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' RAH NAIR 4o. [1892] i ft 

if ,fe * 

M. A.Tirumala Chariar, District Munsif of Kulitalai, in Original Buff* No., 212 
of 18Q9. • 

Suit to redeem a mortgage. The District Munsif passed a decree arrayed* 
which was affirmed on appeal by the District Judge. This second appeal was 
preferred by defendant No. 5. t * ' v 

The faots of this case appear sufficiently for the purposes of this report 
from the following judgment. * 

Bamachandra Rau Saheb and Natasimha Chariar for Appellant. 

Parthasaradhi Ayyangar for Respondents. 

Judgment. — The facts of the case are as follows. In October 1877 the" 

* first defendant, the father of defendants 2 and 3 and brother of fourth defendant, ' 
borrowed a sum of Rs. 200 from Subba Naick, the brother of the two plaintiff^ " 
and of sixth defendant, on the security of certain immoveable property ofwh|dh ; 
fifth defendant has since become the purchaser. Subba Naick having died, the 
plaintiffs instituted the present suit to recover two-thirds of the amount due*ofc 
the mortgage ; as the other claimant, sixth defendant, would not join, they 
made him sixth defendant and relinquished one-third of the amount 
due. During the progress of the suit the sixth defendant was, by order of 
the Court, made third plaintiff, but at the time his right to recover was 
barred. Two contentions were raised by defendants 1-5 : first, that the suit 
[18] was not maintainable ; second, that the debt had been satisfied. Both were 
overruled and plaintiffs 1 and 2 obtained a decree. The fifth defendant appeals. 

By section 22 of the Limitation Act it is provided that “ when, after the 
•institution of a suit, anew plaintiff or defendant is substituted or added, the 
suit shall, as regards him, be deemed to have been instituted when he was so 
made a party.” No doubt it has been held by both the High Courts of Bombay 
and of Calcutta that a suit by several persons, as to some of whom the right 
to sue is barred, is virtually a suit by the other plaintiff or plaintiffs alone, and 
that if a suit so framed will not lie, as it will not in the case of a joint cause 
of action, there can be no other course than to dismiss the claim ; but in the 
cases so decided, Bamsebuk v. Ramlall Koondoo (I.L.R., 6 Cal., 815) and 
Kalidas Kevaldasv. Nathu Bhagvan (I.L.R., 7 Bom., 219), the suit was brought 
by only one of the joint contractors, the other joint contractors not being 
parties to the suit. But in the present case the absence of the sixth defendant 
is satisfactorily accounted for. He was unwilling to join his brothers in the 
suit. They had therefore no option but to make him a defendant and to 

* relinquish his share of the claim. There is no authority for holding that sec- 
tion 22 of the Limitation Act applies when the Court of its own motion acts 
under section 32, Civil Procedure Code, and orders that a defendant be made 
a plaintiff. All that was held in Krishna v, Mekamperuma (I.L.R., 10 Mad., 
44) was that 1 the procedure of the District Judge in transforming certain 
defendants into plaintiffs was under the circumstances of the case irregular.” 
No doubt the whole of the mortgage debt is due to the persons claiming under 

• the. original mortgage jointly and not severally and a person entitled to a 
moiety of the mortgage debt cannot demand to be paid that moiety [Bishan 
Dial v, Manni Bam (I.L.R., 1 AH., 297)] but that ruling does not apply to a 
case like the present, where all the parties are before the Court and the matter 
can be finally dealt with by the decree in the suit. 

On the merits also the second appeal must fail. The Judge has found as 
a fact that the debt was not discharged and it is not contended that he has 
misconstrued the Evidence. f 

The second appeal therefore fails and is dismissed with costs. 
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NOTES. 

t The transfer of a person from on^side to the other as a party does not affect the ques- 
tion of limitation (1910) 38 Cal., 342 : 13 C. L. J., 3 ; (1899) 27 Cal., 540 : 4 C. W. N. f 
469 ; but this is not the case when the party is brought on the record for the first time (1907), 
11 (QL W. N., 350. In Starling on Limitation v Edn. (1911) p. 150 it is pointed out that 
the explanation of this case in (1894) 18 Mad., 189 at 192 “ must have been made in 
consequence of some misreading of ” this case. 

4 As regards the point of joint contract, see also (1909) 19 M. L. J # , 221 : 5 &T. L. T., 209 J 

[14] APPELLATE CIVIL. 

The Uth March and 23rd April, 1892 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Wilkinson. 

Managing and others (Plaintiffs) Appellants 

i( rsus 

Amad Kunhi and another (Defendants) Respondents.* 

Succession Certificate Act — Act VII of 1889 , ss. 4, 17 — Probate issued from 
Natwe Court in Cutch— Certificate of Political Agent — Suit in British India . 

A suit iu British India by the executors. of the will of a native of Cutch was dismissed, 
on its appearing that the plaintiffs were furnished only with probate issued from a Native 
Court, of which they produced a copy certified by the Political Agent of Cutch, and since 
stamped in accordance with the Court Fees Act, 1870 : 

Held, that the plaintiffs were not entitled to a decree without taking out probate or Mstters 
of administration in British India under Act V of 1881 or a certificate under Act VII of 
1889, but instead of dismissing the suit, the Court should have allowed time for the plaintiffs 
to have so completed their title to sue. 

SECOND Appeal against the decree of L. Moore, District Judge of South 
Malabar, in Appeal Suits Nos. 109 to 113, confirming the decrees of 
A. N. Anantha Rama Ayyar, Additional District Munsif of Calicut, in Original 
Suits Nos. 54 and 77 of 1889 and Nos. 30Q, 349 and 350 of 1890. 

Suits brought by the plaintiffs claiming to represent the estate df one 
Singjo Rayasi Sait, deceased, to recover debts due by the defendants to that 
estate. 

The testator was a native of Cutch, but the District Munsif found that 
he carried on business and left property within the jurisdiction of the District 
Court of South Malabar. 

The plaintiffs were the executors appointed under his will and had 
obtained probate of the will in the Native Court of Bhuj, and they now produced 
and tiled as Exhibit E a true copy of the probate signed and sealed by the 
Political Agent at Cutch. The plaintiffs had presented this document to • 
the District Court of South Malabar and paid stamp fees to the amount of 
Rs. 1,032 upon it. Both the lower Courts held that Exhibit E did not 
[18] establish the defendants’ right to maintain the suits, which they accord- 
ingly dismissed. t 

The plaintiffs preferred these second appeals. 

The Vdvocate-General (Hon. Mr. Spring Branson) apd Rama Rau for 
Appellants. 

« Bhashyam Ayyangar, Sankaran Nayar and Govinda Menon for Respondents. 

* Second Appeals Nob. 1219 to 1223 of 1891, 

% 
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Judgment. — The plaintiffs (appellants 1 to 5) are the executors of the will 
of one Singjo* Bayasi, a native of Cutch, and they sue through their agent 
Purushottaman Amarasi Sett to recover a debt due to the estate of the deceased. 

By section, 4 of Act YII of 1889 it is enacted that no Court shall pass a 
decree against a debtor of a deceased person for payment of his debt to a person 
claiming to be entitled to the effects of the deceased person, except on the 
production, by the person €0 claiming of (i) a probate or letters of administra- 
tion evidencing«the grant to him of administration to the estate of the deceased 
or (ii) a certificate granted under this Act and having the debt specified therein. 

The Lower Courts have found that the plaintiffs are not entitled to sue, 

' inasmuch as they have produced neither probate nor letters of administration, 
nor a certificate granted under Act VII of 1889. 

It is contended by the learned Advocate-General that the executors having 
obtained probate of the will and letters of administration granted by the 
Judge of Varisht Court of Bhuj, and being unable to claim probate in India 
are entitled, on proof of the will and of their status as executors of such will, 
to recover debts due to the estate of the deceased. 

The Court of the District Judgo of South Malabar having been, by the 
notification published at page 253 of the Fort St . George Gazette , dated 30th 
April 1889, authorized to receive applications for probate or letters of 
administration under Act V of 1881, it was open to the plaintiff’s (appellants) 
to obtain under section 5 of the Act letters of administration with a copy of 
the will annexed. 

“ In regard to the title of executors and administrators,” says Story 
(Conflict of Laws, 8th Edn., § 512) “ derived from a grant of administration 
in the country of the domicile of the deceased, it is to bo considered that that 
title cannot, de jure, [16] extend, as a matter of right, beyond the territory of 
the government which grants it. It has hence become a general doctrine of 
the common law that no suit can be brought or maintained by an executor 
or administrator in his official capacity in the Courts of any other country 
except that from which he derives his authority to act, in virtue of the pro- 
bate and letters testamentary or the lettors of administration there granted 
to him. If he desires to maintain a suit in any foreign country, he must 
obtain new letters of administration and give new security according to the 
rules of law prescribed in that country before the suit is brought.” 

The probate or letters of administration referred to in section 4, clause (i) 
of Act VII of 1889, must be probate or letters of administration granted under 
‘Act V of 1881, and as the plaintiff's have not obtained such, they w T ere not 
, entitled to a decree. Then it is argued that the provisions ol : Act VII of 1889 
have been substantially complied with, as a certificate in the form, as nearly 
as circumstances admit, of the second schedule has been granted to the plain- 
tiffs 1 to 5 by the Political Agent of Cutch, and such certificate has been 
stamped in accordance with the provisions of the Court Fees Act ©f 1870, 

We think the Lower Courts were right in holding that the copy of probate 
produced by plaintiffs and marked Exhibit E is not a certificate granted by a 
British representative in a foreign state within the meaning of section 17 of Act 

*[8ec. 17 : — Where a certificate in the form, as nearly as circumstances admit, of the second 
schedule has been grantod to a resident within a Foreign State 
Effect of certificate gran- by the British representative accredited to the Smite, or where a 
ted or extended by-British certificate so granted has been extended in suclpform l>> such 
representative in Foreign representative, the certificate shall, when stampjflin accordance 
State. with the provision* of the Court-fees Act, 1870, with respect to 

certificates under this Act, have the same effect in British India 
as a certificate granted or extended under this Act. t 
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VII of 1889. ‘There is nothing to show that the Political Agent when he 
affixed his signature to the true copy of the probate intended ton grant such a 
certificate as is required by Act VII of 1889. If he had no 4uoh intention, 
but merely affixed his signature with reference to thq provisions of section 86* 
of the Evidence Act, the payment of the Court fees required by the Court 
Pees Act, 1870, although it proves the bond fides of the plaintiffs, wiU not 
validate the grant of letters of administration as a certificate. 

We think, therefore, that the Lower Courts were right* in holding that 
plaintiffs were not entitled to a decree, but were wrong in dismissing their 
suit. They should have allowed time for the plaintiffs to take out probate or 
letters of administration or to produce such a certificate as is required by the* 
Act. 

We set aside the decrees of the Courts below and remand the puit to the 
Court of First Instance, which will grant the plaintiffs fl73 a reasonable time 
within which to comply with the provisions of Act VII of 1889, failing which 
the suit must be dismissed. 

All questions of costs must stand over until a final decision is given. 


[17Mad. 17] 

APPELLATE CIVIL. 

The 12th March and 25th April , 1892. 

Present : 

*Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Wilkinson. 

Krishnan (Plaintiff) Appellant 

versus 

Chadayan Kutti Hajiand others (Defendants) Respondents^ 

Transfer of Property Act— Act IV of 1892 , s. 85— Nonjoinder of puisne 
mortgagee in a mortgage suit — Civil Procedure Code — Act XIV 
of 1882 , 55 . 278-283— Mortgage decree— claim in execution 
to mortgage premises. 

A mortgages sued on his mortgage and obtained a decree against the mortgagor for the 
principal, together with tho interest accrued due thereon, and for the sale of tho mortgage 

•[Boo. 86 The Court may presume that any document purporting to be a certified copy 
of any judicial record of an^ country not forming part of Her 
Presumption as to Majesty’s dominions is genuine and accurate, if the document 
certified copies of foreign purports to be certified in any manner which is certified by 
judicial record. any representative of Her Majesty or of the Government of India 

% ^ resident in such country to be the manner commonly in use in 

that oountn for the certification of copies of judicial records.] 
f Second Appeal No. -234 of 1891. 
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premises in default of payment. A second mortgagee, who was not a party to the suit, 
intervened in exertion, alleging that the land was got liable bo be attached and sold by 
reason of his mortgage, and the Court made an order recognising the priority of the decree- 
holder’s lien and giving to the second mortgagee the opportunity of discharging it. No suit 
was brought to question this or&er. The first mortgage was not paid off and the mortgage 
premises were brought to sale. The purchaser, who was the first mortgagee, now sued for 
possession of the land and his ol^jim was resisted by the second mortgagee : 

Reid, (1) that the non-joinder of the present defendant in the suit on the mortgage 
constituted no bar to the present suit ; (*2) that the second mortgagee was estopped from now 
re-asserting his claim. 

SECOND Appeal against the decree of 0. Gopalan Nayar, Subordinate Judge 
of North Malabar, in Appeal Suit No. 472 of 1887, reversing the decree of 
J. A. deRozario, District Munsif of Pynad, in Original Suit No. 178 of 1886. 

Suit instituted in April 1886 to recover certain land with mesne profits. 

In Original Suit No. 124 of 1875 one Koyotti obtained a decree for the 
redemption of a kanom on the land now in question. To enable him to effect 
* the redemption, he borrowed Rs. 3,000 from [18] the present plaintiff in 
1879, and to secure this amount, executed in his favour a mortgage of the same 
land, undertaking to hand over possession but possession was not delivered. 
Koyotti having redeemed the kanom, mortgaged portions of the land as security 
for various loans to defendant No. 1 and four others, and placed them 
respectively in possession. The plaintiff brought a suit (Original Suit No. 18 
of 1883) against his mortgagor to recover the amount due on the mortgage 
and obtained a decree for the amount sued for and for sale of the mortgage 
premises. The subsequent mortgagees were not joined as parties to that suit. 
They intervened in execution and orders were made recognising the priority 
of the? plaintiff's mortgage, but giving them the opportunity of discharging it. 
The plaintiff’s mortgage, however, remained undischarged, and the land was 
brought to sale in execution of the deeree and purchased by the plaintiff on 
11th December 1884. The order made on the intervention of the present first 
defendant was dated October 1884 and no steps were taken by him to have 
this order vacated or the sale cancelled 

* 

The District Munsif passed a decree for ejectment as prayed, holding, inter 
alia , that the claim of defendant No. 1 was barred by limitation. The Subor- 
dinate*Judge on appeal reversed this decree on the ground that defendant 
.No.* 1 should have been made a party to the suit of 1883, holding that Civil 
Procedure Code, ss. 278 and 283 were inapplicable to the case on the autho- 
rity of Deefholts v. Peters (I. L. R., 14 Cal., 631), and that the omission to 
join him in the suit of 1883 was fatal to the present case on the authority of 
Venkata v. Kannam (I. Eu R., 5 Mad., 184). 

The plaintiff preferred this second appeal. 

Bhashyam Ayyangar and Govinda Menon for Appellant. 

• Byru Nambiar for Respondent No. 1. 

Judgment.— There are two questions for determination in this second 
appeal, first, whether the provisions of sections 278 — 283 of the Code are 
applicable to the case, and, secondly, whether the failure of plaintiff to make 
first defendant, the puisne mortgagee, a party to his Suit No. 18 of 1883 is 
fatal to his present suit. 

The facts are a « follows : — In July 1879 plaintiff advanced Rs. 3 JOOto one 
Koyotti to enable him to pay off the kanom and [19] value of improvements 
which, by the decree in Original Suit No. 124 of 1875, he had been ordered to 
pay to the tenants in possession. As*, security Koyotti, executed in favour of 
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the plaintiff 8 mortgage deed of the land, agreeing to pay interest at 12 per 
cent, until he put plaintiff in possession. Although Koyotti, in execution of his 
decree in Original Suit No. 124 of 1875, obtained possession early in 1880, he 
failed to put plaintiff in possession and mortgaged the lands with possession 
tp-first defendant and others. In 1883 plaintiff instituted a suit against Koyotti 
for the recovery of the Rs. 3,000 with interest from Koyotti personally and 
by sale of the property in the schedule. He obtained a decree and attached 
the, properties. Thereupon the defendant No. 1 and the, other subsequent 
encumbrancers advanced their claim to hold the land, alleging that they had 
enabled Koyotti to pay off the amount of the decree in Original Suit No. 124 
of 1875 and that they had made improvements. 

The Subordinate Judge allowed their claim for improvements, but refused 
to reserve their mortgage right on the ground that the plaintiff’s mortgage 
being prior in date must prevail. The property was then put up for sale and 
purchased by plaintiff, who now sues for possession. 

The case relied on by the Subordinate Judge, Deef holts v. Veters (I. L. R., 
14 Cal., 631), is not in point. There a decree had been obtained under % 
sections 86 — 88 * of the Transfer of Property Act and the Court held that 
proceedings by way of claim under section 278 only applied in cases of 
money decrees where the property of the judgment-debtor had been attached. 
But Original Suit No. 18 of 1883 was a suit brought by plaintiff under section 
68 of the Transfer of Property Act to recover the money due to him by 
Koyotti who had failed to deliver the property to him. He obtained a decree 
for money recoverable either from Koyotti or by sale of the property ih 
schedule. Koyotti having failed to satisfy the decree, plaintiff attached the 
land and a proclamation of sale was issued. Thereupon defendant No. 1 
preferred a claim on the ground that the property was not liable to attachment, 
as he held it on mortgage. His claim was, after due inquiry, rejected under 


* [Sec. 87 : — If payment is made of such amount and of such 
Procedure in case of subsequent costs as arc mentioned in section ninoty-four, the 

payment of amount due. defendant shall (if necessary) be put into possession of the 

mortgaged property. 

If su 9 h payment is not so made, the plaintiff may apply to the Court ‘for an order 
that the defendant and all persons claiming through or under 
Order obsolute for him be debarred absolutely of all right to redeem the mortgaged 
foreclosure. property, and the Court shall then pass such order, and may, 

if necessary, deliver possession of the property to the plaintiff. 

Provided that the Court may, upon the good cause shown, and upon such terms, if any* 

p to enlarge time as ^inks fit, from time to time postpone the day appointed 

±ower w> enlarge time. for such payment. 

On the passing of an order under the second paragraph of this section the debt secured 
by the mortgage shall be deemed to be discharged. 

In the Code of Civil Procedure, schodule IV, No. 129, for the words Pinal decree,” the 
words “ Decree absolute ” shall be substituted. 


Sec. 88: — in a suit for sale, if the plaintiff succeeds, the Court shall pass a decree to the 
effect mentioned in the first and second paragraphs of section 
Decroc for sale. eighty-six, and also ordering that, in default of the defendant 

paying as theroin mentioned, the mortgaged property or a suffi- 
cient part thereof be sold, and that the proceeds of the sale after defraying thereout the 
expenses of the sale) bo paid into Court and applied in payment of what is so found due to 
plaintiff, and that the balance, if any. be paid to the defendant or other persons entitled to 
receive the same. 

In a suit for foreclosure, if the plaintiff succeeds afid the mortgage is not a mortgage by 
conditional sale the Court may, at the instance of the plaintiff, 
Power to decree sale in a or of any person interested either in tb^ mortgage money or in 
foreclosurS-suit. the right of redemption, if it thinks fit, pass alike decree in 

• lieu of a decree for foreclosure on such terms as it thinks fit, 

including, if it thinks fit, the deposit in Court of a reasonable sum, fixed by the Court, to 
meet the expenses of sale and to secure the performance of the terms.] 
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section 281*, and that order not having been questioned in A regular suit, 
defendant No. 1 is now estopped from [20] setting up the same claim in the 
present suit — Velayuthan v. Laksmana (I. L. R., 8 Mad., 506). 

With reference to the second question, we do not think the case of Venkata 
v. Kannam (I..L. R., 5 Mad., 184) is an authority for holding that because 
defendant No. 1 was not a party to Original Suit No. 13 of 1883, plaintiffs 
suit must be dismissed. As he was no party to the decree obtained by the 
plaintiff, he is not> bound by it. But ail that he can ask as puisne mcMrtg$gee 
is that he shall be allowed an opportunity of redeeming — Radha Pershad 
Misser v. Monchur Das (I. L. R., 6 Cal., 317), Naru v. Chilabsing (I. L. R., 4 
Bom., 83), and Radhabai v. Shamrav Vinayak (I. L. R., 8 Bom., 168). The 
first defendant's later-created right was subject to the right of the plaintiff, the 
prior mortgagee. The plaintiff had a right to maintain a suit for the sale of 
the land to satisfy his mortgage, but having notice of the first defendant's 
possession as mortgagee, ought to have made him a party to the suit. It was 
competent to Koyotti to deal with the interest remaining in him after the 
mortgage to plaintiff, and the result of the transfer to first defendant was that 
# first defendant acquired as against plaintiff the rights of the mortgagor ; in 
other words, the right of redemption. As defendant No. 1 was no party to 
plaintiff's suit for sale, he would have been entitled to be afforded an oppor- 
tunity to redeem had not his right been barred by his having taken no steps to 
set aside the order passed on his claim petition. 

The decree of the Subordinate Judge must be reversed and the appeal 
remanded for the decision of the appeal on its merits. The appellant is entitled 
to his costs in this Court, and the costs in the lower Appellate Court will abide 
and follow the result. 


NOTES. 

[ The relative rights of the prior-mortgagee-purchaser at an execution sale and the 
puisne mortgagee who had not been impleaded in the former suit arc very exhaustively 
dealt with in the Full Bench decision of (1811) 21 M. L. J., 213. See also 10 1. C., 83; 
(1900) 23 All., 1 ; 25; 13 All., 315 ; 20 Bom., 390; 10 Bom., 224.] 

[21] APPELLATE CIVIL. 

The 16th August and 7th September 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Rowlandson Appellant 

versus 

Champion and another Respondents.! 


* Insolvent Act — 11 and 12 Vic. t cap . 21 , s. 7 — Uncertificated insolvent — After 
acquired landed property — Mortgage by insolvent — Rights of Official Assignee. 


The Official Assignee applied under Insolvent Act, s. 36, for the delivery up to him of a 
ouse and furniture of which tho occupants were in possession under a mortgage from an 

* [Sec. 281 ; — If the Court is satisfied that the property was, at the time it was attached, 

Disallowance of daifc to in possession of the judgment-debtor as his own property and 

release of property attached “ ot on ac “ ount of any other person, or was in tUf possession 
cmuaav ux ywytu of gome ofc k er m trust for him, or in the occupancy of a 

tenant or other person paying rent to him, the Court shall disallow the claim.] „ 

f Original Side Appeal No. 35 of 1892. 
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insolvent, dated* December 1891. It appeared that the insolvent had been adjudicated in 
1888 and had received her personal discharge in 1890 and had obtained the house in question 
under a deed of gift in April 1891, and had.died intestate in May 1892, having never obtain- 
ed a discharge under section 59. The mortgagees took their mortgage with notice of the 
insolvency of the mortgagor. The Official Assignee did not become aware that the insolvent 
had acquired the property in question till September 1892,. when he intervened and olaixned 
the property free from the mortgage : $ 

Held, that the Offioial Assignee was entitled to the mortgaged property free from the 
mortgage. 

Appeal against the judgment of Collins, G. J., as Commissioner of the In- 
solvent Court, in Insolvent Case No. 21 of 1888. 

Application by the Official Assignee under Insolvent Act, s. 26, that a 
certain house and the furniture therein be delivered up to him as constituting 
part of the estate of an insolvent who had died without obtaining a final dis- 
charge. The house had been conveyed to the insolvent after she had obtained 
her personal discharge and was now in the possession of mortgagees under a 
mortgage from her which comprised also the furniture in the house. 

Mr. X. Brown for Offioial Assignee. 

Mr. B. F . Grant for the Mortgagees. 

Collins, C. J. — This was an application by Mr. Kenworthy Brown on 
behalf of the Official Assignee under section 26 of 11 Vic., cap. 21, for an order 
directing Messrs. Champion and Short, Attorneys of the High Court, to deliver 
over to the Official Assignee certain property alleged to be the property of onS 
[22] Annie Smith, an insolvent debtor. The facts of the case are as follows : — 

Annie Smith, in February 1888, filed a petition in the Insolvent Court 
and was duly adjudged an insolvent. She received a personal discharge in 
February 1890, but no final discharge was granted. No assets were realized 
under the estate by the Official Assignee. 

On the 3rd day of April 1891 one MoLintock, by a deed of gift, conveyed 
to Annie Smith a certain house and land situated in the district of Chingleput 
and called “River Ville”. The deed of gift to Annie Smith was duly ’registered. 
Annie Smith was also possessed of certain articles of furniture in and about 
the said house In December 1891 Annie Smith executed a deed of mortgage 
to Messrs. Champion and Short, Solicitors of Madras, mortgaging the said 
house and land and furniture for the sum of Rs. 3,500. The mortgage deed, 
contained a power to sell “ the said mortgaged property upon giving to 
the said mortgagor, her heirs, executors, administrators or assigns, *or 
leaving on the said premises a notice in writing to pay off the said 
mortgage, and if default shall have been made in such payment for 
three calendar months after such notice. 11 It is stated that Annie Smith 
died on the 31st day of May 1892 intestate. The Admitiistrator-General was 
cited to appear on this application, but took no part in the argument, and 
makes no claim to the property, and no administration appears to have beerf 
taken out to the estate of the said Annie Smith. It appears that Messrs. 
Champion and Short on the 1st June 1892 took possession of the said house, 
premises and furniture, and have, since June, let the house for short periods 
to tenants. There is no evidence before me unjler what authority they so took 
possession, or that they have given at any time to the said Annie Smith, her 
heirs, ex^utors, administrators or assigns, or left on the premises the notice in 
writing r&erred to in the mortgage deed. 

# Mr. Kehworthy Brown contends that as Annie Smith had not received 
her final discharge from the Insolvent Court, any property that she 
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might have acquired subsequent to her insolvency by section 7 of 11 
Vic., cap. 21, vested in the Official Assignee ^absolutely, and any mortgage 
or other encumbrance on such property executed by the said Annie Smith 
was void against the Official Assignee. It is further contended that Messrs. 
£23] Champion and Short were aware of Annie Smith’s insolvency and knew 
that she had' not obtained her final discharge. In support of the former pro- 
position Kerakoose v. Brooks J, 8 M. I. A., 339) is relied on. Mr. Robert Grant 
for Messrs. Chaiqpion and Short submits that a summary order under 
section 26 of the Act should not be made, but that the Official Assignee should 
be referred to a regular suit [ Umhica Nundun Biswas in re ( I.L.R., 3 Cal. 
434), and he contends that after-acquired property of an insolvent may be 
dealt with by such insolvent until the Official Assignee intervenes, and if such 
transaction be bond fide and for value, the Official Assignee is bound by such| 
transaction, and he cites Kristocomul Mitter v. Suresh Ghunder Deb (I. L. R. 
8 Cal,, 556), Fatima Bibi v. Fatima Bibi (I. L. R., 16 Bom., 452), Hubert v. 
Sayer (5 Q. B., 965), Cohen v. Mitchell (L. R., 25 Q. B. D., 262). 

I find the following facts to be proved : — that Annie Smith was duly 
adjudicated an insolvent in 1888 and had not received her final discharge from 
the Insolvent Court. That on the 3rd day of April 1891 an absolute deed of 
gift of the property in question was made to Annie Smith. That in December 
1891 a mortgage of the property in question was executed by Annie Smith to 
Messrs. Champion and Short, that such mortgage was executed bond fide 
and for valuable consideration. That Messrs. Champion and Short were 
aware that Annie Smith had been adjudicated an insolvent and had reasonable 
means of knowing that she had not obtained her final discharge from such 
Court. That the Official Assignee did not intervene in any manner until 
8th September 1892. 

Upon these facts the question arises what are the respective rights of 
the Official Assignee and the mortgagees to the property in question. I agree 
with the observation of Garth, C.J., in Umbica Nundun Biswas , in re (I.L.R., 
3 Cal., 434) that a case in which difficult questions of law and fact are involved, 
should not be summarily decided by an Insolvency Commissioner under 
section 26 of the Insolvent Act, but the questions should be decided in a regular 
suit. It appears to me, however, that in this case the facts are simple, and the 
question of law is one that an Insolvent Commissioner should decide, more 
especially as his decision is subject to an appeal to a Division Bench. 

[24] Kerakoose v. Brooks (8 M. I. A., 339) is not in point ; the only 
question there decided was that an insolvent's after-acquired property was, 
under the circumstances of that case, subject to the lien of the person who 
had advanced to the insolvent money to purchase that property ; and the 
judgment of Lord KlNGSDOWN as to the rights of an Official Assignee to after- 
acquired property of insolvents cannot be said to be exhaustive on the subject, 
I agree with WILSON, J. f that that case is, however, clear authority that the 
•Indian statute, 11 Vic., cap. 21, is to be construed on the same principles as 
those contained in the various English decisions as to the rights and claims of 
the Official Assignee to insolvent's after-acquired property — Kristocomul Mitter 
v. Suresh Ghunder Deb (I. L. R„ 8 Cal., 556). 

The cases reported in the, Indian Law Reports on this subject are few, and 
the only cases referred to at the Bar are decisions of single Judges. In Christo - 
comul Mitter v. Su%esh Ghunder Deb (I. L. R., 8 Cal., 556) WILSON, J^held that, 
subject to the right and claim of the Official Assignee, and so long^as he does 
not interfere, an insolvent who has not obtained his final discharge ha's power, 
with respect to after-acquired property, to dq all acts which he could have done 
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before his insolvency, and in Fatima Bibi v. Fatima Bibi (I L. R., 16 Bom. 
452) Farran, J., does not dissent from the Calcutta case. It will be necessary 
to examine the English decisfons on this question. It has always*, since 5 
Geo. II, cap. 30, been held that after-acquired property passes to the Assignee 
in bankruptcy, and that no new assignment was necessary [Kitchen v. Bartsch 
(7 Est, 53)] , yet it has also always been held that after-acquired property 
continued in the bankrupt until the Assignees interfered to claim it, and a 
bankrupt could, for valuable consideration, part with his after-acquired property 
so as to give a good title to his alienee, see Drayton v. Dale (2 B. & C., 293). 
The case relied on by the counsel for the Official Assignee [Meggy v. Imperial 
Discount Company (L. R., 3 Q. B. D., 711)] is the decision of a single Judge 
sitting at nisi prim , and that case in the opinion of Lord Esher, M. R., does 
pot touch the point in question. In Cohen v. Mitchell the Court of Appeal 
reviewed the principal authorities on the respective rights of an Official 
Assignee and bankrupt over after-acquired property, and decided that until 
[25] the Trustee intervenes, all transactions by a bankrupt after his bankrupt- 
cy with any person dealing with him bond fide and for value in respect of his 
after-acquired property, whether with or without knowledge of his bankruptcy, • 
are valid against the trustee. 

I hold, therefore, that the English decisions are applicable to cases arising 
under 11 Vic., cap. 21 [see Kerakoosev. Brooks (8 M. I. A., 339)1, and I agree 
with the judgment of the Master of the Rolls and the Lords Justices in Cohen 
v. Mitchell (L. R., 25 Q.B.D., 262). I, therefore, order that Messrs. Champion 
and Short do deliver up to the Official Assignee as being part of the estate and 
effects of the insolvent Annie Smith, upon payment to them of their mortgage 
debt amounting to Rs. 3,500 and interest to the 8th September 1892 amount- 
ing to Rs. 301-12-10 and a further sum of Rs. 37 agreed to be paid by the 
Official Assignee, the hereditaments and premises and other property mentioned 
in the mortgage deed of the 17th December 1891, and I do further order that 
Messrs. Champion and Short pay to the said Official Assignee the sum of 
Rs. 103-8-0, rents and profits of the said premises received by them up to the 
8th September 1892. 

I make no order at present as to costs. 

The Official Assignee preferred this appeal. 

Mr. K. Brown for Appellant. 

Mr. B. F. Grant for Respondents. 

Best, J.— The question for decision in this appeal is whether the mortgage 
of a house and land made by an adjudicated insolvent with regard to whose 
property a vesting order had been passed under section 7 of the Insolvent Ac£, 
11 and 12 Vic., cap. 21, prior to the acquisition of the property by the insol- 
vent, is binding on the Official Assignee so that the latter can only get possession 
of the property (under section 26 of the Act) on paying to the mortgagees the 
mortgage amount with interest. • 

The findings are that one Annie Smith was duly adjudicated an insolvent 
in 1888 and had not received a final discharge (under section 57 of the Act) up 
to the time of her death (which is said to have taken place in or about May 
1892) ; that on the 3rd April 1891 she acquired the property in questipp 
under an absolute deed of gift ; that in December 1891 she mortgaged the 
[ 86 ] same to the respondents ; that such mortgage was executed bond fide and 
for valuaft^ consideration ; but that the respondents were aware that their 
mortgager had been adjudicated an insolvent, and had reasonable means of 
knowing that she had not obtained her final discharge. 
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The learned Commissioner of the Insolvent Court has, on the above 
findings, held the mortgage to be valid as against the Official Assignee. He 
has so held on the authority of the English Court of Appeal in Cohen v. 
Mitchell (L. B.,- 25 Q. B. D., 262), in which the following proposition was laid 
down and adopted, viz., Until the trustee intervenes, all transactions by a 
bankrupt after his bankruptcy with any person dealing with him bond fide and 
for value in respect of his *after-acquired property, whether with or without 
knowledge of the* bankruptcy, are valid against the trustee.” Our attention 
has, however, been called by appellant’s counsel to a more recent English case 
In re New Land Development Association and Gray (1892) L. R., 2 Ch., 138, 
in which the Court of Appeal concurred with CHITTY, J., in thinking the pro- 
position laid down in Cohen v. Mitchell (L. R., 25 Q. B. D., 262) to be inapplica- 
ble to real estate. However this may be, the proposition as laid down in Cohen 
v. Mitchell (L. R., 25 Q. B. D., 262) is admittedly in terms ** wider than appears 
to have been laid down before.” See per Lord ESHEB, M.R. In fact, in Herbert 
v. Sayer (5 Q. B., 965), which is cited in support of the above proposition, it 
was merely held that the bankrupt acquires property, and contracts for the 
"assignees, who may, whenever they please, disaffirm his act ; but until they do 
so, his acts are all valid.” 

As observed by Fry, L. J m in the proposition as laid down in Cohen v. 
Mitchell (L. R., 25 Q. B. D., 262) the word ‘ intervene * is substituted for the 
words disaffirm his acts ’ in the rule as stated in Herbert v. Sayer (5 Q. B., 
965), the object of the alteration b$ing admittedly to deprive the trustee who 
intervenes of the “ power retrospectively to disaffirm what has otherwise been 
validly done by the bankrupt.” 

The facts of Cohen v. Mitchell (L. R., 25 Q. B., 262) were as follows : — One 
Arthur Cohen became bankrupt, and subsequently, and before he obtained his 
discharge, carried on business in buying and selling agricultural machines, and, 
to enable him to do so, obtained advances of several sums of money from 
Hyam Cohen. One [273 Foale seized some of the machines, and the bank- 
rupt brought an action against him for a wrongful conversion of the machines 
so seized. # The bankrupt, having no money with which to carry on the action, 
assigned the cause of action to Hyam Cohen in consideration of the money 
already due to him and the further sum necessary to carry on the action. The 
action • resulted in a verdict for the plaintiff. The trustee in bankruptcy of 
•Arthur Cohen then intervened and demanded the money of Foale as part of 
the property of the bankrupt. Hyam Cohen also claimed the amount under 
an* assignment. Foale consequently interpleaded and paid the money into 
Cpurt, whereupon the issue was tried between Hyam Cohen as plaintiff’, and 
the trustee as defendant. It was with reference to these circumstances that 
the Court of Appeal laid down the proposition quoted above “ in terms wider 
than it had been laid down before ” in order to preclude the trustee from 
disaffirming retrospectively what had “ otherwise been validly done by the 
bankrupt.” 

It was held by the Privy Council in Kerakoose v. Brooks (8 M. I. A., 339) 
with reference to the property acquired by an insolvent subsequent to his 
adjudication as an insolvent and* prior to his final discharge, that) the 
assignee’s right under 11 & J2 Vic., cap. 21, is subject to the following 
two qualifications : (i) property acquired subject to liens and obligations 
remains subject to those charges and equities even when taken by thcAssignee ; 
and (ii) if the insolvent carries on trade with the assent of the assignee, the 
property acquired in such trade will be subject to the charge of the creditors 
in that trade in priority to the claim of the Official Assignee* 
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The second of these qualifications requires that the trade shall have been 
carried on “ with the assent of»the assignee.” It was the want of this assent, 
I imagine, in Cohen v. Mitchell (L. R, 25 Q. B. D., 252) that necessitated the 
adoption of the proposition there laid down, the object being to prevent an 
M otherwise valid ” claim being defeated, and as remarked by CHITTY, J., in the 
more rocent case " it is a fair observation to make on all dicta of this kind 
that they are enunciated with reference to the particular question then before 
the Court.” The reason for the rule as recognized in Herbert v. Sayer (5 Q.B., 
965) is stated by the Lord Chief Justice of the Common Pleas [28] to be 
that “ otherwise there would be no protection to persons dealing with an 
uncertificated bankrupt ; not only would they acquire no title by purchases 
from him, but payments for such purchases and for all other debts due to the 
uncertificated bankrupt would be invalidated.” 

The question for decision in Herbert v. Sayer (5 Q. B., 965) was merely 
as to the right of the bankrupt to maintain a suit as indorsee of a bill of ex- 
change, and all that was then decided was that he had such right “ except as 
against the assignees ” ; and this is all that was decided in Fowler v. Down 
(1* Bos. & Pul., 44) and the other cases cited in Herbert v. Sayer (5 Q. B., 965). 
So also in Drayton v. Dale referred to by the learned Commissioner and in 
Fatima Bibi v. Fatima Bibi (I. L. R, 16 Bom., 452). As remarked by Kay, 
L. J., in the recent case of In re New Land Development Association and Gray 
(1892) L. R, 2 Ch., 138 — the rule was only applied in Cohen v. Mitchell 
(L. R, 25 Q. B. D., 262) for the purpose of protecting persons who had been 
“trading with the bankrupt and dealing with personal estate.” 

The only case brought to our notice in which the rule has been applied 
to real estate is Kristocomul Milter v. Suresh Chunder Deb (I. L. R, 8 Cal., 
556), in which Wilson, J., upheld as against a subsequent purchaser from the 
Official Assignee the claim of a prior purchaser from an ^undischarged insol- 
vent, of the latter’s share in family property which presumably was or at least 
included real property. This decision purpqrts to proceed on the authority of 
Herbert v. Sayer (5 Q. B., 965), but, as already observed, the only question in 
that case was the right of the bankrupt to maintaiu a suit in the“ absence of 
the trustee. It was, however, expressly held in Herbert v. Sayer (5 Q. B., 965) 
that all acquisitions and contracts made by an adjudicated bankrupt were 
made for the trustee and subject to disaffirmance by the trustee. • 

On a consideration of the various cases that we have been referred to, 1 
the conclusion at which I arrive is that in order to be binding on the Official 
Assignee a charge on after-acquired property created by an adjudicated insolvent, 
who has not obtained his final discharge, must come within the scope of 
one or other of the two qualifications stated in Kerakoosc v. Brooks (8 M. I. A., 
339) and that [29] Cohen v. Mitchell (L.R, 25 Q.B.D., 262) is merely authority 
for the proposition that when an insolvent is allowed to carry on trade or other 
business, the Official Assignee's assent thereto [required under the second o{ 
the two qualifications mentioned in Kerakoosev . Brooks (8 M.I.A., 339)] will be 
presumed up to such time as he may intervene. 

As the mortgage to the respondents in the present case does not come 
within either of these qualifications, I would allow this appeal and set aside so 
much of the order of the learned Commissioner t>f the Insolvent Court as directs 
the Official Assignee to pay to the respondents the mortgage amount and 
interest t^preon. # 

Respondents must pay the Official Assignee's costs both in this Court and 
id the Court below. 
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tfttttusami Ayyar, J. — I come to the same conclusion, though not upon 
the same ground. The facts of bhe case are shortly these In February 1888 
Annie Smith was declared an insolvent and a vesting order was made under 
11 and 12 Vic., cap. 21, s. 7. In April 1891 she obtained under a deed of gift 
a house and land called River Ville and she was also possessed of certain 
articles of furniture in and about the house. In December 1891 she mort- 
gaged the said property to Messrs. Champion and Short for a sum of Rs. 3,500 
with a power of .sale. In May 1892 Annie Smith died intestate, and she had 
never obtained her final discharge under section 59 of the Insolvency Act. In 
June 1892 Messrs. Champion and Short took possession of the house, land 
and furniture, and they have since let the house from time to time to tenants 
for short periods. The learned Commissioner has found that the mortgagees 
were aware that Annie Smith had been adjudicated an insolvent and had 
reasonable means of knowing that she had not obtained her final discharge. 
The Official Assignee stated in his petition that on the 7th September 1892 
he saw a notice in the Madras Times whereby the house in question was 
advertised for sale as the property of the late Mrs. Annie Smith. On the 8th 
September 1892 h6 intervened and claimed the property free of the mortgage. 
The question arising for determination upon these facts was whether the 
mortgage was binding on the Official Assignee, and the learned Commissioner 
determined it in the affirmative, the ground of decision [30] being that the 
decisions on a similar question arising under the English Bankruptcy Acts are 
applicable to cases arising under 11 and 12 Vic., cap. 21, that according to 
• those decisions the after-acquired property continued in the insolvent until the 
Assignee interfered to claim it, and that meanwhile the insolvent could, for 
valuable consideration, part with it so as to give a good title to his alienee. 
Horace this appeal. 

For the appellant it is contended (i) that the English decisions relied on 
by the learned Commissioner do not apply to cases arising under the Indian 
Insolvency Act ; (ii) that assuming that they are applicable, the decision under 
appeal is at variance with the case of re New Land Development Association 
and Gray (1892, L. R. 2 Ch. 138), and (iii) that according to the true con- 
struction of 11 and 12 Vic., cap. 21, s. 7, and to the decision of the Privy 
Council in Kerakoose v. Brooks (8 M. I. A. 339) property acquired by the insol- 
vent* subsequent to the vesting order and prior to his final discharge vests at 
once in the Official Assignee, whether he intervenes or not, and that it is not 
competent to the insolvent to mortgage or otherwise alienate it. 

* The main question for decision is, what is the true interpretation of 
.11 & 12 Vic., cap. 21, s. 7, as regards the mode of vesting in the Official 
Assignee of property acquired by the insolvent subsequent to the vesting order 
and prior to his final discharge. The language of the section throws no light 
on the point beyond the fact that the word 1 vest ’ is used both with reference 
to property already in existence and to after-acquired property. There is no 
doubt that property which is in existence when the insolvent files his petition 
vests at once in the Official Assignee, and no one but the Assignee is since 
ooxfipetent to alienate it. In the case of subsequently-acquired property how- 
ever there is this peculiarity. The insolvent being the acquirer,, it must vest 
in him at least for an instant and then vest in the Official Assignee. The exact 
point for consideration is, as stated by tbe learned Chief Justice of the Common 
Pleas, this : — “ 1$ it the intention of the Legislature that such property should 
vest in the insolvent as acquirer but for an instant and then>*Vest in the 
Official Assignee, or is it the intention that the Official Assignee should have 
the beneficial interest and the insolvent should acquire such property tor his 
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benefit in the capacity of an agent [31] so as to be competent to deal with 
it subject to the intervention of the Official Assignee ? ” 

The latter is declared to be the real intention of the Legislature in cases 
decided under the English Bankruptcy Acts. Herbert v. Sayer (Q. B. 965) 
and Cohen v. Mitchell (L. R., 25 Q. B. D., 262) are the leading cases on the 
subject. The reasons for adopting the latter intention as the real intention are 
lucidly explained in the first- mentioned case by £he learned Chief Justice of 
the Court of Common Pleas in the following terms : --“The effeqji of the statutory 
enactments may be either to transfer immediately such property or contracts 
from the bankrupt to the assignees y vesting the property in the bankrupt for an 
instant only, or to give the assignees the beneficial interest and to make the 
bankrupt acquire property or contract for their benefit only in the nature of 
an agent. The cases accord with the latter construction of the statute, and it 
is most consistent with convenience; for, otherwise, there would be no 
protection to persons dealing with an uncertiticated bankrupt. Not only would 
they acquire -no title by purchases from him, but payments for such purchases, 
and for all debts due to the uncertificated bankrupt would be invalidated. 
The Legislature, by several statutes, have protected all such payments by 
and to, and all dealings and transactions with, the bankrupt bona fide made or 
entered into without notice of the act of bankruptcy before the fiat ; but there 
is no provision by the statute law for such payments, dealings or transactions, 
after the fiat ; and the only way by which they can be rendered valid and 
great confusion, inconvenience and hardship prevented, is by adopting the latter 
construction, and holding that the bankrupt acquires the property, and con- » 
tracts, for the assignees, who may, whenever they please, disaffirm his act, but 
until they do so, his acts are all valid.” It is thus clear that the English 
cases deal with the question as one of reasonable construction, and it appears 
to me that the whole of the reasoning is applicable under the Indian Insol- 
vency Act. I see no substantial difference on the point now before us between 
the Indian Insolvency Act and the English Bankruptcy Acts, viz., 6 Geo. 
IV, cap. 16, ss. 63 and 127, 1 <fc 2 Will. IV, cap. 56, s. 25, and the Bank- 
ruptcy Act, 1883, ss. 44, 58 and 1J8. The provisions as to vesting are similar. 
[32] I agree with the learned Chief Justice that they are applicable tinder 11 
and 12 Vic., cap. 21, especially as the question is one of reasonable construction 
to be put on similar provisions. I also agree in the opinion that the decision 
of the Privy Council in Kerakoosev. Brooks (8 M. I. A., 339) is not an authority 
against their applicability, and that, on the other hand, it is a clear authority 
in favour of their applicability. In that case, the uncertificated insolvent 
borrowed money for the purpose of purchasing goods to carry on a business 
and in order to secure the advances, gave a bond and agreed in writing to . 
execute a mortgage of the goods so purchased to the lender to secure repay- 
ment. He afterwards executed an assignment of the goods for that purpose. 
The business was cawed on with the knowledge of, and without any objection 
by, the Official Assignee. The lender had never possession of the goods 
assigned to him by the insolvent and the same remained in possession of 
the insolvent until his death. The Privy Council held that the insolvent’s 
after -acquired ^property was subject to the lien of the lender and that such lien 
was paramount to any claim of the Official Assignee under the insolvency. 
In their judgment the Lords of the Privy Council said : “ The Assignee’s 

right to the subsequently-acquired property is subject to two qualifications. 
In tbe first place, if the insolvent has acquired property suljject to liens and 
obligations, ^hen any property taken by the assignee under that state of things 
is taken subject to those charges and equities which affect the property in the 
hands of the insolvent. The second qualification is this, that if the insolvent 
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carries on trade at a subsequent period with the assent of the assignee of the 
estate under the Act, in the first instance the property which is acquired in the 
subsequent trade will he subject in equity to the charge of the creditors in that 
trade, in priority to the claim of the assignee under the first insolvency." 
These qualifications are enunciated with reference to the particular facts of the 
case, and I agree in the opinion of the learned Commissioner that they are not 
exhaustive. 

The substantial question is whether according to the recent case of the 
New Land Development Association and Gray (1892, L. R., 2 Ch. D., 138), 
the rule laid down in Herbert v. Sayer (5 Q. B., 965) and Cohen v. Mitchell 
(L. R., 25 Q. B. D., 262) [33] is applicable to immoveable or real property and 
is not limited in its scope to moveable property. 

This case was decided in April 1892 and does not appear to have been 
cited before the learned Commissioner. The facts of that case were that a 
testatrix devised her real estate to her nephews, William Shurley and Joseph 
Shurley, as tenants in common. The nephews purported to convey the 
estate to a land company, who, in May 1891, entered into a contract for its 
sale to a purchaser. The purchaser discovered before completion that in 1888 
William Shurley had been adjudicated bankrupt and that he was still undis- 
charged. The trustee in bankruptcy then intervened and claimed to be entitled 
to a moiety of the estate. The question for decision was whether an undis 
charged bankrupt could, even before the intervention of the trustee in bank- 
ruptcy, convey real estate acquired after the bankruptcy, to a bona fide 
•purchaaser for value, so as to give a good title to the purchaser as 
against the trustee. Whether the rule laid down in Cohen v. Mitchell (L. 
R., 25 Q. B. D., 262) was not limited to goods was considered by Chitty, J., 
and 9 by the Lords Justices on appeal. They all held that it was so 
limited. CHITTY, J., referring to the argument that after-acquired real 
estate vests in the bankrupt and remains vested in him till the trustee inter- 
venes and claims it, said : — “ I see no justification in the statute or the 
authorities for holding that the legal estate will first vest in the bankrupt and 
then shift to the trustee when he intervenes." 

On appeal the Lords Justices expressed the same opinion. Lord Justice 
Kay considered that “ where a bankrupt is carrying on business and dealing 
with personal property, such dealing will to some extent consume it. And if 
the trustee looks on and does not intervene, then the consumption of the 

* property goes on as a consequence of the carrying on of the business by the 
bankrupt." He thought that it had nothing to do with real estate. Lord 
Justice LlNDLEY T said, “ there is some sense in the doctrine as to personal 
estate. But I have never heard it suggested by anybody that it had the 
slightest application to real estate which passes by conveyance and not by 
delivery." This case clearly limits the rule in Herbert v. Sayer (5 Q. B., 965) 
and Cohen v. Mitchell (L. R., 25 Q. B. D., 262)- to personal estate. Though 

# there was also another ground on which [3!j the decision was supported, I 
feel myself bound to adopt the proposition laid down in that case by the Court 
of Appeal, even assuming that it was in the nature of a dictum . 

The property in the case before us being what is known to English law as 
real property, I concur in the order proposed by my learned colleague. 

# NOTES. 

tThis has been followed in (1897) 2 C. W. N., 372 (375) ; (1903) 5 Bom. h. R., 454 ; 
Bom. L. B., 337 ; 316 ; (1906) 30 Mad., 145 : 17 M. L. J., 14 ; see also 12 M. L. tf., 215.] 
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APPELLATE CIVIL. 

The 25th, 26th 27th July, and 8th August, 1898. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief .Justice, and 

Mr. Justice Shephard. 

0 

Koolappa Naik (Plaintiff) Appellant 

versus 

Koolappa Naik and others ( Defendants) Respondents/ 

Limitation— Adverse possession — Hindu Law, 

The holder of an impartible zamindari died in 1822, leaving two widows and a daughter. 
The widows entered on the estate and having successfully resisted a suit for ejectment 
brought by the rightful heir (the presont plaintiff’s great-grandfather) in 1824, they and the 
survivor of them retained possession till 1870, when the last surviving widow died, and the 
daughter entered. Shi or the C >urt of Wards, on her behalf, retained possession till her 
death, in 1882, when the first defendant came in as the nearest then surviving sapinda of 
the last male holder- The plaintiff, who was the son of the elder undivided brother 
(deceased) of the first defondant, now sued in 1891 to recover tbe zamindari from him : 

Held , that the suit was barred by limitation. 

Appeal against the decree of T. Narayunasami Ayyar, Subordinate Judge of* 
Madura West, in Original Suit No. 26 of 1891. 

Suit for possession of an estate. 

The facts of this case are stated sufficiently for the purposes of this r8port 
in the judgment of the High Court. 

The plaintiff preferred this appeal. 

Bhashyam Ayyanqar and Desika Chariar for Appellant. 

Subramaniya Ayyar for Respondents Nos. 1, 4, 5 and 6. 

Rajagopala Ayyar for Respondents Nos. 2 and 3. 

Judgment. — The question in this appeal is whether the suit is barred by 
limitation. Vijayagopai, the last undisputed male [33] holder of the irapffirtible 
zamindari of Sundayur, died in 1822, leaving no sons, but only two widows 
and a daughter. His rightful successor in the enjoyment of the zamindari 
was Kuppayasami Koolappa and, in 1824, he brought a suit against the two 
widows Ettakkammal and Krishnammal, but without success, and so the 
zamindari remained in the possession of the widows and the survivor of 
them till the death of Ettakkammal in 1870. The plaintiff is the great 
grandson of Kuppayasami and, in 1891, claims in virtue of the same right as 
was asserted by him in 1824. His suit having been dismissed, it is now 
contended in appeal that the suit is not barred by limitation, and that, although 
otherwise it would so be barred, the circumstances under which the defendants 
came into possession give the plaintiff a right of action against them. This 
latter point may be disposed of first. It is said that the defendant who 
belongs to the same branch of the family with tye plaintiff, being his father's 
younger brother, recovered the zamindari after the death of Vijayagopal's 
daughter in 1882 as a member of the undivided family and for the family. 
Having recovered it on this footing, he is bound, it is contended, to deliver 
it up to tRe plaintiff, who, as the son of an elder brother of the defendant, 
““■*“3 ~ * Appeal No. tti <5 1892, " 
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has the preferential claim. It is true that if the zamindari had descended in the 
ordinary course and had not; been usurped by ,the widows of Vijayagopal, the 
plaintiff is the member of the family who would be entitled to hold it ; but 
assuming that the law of limitation does not allow the plaintiff to put forward 
this claim on its own merits, his Vakil relies on the alleged conduct of the 
defendant. ' The claim does not appear to have been put on this footing in the 
plaint, and there is, in fact, no foundation for it. The defendant’s claim to the 
zamindari was baged on the fact of his being the nearest sapinda entitled after 
the death of Ettakkammal's step-daughter, and there is no evidence to show 
that he assumed possession as trustee for the family or otherwise than in his 
title of heir. 

Apart from this contention, it is argued that the suit is not barred by 
limitation, because m 1870, when Ettakkammal died, the right of the other 
branch was not barred, and since that date the zamindari has not been held 
adversely by any one person or by persons claiming in succession to each other 
for more than twelve years. The fact is that since Ettakkammal’s death the 
zamindari has been in the enjoyment, first, of her step-daughter [36] till 1882 
and subsequently of the defendant. The respondents’ Vakil relies on tl/e case 
of Vijayasamiv. Periasami (I. L. B., 7 Mad., 242) and contends that the 
suit is barred by limitation, time having begun to run in 1822, and nothing 
having since occurred to revive the plaintiff’s right of suit. In the case cited 
the Zamindar Gouri Vallabba Tevar died in 1829, and thereupon, according to 
the plaintiff's case, his father ought to have succeeded. The latter’s claim 
was, however, ignored, there was litigation .between other claimants in which 
Kathama Nachiar, a daughter of the late zamindar, was victorious ; she was 
in possession till her death in 1877, and since that date, the defendant, thesson 
of her elder sister. It was held that the suit "brought against him in 
1881 was barred by limitation, because time began to run in 1829 and 
continued to run without interruption as against the descendants of the 
zamindar by his alleged wife the plaintiff’s mother. An attempt is made to 
distinguish this case from the present by pointing out that, whereas Kathama 
Njichiar died in 1877 after the Limitation Act of 1871 came into force, 
Ettakka/nmal died in 1870 before the Legislature had laid down, in express 
terms, the rule which is contained in section 29* of the Act of 1871. The 
judgment in the reported case does not, however, rest on this circumstance 
and dbes not refer to section 29 or the principle embodied in it. Nor do we 
understand how the supposed alteration of the law in 1871 could affect the rights 
of the parties either in this case or in the reported case. The difficulty of the 
plaintiff's position is to explain how, when time once began to run against his 
lipeal ancestors and their right of suit had become barred, it can be said that 
time has ceased to run or the right of suit been revived. No question of the plain- 
tiff's right to be restored to his original title arises, because he has not succeed- 
ed' in recovering possession. It is hardly necessary, therefore, for us to express 
an opinion with regard to the view held in Bengal with reference to the question 
’whether under the Act of 1859 the right was extinguished by an adverse posses- 
sion exceeding twelve years, see Gossain Dass Ghunder v. Issur Chunder Nath 
(I.L. R.,3 Cal. 224), Gunga Gobind Mundul v. The Collector of The Twenty -four 
Pergunnahs (11 M. I. A. 345) and cases cited in Radhabai v. Anantrm Bhagvant 
Deshpande (I.L.B., 9 Bom. 2^8). In our opinion, the case cannot be dis- 
tinguished from Vijayasami v. Periasami (I.L.B., 7 Mad., 242). The plaintiff's 

• *[Sec. 29 At the determination of the period hejveby limited 

Extinguishment of right to any person for instituting a suit for possession of any land or 
land or hereditary office, hereditary office, his right to such land or office* shall be 
extinguished.] • 
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claim [37] cannot, like the defendants' title, be reconciled with the lawfulness of 
Etfcakkammal’s possession. Hpr holding of the zamindari was adverse to the 
plaintiff’ s ancestor, and from the date of its commencement when his cause of 
action arose, time began to run, and it has continued to run without intermis- 
sion. The appeal is dismissed with costs. 


[ 17 Mad. 37 ] 

APPELLATE CIVIL. 

The 10th and 11th August and 19th September , 1893 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Shephard. 

Banganayakulu and others (Plaintiffs Nos. 1 and 4 and 

Representative of Plaintiff No. 3) Appellants 
versus 

Prendergast (Defendant) Respondent. 11 

Police Act (Madras) — Act XXIV of 1859 , ss. 21 , 49 —Procession likely to cause 

breach of the peace— Powers of Police — Removal of banners from persons 

in the pivcession. 

A procession of Hindus carried certain banners and the Superintendent of Police # was of 
opinion that a breach of the peace would be occasioned if these banners continued to be dis- 
played, and in good faith, for the purpose of preventing such breach of the peace, he took 
away the banners from certain persons in the procession : 

Held , that the action of the Superintendent of Police was not justified by Madras Police 
Act, 1859, ss. 21, t 49,{ and that he was accordingly liable for the trespass. 

* Second Appeal No. 1679 of 1892. 

t[See. 21 : — Every Police officer shall, for all purposes in this Act contained, be con- 
sidered to be always on duty, and shall have the powers of a Police 
Duties of Police Officers. Officer in every part of the General Police District. # It shall 
be his duty to use his best endeavours and ability to preveirt all« 
crimes, offences and public nuisances, to preserve the peace, to apprehend disorderly and 
suspicious characters, to detect and bring offenders to justice, to collect and communicate 
intelligence affecting the public peace, and promptly to obey and execute all orders and 
warrants lawfully issued to him.] 

J [Sec. 49: —The Superintendent and Superior Officers of Police may, as occasion requires, 
direct the conduct of all assemblies and processions in the 
Regulation of public prc- public- roads, streets, or thoroughfares, prescribe the routes by 
(sessions, &c., and of car- which, and the times at which such processions may pass, keep 
riages and persons at places order in the public roads, streets, thoroughfares, ghautB and 
of public resort. landing places, and all other places of public resort, and prevent 

obstructions on the occasion of such assemblies and prooessions 
and in the neighbourhood of places of worship during the time of public worship, and in any 
case when the roads, streets, or thoroughfares, ghauts or landing plaeeB, may be thronged 
or may be liable to be obstructed ; they may also regulate the 
Lieenoe for use of music use of music in the street^ on the occasion of native festivals 
in streets. and ceremonies and may direct all crowds of twelve or more 

persons to disperse, when they have reason to apprehend any 
breach of tl^ peace ; and every person opposing, or not obeying the o&ers so issued as afore- 
said, or violating the conditions of such licence shall be liable to a fine not exceeding one 
hundred tupees. Provided always, that nothing in this section contained shall be deemed 
to interfere with the general control of the Magistrate over such matters.] 
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SECOND Appeal against the decree of G. T. Mackenzie, District Judge of 
Kistna, in Appeal Suit No. 1167 of 1892, modifying the decree of O. V. Nanjun- 
dayyar, District Munsif of Masulipatam, in Original Suit No. 19 of 1890. 

The facts of the case were stated in paragraphs 2 and 3 of the District- 
Judge's judgment as follows : — 

“ This is a suit by four Hindu residents of Masulipatam town against the 
Superintendent of Police of the Kistna district, who interfered with a proces- 
sion in the streets hf Masulipatam on October 3rd, 1889. Plaintiffs ask for a 

• declaration that they may pass in procession through the streets ‘ with dress, 
music, symbols and other accompaniments,’ and they claim Rs. 100 as damages 
[38] for the interference. The District Munsif gave plaintiffs a declaratory 
decree, but refused to give any damages. The District Munsif, at the same 
time, ordered the Superintendent of Police to bear all the costs of the suit. 
Against this decision the defendant appeals, and an objection memorandum is 
lodged on behalf of respondents claiming the damages that were asked for in 
the suit and asking that the declaratory decree be made more definite. 

• “The facts in this case are few and simple. Certain Muhammadans of 
Masulipatam informed the Superintendent of Police that there was a bad feel- 
ing among some Muhammadans in the town, because of an idea that the 
Hindus in the procession at the Hindu festival caricatured Muhammadan 
emblems : an anonymous petition to the same effect was sent to the District 
Magistrate, and he sent this petition to the Superintendent of Police with the 
fallowing note : — ‘I suppose you are keeping your eye on the Dasara 
performances to prevent any differences with the Muhammadans, vide the 
enclosed.’ On this paper the Superintendent wrote an order to the Town 
Inspector, directing him to give notice by beat of tom-tom that persons 
were ffot to imitate Muhammadan disguises without a licence from the Super- 
intendent. On the same day a Hindu procession was stopped in the streets 
by the Town Inspector and Station Officer. They sent word to the Superin- 
tendent, and he at once came to the spot. The Town Magistrate, a Brahman, 
was also present. The Superintendent inspected the Sivamandiram and 
decided thait it did not resemble a Muhammadan taboot and, therefore, let it 
pass. He caused a flag to be unrolled on its staff, so that it should no longer 
resemble a Muhammadan ‘ pir.' He took possession of two banners which bore 
on on» side the device of the crescent and the star. He turned out of the 
procession some singers who were clad in tinsel caps and robes. He then per- 
mitted the procession to proceed. On the following day he refused to recon- 
sider his decision and to grant licences to plaintiffs except on conditions." 

The District Judge held that the defendant had acted bond fide. 

The District Munsif passed a decree as follows : — 

“ It is decreed that the plaintiffs 1 right to celebrate in the public 
streets of Bandar town the festivals with jundas (flags) and Ramabajana as it 
joas done in the year 1889 is established, [39] that the said festival be allowed 
to be celebrated on proper occasions and in a proper manner without causing 
obstruction either to the worship of people of other relig ions or to the festivals 
relating to them and that the defendant or his • subordinates do refrain from 
causing obstruction at any time except when there may be breach of peace." 

The District Judge modified this decree by striking out the words which 
are printed above in italics. 

The plaintiffs *pref erred this second appeal. ' 

Pattabhircma Ayyar and Sriramulu Sastri for Appellants. • 

The Acting Government Pleader (Subramanya Ayyar) for Respondent. * 
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Collins; C. J. — This was a suit brought by four Hindus against a Police 
Superintendent of the Kistna district, asking for a declaration that thpy haVe 
a right to celebrate a festival in the public streets of Masulipatam with such 
music, garments, ensigns, etc., as the plaintiffs may like, for an v injunction 
restraining defendant and his subordinates from interfering with such pro- 
cession and for damages for taking possession of certain banners and 
removing certain caps, Ac., from some of the processic&ists. Both the lower 
Courts agreed in granting the plaintiffs a declaration that they had a right to 
celebrate in the public streets a certain festival, but an injunction was refused 
and no damages awarded for taking possession of the banners. 

The only point that was argued in second appeal was that the plaintiffs 
were entitled in all events to nominal damages for the wrongful act of the Police 
Superintendent in taking away the plaintiffs’ banners. It was not disputed 
that the banners were taken away by the orders of the defendant, but it was 
contended that the defendant acted in good faith, that he was justified in so 
doing, as he believed these particular banners were obnoxious to the Muham- 
madans, and, if carried, would produce a breach of the peace. 

It is not disputed by the Government Pleader that the plaintiffs had a 
right to pass in procession through the streets of Masulipatam, and the only 
question that arises is, was the defendant justified in taking possession of the 
banners which undoubtedly he removed from the procession. I carefully 
guard myself in this judgment by stating that it is the powers of the 
Police in this district alone that I am dealing with, and both Mr. Pattjj- 
140 ] bhirama Ayyar, the%akil for the appellants, and the Government Pleader 
admit that the powers of the Police over processions are defined by the Madras 
Police Act XXIV of 1859. Section 49 of that Act defines the powers of the 
Police — they may direct the conduct of all assemblies and processiins in 
the public streets, prescribe the routes by which and the time at which such 
processions may pass, keep order in the public streets and prevent obstructions ; 
they may also regulate the use of music in the streets on the occasion of native 
festivals and may direct crowds of twelve or more persons to disperse when 
they have reason to apprehend any breach of the peace. The powers thus 
given to the Police are large and set out with particularity, but I fail to see 
that the Superintendent of Police has any power to remove from the proces- 
sion any banners belonging to the processionists and to order those banners to 
be taken to the Police station. I am of opinion, therefore, that the respondent, 
in taking possession of the banners committed in law a tortious act, but 
under the circumstances I give only nominal damages, viz., one rupee : in 
fact, only nominal damages have been asked for. The decree must be 
modified accordingly, and in other respects I would dismiss the appeal. 

It is also alleged that the defendant turned out of the procession certain 
persons wearing tinsel caps and robes. Whatever right of action these persons 
may have against the defendant, it is impossible to say that the plaintiffs are 
entitled to damages. The action was really brought for a declaration and also 
an injunction against the defendant. The plaintiffs have succeeded in obtaining 
a ^declaration against the Superintendent of Police, and no question was raised 
before us whether such a declaration was a proper one or whether the four 
plaintiffs could jointly bring such an action. The District Munsif ‘has found 
that the plaintiffs preferred a seriously false allegation that their procession 
was entir^y, stopped, and taking into consideration all the circumstances of the 
ease, I would direct that each party bear his and their own costs throughout. 

Shephard* J. — As is observed by the District Judge, this case is really a 
simple one. It has been unneoessarily complicated by the nature of the relie 
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asked for and by the defence set up by the defendant. The simple question is 
whether the plaintiffs have suffered any wrong the hands of the defendant, and, 
if so to[4l jwhat damages they are entitled. That is the only question that ought 
to have been tried, for the case is not one in which a declaration or injunction 
is either necessary or proper. On the contrary, such relief is obviously futile, 
for it could bind only the defendant personally. There is, however, no appeal 
filed on his behalf, an#it is <ptily necessary to mention it as a reason for dis- 
missing the appeal so far as it seeks to obtain any relief of that character for 
. the plaintiffs. 

We must take the finding of fact as recorded by the District Judge in 
paragraph 3 of his judgment. There it is found that the defendant took 
possession of two banners, and that he turned out of the procession 
some singers, and then permitted the procession to proceed. It is of 
these acts that the plaintiffs complained in the 9th paragraph of the 
plaint. It is not explained how the plaintiffs come to treat these acts of the 
defendant as torts for which they have a joint right of action. No objection, 

# however, was taken on that ground. The District Judge holds that the 
defendant was justified in doing what he did, because there was danger of 
breach of the peace and the action was taken, in good faith to prevent it. It 
is this ruling which is questioned in the appeal before us. 

Primd facie the act of the defendant in taking away banners from the 
hands of the plaintiffs and keeping them is wrongful. That is the only act of 
jvhich the plaintiffs personally complain. Such an act constitutes a trespass, 
and however laudable the motive may have been, the injured person is entitled 
to damages. The defendant can only be excused from liability if it # is shown 
that, as a Superintendent of Police, he was by law justified in doing what 
otheiVise would have been wrongful. 

The 49th section of the Madras Police Act gives the Superintendent power, 
as occasion requires, to direct the conduct of all assemblies and processions, 
and prescribe the routes by which they may pass. It also gives him power 
to regulate the use of music in the streets on the occasion of festivals and 
ceremonies, arid lastly to direct all crowds of twelve or more persons to disperse 
when he has reason to apprehend any breach of the peace. 

Section 21 of the same Act declares the general duties of Police officers 
inducting that of using their best endeavours to preserve the peace. It is 

• argued on behalf of the respondent that these provisions of the Act justified 
him in taking away the banners [42] from the plaintiff s, and that, although 
ah express power to do such acts is not given by the Act, it must be taken to 
be included in the larger powers which are conferred. It may not unreason- 
ably be said that on occasions serious inconvenience and risk of disturbance 
is likely to occur if the Police does not possess the power of depriving persons 
of banners, emblems or other objects which are calculated to provoke a breach 
of the peace on the part of persons to whom they are obnoxious. We must, 

* however, see whether such a power is conferred by the Legislature. With 

regard to processions, express provisions are made of a particular character, 
riSid under certain conditions power is given to disperse crowds. The latter 
provision does not, in my opinion, relate to processions. With regard to 
processions, the Superintendent may, as ocoasion requires, do certain things, 
but the Act does not say he may take away flags or obnoxious devices carried 
by members of tto procession, and I do not see on what principle, it can be 
said that the Legislature intended to give this power by implication. On the 
contrary, the mention of specific things which may be done is unfavourable to 
any inference in favour of measures which are not mentioned. 1 
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In my opinion the respondent has failed to show that his acts are render- 
ed legal by the provision of the Police Act, and it is not said that there is any 
other statute under which he can claim immunity. Chapter XIII of the 
Criminal Procedure Code gives the Police certain powers in the way of preven- 
tive action, but the present case cannot be brought within its provisions. It 
follows that the District Judge was wrong in refusing to give damages, but 
having regard to the other findings of the District udg^%nd the finding of the 
District Munsif on the question of damages, I think that .nominal damages 
only should be awarded. 

I would modify the decree of the District Judge by giving the plaintiffs 
one rupee damages. In other respects I would dismiss the appeal, and I 
would direct each party to bear his own costs throughout. 


[43] APPELLATE CIVIL. 

The 20th March and 26th April , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

* Siriparapu Ramanna (Plaintiff! Appellant 

versus 

Mallikarjuna Prasada Nayudu (Defendant) Respondent/ 


Bent Recovery Act (Madras) — Act VIII of 1865 , ss. 4 % 7 , 11 — Enhanced 
rent on irrigated land — Customary contribution to a temple— - 
Implied contract . 

A zamindar tendered to raiyats on his estate pattas providing (inter alia) for the payment 
of (l) certain fees to a Hindu temple, (2) rent in which the land assessment was consolidated 
with a water-cess in respect of certain land irrigated under the Kistna anicut. There was m 
nothing to show that the former of these items constituted a charge on the land and the latter 
had not been sanctioned by the Collector under Rent Recovery Act, s. 11, t but it was found 


Rules for deciding dis- 
putes as to rates of rent. 


* Second Appeal No. 557 of 1891 . 

t £ Sec. 11 : — In the decision of suits involving disputes regard- 
ing rates of rent which may be brought before Collectors under 
sections 8, 9 and 10, the following rules shall be observed ; — 


All contracts to be en- 
forced. 


(i) All contracts for rent, express or implied, shall be enforced. # 


(ii)In districts or villages which have been surveyed by the British Government previous to 
1st January 1859, and in which a money assessment has been 
fixed on the fields, such assessment is to be considered the pro- 
per rent when no contract for rent, express or implied, exists. 


Rent how fixed in sur 
veyed districts. 


(iii) When no express or implied contract has been made between the landholder and 
the tenant, and when no money assessment has been so fixed on 
Mode of determining rate the fields, the rates of rent shall be determined according to local 
of rent whefi no contract usage, and when such usage is not clearly ascertainable, then 
exists. a according to the rates established or paid for neighbouring lands 

of similar description and quality. Provided that if either party 
be dissatisfied with the rates so determined, be may claim that the rent be discharged in 
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that both had been paid by the raiyats for many years. The Court of first .appeal held on 
this finding that there were implied contracts on the part of the raiyats to pay both items : 

Held ,* (1) that the temple fee was prima facie voluntary and should not be treated 
as a payment which the zamindar could compel a raiyat to make and consequently that the 
patta tendered to him was an improper patta ; 

(2) that the finding as to the existence of an implied contract to pay the second of 
the above items was a finding of fac^t and must, therefore, be accepted on second appeal ; and 
was a correct finding, „in accordance with the ruling in Venkatagoval v. Rangappa (i. L. R., 
7 Mad., 365). 

The first proviso to Rent Recovery Act, s. 11, is not restricted in its application to rates of 
original rent as contradistinguished from its enhancement on account of improvements. 

SECOND Appeal against the decree of 6. T. Mackenzie, District Judge of 
Kistna, in Appeal Suit No. 176 of 1889, reversing the decision of S. H. Habi- 
buddin, Special Assistant Collector of Kistna, in Summary Suit No. 2 of 1889. 

Suit by a tenant to set aside a distraint. 

The facts of the case appear sufficiently for the purposes of this report 
from the judgment of the High Court. 

The plaintiff preferred this second appeal. 

Parthasaradhi Ayyanqar for Appellant. 

Pattabhirama Ayyar for Respondent. 

[44] Judgment. — This is a second appeal from the decree of the District 
Judge of Kistna, disallowing appellant’s claim with costs. Respondent is the 
zamindar of Devarakota and appellant is a jirayati raiyat in his zamindari. A 
patta*w as tendered for fasli 1297 by the former, but the latter refused to accept 
it. The zamindar then distrained the raiyat’s property for arrears of rent 
which he claimed for 1297 and the tenant sued to set aside the distraint as 
being illegal. The question for determination was whether the patta tendered, 
Exhibit I, was one which appellant was bound to accept and the requirement 


kind according to “ the warum, “ that is, according to the established rate of tho village for 
dividing the crop between the Government or the landlord and the cultivator. When “the 
w,arum” cannot be ascertained, such rates shall be decreed as may appear just to the Collector 
after ascertaining if any increase in the value of the produce or in the productive power of 
the land has taken place otherwise than by the agency or at the expense of the ryot. 


(iv) In the case of immemorial waste land and of lands left unoccupied, either through 


In case of immemorial 
waste lands, landholders 
to arrange terms of rent. 


default or voluntary resignation, it shall be lawful for landhold- 
ers to arrange their own terms of rent, provided that nothing 
in this rule shall be held to affect any special rights which by 
law, or usage having the force of law, are held by any class or 


person in such waste or Unoccupied lands. 


Provided always that nothing herein contained shall affect the right of any such land- 
Additional rent may be holder, with the sanction of the Collector, to raise the rent upon 
demanded on account of any lands, in consequence of additional value imparted to 
improvements. them by works of irrigation or other improvements executed 

at his own expense, or constructed at the expense of Government, and for which an additional 
revenue is levied from him. Provided also that no puttahs which may have been granted 
by any such landholder at rates lower than the rates payable 
Puttahs granted at a upon such lands, or upon neighbouring lands of similar quality 
low rate not to bind succes- and description , shall be binding upon his successor, unless 
sors except in certain such puttah shall have been bona fide granted for the erection 
cases. of dwelling houses, factories, or other permanent buildingG, or 

• for the purpose of clearing and bringing waste land into cultiva- 
tion, or for the purpose of making any permanent improvement thereon, and unless the 
tenant shall have substantially performed the conditions upon which such lowdt rates of 
assessment were allowed. 3 
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of section 7** Act VIII of 1865, was thereby complied with. Appellant object- 
ed to two items in Exhibit I, vjz., the rate of Bs. 9-8-0 per acre charged on 
dry land irrigated under the Kistna anicut, and the fee entered as payable 
to a temple at Sivaganga. The Special Assistant Collector considered that the 
consolidated wet assessment of Bs. 9-8 0 per acre was too high and that the 
usual dry rate of Bs. 2-2-0 plus a water rate of Bs. 4 per acre was the 
proper charge. As to the contribution claimed fur the Sivaganga goddess, he 
thought its inclusion in the patta to be unobjectionable as he found it 
to be a charge warranted by established usage. On the former ground he held , 
that appellant's refusal to accept the patta was justifiable and decreed his claim 
with costs. On appeal, however, the District Judge found that the patta 
tendered for 1297 was similar to pattas tendered in previous faslis, that they 
all contained the fee payable to the Sivaganga temple and imposed a consolidated 
wet rate of Bs. 9-8-0 per acre on lands irrigated with Kistna water, and that 
the consolidated rate and fee had been paid for twelve years or more. He 
concluded that payment of rent at a particular rate and of a fee for a series of 
years created a presumption of a contract and that the tenant did not rebut 
the presumption. Adverting to the evidence that appellant had twice asked * 
the zamindar to reduce the rate, the Judge observed that it was not sufficient 
that the raiyat murmured against the rate now and then, but that it was 
incumbent upon him to get it lowered by the Bevenue Courts. In the result, he 
reversed the decree of the Special Assistant Collector and dismissed respondent's 
suit with costs. Hence this second appeal. 

For the appellant, it is contended (l) that the Collector's sanc- 
tion not having been obtained for enhancing the rent, the patta tendered 
was not a proper patta, (2) that in the circumstances of [ 46 ] this 
case there was no presumptive evidence of a contract to which Courts 
can give effect, and (3) that the fee entered in the patta for the Sivaganga 
goddess was unauthorized. As regards the fee payable to the temple at 
Sivaganga, it can only be included in the patta under section 4t of Act VIII of 
1865 on the ground that it is payable with rent according to established usage 
or law. A duty to contribute to the expense of a temple is not an ordinary 
incident of the relation of landlord and tenant, nor has it any connection with 
the jirayati tenure on which the raiyat holds his land. Primd facie , the con- 
tribution is voluntary and unless the fee is shown to he a charge on the land, 
it cannot be treated as a payment which the zamindar can legally compel .the 
raiyat to make. Suppose the raiyat to be a Muhammadan or a Christian, it is* 
obvious that in no sense would he be bound to make it. Moreover, a tenant 


[Sec. 7 : — No suit brought, and no legal proceedings taken to enforce the terms of a 
Ttfn tenancy, shall be sustainable unless puttahs and muohilkas 

a - have been exchanged as aforesaid, or unless it be proved that 

the party attempting to enforce the contract had tendered such 
a puttah or muchilka as the other party was bound to acoept, or 

i v a* _ .T. -ii i j j; -ii . ±1. 


unless puttahs and muchil- 
kashave been exchanged, or 
tendered or dispensed with. 


unless both parties shall have agreed to dispense with puttahs 
and muohilkas. Such tonder shall be sufficiently evidenced by such proof of service as il 
provided for by section 39 in the case of notices. But it shall not be necessary to send 
duplicates of such documents to the Collector,] 


T [Sec. 4 The puttah shall contain the names of the contracting parties ; the local des- 
cription and extent of the land ; the amount and nature of the 
Contents of puttah and rent, according as the same may be payable in money, or in 
muchilka. kind, or by a share of the produce including any fees or 

charges payable with it According to established usage or to 
Law the period at which payments are to be made; the date of the contract; and all 
other special terms by which it is intended that the parties shall be bound. The muchilka 
shall, at &e option of the landholders, he a counterpart of the puttah, or a simple engage- 
ment to hold according to the terms of the latter.] 
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may, at his pleasure, discontinue a voluntary payment although he may have 
made it for several years, and there is nothing ip this case to show that the fee 
is a charge on the land. We do not agree in the opinion of the Judge that 
appellant was under a contractual obligation to pay the fee claimed for the 
goddess at' Sivaganga. 

As regards the consolidated wet rate on land irrigated with Kistna water, 
there can be no doubt that before imposing it on the tenant against his will, 
the zamindar ought to obtain the sanction of the Collector under the first 
proviso of section 11 of Act VIII of 1865. That section provides that nothing 
contained in it shall affect the right of any landholder, with the sanction of 
the Collector, to raise the rent upon any land in consequence of additional 
value imparted to it by works of irrigation or other improvements executed at 
his own expense or constructed at the expense of Government and for which 
an additional revenue is levied from him. Ramcsam v. Bhanappa (I. L. B., 7 
Mad*, 182) and Narasimha Naidu v. Ramasami (I. L. B., 14 Mad., 44) are 
authorities for the proposition that the addition of water-cess to land assess- 
ment is an enhancement of rent within the meaning of the proviso and that 
the addition, in whatever form it is made, whether as a consolidated wet rate 
or as water rate in addition to the prior rent, requires the sanction of the 
Collector. The principle is that land assessment and water-tax are designated 
revenue when they are paid to the Government, whilst they are [46] called 
rent when paid to the zamindar. In the case before us, it is conceded that no 
such sanction has been obtained and the real question therefore is whether a 
contract can be inferred from the facts found to pay a consolidated wet rate 
for the future. In this connection two subsidiary questions arise for considera- 
tion, viz., (1) whether the first proviso in section 11 is restricted in its applica- 
tion tp rates of original rent as contradistinguished from its enhancement on 
account of improvements, and (2) whether in the circumstances of this case, 
the Judge properly inferred a contract to pay the consolidated wet rate. As 
to the first, we see no reason why a contract between the landlord and tenant 
should not bind them in the case of enhancement of rent, whilst it is binding 
when it relates to the original rent. Having regard to the words of the 
proviso 41 Nothing herein contained shall affect the right to raise the rent," 
etc., we think the intention was not to preclude the parties from regulating the 
enhancement as well as the original rent by contract, but to constitute the 
Collector's sanction as conclusive evidence that the enhancement is proper in 
'cases in which there is no contract. Further the sanction of the Collector is 
prescribed for protecting the tenant against undue or excessive enhancement, 
and when there is a binding contraet the tenant needs no such protection as he 
ia a party to the contract. 

The second question is whether upon the facts found a contract can*be 
lawfully implied. Those facts are (1) that the tenant has paid the consolidated 
wet rate for twelve years or more, (2) that he has accepted pattas in the previous 
faslis providing for payment at that rate and that though the raiyat asked the 
zamindar to reduce the rate twice without success, he has taken no action in 
the Bevenue Courts in order to get the rate lowered during the long interval of 
twelve years or more. It is also in evidence that the sharing system was in 
force in this village till fasli 1278, that fixed money rents were introduced in 
fasli 1279, and that the raiyafc since paid the rates mentioned in the patta 
tendered up to fasli 1296. On the other hand, the usual dry rate is Bs. 2-2-0 
per acre apd if Bs. 4 are added to it for water rate, the total charge 
would amount to Bs. 6-2-0 per acre, whereas the consolidated water rate is 
Bs. 9-8-0, Bs. 3-6-0 in excess of the revenue which raiyats have to pay 
in Government villages. The Judge’s finding amounts in substance to this, viz., 
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when a [47]* consolidated rate had been paid for seventeen years, a contract to 
pay at the same rato in future years may be reasonably inferred and such con- 
tract precludes an enquiry how far that rate is excessive in comparison with the 
rates paid by raiyats in Government villages. Again, the question whether 
there was an implied contraot or not is one of fact and we are bound to accept 
the finding. In the Full Bench case, Venkatagopal V. Bangappa (I. L. R., 7 
Mad., 365) it was held that a contract was properly implied from payment o 1 
the same rate of money rent for a period of fourteen years.* In that case the 
history of rent law as to rates of rent was considered by the Full Court, and 
it was pointed out in what cases a contract to pay a particular rate may be 
presumed and how the presumption may be rebutted. In the case before us 
no change of circumstances and no special causes are shown which may be 
accepted as rebutting the presumption of an implied contract. The decision of 
the Judge that there was a contract to pay the consolidated wet rate entered 
in the patta is correct. 

We are, however, constrained to hold that the patta tendered was not a 
proper patta , as it contained the fee payable to the temple at Sivaganga, and 
reversing the decree of the District Court, we set aside the distraint. 

As the appeal has failed in regard to the consolidated rent, which is the 
most important item in dispute, we direct that each party bear his own costs 
throughout. 


NOTES. 

[ Payments of a voluntary character are not generally to be included in a patta, (1907) 
30 Mad., 498: 17 M. L. J., 433. 

The question of implied contract is one of law, (1893) 17 Mad., 43 at p. 47 ; (1893) 17 
Mad., 50 at p. 53 ; (1901) 11 M. L. J., 292 ; (1910) 21 M. L. J., 156; 9 M. L. T., 191» 

As regards Collector’s sanction, sesalso (1904) 28 Mad., 427 ; (1910) 21 M. L. J., 156. 
As regards estoppel, see (1903) 27 Mad., 332 at 337.] 


[48] APPELLATE CIVIL. 

The 15th November , 1892 and 24th July , 1893. 
Present : 

Sir Arthur J. El. Collins, Kt„ Chief Justice and 
Mr. Justice Shephard. 


Malla Reddi and another (Defendants Nos. 2 and 1) Appellants . 

1 versus 

Padmamma and another (Plaintiffs Nos. 1 and 2) Respondents.* 


Hindu law—lllatom son-in-law — Inheritance — Survivorship . 

The fathor since deceased of the second defendant took into his family an illatom son- 
in-law, who died, leaving a son. After the death of the son, one of his two daughters (who 
wore his only children) sued to recover a one-fourth share of the property left by the seoond 
defendant’s father : e 

Held, that the plaintiff was entitled to recover, in the absence of j>roof of a custom by 
which the rights of the plaintiff's father should have passed by survivorship to the second 
defendanf i 

r * Second Appeal No. 1945 of 1891, 
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SECOND Appeal against the decree of C. Ramachandra Ayyar, Acting District 
Judge ofNellore, in Appeal Suit No. 62 of 188$, confirming the decree of T. 
Ramachandra Rau, District Munsif of Nelloro.in Original Suit No. 282 of 1887. 

The first plaintiff was mother of the second plaintiff and sister of the first 
defendant, and they were the sole descendants of the illatom son-in-law (de- 
ceased) of the second defendant’s father. The second defendant was the husband 
of the first defendant, and he was in possession of the property left by his father. 
The present suit was brought to recover a one-fourbh share of the property. 

The second defendant claimed to have become entitled to the whole estate, 
as the last surviving member of a Hindu coparcenary, on the death, without 
male issue, of the first plaintiff’s father, the son of the illatom son-in-law 
above referred to. 

The lower Courts held that the first plaintiff and the first defendant were 
jointly entitled to a moiety of the property in question and passed decrees as prayed. 

[49] The defendants preferred this second appeal. 

Seshagiri Ayyar for Appellants. 

Ramachandra Rau Saheb for Respondents. 

Order. — The father of Lakshmi Narasa Reddi (grandfather of the first 
plaintiff and the first defendant) was taken into the family of the second defend- 
ant’s father as illatom son-in-law. Lakshmi Narasa Reddi died without male 
issue, leaving two daughters, the first plaintiff' and the first defendant. The 
first plaintiff and her son claimed both by virtue of wills said to have been 
executed by Lakshmi Narasa Reddi and his wife and also by Hindu law. 

• As no evidence was adduced on either side the claim so far as it was based 
upon the alleged wills failed, and the only question now is whether the first 
plaintiff is entitled to one-fourth, i.e., half of the half share of her late father. 
Both Courts have decreed in her favour and defendants have appealed. 

For the purposes of the present appeal it may be taken that the property 
was the property of the second defendant’s father’s family in which plaintiff’s 
grandfather was an illatom son-in-law. He was, therefore, entitled to equal 
rights therein with the second defendant’s father, and the question is whether, 
on the death of Lakshmi Narasa Reddi, these rights passed by survivorship to 
the second defendant. Ordinarily under Hindu Law the relation of coparce- 
nary, of which the right of survivorship is an incident, is only possible between 
descendants of a common paternal ancestor. In Uanumantamma v. Rami 
Reddi fl. L. R., 4 Mad., 272) it was considered unsafe (p. 283) to infer that 
the affiliation by illatom is analogous to adoption in any other respect save in 
the circumstance that the illatom son-in-law is regarded for purposes of inheri- 
tance as a member oi the family into which he is admitted In Chenchamma 
v.* Subbay a (I. L. R., 9 Mad., 114) an issue was sent as to whether there can 
be coparcenary between an adopted son and an illatom son-in-law, but no 
evidence being produced it was held that in the absence of proof that the right 
of survivorship is an incident of custom it cannot be treated as such. The 
decision of Scotland, 0. J., and Innes, J., in Mopur Ademma v. Dhamavarapu 
Subba Reddi (Appeal No. 103 of 1868, unreported) is [50] no doubt in conflict 
with the later decisions, but no evidence was taken in that case, and it was 
inferred that there was coparcenary, because the illatom custom was a mode 
of affiliation. 

We think it is not safe to attach to the usage all the incidents of adoption 
without specific evidence. We shall, therefore, ask the District Judge to try 
the following issue* — . v 

. “ Whether according to illatom custom the second defendant excluded the 

daughters of Lakshmi Narasa Reddi from succession, and whether their father’s 
undivided interest survived to the second defendant?” 
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The finding is to be returned within two months from the date of the 
receipt of this order; and seven days, after the posting of the finding in this 
Oourfc, will be allowed for filing 0 objections. 

The finding of the District Judge was as follows: — 

“ I am of opinion that the evidence adduced is not sufficient to find upon 
the issue sent down by the High Court for the second defendant.” 

This second appeal having come on again °for final hearing, the Court 
delivered judgment as follows. * 

Judgment. — We accept the finding and dismiss the appeal. 


[17 Mad. 50 ] 

APPELLATE CIVIL. 

The 20th March and 26th April , 1893 . 

Present : 

Mr. Justice Muttusami Ayyar, and Mr. Justice Best. 

Mallikarjuna Prasada Nayudu (Plaintiff) Appellant • 

versus 

Lakshminarayana (Defendant) Bespondent.* 

Bent Recovery Act ( Madras ) — Act VIII of 1865 , ss. 9, 11 —Sanction by 
Collector of enhanced rates of rent — Implied contract to pay rent at a 

certain rate . 

In a suit brought by the Collector of a district, as receiver of a zamindari, %gainst a 
tenant on the estate to enforce the exchange of patta and muchalka, it appeared that the 
rent demanded was assessed at an enhanced rate, and comprised a consolidated wet rate* 
imposed on account of irrigation. To the enhancement of tho rent by the addition of the 
water rate the sanction of the Collector required by the Rent Recovery Act, s. 11, first proviso, 
had not been obtained : 

Held , that such sanction could not bo implied from the faot that the Collector, as 
[81] such receiver, had caused the provision in question to be inserted in the patta, and 
now sought to euforce it by suit. 

Upon the question whether from the fact that the tenant had paid the water rate in 
question for some years previously, an implied contract to pay it for the future could be 
inforred, Held upon the facts of the present case that no such contract could be inferred. 

With reference to the Full Bench decision in Venkatagopal v. Rangappa (I. L. R., 7 
Mad., 365), the Court stated what was the principle to be kept in view in considering 
whether an implied contract to pay enhanced rent coul<? be inferred. 

Second Appeal against the decree of G. T. Mackenzie^ District Judge of 
Jvistna, in Appeal Suit No. 762 pi 1890, modifying the decision of 0. Venkata 
"Jagga Assistant Collector of Kistna, in summary suit No. 107 of 1890. 

# * Secoud Appeal No. 1 695 of 1891. 
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Suit to enforce the exchange of patta and muchalka. 

The facts of the case appear sufficiently tor the purposes of this report 
from the following judgment of the High Court. 

Plaintiff preferred this second appeal. 

Pattabhirama Ayyar for Appellant. 

Parthasaradhi Ayyanga'r for Respondent. 

Judgment. — These second appeals arise from suits brought by the receiver 
of the DevarakOta estate to enforce the acceptance of pattas for fasli 1298 by 
raiyats in the jirayati village of Nidumole. The raiyats objected to three 
items in the pattas tendered to them, viz., Nayakvadi fees, tax on palmyra 
trees, and consolidated wet rates imposed on lands irrigated by the anicut 
channels from the Kistna. As regards the first two items, both the Courts 
below decided in favour of the zamindar, and the raiyats have not appealed 
from their decision. As for the wet rate, it is conceded no sanction has been 
obtained from the Collector as required by the first proviso to section 11, Act 
VIII of 1865 ; but it is contended that such sanction was not necossary, and 
that, even if necessary, it must be taken to have been accorded, the wet rates 
being inserted in the pattas under the orders of the Collector, who was the 
receiver. The first proviso to section 11 expressly prescribes the sanction of 
the Collector as a condition precedent to a valid enhancement of rent on 
account of improvements, and the intention is to protect the raiyats against 
excessive rates by requiring sanction by an officer competent to hold the 
balance even between the zamindar and the raiyats. Nor do we consider the 
institution of these summary suits by the Collector in the [52] capacity of 
receiver to be equivalent to such sanction, the sanction contemplated by 
section 11 being one judicially accorded upon consideration of the rights 
of both parties to what is deemed a fair and equitable rate. In Bamesam v. 
Bhanappa (I. L. R., 7 Mad., 182), it has been hold that the addition of water- 
cess to the prior rent is an enhancement of rent within the moaning of the 
section. We consider, therefore, that the Judge was right in holding that, 
in the absence of a contract, the sanction of the Collector was indispensable, 
and that no such sanction, as is contemplated by Act VIII of 1865, has been 
given in the cases before us. 

. Tlie next contention is that the Judge was in error in refusing to infer 
from the facts found a contract to pay the wet rate, and we do not think that 
it is tenable. The leading case on the subject is Venhatagopal v. Bangappa 
(I. L. R., 7 Mad., 365). The general rule laid down in that case is that pay- 
ment of rent in a particular form, or at a certain rate for a number of years, 
is presumptive evidence of a contract to pay rent in that form or at that rate 
for future years so long as the relation of landlord and tenant may continue. 
It was also there held that the presumption may be repelled by proof (l) that 
Jjhe rate in question was paid under a mistake, (2) that it was intended to be 
paid only fora certain term of years, and that, on the expiration of that term, 
the parties meant to revert to their original rights, (3) that there has been a 
diminution in the extent of the holding, (4) that its value has diminished by the 
deterioration of irrigation or other works which the landlord was bound to main- 
tain, and (5) that there was some changeof circumstances which would entitle the 
parties to the agreement to an alteration in its terms without necessarily put- 
ting an end to the delation of landlord and tenant. The Court also observed 
that when there is no proof of such special cause for alteration of the terms 
heretofore subsisting between the parties, it must bo decided that so long a,s 
the tenant elects to retain the holding he is liable to the obligations in respect 
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of rent which, it is to be inferred, from his past conduct that he has accepted. 
With reference to the general rple, the Judge considers that it is vague so far 
as it does not mention a specific number of years as sufficient to raise the 
inference of a contract and draws attention to Narasimha v. Bamasami (I. L. B., 
14 Mad., 44), wherein it was held that no contract as to future years 
[ 53 ] could be inferred from a single lease extending over the brief period of 
five years. Again, in Apparau v. Narasanm (I*L. B., 15 Mad., 47 ), it was 
considered that the fact that the tenant paid rent at a certain rate for six 
years was not sufficient to establish an implied covenant to continue to do so 
for the future. The Judge appears to have ruled in some cases that a period 
of three years was sufficient as under the Bengal Tenancy Act, and observes 
that he is inclined to hold in the cases now under consideration that 
nothing less than seven years will be long enough to satisfy the principle 
laid down in Venkatagopal v. Bangappa (I. L. B., 7 Mad., 365). In the 
case last mentioned, which was a Full Bench case, a contract was implied, 
as money rent was found to have been paid for not less than fourteen 
years. We do not think that, in the absence of an express enactment 
applicable to this Presidency, the Judge is right in fixing three or seven 
years as the period contemplated by the Full Bench case. The decision 
whether a contract can be implied must depend on the circumstances of each 
case. The principle, which ought to be kept in view, is that the distinction 
between an express and an implied contract consists only in the mode of proof, 
and that the circumstances from which a contract may lawfully be implied 
must be such as will satisfy a reasonable mind that the real intention of the 
parties was that the particular rate in question should be the rate in future 
years so long as the relation of landlord and tenant may subsist between the 
parties, unless there is some special circumstance, such as is indicated jn the 
Full Bench case rebutting the presumption. It may be that payment of 
rent at the rate in dispute for five or six years is not sufficient where such 
payment is the only fact in evidence. It may also be that even when a 
particular rate has been paid for a longer period, there may be other circum- 
stances which repel the presumption. In the cases now before us, however, 
there is no sufficient reason to doubt that the Judge has arrived at a correct 
finding. Apart from the fact that the wet rate in dispute has been paid in no case 
for more than seven years, in many cases for four or five years only, and in 
some even for one and three years, it is found that the raiyats paid ftie rate 
with reluctance and much protest. It is found, further, that the areas 5ve» 
which it has been paid are in many cases small and have varied from year to 
year. Moreover, [54] it does not appear that the zamindar has incurred any 
expenditure in connection with works of irrigation. 

We are unable, therefore, to uphold the contention that the Judge was in 
error in holding that it was not the intention of the raiyats that they should 
continue to pay the wet rate in dispute in all future years. 

The appeals fail, and we dismiss them with costs. 


NOTES. 

[ See the notes to 17 Mad., 43.] 
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[17 Mad. 84] 

APPELLATE CIVIL. 

The HOth and 21st March and 21st April, 1893. 

PbEsent : 

Mr. Justice Muttusami Atyab and Mb. Justice Best. 

Bhupathi (Defendant) Appellant 

versus 

Rajah Rangayya Appa Rau (Plaintiff) Respondent.* 

Bent Recovery Act ( Madras ) — Act VIII of 1865, ss. 1, 11— Sanction granted 
by Head Assistant Collector — Procedure — Customary rent — Restraint on 

building. 

A Head Assistant Collector is competent to grant a sanction for the enhancement of 
rent under Bent Recovery Act, s. 11. 

The granting of such sanction is a judicial and not a merely administrative act and 
such sanction should not be granted without first giving notice to both the landlord and 
the tentant, and hearing, and considering the contentions of both parties. 

In a suit by the landlord to enforce the exchange of a patta and muchalka, the tenant 
objected to the rate of rent imposed on part of the land, which was dry land converted 
into wet. Held that the finding of the lowor Appellato Court that thore was an implied 
contract to pay rent at such rate was not open to any legal objection : 

It Appeared that the patta tendered contained a stipulation for the payment of rent 
at a special rate for garden (jarib) lands watered by wells which had been constructed by 
the raiyat at his own cost, and also comprised a stipulation that the raiyat should not 
build on his holding. The Court of first appeal held that the special rate of rent above 
referred to was customary and had been followed for many years : 

Held, that there was no ground for interference on socond appeal with the lower 
Appellate Court’s deoision regarding the former of the stipulations above referred to, but 
that the latter should be so modified as to prevent the raiyat only from raising any building 
incompatible with an agricultural holding. 

SECOND Appeal against the decree of G. T. Mackenzie, District Judge 
of Kistna, in Appeal Suit No. 520 of 1888, modifying the [55] decision of 
L. M. Wynch, Head Assistant Collector of Kistna, in Summary Suit No. 761 
of 1887. 

Suit by the landlord to enforce the exchange of patta and muchalka. 

The facts of the case appear sufficiently for the purposes of this report 
from the following judgment of the High Court. 

* The defendant preferred this second appeal. 

, Parthasaradhi Ayyangar for Appellant. 

Subramanya Ayyar for Bespondent. 

Judgment. — Plaintiff, respondent, is the zamindar of Nuzvid and appel- 
lants are raiyats in the Jeroyati village of Mantena comprised in his zamindari. 
The contest between them is whether the pattas tendered for fasli 1296 were 
such as the raiyats were bound to accept. The first objection urged by them 
was that the land taken up for excavating Uppaleru drainage channel was 


Seoond Appeal No. 661 of 1891. 



I.ML 17 Had. 56 


BHUPATHI V . 


not deducted" from their holdings on the ground that the Government had paid 
no compensation for the land sp taken up to the zamindar. Both the Courts 
below allowed this objection, and the zamindar has not appealed from their 
decision. 

The next item to which the raiyats object is the rate per acre imposed on 
dry land converted into wet. The rate claimed by the zamindar was Rs. 9-2-8 
per acre, and the raiyats contended that the prop§r rate was the rate which had 
prevailed at the time of permanent settlement in 1802. ISie Head Assistant 
Collector and the Judge inferred, from the facts which they accepted as 
proved, a contract to pay every year Rs. 9-2-8 per acre. The contention on 
appellants’ behalf is that no contract can be lawfully implied, the rate of 
Rs. 9-2-8 having been paid not voluntarily, but under protest and with remon- 
strance. 

The finding that there was an implied contract being one of fact, the 
question we have to consider on second appeal is whether it is open to any 
legal objection. The Judge considers it proved that there has been a continuous 
payment of Rs. 9-2-8 per acre from the year 1871 to 1885, and in the Full 
Bench case of V enkataqopal v. Rangappa (I. L. R., 7 Mad., 373) in which it 
was held that there was an implied contract, the same rate had been paid for 
fourteen years. It is then argued that the management of the Nuzvid estate 
has always been oppressive and that the raiyats [56] protested against the 
rate of Rs. 9-2-8 in 1871 and in 1880. We think that the expression of dis- 
content now and then was not sufficient and that the omission to resort to the 
Revenue Courts for redress for so long a period is significant. Again, the 
Judge observes that the same rate had been paid down to 1885 and subsequent 
to the dates of the alleged remonstrance, and that the reasonable inference is 
that the matter was settled between the parties. In this there is no error of 
law to#justify our interference with the finding. Moreover, there was a similar 
question raised with reference to th epattas tendered for the previous fasli, viz., 
1295, and it was also decided against appellants. Further, the Judge observes, 
and we think, very properly, that if it is reasonable for the raiyats to seek to 
revert to the faisal rate which prevailed in 1802, the zamindar may as reason- 
ably go back to the sharing system which is not agreeable to them. We 
are of opinion that the objection to the inference of a contract to pay at the 
rate of Rs. 9-2-8 cannot be supported. • 

The next question is whether the Judge was right in treating as valid the 
sanction given by the Head Assistant Collector, Ramachandra Rau, for enhanc- 
ing the rate to Rs. 9-2-8 for fasli 1296 in the cases from which Second Appeals 
Nos. 681 and 682 of 1891 arise In connection with the patta tendered for 
1295, appellants in those cases objected to the rate and contended that, as they 
had excavated a distribution channel at a cost of Rs.115, the zamindar was not' 
at liberty to enhance the rent without the sanction of the Collector. Jhe 
Head Assistant Collector upheld their objection and directed in his judgment 
that the costs of excavating the sub-channel be deducted from the sist pay- 
able to the zamindar. After this deduction had been made, the zamindar applied 
for sanction to raise the rent to Rs. 9-2-8 per acre on lands under the 
channel, and on 23rd June 1887 the Head Assistant Collector granted the sanc- 
tion, but without sending notice to the raiyats and calling upon them to show 
cause why sanction should not be granted. Appellants in Second Appeals Nos. 
681 and 682 of 1891 questioned the validity of the* sanction on three 
ground, viz., (1) that the Head Assistant Collector was not competent 
to grant the sanction, (2) that the increase sanctioned was unreasonable, 
and (3) that the sanction was given without notice to them ; but the Judge 

• * 40 



RAJAH RANGAYYA APPA BAD 1 1893] I.L.R. 17 Mad. 67 

disallowed these grounds ‘of objection. The term Collector as definecMn section 1,* 
[87] Act VIII of 1865, includes the Head Assistant Collector and the first 
objection therefore is entitled to no weight. As regards the omission to give 
notice, it was clearly an irregularity, for the act of giving sanction is a judi- 
cial act intended on the one hand to protect the raiyat against excessive 
enhancement and on the other to secure to the zamindar what may be con- 
sidered a fair and an equitable increase. A sound decision can, therefore, 
only be arrived aUafter hearing both parties and considering what is urged 
in the interest of each. The sanction prescribed by the proviso in section 11 
has the force of a binding contract not only for any particular fasti , but also 
for future years, and the power to give such sanction is vested in the Collector 
as the officer competent to hold the balance evenly between the zamindar and 
the raiyat. In our judgment, it can only be properly exercised after hearing 
both sides and after consideration of the rights of both parties under Act VIII 
of 1865. We are unable to accede to the contention on behalf of the zamindar 
that the granting of sanction under section 11 is an administrative act and 
not defective by reason of the raiyats not having been heard. We agree, 
however, with the Judge that in the present case the irregularity was not 
material since the Head Assistant Collector had heard what the raiyats had 
to say in the suit of fasti 1295. There is the further fact that the cost of 
excavating the distribution channel has been deducted from the sist payable 
by the raiyats to the zamindar, and that the rate charged in the case of those 
raiyats, who had incurred no similar expenditure was Rs. 9-2-8 per acre. 

• 

Another item to which exception is taken in all the second appeals is the 
rate charged for garden lands watered by wells sunk by the raiyats at their 
own qxpense. The Head Assistant Collector found that the jarib rates now 
claimed were customary and thac they had been paid for a long series of years, 
and the Judge has accepted the finding. In the case of Venkatagiri Baja v. 
Pitchana (I. L. R, 9 Mad., 30), it was held that while in the case of lands watered 
by wells newly constructed by a tenant at his own expense he cannot be 
deprived of the benefit of the improvements made at his own expense, he 
cannot, on ‘the other hand, insist on a reduction of the assessment in the case 
of old garden lands which had paid a [ 88 ] mamul garden rate. There are no 
grounds for interference in second appeal. 

• ' The next objection taken by the raiyats is as to the stipulation that the 

raiyats shall not build houses on the land, and the Judge has allowed the stipu- 
lation to stand. The question whether a tenant can build on his lands was 
discussed in Bamanadhanw . Zamindar of Bamnad (I. L. R, 16 Mad., 407), and 
the decision arrived at in that case was that the tenant was not at liberty to 
turn land originally let for cultivation into a house site without the consent 
of the zamindar, and that he is only entitled to raise such buildings as are not 
incompatible with the character of his holding as an agricultural holding. 
7be stipulation in the patta should be so modified as to prevent the raiyat 
from raising any building incompatible with an agricultural holding. 

The last objection taken is as to the tenant’s right to cut down trees, 
and on this point the Judge hjs decided in accordance with the decision of 
this Court in Appa Ban v. Batnam (I. L. R., 13 Mad., 249). 


Interpretation clause. 
Golleotor. 


* [ Sec. 1 The word “ Collector ” shall be taken to denote 
every Officer who, for the time being, is authorized to exercise 
the powers of a Collector.] , 


a MAD.— 6 
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We modify the decrees of the District Judge so fat as they relate to build- 
ing on the land as indicated above and confirm them in other respects. The 
appeals having substantially failed, appellants will pay respondent’s costs in 
Second Appeals Nos. 681 and 682. The respondent not being represented in the 
other appeals, we make no order as to costs. 

NOTES. • 

[As regards the right to fell trees, see the notes to 13 Mad., 249«j also 30 Mad., 1B9 ; 
29 Mad., 24 ; 2G Mad., 252. 

As rogards the point of estoppel, see also (1903) 27 Mad., 332 : 13 M. L. J., 429. 

As regards the conversion of tenancy for one purpose, into a tenancy for another purpose, 
sec the notes to 16 Mad., 407 in the Law Reports Reprints. 

In (1904) 23 Mad., 427 it was denied thattho Collector’s sanction was a judicial preced- 
ing in which the Collector was bound to hoar the tenant.] 


[17 Mad. 58] 

APPELLATE CIVIL. 

The 31st January and 1st February , 1893. 

Present: 

Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 

Rangasami Chetti .....(Plaintiff) Appellant 

versus 

Periasami Mudali (Defendant) Respondent.'"' 


Civil Procedure Code — Act XIV of 1882 , s. 273 — Dismissal of an application 
for execution — Attachment of a decree — Execution of attached decree . * • 

The holder of a decree dated 1885 applied to executo it, but his application was dis- 
missed in March 1887 on the ground that “ no further steps had been taken. ” [59] It did 
not appear that any notice was given to him before the order of dismissal was made. Never- 
theless the decree-holder proceeded to execute a decree of the judgment-debtor attached by 
him and brought to iale certain property which was in question in the present suit, and it Wan 
purchased bona fide by the present defendant who obtained a sale certificate from the Coprt. 
The present plaintiff claimed as assignee from the holder of the attached decree to execute 
against the same land and now sued for a declaration that it was liable to be broughfyto 
sale by him and that the defendant’s purchase was void as against him, 

Held , (1) that under the circumstances of the case the attachment in execution of the 
decree of 1885 was subsisting at the time of the purchase by the defendant, 

(2) that a judgment-creditor who attaches a decree is competent to execute it. 

SECOND Appeal against the decree of C. Venkoba Chariar, Subordinate Judge of 
Taniore, in Appeal Suit No. 382 of 1891, confirming the deofiee of A. Kuppusami 
Ayyimg ar, D istrct Jdunsif of Kumbakonam, in Original Suit No. 193 of 1890. 

• 'Second Appeal No. 668 of 1892. ~~~ ' 
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In June 1887 the father (since deceased) of the plaintiff became the 
assignee, of a decree passed by the District Munsif of Kumbakonam in 1881, 
and in execution he attached certain land as property of the judgment-debtor. 
The present defendant objected that the land was his property. The plaintiff 
now sued for a declaration that the land in question was not the property of 
the defendant and was liable to be attached in execution of the decree of 1881. 

It appeared that a suit was brought in 1885 against the assignor of the 
above-mentioned decree and that the plaintiff therein obtained against him a 
decree which was subsequently assigned to one Ramachandra Rau. In execu- 
tion of the last-mentioned decree Ramachandra Rau attached the decree of 
1881 under Civil Procedure Code, s. 273' , and having proceeded to execute it he 
brought to sale the land in question in this suit and the present defendant 
became the purchaser and obtained a sale certificate in 1888. 

Ramachandra Rau’s application to execute the docree of 1885 was dismissed 
by an order made on the 19th March 1887 on the ground that “ no further 
steps had been taken,” but it did not appear that any previous notice had been 
given to the execution-creditor before that order was made, and it was found 
that the defendant was a bona fide purchaser. 

The plaintiff contended that the order of 19th March 1887 put an end to 
the attachment and that for that reason the defendant acquired no title by his 
purchase at the subsequent Court-sale. [60] Both the lower Courts overruled 
this contention and the suit was dismissed. 


* The plaintiff preferred this appeal. 


Sankaran Nayar and Panchapaqesa Sastriar for Appellant. 

Sankara Narayana Sastri for Respondent. 

Judgment. — We think the order appealed against is right. Both Courts 
considered that the attachment in execution of the decree in Original Suit 
No. 75 of 1885 of the decree in Original Suit No. 252 of 1881 was subsisting at the 
date of the purchase by defendant at the Court-sale on 5th July 1888. It is 
contended that an order was made on 19th March 1887 to the effect that the 
application for execution of the decree in Original Suit No. 75 of 1885 was 
dismissed on the ground that no further steps had been taken and that this 
order put an end to the attachment ; whether the attachment ceased at the date 
of this # order or continued to subsist is a matter to be decided with reference to 
the circumstances of each case as observed by the Privy Council in Puddomonee 
Dossee v. Boy Muihooranath Chowdhry (12 B. L R., 411 ; s. c., 20 W. R., 133). 


We observe that up to 16th March 1887 some steps had been taken and 
tile application was dismissed on 19th March, and it does not appear that any 
previous notice was given to the execution-creditor before the order of 19th 
March was made. Moreover, defendant was a bond fide purchaser at a Court- 
sale of the lands in question, and any irregularity in the proceedings which led 
to the sale cannot be relied on as a ground for setting aside the sale after it 
bad been confirmed and a certificate issued. See Bewa Maliton v. Bam Kish&n 
Singh (I. L. R., 14 Cal., 18) and Mothura Mohun Ghosc Mondul v. Akhoy 
Kumar Mitte? (1. L. R., 15 Cal., 557) Another contention for appellant is that 
under section 273 of the Civil Procedure Code the decree-holder in Original Suit 

# [ Sec. 273 -If the property belt docree for money passed by the Court which passed the 

A , , decree sought to be executed, the attachment shall be made bv 

Attachment of decre*for an ordor 0 f the Court dirocting the prooeeds o( the former 

mouev ’ to be applied in satisfaction of the latter decree. 

If the property be a decree for money passed by any other Court, the attacbmentlih^ir 
fee made by a notice in writing to such Court under the hand of the Judge of the Court 
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No. 75 of 1885 was not competent to execute the decree in Original Suit No. 252 
of 1881 attached by him. Section 278 expressly authorizes the Court .in such 
a case to apply the proceeds of the decree attached in satisfaction of the decree 
sought to be executed. This direction clearly implies that the attaching decree- 
holder is entitled to take all steps necessary for the realization of the proceeds 
of the attached decree by the Court. The same view is taken by the Calcutta 
[61] High Court in Peary Mohun Chowdhry «v. Bomesh Chunder Nundy 
(1. L. B. y 15 Cal., 371). In the view of the case which we take, it is not 
necessary to consider whether article 12* or 11 of the second schedule to the 
Limitation Act governs the case. 

The second appeal fails and is dismissed with costs. 

NOTES. 

[ As regards execution at the instance of the attaching creditor, see also C. P. C., 1908 
0. 21 r. 53. 

As regards irregularities in the sale not affecting a bona fide purchaser, see also (1895) 19 
Mad., 215.] 


which passed the decreo sought to be executed, requesting the former Court to stay the 
execution of its decree until such notice is cancelled by the Court from which it was sent.* 
The Court receiving such notice shall stay execution accordingly, unloss and until f 

(a) the Court which passed the decree sought to be executed cancels the notice, or * 

(b) the holder of the decree sought to be exocuted applies to the Court receiving such 

notice to execute its own decree. 1 

On receiving such application, the Court shall procoed to execute the decree and apply 
the proceeds in satisfaction of the decree sought to be executod. 

In the case of all other decrees the attachment shall be made by a notice in writing, 
un< *er the hand of the Judge of the Court which passed the 
Attacnment decree sought to \>e executed, to the holder of the decree sought 

decrees, to be attached, prohibiting him from transferring or charging 

the same in any way : and, when such decree has been passed by any other Court, also by 
sending to such Court a like notice in writing to abstain from executing the decree sought to 
be attached until such notice is cancelled by the Court from which it was sent. 9 Every 
Court receiving such notice shall give effect to the same until it is so cancelled, 
n The holder of any decree attached under this section shall . 

uecroe-noiaers to give be ] ooun ^ fc 0 give the Court executing the same such informa- 
tion and aid as may reasonably be required.] 

[Art 12 : — 


information . 


Description of suit. 


To set aside any of the following] 
sales: - ' 

(n) sale in execution of a decree! 
of a Civil Court ; ! 

(5) sale in pursuance of a decree! 
or order of a Collector or otheri 
•fficer of rovenue ; | 

(c) sale for arrears of Government 


Period of limita-l 
tion. 


One year 


able as such arrears 

(d) sale jif a patni talun sold for] 
current arrears of rent. 


Time from which period begins to run. 


When the sale is confirmed, or would # 
otherwise have become final and 
conclusive had no such suit been 
brought.] 
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[17 Mad. 61] 

APPELLATE CIVIL. 

The 11th September , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Gnanasammanda Pandaram (Plaintiff) Petitioner 

versus 

Palaniyandi Pillai (Defendant) Respondent. 15 

Limitation Act — Act XV of 1877 , s . 25 — Dale from which lime runs. 

A registered lease provided that the rent should be paid on 30th Masi Tharana. The 
month Masi in the year Tharana ended on the 29th day. which corresponded with 11th 
March 1885. A suit to recover the rent was filed on 12th March 1891 : 

Held , that the suit was not barred by limitation. 

PETITION under Provincial Small Cause Courts Act, 1887, section 25, praying 
the High Court to revise the proceedings of T. M. Ranga Chari, District Munsif 
of Trichinopoly, in Small Cause Suit No. 538 of 1891. 

Suit for rent. The District Munsif dismissed the suit as barred by 
limitation. Ho said: — “ The rent sued on was payable within 30th Masi 
Tharana according to the rent deed. Now, there was no such day as 30th 
Masi in the year Tharana, the month having ended with 29th Masi. Therefore 
time began to run from 29th Masi Tharana, equivalent to 11th March 1885. 
See on*this point Migotti v. Golvill (L. R., 4 C. P. D., 233), quoted in Mitra’s 
Limitation, 2nd Edition. The rent deed being registered, plaintiff had six 
years from 11th March 1885. Plaintiff should have launched this suit on 
11th March 1891, whereas the plaint was put into Court only on the succeed- 
ing day, namely, 12th March 1891. The suit is then time-barred. On this 
ground the suit is dismissed with costs.”* 

[ 62 ] Plaintiff preferred this petition. 

Krishnasaivmi Ayyar for Petitioner. 

f* 

Parthasaradhi Ayyangar and Srirangachariar for Respondent. 

Judgment. — The question is whether the claim is barred by limitation. 
If there had been thirty days in Masi of the year Tharana, the suit would not 
be barred ; but in the year Tharana there happened to have boen only twenty- 
nine days in Masi. Following the decision in Almas Banee v. Mahomed Buja 
(I. L. R., 6 Cal., 239), we hold that the suit brought on the 12th March 
1891 is not barred. The decision in Migotti v. Golvill (L. R., 4 C. P. I)., 233), 
referred to by the District Munsif, relates to computation of a sentence on a 
prisoner and is not in point. 

We set aside the decree of the District Munsif and remand the suit for 
disposal on merits. 

The costs hitherto will abide and follow the result. 

NOTES. 

[ See also (1897) 2# Cal., 382 as regards the liberal interpretation of Statutes of Limi- 
tation.] 

' Civil Revision Potition ^o. 257 of 1892. 
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• [ 17 Had. 68 ] 

APPELLATE CIVIL. 

The 17th April, and 13th September, 1893. 

Pbesent : 

Me. Justice Muttusami Atyar and Mb. Justice Best. 

Narayanasami Naidu (Defendant No. 3) Appellant 

versus 

Narayana Rau (Plaintiff) Respondent.* 

Mortgage — Extinguishment of incumbrances — Suit by puisne incumbrancer — 
Decree for sale — Contract Act — Act IX of 1872 , s. 74 — Penal sum . 

In March 1881 A purchased certain land and, in the same month, mortgaged it to B , 
In June the land was attached in execution of a decree. In August A discharged the judg- 
ment-debt with money borrowed from C, and he hypothecated the land to him to secure 
repayment of the loan. 

In 1882 B brought a suit on his mortgage and obtained a decree, in execution of which 
the land was brought to sale and purchased by him : C was not a party to this suit. In 1886 
B sold the land to D under an instrument, which recited that out of the purchase-money 
Ra. 760 were retained by the purchaser for payment of prior encumbrances, and the finding 
was that the purchaser undertook to pay the debt owing to C. C now sued A and D to 
enforce his hypothecation : 

Held , that C was entitled to a decree for sale. 

[63] A stipulation in a bond that if the sum secured is u;>t repaid with interest at 12 
per cent, on a certain date, the interest shall be at 18 per cent, from the date of tlft bond 
is not unenforceable. 

SECOND Appeal against the decree of C. Venkobachariar, Subordinate Judge 
of Tanjore, in Appeal Suit No. 69 of 1891, modifying the decree of T. Ramasami 
Ayyar, District Munsif of Tiruttarapundi, in Original Suit No. 219 of 1889. 

Suit to recover principal and interest due on a hypothecation bond. The 
instrument sued on was dated 29th August 1881 and it provided for the 
repayment of the amount secured “ with interest at Re. 1 per cent, per mensem 
within 30th August 1883 and in default with interest at Rs. 1-8-0 pdt cent, 
per mensem from the date of the bond.” • • 

The further facts of the case appear sufficiently for the purposes of this 
report from the following judgment of the High Court. 

The District Munsif passed a personal decree only. The Subordinate 
Judge on appeal passed a decree for sale of the property hypothecated. 

Defendant No. 3 preferred this second appeal. 

Bhashyam Ayyangar , Desika Chariar and Tiruvenkata Chariar for 
Appellant. # 

Subramaniya Ayyar for Respondent. 

Muttusami Ayyar, J. — The parties to this appeal are prior and sub- 
sequent mortgagees of the land in dispute, which is 17 maws and odd in 
extent. The land in question originally belonged to Saminatha Bosalai and 
his coparceners. On the 10th March 1881 thfiy sold it, together with other 
property, to first defendant for Rs. 1,500 (Exhibit J). The purchaser mortgaged 
it and other property to one Vengusami for Rs. 3,000 under Exhibit I, dated 
the 19th March 1 881. Th e mortgagee instituted Original Suit No. 84 of 1882 

* * Second Appeal No. 338 of 1892. 
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and obtained a mortgage decree, in execution of which he purchased the seven 
velies mortgaged to him (including the land in dispute) and other land and 
obtained’ possession of the same on the 2nd October 1885. On the 20th January 
1886 the purchaser at the execution-sale sold the lands to appellant's father 
for Rs. 3,750 by Exhibit H. This document recites that out of the purchase- 
money, viz., Es. 3,750, Rs. 760 were retained by the purchaser for payment- of 
prior encumbrances. Thus appellant’s claim as the purchaser at the Court-sale 
in Original Suit Np. 84 of 1882 has to be traced to the mortgage executed to 
[64] Vengusami on the 19th March 1881. The plaintiff -respondent’s hypothe- 
cation bond A was executed by the first defendant in plaintiff’s favour on the 
29th August 1881 about five months subsequently to the mortgage in favour 
of Vengusami. This hypothecation was executed to payoff the debt under the 
decree in Original Suit No. 185 of 1872 on the file of the Additional Munsif of 
Tanjore, in execution of which the land now in dispute and other lands were 
under attachment since the 7th June 1881. Thus, respondent’s claim is derived 
from the mortgage of the 29th August 1881, To Original Suit No. 84 of 1882 
the plaintiff-respondent was not made a party, and he is not, therefore, debarred 
from enforcing his charge. Upon these facts the lower Appellate Court held 
that respondent had a right to redeem the prior mortgage or to bring the 
mortgaged property to sale, and decreed, inter alia , that unless appellant paid 
the sum due to respondent and redeemed the mortgage in six months, the mort- 
gaged property be sold in satisfaction of respondent’s claim. For appellant it 
is contended that there ought to be no decree for sale, and that a puisne 
encumbrancer’s remedy as against a prior encumbrancer is limited to a right 
to redeem and does not include a right to bring the property to sale. I do not 
consider this contention to be tenable. That a second mortgagee has a right 
to redeem a prior mortgage is not disputed, the real question being whether he 
can also claim a direction that the property be sold so as to throw the burden 
of redemption on the prior instead of the subsequent mortgagee. He is certainly 
entitled to say that the mortgage property is sufficient for payment of both 
debts, that if sold on account of them there will be a surplus after satisfying 
the prior mortgage, and that that surplus should be appropriated in payment 
of the second mortgage. The only ground on which the prior mortgagee could 
resist such demand is that the property in question was not sufficient to satisfy 
both mortgages, and that it was exhausted in satisfying the first mortgage 
which has a priority of claim to payment. Upon the finding that Rs. 760 was 
greBerved out of the purchase-money for payment of prior encumbrances, this 
defence is not available to the appellant. In Perumal v. Kaveri (I. L. R., 16 
Mad., 121) no portion of the purchase-money was reserved for paying off the 
pijior encumbrances, and there was no [63] undertaking to pay the second 
mortgage as in this case. Moreover, the second transaction in this case was 
a hypothecation which created a charge on the property, and there is no reason 
why the charge should not be satisfied when a portion of the purchase-money 
was retained for meeting prior encumbrances. As regards interest, the 
Subordinate Judge’s decree is in accordance with the decision in Basavayya v. 
Std)barazu (I. L. R., 11 Mad., 294). 

I would dismiss this appeal with costs. 

Best, J. — The finding of the Subordinate Judge is that the third and 
.fourth defendants (it should be'third defendant’s father and fourth defendant) 
undertook to pay pjaintiff’s debt, “ and retained money for that purpose.” On 
this finding there can be no question as to the propriety of the decree, which 
makes the debt a charge on the property mortgaged of which third defendant 
is now the sole owner. 
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The case is distinguishable from Gokuldoss Gopaldoss v. Rambux Seochand 
(L. R., 11 I. A., 126), because^ according to the Subordinate Judge’s finding, 
the appellant’s father when purchasing from Vengusami bound himself to pay 
off the plaint debt and retained Rs. 760 of the purchase-money for the purpose 
of paying off the debt. For the same reason this case is also distinguishable 
from Perumal v. Kaveri (I. L. R., 16 Mad., 121) to which our attention was 
called by the appellant’s vakil. < 

As to the contention that Exhibit M has been miseonsfimed by the Subor- 
dinate Judge, it appears from M that third defendant’s father and fourth * 
defendant then ignored Subbammal’s debt and expressly denied the liability of 
the plaint property for that debt, whereas their present plea is that the Rs. 760 
were retained for the payment of that very debt. 

The only other objection urged on behalf of appellant is as to the interest 
awarded at 18 per cent. It is objected that this i3 a penal rate and therefore 
not enforceable. The bond, which is dated 29th August 1881, stipulates 
for payment of the principal amount on the 30th August 1883 with interest 
at 12 per cent, per annum, and provides that in default of payment on the • 
above date, the interest shall be at the enhanced rate of 18 per cent. 
from the date of the bond. The question has recently been considered by a 
Full Bench of the Allahabad High Court in Banke [66] Behari v. Sunder Lai 
(I. L R., 15 All., 232) and tho conclusion arrived at is that such stipulations in 
contracts substituting in a given state of circumstances a higher for a lower 
rate of interest cannot be treated as penalties, but must be interpreted — as 
other parts of a written contract should he interpreted — according to the 
expressed intention of the parties. To the same effect also is the decision of 
this Court in Appa Rau v. Suryanarayana (I. L. R., 10 Mad., 203), where the 
true principle of decision is stated to be that a Court “ should not intei5ere to 
protect persons who, with their eyes open, choose knowiugly to enter into even 
somewhat extortionate bargains, but that it is only when a person has entered 
into such a bargain in ignorance of the unfair nature of the transaction, advan- 
tage having been taken of youth, ignorance or credulity, that a Court of Equity 
is justified in interfering.” See also Basavayya v. Subbarazu (I. L. R., 11 Mad., 
294) and the decision of the Privy Council in Balkishcn Das v. Run Bahadur 
Singh (I. L. R., 10 Cal., 305). 

As observed by the Privy Council in Dimech v. Corlett (12 Moo. P. (7. Cases 
229) “the hinge on which the decision in every particular case turns is the iriten* 
tiou of the parties collected from the language they have used.” In the present 
case the language is clear enough, and there is no reason for supposing that 
the executant of the bond when he expressly stated that in default of paying 
the principal with interest at 12 per cent, on the date agreed upon for the 
payment, the interest should be payable “ from the date of the bond ” at the 
higher rate of 18 per cent, did not understand or intend what he said. 

I would, therefore, uphold the Subordinate Judge’s decree in its entirety 
and dismiss this appeal with costs. 


NOTES. 

[As regards the prior mortgagee-purchaser's rights, see also (1909) 6 A. L. J., 549 ; 
(1905) 2 C. L. »r., 288 ; 26 Mad., 569 ; 24 Mad., 171? 21 M. L. J., 213 ; 20 M. L. J., 380. 
As regards the penal character of a stipulation to pay interest frojn the date of the bond, 
this ca*'3 has lost its authority now. See the Indian Contract Act, sec. 74 as amended in 
1899 ; aud also (1907) 34 Cal. 150 P. C. ; 25 Mad., 343 ; 18 Mad., 175. ; 36 Mad., 229 : 24 
X.L.J. 135.] 
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[67] APPELLATE CIVIL. 

The 9th February, 1893. 

Present : 

Mr. Tustice, Muttusami Ayyar and Mr. Justice Handley. 

Sattappa Chetti and another (Defendants Nos. 2 and 3) Appellants 

versus 

.Togi Soorappa (Plaintiff) Respondent.* 

Civil Procedure Code — Act XIV of 1882, ss. 53, 245, 647 — Amendment of 
execution petition — Appeal— Limitation. 

One, being entitled under a decree of 1809 to a share in the income of a zamindari, obtain- 
ed a decree in a suit of 1887 against certain recent purchasers of the zamindari, declaring 
that he had a valid charge on the estate and awarding to him, besides his costs, the amount 
due in respect of one year. He now applied in execution of the latter decree for payment of 
the amount due in respect of five years as well as his costs. An application to amend the 
petition for execution by inserting a reference to the former decree was made after the right 
of the petitioner in respect of some of the years in quostion had become barred by limitation. 

This application was refused by the Court of First Instance : 

Held, that under the circumstances of the case the amendment should have been allowed 
to be made. 

APPEAL against the order of T. Weir, District Judge of Madura, in Civil 
Miscellaneous Appeal No. 34 of 1891, reversing the order of P. Narayanasami 
Ay vafr, Subordinate Judge of Madura, West, made on Execution Petition No. 94 
of i891. 

Petition for execution of a decree. The petitioner was entitled to a share 
of the income of a certain zamindari under the terms of a compromise entered 
into in a 9uit of 1809. The respondents purchased the zamindari in 1885 and 
resisted the claim of the petitioner, who accordingly brought a suit against them 
in 1887. In that suit a decree was passed declaring the right of the present 
petitioner to a charge on the zamindari in respect of his claim and awarding to 
him payment on account of one year and also costs. By the present petition 
•execution was sought in respect of the payments due for five years and for 
costs. The petition was made in the suit of 1887 only. It was objected that 
the relief sought could not be obtained under the decree in that suit, and the 
Subordinate Judge upheld this objection and refused an application to 
amend the petition by inserting a reference to the decree of 1809. On appeal 
the District Judge allowed this amendment to be made, and directed the 
Subordinate Judge “ to restore the application to the file and proceed to dispose 
of it according to law.” 

The judgment-debtors preferrd this appeal. 

Desikachariar for Appellants. 

Subramana Ayyar and Sundara Ayyar for Respondent. 

Judgment. — The application for execution was certainly defective, the 
error being not merely one of form. So far as respondent’s claim to one-fourth, 
of the future profits of the zamindari was concerned, the decree in Original 
Suit No. 16 of 1387 was only declaratory and therefore incapable of execution, 

* Appeal against Appellate Order No. 76 of 1881. * 
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except for the mesne profits for fasli 1295. The decree that was capable of execu- 
tion, as regards the mesne profits for other faslis claimed in the proceedings the 
subject of this appeal, was the compromise in the Suit of 1809 which *has been 
treated aB a decree from its date. This, therefore, was the decree which should 
have been mentioned in the application as the decree sought to be executed 
as regards the faslis subsequent to 1295. The substantial question is whether, 
in the peculiar circumstances of this case, the amendment ought to have been 
allowed. • 

We cannot agree with the contention of appellant's pleader that section 
245* of the Civil Procedure Code is a bar to the amendment. That section is, 
in our opinion, analogous to the provisions of section 53, which directs the 
Court to return plaints before filing for amendment in certain particulars. It 
does not, therefore, take away the power of the Court under section 647, t by 
analogy to section 53+ to amend the application for execution at any time 
before disposal. 


* [Sec. 245 : — The Court, on receiving an application for the execution of a decree, shall 
ascertain whether such of the requirements of sections 235, 
Procedure on receiving 236, 237 and 238 as may be applicable to the case have been 
application for execution complied with, and if they have not been complied with, the 
of decree. Court may reject the application, or may allow it to be 

amended then and there, or within a time fixed by the Court. If 
the application be not so amended, it shall be rejected. 

Every amendment made under this section shall be attested by the signature of the 
Judge. 

When the application is admitted, the Court shall enter in the 
Procedure on admitting register of the suit a note of the application and the date on which 
application. it was made, and shall order execution of the decree according 

to the nature of the application . 

Provided that, in the case of a decree for money, the value of the property attache* shall, 
nearly as may be, correspond with the amount for which the decree has been made.] 
t [ Sec. 647 : — 


The procedure herein prescribed shall be followed, as far as 
it can be made applicable, in all proceedings in any Court of 
civil jurisdiction other than suits and appeals. 

The High Court may from time to time make rules to provide for the admission, 
in such proceedings, of affidavits as evidence of the matters to 
of affidavits which such affidavits respectively relate ; and such rules, on 
being published in the local Official Gazette, shall have the force 
of law.] • 

t [Sec. 53 : — The plaint may, at the discretion of the Court* 
and at or before the first hearing, be rejected, returned for 
amendment within a time to be fixed by the Court, or amended 
then and there, upon such terms as to the payment of costs 
occasioned by the amendment as the Court thinks fit, • 

(a) if it does not state correctly and without prolixity the several particulars herein- 
before required to be specified therein ; or 


Miscellaneous proceed- 
ings. 


Admission 
as evidence. 


When plaint may be 
rejected, returned for 
amendment, or amended. 


(6) if it contains any particulars other than those so required ; or 
(c) if it is not signed and verified as hereinbefore required ; or 

Id) if it does not disclose a cause of action ; or * 

(e) if it is not framed in accordance with section 42 ; or 

if) if it is wrongly framed by reason of non-joinder or misjoinder of parties, or because 
the plaintiff has joined causes of action which ought not to be joined in the same 
suit : 


Proviso. 

Attestation of amend- 
ment. < 


Provided that a plaint caauot be altered so as to convert a suit 
of one character into a suit of another and inconsistent 
character. t 

When a plaint is amended, the amendment shall be attested 
by the signature of the Judge.] 
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The next contention is that the amendment ought not to, be allowed, 
because at the date it was applied for the right to profits for some of the faslis 
— the subject of the original application — was bferred. No doubt the ordinary 
rule is that an amendment should be allowed only if it can be without 
prejudice to. the rights of the opposite parties as existing at the time of the 
application for amendment. But this principle is to be applied with reference to 
[69] the special circumstances of each case. See Weldon v. Neal (L. R. f 
19 Q. B. D., 3$5). In the present case we are of opinion that there 
are peculiar circumstances which take it out of the ordinary rule. The object 
of the application was perfectly clear, although there was an error in the 
reference to the decree, an error not unnatural, considering the complicated 
nature of the previous proceedings. We also observe that even execution for 
fasli 1295 to which respondent was clearly entitled on his application as it 
stood, was not granted by the Subordinate Judge. Four objection petitions 
were presented by appellants, and it was not until the last of them was 
presented, nearly a year after the application for execution was first made, 
that the present objection was taken. We are of opinion that the general 
principle laid down by the Privy Council in Bissessur Lall Sahoo v. Maharaja 
Luchmessur Singh (L. R., 6 I. A., 233) should be followed unless its applica- 
tion is precluded by express provisions of the Legislature. Looking, therefore, 
at the substance of the application and the prior proceedings which are of a 
complicated character, we think that the decision of the District Judge was 
right, and we dismiss this appeal, but under the circumstances each party will 
bear his own costs. 

NOTES. 

[Sec also 16 Mad. 319 ; 18 Mad. 33 ; (1911) 2 M.W.N. 181 : 9 I.C. 760 where this case 
was followed.] 


[ 17 Mad. 69 ] 

APPELLATE CIVIL. 

The 3rd August and 15th September , 1893 . 

Present: 

Sir Arthur J. H. Codlins, Kt., Chief Justice and 
Mr. Justice Shephard. 

Illikka Pakramar and others (Plaintiffs Nos. 1 

and 3 to 13) Appellants 
versus 

Kutti Kunhamed and others (Defendants Nos. 1 

and 3 to 9) Respondents. 4 

Civil Procedure Code — Act^XIV of 1882 , s. 566 — Remand for trial of a 
new issue — Malabar law — Mapillas. 

The karnavau cf a tarwad in Malabar sued to recover property aoquired by his 
sister (deceased) and now in the occupation of the defendants, her children. The 

* Second Appeal No. 1686 of 1892. 
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CMJ parties were Mapillas. The defendants pleaded (i) that the property had been given to 
them, and their mother jointly *, (ii)that their mother was not governed by Marumakkatayam 
law. The Court of First Instance fotfhd the first-mentioned plea to be good and dismissed the 
suit, and also found that the family was governed by Marumakkatayam law. The Court of 
first appeal dissented from the above finding as to the first plea, and, without deciding the 
second point, remanded the case for the trial of a general issue as to the mode of devolution 
of self-acquired property in Marumakkatayam Mapilla ^families in North Malabar, and 
ultimately it dismissed the suit, ruling that in Marumakkatayam Mapilla families the self- 
acquired property of a female desoends to her children and does not lapse on her death to her 
tarwad : 

Held, that the order of remand was not one which should havo been made under Civil 
Procedure Code, s. 566, and the proceedings taken under it were irregular. 

Observations as to the law applicable to Mapillas. 

SECOND Appeal against the decree of A. Thompson, District Judge of North 
Malabar, in Appeal Suit No. 359 of 1891, confirming the decree of A. Venkata- 
ramana Pai, District Munsif of Tellicherry, in Original Suit No. 329 of 18190. 

The plaintiff sued as karnavan of a Mapilla tarwad in North Malabar 4 
to recover property acquired by his late sister and now in the possession of 
her children. 

The further facts of this case appear sufficiently for the purposes of this 
report from the following judgment of the High Court. 

Ryru Nambiar for Appellants. 

Sankaran Nayar for Respondents Nos. 2 to 5. 

Judgment. — The suit is brought by the karnavan of a tarwad, alleged by 
him to follow Marumakkatayam law, to recover property acquired by the 
plaintiffs’ late sister, Mamotti. The defendants, who include the children of 
Mamotti, raise, among other defences, two pleas, either of which is a complete 
answer to the plaintiffs’ claim. They say that Mamotti did not follow Maru- 
makkatayam law, and that it was not to her only, but to her and her children 
that the property sought to be recovered was given. On the latter plea the 
defendants succeeded on the trial of the suit by the District Munsif, though 
he also found that the family was governed by Marumakkatayam law. There 
was, as he observed, no evidence to the contrary. Against the District 
Munsif ’s decree dismissing the suit, the plaintiff appealed, and he was successful 
in obtaining a reversal of the finding as to the title of Mamotti. The District^ 
Judge found on the first issue in the plaintiff’s favour, and that finding we 
are bound to accept. Instead, however, of proceeding to consider the other issue 
and expressing [7l] his agreement or disagreement with the District Munsif 
thereon, the District Judge —whether on his own motion or at the instance of 
the defendants does not appear — framed a new issue and directed the District 
Munsif to take fresh evidence and return a finding thereon. The issue so 
framed was as follows: — Whether in Marumakkatayam Mapilla families in 
North Malabar the devolution of self-acquired property is governed by ordinary* 
Muhammadan law, or whether on the death of the acquirer it lapses to 
the tarwad ? 

If this issue had been one of mere fact, the procedure of the District Judge 
might not have been open to exception ; it would have been a question whether 
the issue was raised by the pleadings, and* whether the District Judge 
had exercised a wise discretion in giving an opening for t a fresh inquiry ; 
certainly his reasons for allowing a new case to be set up are not 
satisfactory. But the issue raised by the District Judge was not a mere 
is%ue of fact. It was not even a question as to the custom prevailing 
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in a particular family, but, as he himself says, a question as to what is 
the ordinary customary law in Mapilla families. The cases Vishnu v. Krishnan 
(I. L. R., 7 Mad., 3) and Vaidinada v. Appu (I.L.R., 9 Mad., 44) are authorities 
for the proposition that such an inquiry is allowable under certain circum- 
stances. In those cases too, among others, the tests and the standard to 
which the evidence adduced to support an alleged usage should conform are 
given. In the present case# however, it does not appear that the Judge had 
before him a partiele of evidence (excepting the opinions of two text writers) to 
justify an inquiry into the law regulating Mapilla families. In our opinion, 
therefore, the order of remand is one which ought not to have been passed 
under section 566 of the Code, and the proceedings taken under it are 
wholly irregular. Mr. Sankara Nayar has referred us to decisions of this Court 
in support of his contention that the conclusion at which the Judge has arrived 
is the right one. In Panangatt Unda Pakramar v. Vadakkel Suppi (Second 
Appeal No. 576 of 1883, unreported) this same question, viz., as to the descent 
of self-acquired property in a Mapilla family was raised. There was an inquiry, 
and it was found that Mapillas are governed in that respect by the ordinary 
Marumakkatayam law as declared in Kallati Knnju Menon v. Palat Erracha 
Menon (2 M. H. C. R., 162). That finding was accepted by the [72] High Court. 
In 1886 [ Kunhi Pathummav . Mama (Appeal No. 125 of 1885, unreported)], the 
question was raised again, an inquiry was again directed, and the finding 
was this time in favour of the deviation from Marumakkatayam law. The 
High Court accepted that finding so far as it concerned the particular 
family, holding that there was, as regards- it, sufficient evidence of a special 
custom. As far as we are aware, the question has not been raised since in 
this Court, although there have been cases in which the contention now made 
Tyoul4be relevant. In Kunhacha Unima v. Kutti Mammi Hajee (I. Jj. R., 16 
Kfad., 201), the question referred to a Full Bench was as to the nature of the 
interest taken by a Mapilla woman and her children in a gift made to them. 
If, by the ordinary law of inheritance, the children, and not the tarwad 
generally, would succeed to the mother, the probability is that the gift 
would be made simply to her ; but however that may be, the fact that 
such was the rule would have been strong to indicate that the tarwad 
took no interest under the gift. The evidence taken in the present case, 
so far as it is discussed in the judgments, certainly does not convince 
us of tlie existence of the alleged custom. The District Munsif gives good 
reason for holding it to be vague and uncertain, and the District Judge over- 
ruling that finding does not explain how evidence almost exclusively composed 
of* recent documents can suffice to prove an ancient custom ; nor indeed does 
he profess to hold that it is of a character to prove a custom in the manner 
required by a series of decided cases. Being of opinion that the order of remand 
was improperly made, and seeing that both the defences set up by the defen- 
dants have failed, we must hold that the plaintiff is entitled to judgment. We 
must accordingly reverse the decrees of the Courts below and remand the case 
lo the Court of First Instance for trial on the seventh issue. 

Respondents to pay costs of this appeal : other costs to be provided for in 
the revised decree. 


, NOTES. 

[ In (1909) 32 Mad., 351 : 19 M.L.J., 350 F.B., it was held that the separate property 
of a member of the tarwad lapsed to the tarwad, while in (1912) 24 M.L.J., 240 F.B., it was 
held that this did not apply to the self-acquisitions of a female member of the tarwad. See 
also (1903) 27 Mad., 77 : 14 M.L.J., 137,] 
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[73] APPELLATE CIVIL. 

The 2lst March and 26th April, 1893. 

Present : 

Mr. Justice Muttusami Ayyah and Mr. Justice Best. 


Lakshmana (Defendant) Appellant 

versus 

Appa Rau (Plaintiff) Respondent.* 


Bent Recovery Act— Madras Act VIII of 1865, s. 11 — Implied contract 
as to rates of rent —Customary fees — Prohibition of buildings. 

In order to support the inference of a contract unde* the Rent Recovery Act, Madras, 
section II, from payment of the same rent for a given number of years, the intention that 
the same rent is payable in future years must be clear and unequivocal : it is unsafe to 
imply such a contract from a single lease for five years. 

A patta is not unenforceable by reason of its providing for the payment of fees to village 
artisans in a case when such fees are customary, or by reason of its prohibiting the tenant 
from erecting buildings on his holding, if such prohibition is limited to erections not 
compatible with the agricultural character of the holding. 

SECOND Appeal against the decree of G. T. Mackenzie, District Judge of 
Kistna, in Appeal Suit No. 405 of 1890, modifying the decision of L. M. Wynch, 
Acting Head Assistant Collector of Kistna. 

* Suit by a zamindar against a tenant on his estate to enforce acceptance 
of a patta. The Head Assistant Collector directed certain alterations to be 
made in the patta tendered and his decision was modified by the District 
Judge. 

The further facts of the case appear sufficiently for purposes of this report 
from the judgment of the High Court. 

The defendant preferred this second appeal. 

Parthasaradhi Ayyangar for Appellant. 

Subbamanya Ayyar for Respondent. • 

Judgment. — These second appeals relate to suits brought by the zamiada^ 
of Nussvid to compel the raiyats in the village of Kuyur to accept pattas 
for fasli 1297. The raiyats are the appellants and the zamindar is the respon- 
dent before us. The items in the pattas to which appellants object in second 
appeal are (i) the consolidated wet rate ; (ii) the fees to village artisans ; fiii) 
the tax on trees ; (iv) the condition that no land should be cultivated without 
first obtaining a patta; (v) that no building [74] should be erected on 
lands in appellant’s possession ; (vi) that no remissions are to be allowed, and 
(vii) that interest shall be paid on instalments of rent from the dates on which 
they fall due according to the kistbundl. 

The first item is the most important and the history of the rates whioh 
prevailed in the village from fasli 1265 is given by the Head Assistant Collector 
in his judgment. It will be observed that the faring system was in foroe till 
fasli 1264, that the money rates varied from faslis 1265 to 1292, and that from 
faslis 1292 to 1296 the raiyats accepted a five- years’ lease. *The rates mention- 
ed in t h^ patta tendered are tho se for whioh five-years’ leases were accepted, 

* * Second Appeal No. 683 of 1891. ~ 
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but the appellants objected to those rates on the ground that they Ijad exeouted 
the leases upon respondent’s promise to repair certain channels and that the 
promise Had not been kept. Their contention wa& that they should revert to the 
rates which^prevailed at earlier periods, even as far back as the date of the per- 
manent settlement. But it was in evidence that the rates paid from faslis 1285 
to 1291 were Es. 2-11-4 for dry land, Es. 10 for marnul or old wet, and Bs. 8 
for dry converted into wet, whereas from faslis 1292 to 1295 they were raised 
to Es. 3 for dry lard, Es. 9, including water-tax, for dry converted into wet, and 
# Bs. 10 for mamul wetland. Though appellants denied that there was any 
mamul wet land in the village, the Head Assistant Collector found, and the 
Judge agreed in the finding, that their allegation was not true, and that the 
mamul wet as entered in the pattas from faslis 1285 to 1291 extended to acres 
358*32. The Head Assistant Collector refused to infer a contract from the 
five-years’ lease and considered that Es. 10 per acre for mamul wet, Es. 2-11-4 
for dry land and Es. 2-11-4 plus the water-rate of Bs. 4 an acre for dry con- 
verted into wet were the proper rates to be inserted in the pattas. On appeal, 
the Judge inferred a contract from the five-years* lease, and rejected as 
not trustworthy the evidence produced by appellants to show that they 
took the lease for five years because the zamindar promised to excavate 
the channels. The Judge also expressed it as his opinion with reference 
to appellant’s wish to revert to the rates which prevailed at the permanent 
settlement, that the rates paid from faslis 1285 to 1291 were at all events bind- 
ing upon appellants if not the rates mentioned in the five-years' lease. The con- 
tention before us on appellant’s behalf is that po contract can be lawfully implied 
[75] from the facts found, that no sanction was obtained from the Collector 
under the first proviso of section 11, Act VIII of 1865, for enhancing the rates, 
and tjjat the lower Appellate Court acted illegally in enhancing the rates ip 
these oases in which no memoranda of objections were filed by the zamindar. 

We are of opinion that the decision of the Judge that there was an implied 
contract cannot be supported. In order to sustain the inference of a contract 
from payment of the same rate for a given number of years, the intention that 
the same rate is payable in future years, must be clear and unequivocal. 
Neither should the period be very short, nor should there be any other circum- 
stance in the case inconsistent with such intention. The presumption is a 
matter^f positive law under the Bengal Tenancy Act but under Act VIII of 
J.865 it is one of fact. In Apparau v. Narasanna (I. L. B., 15 Mad., 47) it was 
pronounced to be unsafe to imply a contract from a single lease extending to 
five years. It appears from later cases decided by the Judge that he considered 
nothing less than seven years was long enough to support the presumption. 
In the Full Bench case, there had been a continuous payment of the same rate 
for a period of not less than fourteen years. Again, the presumption arising 
from the duration of payment should also be tested by the other circumstances 
in evidence. In Siriparapu Ramanna v. Mallikarjnna Prasada Nayudu (see 
unte y p. 43) we have pointed out that in the absence of a contract, the sanction 
of the Collector is indispensable. The decision of the Judge must be set aside 
and that of the Head Assistant Collector restored in so far as it relates to 
the rates. 

As regards the fees to village artisans the Judge finds that they are 
customary and there are no grounds for interference in second appeal. As 
regards the condition about building, the tenant is clearly not entitled to 
build a house except for purposes not incompatible with the character of the 
holding as an agricultural holding. With respect to the other considerations 
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Hie Judge t\as followed the deoision of the High Court in the Mwtabad 
Mantena suite, dated the 29th October 1889 and 3rd March 1890. 

The decree of the Judge will be set aside so far as it relates to rates of 
rent and that of the Head Assistant Collector restored, [76j and as regards 
the prohibition to build, the words “ except for purposes not incompatible 
with the character of the holding as an agricultural holding ’ will be inserted, 
and in other respects the decree of the Judge is confirmed. The appeal 
has succeeded in part and failed in part, and we direct each party to bear his 
own costs. 


NOTES. 

[ See also 10 Mad., 407 ; 17 Mad., 43.] 


[ 17 Mad. 76 ] 

APPELLATE CIVIL. 


The 18th October , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Samia Pillai (Defendant No. 2) Appellant 

versus 

Chockalinga Chettiar and another (Plaintiffs) Respondents.* 

Limitation Act — Act XV of 1877, sch. //, art. 179— Step m aid of 
execution — Defect in application for execution . 

Where there haR been in fact an application for execution made by the party entitled to 
make it, it is to be regarded as a step in aid of execution within the meaning of the 
Limitation Act, art. 179, although by mistake a deceased judgment-debtor is named as the 
person against whom execution is sought. . # 

Appeal against the order of T. Ramasami Ayyangar, Subordinate Judge of 
Negapatam, in Civil Miscellaneous Petition No. 628 of 1891. 

This was an application made on the 20th August 1891 for execution of a 
decree obtained by the petitioner in Original Suit No. 30 of 1883 against three 
defendants. In February 1891 a petition was filed praying for execution of 
the decree against defendant No. 1, who was then in fact dead. The 
Subordinate Judge held that the petitioners were at that time aware of tl\p 
death of defendant No. 1 and that his name was inserted in the petition 
through a bona fide mistake. In this view he held that that petition should be 
treated as a step taken in aid of execution for the purposes of limitation, and 
he accordingly directed that execution should issue. 

[77] The judgment-debtor preferred this appeal. 

Parthasaradhi Ayyangar for Appellant. 

Hama Ban for Respondents. 

# Appeal agaiust Order No. 84 of 1892. 
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Judgment. — The question for decision in this case is whether the last 
application for execution made on the 6th February 1891 was in accordance 
with taw within the meaning of section 179 hi schedule II of the Limitation 
Aot so as to amount to a step in aid of execution sufficient to prevent the 
present application being time-barred. 

That the application was presented by the party entitled to execute the 
decree and in order to obtain execution is not denied, but it is contended that 
as first defendant*who was dead at the time was named as the party against 
whom execution was sought, the application must be treated as a nullity and 
consequently the present application held to be time-barred. 

The Subordinate Judge observes that the mention of the deceased first 
defendant’s name in column 9 of the application was probably a mistake made 
by the vakil’s gumastah. It was no doubt a bond fide mistake. Where there 
has been in fact an application for execution made by the party entitled to 
make it, the mere fact of a mistake having been made in giving the particulars 
required by section 235* of the Code of Civil Procedure cannot, we think, have 
the effect of rendering the application a nullity. This is also the view adopted 
in Bamanadan v. Periatambi (I. L. R, 6 Mad., 250) and Fuzloor Buhman v. 
Altaf Hossen (I. L. R, 10 Cal., 541). In this view the application of 6th 
February 1891 is sufficient to save limitation both against first defendant’s 
legal representatives and also against his joint judgment-debtors. 

We dismiss this appeal with costs. 


NOTES. 

[Applications though mistaken may still be effectual to save limitation: — (1907) 31 Mad., 
68 : tl 696 : 3 M.L.T., 254 ; (1908) 35 Cal., 1047 ; (1900) 28 Cal., 180.] * 


*[»Sec. 935 : — The application for the execution of a decree shall be in writing verified 
by the applicant or by some other person proved to the satis- 
Contents of application faction of the Court to be acquainted with the facts of tho case, 
for execution of deoree. and shall contain in a tabular form the following particulars, 
• (namely) — 

(а) the number of die suit ; 

(б) the names of the parties ; 

(c) the date of the decree ; 

(d) whether any appeal has been preferred from the decree ; 

(e) whether any and what adjustment of the matter in dispute has been made between 

the parties subsequently to the decree ; 

(/) whether any and what previous applications have been made for execution of the 
decree and with what result ; 

(p) the amount of the debt or compensation, with the interest, if any, due upon the 
decree, or other relief granted thereby ; 

(A) the amount of costs, if any, awarded; 

(i) the name of the person against whom the enforcement of the decree is sought; and 

(J) the mode ift which the assistance of the Court is required, whether by the delivery 
of property specifically decreed, by the arrest and imprisonment of the person 
named in the application, or by the attachment of his property, or otherwise as 
the nature of the relief sought may require. ] . 
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[78] APPELLATE CIVIL. 

The 26th July and 19th September , 1893 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Lakshmana Ayyan (Defend&nt) Appellant 

versus 

Rangasami Ayyan (Plaintiff) Respondent. 5 ** 

Contribution , suit for — Joint tort-feasor — Adjustment of a loss arising 
from an illegal contract. 

A deed of partition between A and B , members of an undivided Hindu family, provided 
that A, who took over all the debts due to the family, should bear the loss, if any, incurred 
in the appeal then pending in a suit brought by the family on a bond. The bond was held 
to evidence a fraudulent transaction, and the appeal was dismissed with costs. The decree 
for costs was executed against B and satisfied by him : ho now sued the son of A (deceased) 
to recover the amount paid by him : 

Held , that the plaintiff was entitled to recover, the claim not boing barred by the rule 
against contribution between joint tort-feasors. 

SECOND Appeal against the decree of V. Srinivasa Charlu, Subordinate Judge 
of Kumbakonam, in Appeal Suit No. 350 of 1891, modifying the decree of 
T. M. Audinarayana Chettiar, District Munsif of Mannargudi, in Original Suit 
No. 169 of 1890. 

The plaintiff and the father of the defendant were undivided brothers, and, 
in 1884, they brought a suit to recover Rs. 6,000 on the footing of a hypothe- 
cation bond. This suit was dismissed, and an appeal was preferred to the 
High Court. During the pendency of the appeal they entered into a partition, 
by which it was provided, inter alia , that the defendant’s father should take 
over the debts due to the family and should bear alone the cost of the litigation 
above referred to. The appeal to the High Court was dismissed with costs on 
the ground that the bond in suit was supported by no consideration. The 
decree for costs was executed against the present plaintiff, and having satisfied 
the decree he now sued the infant son of his brother, since deceased, to recover, 
with interest, the amount so paid by him. The District Munsif passed a. 
decree, as prayed, and this decree was upheld except as to the rate of interest 
by the Subordinate Judge. 

£79] The defendant preferred this second appeal. * 

Mr. B. F. Grant for Appellant, 

Krishnasami Ayyar for Respondent. 

Huttusami Ayyar, J. — Appellant and respondent are the sons of two 
brothers. On the 25th October 1887 the latter and the father of the former, 
entered into a partition. An appeal was then pending in the High Court from 
the decision of the Subordinate Court of Negapatam in Original Suit No. 
63 of 1884. which had been brought by them on a hypothecation bond execu- 
ted in their favour by one Chokkammal Annee of Kulikarai. The partition 
deed provided, inter alia , that appellant's father«should take for his share all 
the debts due to the joint family including the amount of the hypothecation 
bond, and that, ^f the appeal then pending was decided against them, appellant's 
fath er sh ould pay all the costs of that litigation both in the Original and 

. # Second Appeal No. 1414 of 1892. ™ ~ 
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Appellate Courts. The appeal was dismissed in January 1889, and both the 
appellant s father and respondent were directed to pay Chokkammal’s costs. 
One of her judgment-creditors took out execution against the judgment-debtors 
in Original Suit No* 63 of 1881, and recovered the costs from the respondent. 
The respondent s case was that lie was entitled to recover the money paid 
by him from the appellant, and both the Courts below decreed the claim. It 
is urged in second appeal that the decree for contribution recognizes a claim 
contrary to public«policy, and that the present suit is in the nature of a suit 
. for contribution brought by one wrong doer against another. Original Suit 
No. 63 of 1884 was dismissed on the ground that the hypothecation bond was 
executed without consideration, and that it evidenced a fraudulent transaction. 
It is no doubt a clear proposition of law that one tort-feasor cannot recover 
contribution from another, but it is subject to this important qualification, viz., 
that where the loss arising from the illegal contract is adjusted, so that the 
adjustment is equivalent to a payment, the adjustment cannot he disturbed. 
It was so held in Owens v. Denton (1 C. M. & R., 712). In that case, the price 
due for malt illegally sold by plaintiff was included in an account stated and set- 
tled between the parties, and it was held by Lord Abinger that the adjustment was 
equivalent to payment in cash, and that it came within the rule that money paid 
in pursuance of [80]| an illegal contract shall not bo claimed back again. No 
contribution is allowed between joint tort-feasors because the community of 
wrong between them is the foundation of the action, but the same community of 
wrong precludes the defendant from recovering what he has paid inconsequence of 
the illegal act. If the loss arising from the wrongful act is adjusted by an 
account stated between the parties or by a partition deed, as in this case, it is 
equivalent to payment since it is no longer necessary for the plaintiff to rely 
on thfl community of wrong in support of his claim. 

The same community of wrong that would prevent the plaintiff from 
claiming contribution if there were no adjustment by partition likewise prevents 
the defendant from disturbing the adjustment which is equivalent to payment. 
The loss arising from the decision in Original Suit No. 63 of 1884 was a loss 
which devolved on the coparcenary family, and the partition deed under 
which the party who took all the debts due to the family agreed to bear 
the loss, if any, arising from the failure of the suit brought by the family to 
recover one of those debts is an adjustment which the defendant is not at 
liberty to go behind for raising a defence from the community of wrong in 
Vhich he participated. The fact that the partition was made pending the 
decision of the appeal makes no difference in principle. 

No other question is argued on appeal, and I would dismiss the second 
appeal with costs, 

Best, J. — The point urged before us is that plaintiff’s suit is not maintain- 
able, as the agreement sued on is opposed to public policy and therefore void. 

. The agreement sued on is part and parcel of the partition deed, under 
which plaintiff and his uncle, the father of the appellant (defendant) divided the 
family property. 

This division took place pending Original Suit No. 50 of 1887 in this Court. 

That was an appeal against the decree of the Subordinate Judge of Nega- 
patam, which dismissed a suit brought by plaintiff and his uncle (the father of 
defendants) for th^ recovery of a sum of Rs. 4,000 and interest as due under 
a hypothecation bond executed by one Murugattal Annee. Shis Murugattal 
Annee (as first defendant) admitted the then plaintiff’s claim, jDut one 
Ghockkammal Annee, who was the second defendant, denied the C81] 

executant’s 
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right to encumber the property, and pleaded that the hypothedltioii bond was 
fictitious. The finding of this pourb was that the hypothecation sued^tfi was 
a colorable transaction. The appeal was therefore dismissed with costs. \*1, 

As already observed, it was, while that appeal was pending, that this 
plaintiff and the father of defendant effected a partition of their family pro- 
perty ; and in the deed of partition after mentioning the pending appeal, 
after allotting the debt in question to this appellant’s father exclusively, it is 
stipulated that the latter shall pay the entire costs of that suit in both Courts 
in case the appeal should fail, and it is further stipulated that “ if Naranappien 
(appellant’s father) does not pay the same, and if any sums are collected from 
Bamasawmi Iyen (present respondent) in execution proceedings, those sums 
shall be collected from Naranappien by Bamasawmi Iyen amicably or through 
the Court.” It is this contingency that has happened ; and the question is 
whether plaintiff is debarred from recovering the costs paid by him by reason 
of the same having been incurred in a suit brought on a bond which was found 
to be a colorable transaction. 

This is not a suit for “ contribution” like Manja v. Kadugochen (I. L. R., 
7 Mad., 89), and Suput Singh v. Imni Tewari (I. L. R., 15 Cal., 720) ; but for 
the enforcement of one of the terms of the partition deed, appellant’s father 
would have been exclusively entitled to the whole of the amount then sued for 
had the appeal succeeded, and he could not have been allowed to disclaim his 
liability for the costs merely because the appeal failed. The contract is part 
and parcel of the partition deed from which it is inseparable, and, unless the 
partition can also be set aside, it is not open to the appellant to deny his 
liability for the amount now sought to be recovered from him. 

This appeal must be dismissed with costs. * 


NOTES. 

£ See also 24 Cal., 330 ; 6 C.W.N., 3; 10 A. W. N. 161. 1 


[82] APPELLATE CIVIL. 

The 12th and 17th October , 1893. 

Present : 

Mb. Justice Muttusami Ayyar and Mr. Justice Best. 


Kassim Saib (Counter-petitioner), Appellant 

versus 

Luis (Petitioner), Respondent. 51 ' 

♦ - 


Execution of decree — Payment of decree amount by one defendant— Reversal of 
decree on appeal by another defendant —Right to refund —Civil Procedure 

Code , s. 583. 

In a suit fot^rent, together with interest thereon, brought by A mortgagee against a 
tenant in^oeeupation of the mortgage promises, one claiming title against the mortgagee 

. • * Appeal against Appellate Order No, 36 of 1892. 
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was joined as second«defendant. Tho suit was dismissed in the Court of First instance, but 
the Ooflr i of first appeal passed a decree as prayed ir the plaint : aud in execution the 
principal amount of the rent claimed, which had been paid into Court by the first defendant 
with tile request, that it should be paid out to the person entitled to it, was paid over to 
the plaintiff. The first defendant preferred a second appeal against the decree, so far as it 
awarded interest and costs : this second appeal was dismissed. The second defendant, how- 
ever, preferred against the entire doc^ee a second appeal which was successful, and the High 
Court dismissed the suit* throughout. On an application by the first defendant for refund of 
the money paid by him as stated above ; 

Held , that the applicant was not entitled to the refund claimed. 

APPEAL against the order of W. C. Holmes, District Judge of South Oanara 
in Civil Miscellaneous Appeal No. 51 of 1891, confirming the order of U. Babu 
Rau, District MunBif of Udipi, in Civil Miscellaneous Petition No. 493 of 1891. 

In 1886 a suit was brought by a plaintiff, since deceased and now repre- 
sented by the respondent to the above petition, to receive from J. Luis, 
the present petitioner, a sum of money on account of rent accrued due on 
Certain land in the defendant’s possession. The plaintiff claimed to be the 
mortgagee of the land in question from the late trustee of the Puttigi Mutt. 
The trustee who had succeeded to office at the time of the suit, and who had 
been included in the suit as the second defendant, disputed the validity of 
the mortgage and claimed to be entitled to the rent in question. The Court 
of First Instance passed a decree dismissing the suit, but this decree was 
reversed by the District Court and in execution of the appellate decree, the 
[83] plaintiff received out of Court a sum, which had been paid in by Luis as 
the principal sum with the request that it should be paid out to the party 
entitled to it. Against the decree of the District Court, however, Luis pre- 
ferred a second appeal, on the ground that he was not liable to pay interest and 
costs : and the second defendant preferred a second appeal against the appel- 
late decree in its entirety impleading both the plaintiff and Luis. Luis' second 
appeal was dismissed, but on the second appeal preferred by second defendant, 
the High Court restored the original decree in the suit by which, as above 
stated, the suit was dismissed. 

The present petition was preferred by Luis to reeover the sum paid by him 
under tha circumstances appearing above. Both the lower Courts held that 
he was entitled to the refund claimed. Tho representative to the plaintiff 
preferred this second appeal. 

• The further facts of the ease appear sufficiently for the purposes of this 
repqrt from the judgment of Mr. Justice Best. 

Narayana Ban for Appellant. 

Banga Ban for Respondent. 

Best, J. — This is an appeal against an order of the District Judge, 
directing the appellant, who was plaintiff in the suit, to refund to the respon- 
dent who was the first defendant, money paid by the latte( on account of 
rent admittedly due on the land, of which respondent was tenant. The land 
belongs to the Puttigi Mutt at Udipi, and had been mortgaged to the appellant 
by Sumatindra Swami as trustee of the Mutt. The validity of Sumaiindra’s 
appointment to the trusteeship was under litigation at the time of the mort- 
gage, and was eventqyally decided against him. The rent, in question, was 
claimed also by Sudindra Swami, who was eventually declare# the rightful 
trustee. He was consequently included as second defendant in the suit? The 
money was deposited in Court by the respondent with the request that it 
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might be paid to whichever of the claimants might be found entitled to it. 
The Court of First Instance dismissed the plaintiff’s, i . e., appellant’s suit, 
but on appeal that decision was reversed, and thereupon the money was paid 
to appellant. But in second appeal preferred by Sudindra Swami, the second 
defendant in the suit, this Court reversed the decree of the lower Appellate 
Court and restored that of the District Munsif. Hence the application out of 
which the present appeal has arisen, for restitution to first defendant of the 
money wrongly paid to plaintiff. The District [84] Court has upheld the 
order of the District Munsif in favour of the respondent, and from that ordey 
this second appeal is preferred by the plaintiff. ^ 

It is contended on behalf of appellant that respondent is not entitled to 
restitution under section 583* of the Code of Civil Procedure, as thfire is no, 
decree in his favour, he not having been an appellant, but merely a respondent 
(jointly with the present appellant) in the Second Appeal No. 657 of 1889, in 
which was passed this Court’s decree dismissing the present appellant’s 
suit ; whereas the appeal (Second Appeal No. 778 of 1889) preferred by this 
respondent from the same decree (which appeal was dismissed) related only to p 
interest and costs. 

The contention on behalf of appellant is that the respondent “ was not' 
declared entitled to any benefit under any decree so as to claim restitution.” 
I do not understand this contention to mean that restitution can only be made 
under section 583 of the Code, in cases in which it is expressly directed by the 
decree ; such a contention would clearly be bad. Balvantrav Oze v. Sadrudin 
(I. L. R., 13 Bom,, 485). I understand the contention on behalf of appellant 
to be that respondent is not entitled to the restitution sought, as there is no 
decree whatever in his favour. This contention is, I think, valid. The? decree 
in Second Appeal No. 657 of 1889 was a decree in favour of the second defend- 
ant in that suit ; and if, as the result of that decree, it happens that the 
money was wrongly paid to the present appellant, it is for that second defend- 
ant to ask the Court to get it back and pay it to himself as the party entitled 
to the same, it having been paid into Court by this respondent for payment to 
whichever of the two claimants before it in the same suit might be found 
entitled to the same. 

• 

Respondent having paid the money into Court in a suit to which both the 
claimant^ were parties, is fully discharged from all liability ; and in the absence 
of a decree in his favour, he is entitled to no refund from the appellant., I 
would, therefore, allow the appeal, and, setting aside the order of both the 
Courts below, dismiss respondent’s application with costs throughout. 

Huttusami Ayyar, J. — I agree. The payment was not made into Court 
under chapter XXIII of the Code of Civil Procedure, for such payment pre- 
supposes an admission of the plaintiff ’s [8d] claim to the extent of the payment. 
In the present case the payment was made with the request that the monfiy 
should be paid oqt to the party really entitled to the rent. It is a payment 
made under the impression that the suit though brought by the plaintiff 
might be treated as being in the nature of an interpleader proceeding under 

* [ Sec. 583 : — When a party entitled to any bench t (by way of restitution or otherwise) 
under a decree passed in an appeal under this chapter desires to 
Execution! of. .decree of obtain execution of the same, he shall Ipply to the Court which 
Appellate Court. passed the decree against which the appeal was preferred ; and 

• such Court shall proceed to execute the decree passed in appeal, 

according to the rules hereinbefore prescribed for the execution of decree in suits.] 
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section 490,* Civil Procedure Code. The Munsif was wrong in ordering the 
money to be paid out to the plaintiff without security before the decision of 
the seconcTsippeal, and the party entitled to ptft him in motion in order to 
rectify this error, and to call for a refund is the second defendant. The first 
defendant is, therefore, not entitled to ask for a refund, and I concur in the 
order proposed by my learned colleague. 


[ 17 Mad. 85 ] 

APPELLATE CIVIL. 

The 20th , 24th and 27th April , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Ramachandra and others (Plaintiffs) Petitioners 

versus 

Sesha (Defendant) Respondent. + 

Negotiable, Instruments Act — Act XXVI of 1861 , s. 13 — Promissory note — 
Reference in the note to collateral security , effect of. 

An instrument, signed and bearing a 1-anna stamp, was in the following terms, viz., 
11 On deposit of title-deeds named herein-below for value received by me, I promise to pay 
three months after date Rs. 160 to A. B. or order," then followed the details of the title- 
leeds : 

Held , Jhat the instrument was a negotiable instrument. 

PETITION under Provincial Small Cause Courts Act, s. 25, praying the High 
Court to revise the proceedings of G. Ramasami Ayyar, District Munsif of 
Coimbatore, in Small Cause Suit No. 213 of 1892. 

.The plaintiffs, who carried on business in partnership, under the name of 
Srinivasa and Company, sued to recover principal and interest due under an 
instrument signed by the defendant and dated 13th October 1827. The instru- 
ment in question [ 88 ] bore a 1-anna stamp, and was in the following terms : — 
“ On deposit of title-deeds noted herein-below for value received by me, I 
promise to pay three months after date Rs. 160 to the Coimbatore Native 
Money Savings Bank (Limited) or order ; ” then follow the details of the 
title-deeds. It was objected by the defendant that the above instrument was 
a promissory note transferable only by endorsement, whereas the plaintiffs not 

*[Sec. 490:- 

Property attacl 
chapter not to be 
ed in execution of 

t Civil Revision Petition No. 646 of 1892.8 


_ • 

aod under Where property is under attachment by virtue oi the 
re attach Provisions of this chapter, and a decree is given in favour of the 
/ “ plaintiff, it shall not be necessary to re-attach the property in 

decree. execution of such decree.! • 
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being endorsees sued under an assignment of all the assets and credits of the 
bank in question. 

The District Munsif upfield the contention of defendant and dismissed the 
suit as not . being maintainable by the plaintiffs, and he referred to Pattat 
Arnbadi Marar v. Krishnan (I. L. R., 11 Mad., 290). 

The plaintiffs preferred this petition. 

Pattabhirama Ayyar and Venkatarama Sarnia for Petitioners. 

Bamachandra Bau Saheb for Respondent. , * 

Judgment. — It is urged on petitioners’ behalf that the document sued upen 
is not a negotiable instrument but an instrument of pledge. It is in these 
terms : — “ On deposit of title-deeds I promise to pay you or order Rs. 160 
for value received.” The words ‘or order, ’ show that the intention was 
that the promissory note should circulate from hand to hand, and the ques- 
tion therefore is, whether the terms 1 on deposit of title-deeds * control its 
operation and restrain its negotiability. Deposit of title-deeds as a collateral 
security does not make a promissory note the less a negotiable instrument, 
and it was so held in Wise v. Charlton (4 Ad. & E., 790). Do the words ‘op 
deposit of title-deeds,’ import in the case before us more than that a collateral 
security is also given, or in any way restrain the operation of the promissory 
note as a negotiable instrument ? We do not think an allusion to the mere 
deposit of title-deeds makes the payment contingent or otherwise qualifies 
the operation of the document as a negotiable instrument. In our opinion 
it is not material whether the words occur in the same sentence which* 
expresses the promise, as in this case, or in an additional sentence as in Wise v. 
Charlton (4 Ad. & E., 790). The language of the instrument in its plain 
ordinary sense only signifies that a loan was made and that title-deeds were 4 
deposited as a collateral security, and there is nothing to show frhat the 
intention was to qualify the operation of the note as a negotiable instrument 
or to [873 regard the pledge as the primary transaction and the promissory 
note only as a further security. This is the only point argued, and we dismiss 
this petition with costs. 


[ 17 Mad. 87 ] 

APPELLATE CIVIL. 


The 11th , and ISth April 1893 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Davies. 


Raman Nayar (Plaintiff) Appellant 

versus 

Subramanya Ayyan (Defendant) Respondent/ 


Defamation — Privilecjt of Judge . 

An action for defamation cannot be maintained against a Judge for words used by hi*n 
whilst trying a cause in Court even though Buch words are alleged fo be false, malicious and 
without reasonable cause. 


Appeal No. 77 of 1892* 


SUBHAMANYA aYyan [1893] I.L.Si 17 Mad! to 


Appeal against the order of A; Thompson, District Judge* of North 
Malabar, ^in Original Suit No. 1 of 1892, rejecting a plaint under Civil 
Procedure Code, s. 4 (c), on the ground that the suit was barred by the 
provisions of Act XVIII of 1850. 

The plaintiff had been a party to certain suits pending in the Court of a 
District Munsif, and it was averred in the present plaint that when the suits 
came on for hearing, the District Munsif used certain expressions 11 in connec- 
tion with me wilfullty and unnecessarily with a malicious intention of putting 
me to disgrace and without reasonable cause.” The above-mentioned words, 
it was averred, were used neither in the judicial capacity of a Judge who was 
going on with the trial nor for the purpose of the suit under trial. The 
plaintiff now sought a decree for damages against the defendant, the said 
•District Munsif, on account of the defamation above referred to. The plaint 
having been rejected as above stated, the plaintiff preferred this appeal. 

Mr. Wedderburn for Appellant. 

The Acting Government Pleader ( Subramanya Ayyar) and Sundara 
. Ayyar for Respondent. 

[88] Judgment • — This was an action for slander, and it was alleged in 
the plaint that the words complained of were uttered by the defendant, who is 
.the Munsif of Payoli, during the hearing of a suit to whieh the plaintiff was a 
party. 

The District Judge rejected the plaint under section 54* (c), Civil Procedure 
Code, holding that the suit was barred under a positive rule of law, and that 
Act XVIII of 1850 applied. 

The real question for our decision is, can an action for slander be maintain- 
ed against a Judge for words used by him whilst trying a cause in Court even 
thouglf such words were alleged to be false, malicious and without reasonable 
cause. 


This question has long been decided in the negative by the Courts in 
England on the grounds of public policy, and we think that the English law 
is applicable to Courts in India. In Scott v. Stansfield (h. R., 8 Ex., 220), the 
facts were very similar to the present case, and the Court of Exchequer consisting 
of Kelly, C.B., and Martin, BRAMWELL and Channkll, B.B., unanimously 
decided that such an action would not lie; the reasons given were that it is 
essential in all Courts that the Judges who are appointed to administer the law 
should be permitted to administer it under the protection of the law, independent- 
ly and freely without favour and without fear. This provision of the law 
is not for the protection or benefit of a malicious or corrupt Judge, but 
for the benefit of the public, whose interest it is that the Judges do 
exbrcise their functions with independence and without fear of consequences. 
In Dawkins v. Lord Bokeby (L. R., 8 Q. B., 255), the Court of Exchequer 
Chamber consisting of ten Judges held that the authorities are clear, uniform 
and conclusive that no action of slander lies against Judges .... for 
words spoken in the ordinary course of any proceeding before any Court or 
Tribunal recognised by law. A Full Bench of the Madras High Court has 
held that the English authorities on this subject apply to Judges and Courts in 
India. See Sullivan v. Norton (I. L. R., 10 Mad., 28). 


When plaint shall be 
rejected. 


* [ Beg. 54 The plaint shall be rejected in the 'following 
cases : — 


(c) if the suit appears from the statement in the plaint to be barred by any positive 

rule of Law. 

(d) if the plaint, having been returned for amendment within a timefixeh by the 

Court, is not amended^ithin such time], • 
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Act XVIII of 1850 quoted by the District Judge does not appear to apply 
ip a ease like the present. 

We dismiss the appeal with costs. 

NOTES. 

[ See also (1908) 31 Mad., 400: 18 353. 1 


[89] APPELLATE CIVIL, 

. The 28th April and 13th September , 18.93. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Venkatalingam (Plaintiff) Appellant 

versus 

Veerasami and others (Defendants) Respondents.' 

Limitation Act — Act XV of 1877 , sch. II , arts. 137 t 138 — Purchase at Court 
auction — Suit for possession of land — Date of cUuse of action — Construction 

of enactment . # 

In a suit for possession of land instituted on 1st April 1891, it appeared that the land 
in question had been purchased by the plaintiff in a Court auction held in execution of a 
decree on 20th June 1878, and that the sale to the plaintiff was confirmed on 31st March 1879, 
which was the date upon which the certificate issued. The plaintiff failed to prove that 
the judgment-debtor was out of possession at or subsequently to the date of the sale : 

Held that the suit was governed by Limitation Act, sch. II, art. 138; that “ the date 
of the sale” in that article means the date of the actual sale not the date of the confirma- 
tion of the sale, and that accordingly the suit was barred by limitation . 9 

SECOND Appeal against the decree of B. Sundara Rau, Subordinate Judge 
of Ellore, in Appeal Suit No. 433 of 1891, confirming the decree of 
V. Krishnamurthi Pantulu in Original Suit No. 109 of 1891. 

Suit for land. The property in question was brought to sale in execution 
of tKe decree in Original Suit No. 654 of 1873 and had been purchased at Court 
auction by the present plaintiff on 20th June 1878. The sale was confirmed 
and certificate issued on 31st March 1879. Delivery of the property, however, 
was not made through the Court or otherwise, and the auction purchaser now 
sued to recover the property in question. The plaint was filed on 1st April, 
1891, and the defendants raised a plea of limitation. This plea prevailed in the 
lower Courts. The Subordinate Judge observed that an averment in the 
memorandum of appeal filed in his Court to the effect that the defendants had 
been out of possession for four years after the sgle did not appear in the plaint 
and appeared to have been made as an after-thought in order to bring the suit 
within Limitation Aot, sch. II, art. 137. • 

[90] The plaintiff preferred this seoond appeal. 

* Second Appeal No. 1441 of 1892. 
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Pattabhirama Ayyar for Appellant. 

Sriranga Chary ar for Respondents. 

^ H 

Judgment. — The facts of this case as found by the Courts below are 
shortly these : — Appellant purchased the land in dispute at the Court-sale 
held in execution of the decree in Original Suit No. 654 of 1873 on the file of 
the District Munsif of Narsapur. The property was put up to sale and knock- 
ed down to appellant as the highest bidder on the 20th June 1878. It was* 
however, on the 31it March 1879 that the sale was confirmed. The sale 
certificate bears that date whilst this suit was brought on 1st April 1891. 
The question for determination is whether the Courts below are right in hold- 
ing that the suit was barred by article 138 of the second schedule of the Act 
of Limitation. For appellant (plaintiff) it is urged first, that there is no 
•evidence to show that the judgment-debtor was in possession of the property 
in dispute at the date of the Court-sale, and that even if that article applied, 
the sale referred to in the third column is not the actual sale but the sale 
which has been confirmed and became absolute. 

i. Article 137 * premises an execution sale at the time when the judgment- 
debtor is out of possession, and article 138 t presupposes a case in which the 
judgment-debtor is in possession of the property sold. According to the former 
*the time from which the period begins to run is when the .judgment-debtor 
becomes first entitled to possession, and according to the latter time runs from 
the date of the sale. Referring to appellant’s contention that defendants were 
out of possession for four years after the sale, the Subordinate Judge 
observes that the plaint did not state so, 'and that the allegation in the 
memorandum of appeal was an after-thought. The first issue fixed in this case 
was whether the suit was barred, and it was thus open to appellant to have proved 
that life judgment-debtor had been out of possession for four years after the sale, 
but he tendered no evidence on the point. The onus of proof was on appellant, 
and we cannot say that the Subordinate Judge was in error in considering his 
allegation as untrustworthy, especially when the plaintiff himself stated before 
the District Munsif that he asked the defendants to quit the land in dispute 
until four or five years after taking the certificate and not subsequently. 

The next question is whether assuming that article 138 is [9*3 appli- 
cable to this suit, the claim is barred. If the word sale in the third column 
of that* article means actual sale, the claim is clearly barred ; but, if it 


' • [Art. 137 

~ - .. Period of 

. Description of smt. limitation. 

Time from whioh period begins 
to run. « 

I 

Like suit by a purohaser at a sale Twelve years.. . 
in execution of a deoree, when the 
judgment-debtor was out of posses- 
sion at the date of the sale. 

i 

When the judgment-debtor is first 
entitled to possession.] 

t (Art. 188:— 

By a purchaser of land at a sale 
in execution of a decree, for posses- 
sion of the purchased land, when 
the judgment-debtor was in posses- 
sion at the date of the sale. 

♦Twelve years... 

The date of the sale.] 

• 
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means the sale whioh is confirmed, the suit is in tiqae. In its plain ordi- 
nary meaning the word sale means the auction-sale itself, and it is used in 
article 166 in that sense. Article 12, which refers to a sale that is -confirmed, 
indicates also that the Legislature intentionally used the word without any 
qualification. 

But it is argued that under section 316 of the Code of Civil Procedure 
the title to the immoveable property purchased vests in the purchaser from 
the time when the sale is confirmed and not before, and as no purchaser oan 
sue for possession before the property passes to him, the term sale in column 
3 of article 188 must be taken to signify, as in artiole 12, the sale whioh id 
confirmed. The direction in section 316 of the Code of Civil Procedure 
concerning the date on which the title to immoveable property purchased at a 
Court-sale vests is not to be found in Act X of 1877, of which the correspond- 
ing section provides for the grant of a certificate, stating “ the name of the person 
who, at the time of sale, is declared to be the purchaser and the date of such 
sale." With reference to that section it has been held that when the sale is 
confirmed it relates back to the auction-sale, and the property vests in the pur- 
chaser from the date of such sale. It was so held by the High Court at Cal-, 
cutta in Kishori Mohun Roy Gkowdhry v. Chunder Nath Pal (I. L. R., 14 Cal., 
644), and by a Full Bench of the same Court in Bhyrub Chunder Bundopadhya 
v. Soudamini Dabee (I. L. R., 2 Cal., 145). It was by Act XII of 1879 that 
the clause “ title shall vest in the purchaser from the time when the sale is 
confirmed" was introduced into section 316. Though it was then open to the 
Legislature to have altered the word sale in the third column of article 138 of 
the Limitation Act, yet they have not done so. The same word cannot mean 
the actual sale in one place and the sale which is confirmed in another place 
in the same Act. The omission to alter the word sale into sale which is con- 
firmed may be due to oversight, but the result of the grammatical intdtpreba- 
tion must in law prevail when there is no ambiguity. We observe also that 
the sale in this case took place in June 1878, whereas section 316 was not 
modified till 1879. 

C92J We are of opinion that the Courts below are right in holding that the 
suit is barred by article 138 of the Indian Limitation Act, and we dismiss 
this appeal with costs. 


NOTES. 

£ See also (1900)25 Bom., 275 ; the C. 3*. C. 1908, in view of the previous conflict ol oases 
makes-explicit provision to the effect that the sale operates from its date and not from its 
confirmation.] 
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APPELLATE CIVIL. 

The 12th July, 1893. 

Present : 

Sib Abthob J. H. Collins, Kt., Chief Justice and 
Mb. Justice Shephard. 

Venkatasubbu and another (Defendants) Appellants 

versus 

A ppusundram (Plaintiff) Respondent.’' 


Limitation Act — Act XV of 1877, s. 20 — Suit for money — Payment on account of 
principal within the period of limitation — Evidence of such payment by writing 

made after period expired. 

The obligee of a registered mortgage bond, dated 30th January 1875, sued in February 
1891 to recover from the obligor the principal and interest remaining due thereunder. In 
bar of limitation the plaintiff relied on entries of part-payments from time to time in an 
account written by the defendant. These part-payments were made at such times as to keep 
alive the obligee’s right of suit up to the date of the last of them. The last of those pay- 
ments was made on a date which was less than six years (the period of limitation for the 
suit) before the date of institution of the suit, but it was not entered in the defendant's 
accounts until after the date when the claim would, otherwise havo been barred by limita- 
tion: 

Held , that the provisions of Limitation Act, section 20? , were satisfied, and that the suit 
was ribt barred by limitation. 

APPEAL against the judgment of Mr. Justice Best sitting on the Original 
Side of the Court in Civil Suit No. 32 of 1891. 


The facts of the case appear sufficiently for purposes of this report from 
the judgment of Mr. Justice Best. 

Best, J . — The suit is for Rs. 4,442-5-6, balance of principal and interest 
due to plaintiff under the registered mortgage bond A, dated 30th January 
1875, executed by first defendant for a sum of Rs. 9,100. Second defendant 
is the son of first defendant. Defendants pleaded that they were entitled to 
credit for a further sum of Rs. 191-4-11, being amount of assessment and 
quit-rent [93] paid by them on aooount of plaintiff’s property. They further 
pleaded that the suit is time-barred, in that it is merely for a personal deoree 
against the defendants for a debt payable so far back as 31st December 1877. 

" Original Side Appeal No. 30 of 1892. 

t[Sec. 20 : — When interest on a debt or legacy before idle 
Effect of payment of expiration of the prescribed period , paid as such by the person 
interest as such. liable to pay the debt or legacy, or by his agent duly authorised 

• in this behalf, * 


_ _ A - , , or when part of the principal of a debt is before the expiration 

Effect of part-payment p Ce3or jbed period, paid by the debtor or by his agent 

of principal. duly authorised in this behalf. ^ 

A, new period of Sanitation, according to the nature of the original liability, shall hi 
computed from the time when the payment was made. 

Provided that, in the case of part-payment of the principal of a debt, the fact of the 
payment appears in the handwriting of the person making the same. 

Where mortgaged land is in the possession of the mort- 
Effeot of receipt of pro- gagee, the receipt of the produoe of suoh land shall Re deemed 
duos of mortgaged land. to be a payment for the purpose of this section.] 
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It must here be noticed that plaintiff has explained in the plaint his 
. reason for asking for a simple money decree, viz., because the defendants have 
from time to time taken from "the plaintiff’ all the title-deeds of the properties 
mentioned above and mortgaged them with others using the money so raised 
for a deposit with Messrs. DeClosets and Go., where the second defendant was 
employed as a Dubash. 

The following are the issues recorded on the above pleadings : — 

I. Is the suit barred by limitation ? 

II. Are defendants entitled to a credit of Es. 191-4-11 as in para- ‘ 
graph 1 of the written statement mentioned ? 

Plaintiff now admits that defendants are entitled to credit for Rs. 191-4-11 
as claimed by them. This disposes of the second issue. 

The only point for consideration is, therefore, whether the suit for a 
merely money decree is time-barred. 

Plaintiff has produced the account B as containing in the handwriting 
of first defendant himself admissions of part-payments sufficient under section 
20 of the Limitation Act to keep alive the claim for a simple money decree. 
This account B, plaintiff swears, was given to him by second defendant. 
It begins with an entry of Rs. 7,050 as due on the 31st December 1881 
which amount is gradually reduced by payments made from time to time, 
on several occasions in each year from 1882 to 1888, leaving on the 31st 
December 1888 a balance of Rs. 2,073-14-10 ; to which a sum of Rs. 1,995-2-1 
is added, as the total of interest due, calculated up to that date. Plaintiff 
swears that the entries up to 15th June 1888 are i" the handwriting of first 
defendant, and it is contended that, as the suit is brought within six # years 
from that date, Exhibit A being a registered document, it is not open to the 
objection of the limitation bar rf 

On the other hand it is contended on behalf of defendants that in order 
to be of use under section 20 of the Limitation Act, the handwriting of the 
person making the payment referred to in [94] the proviso in section 20 must 
have come into existence before the expiration of the prescribed period, within 
which the part-payment must be made To hold thus would he to import 
into the proviso (clause 4) words that are not to be found in it. It sterns to 
me that if the fact of the part-payment having been made within the prescrib- 
ed period appears in the handwriting of the person making it, the mere 
fact of this handwriting coming into existence after the period prescribed 
for the payment will not render such handwriting useless for the purpose 
of saving a claim from the limitation bar. The payments entered in B were 
made either on account of principal or on account of interest. If the latter, 
the mere fact of the payment would be sufficient for the purposes of section 20. 
But as it does not appear from B that the payments were made on account 
of the interest as such, they must be taken to have been made as part-payment 
of the principal amount ; and the fact of such payment appearing in the hand- 
writing of first defendant as proved by plaintiff (and not rebutted by the 
defendants), I find that this suit is not barred. 

it t 

I give plaintiff a money decree 5 , therefore, for the amount claimed less 
the Rs. 191-4-11 referred to in the second isstie, and less a further sum of 
Rs. 112-10-0 which plaintiff admits has been paid to him subsequent to the 
institution of this suit. 

Defendants are directed to pay the above amount to plaintiff with further 
interest on the same at 6 per cent, per annum from date of suit to date of 


70 



muthu &c. Vr gangathara [1893] I.L.R. 17 Mad/95 

payment, as also plaintiff's costs on the above amount, and plaintiff will pay 
defendants’ costs on Bs. 191-4-11. 

The defendants preferred this appeal. 

Sundaram Sastri for Appellants. 

Bhashyam Ayyangar and Sivagnana Mvdaliar for Respondent. 

Judgment. — We think the learned Judge was right. The section does 
not require that the writing should be made before the expiration of the period. 
It only requires a writing as the mode of proving the fact of payment. The 
appeal must be dismissed with coats. 

NOTES. 

[ See also (1906) 4 L. B. R., 1] 


[93] APPELLATE CIVIL. 

The 24th January and 3rd February , 1893 . 

Present : 

Sib Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 

Muthu and another (Defendants) Appellants 

verms * 

Gangathara (Plaintiff) Respondent/ 

Religious Endowments Act '-Act XX of 1863, s . 14 — Applicability of the Act. 

In a suit, brought with the leave of the District Court under Act XX of 1863, to remove 
the trustees of a Hindu temple, it did not appear that the trustees were nominated by or 
subject to*the confirmation of the Government or any public officer : 

Held , that Act XX of 1863 was not applicable to the temple unless it was admitted or 
proved by evidence that the endowment was one which would have fallen under the provi- 
siorfs of Regulation VII of 1817. 

APPEAL against the decree of J. A. Davies, District Judge of Tanjore, in 
Original Suit No. 3 of 1891. 

The plaintiff sued for a decree removing the defendants from the office 
of trustees of a temple at Alagumangalam, having previously obtained the 
sanction of the District Court under Act XX of 1863. The first issue framed 
raised the question whether that Act was applicable to the temple in question. 
The District Judge held with referenee to Fakurudln Sahib v Ackeni Sahib 
(I. L. R., 2 Mad., 197) that he had jurisdiction in the case and he passed a 
conditional decree in the form employed in Sivasankara v. Vadagiri (I. L. R., 
13 Iliad., 6). 

Defendants preferred this appeal. 

Venkatasubba APyyar for Appellants. 

Sivagnana Mudaliar for R esponde nt. 

* Appeal No. 40 of 1892. . 
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Judgment. — The first contention raised by the appellants, both at the 
grant of sanction and at the hearing of the suit, was that the proyisions of 
Act XX of 1863 do not apply fo the plaint temple. The District Judge over- 
ruled this objection, on the ground that it was not denied that the public 
have a right of service in the plaint temple. 

The suit was disposed of without taking any evidence, and we oan find no 
note of the Judge or anything else on the record to show £96] that any such 
admission was made. On the contrary, the second paragraph of the written 
statement commences with a denial that the temple is a common place of 
worship, either for plaintiff or other Kammalas or for other Hindu castes. It 
does not appear that the trustees were nominated by or subject to the confirma- 
tion of the Government or any public officer. Unless, therefore, the endow- 
ment was one which would have fallen under the provisions of Regulation VII 
Of 1817, it will not fall under the provisions of Act XX of 1863. See Fakurudin 
Sahib v. Ackeni Sahib (I. L. R., 2 Mad , 197) and Jan Ali v. Bam Nath Mv/ndal 
(I. L. R., 8 Cal., 32). We do not think this case can be disposed of without 
recording evidence. We must, therefore, set aside the decree of the District 
Judge and remand the suit for rehearing. The costs will follow the result. 

MOTES. 

£ Actual assumption of control by the Board of Revenue is not necessary r —(1905*' 
Mad., 166 ; (1896) 18 All., 227.] 


* [17 Mad. 96] 

APPELLATE CIVIL. 

The 29th August, 1893, 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Davies. 

Ramasami (Plaintiff) Appellant 

versus 

Sami and others (Defendants) Respondents.* 

Transfer of Property Act — Act IV of 1882 , ss, 92, 93 — Decree for redemption — 
Mortgagor's failure to pay amount due within period fixed — Subsequent 
suit, no order under section 93 having been made — Res judicata. 

A decree under section 92 of the Transfer of Property Aot becomes a final decree on the 
expiry of the time limited thereby, although no order is passed under section 98: accord- 
ingly, no subsequent suit for redemption can be maintained. 

Second Appeal against the decree of C. Venkobachariar, Subordinate Judge 
of Tanjore, in Appeal Suit No. 365 of 1892, affirming the deefcee of T. M. Adi- 
naraytoa Chettiar, District Munsif of Mannargudi, in Original Suit No. 66 
of 1891» 

,* » 


• Second Appeal No. 941 of 1898. 
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Suit for redemption of a mortgage executed in 1886 by the plaintiff’s 
vendor to. the predecessor in title of the defendants under which it appeared 
that possession had passed to the mortgagee. [»*] The plaintiff had previously 
brought Original Suit No. 241 of 1886 on the file of the District Munsif of 
Mannargudi for the redemption of the same mortgage, and on 30th September 
1887 a decree was passed which directed that 11 on the plaintiff paying to the 
defendants Nos. 2 to 7 or depositing in Court within three months from 
this date Rs. 67, he will be entitled to take possession of the plaint items 
.Nos. 1 to 6, and in default, he will be debarred from redeeming them there- 
after.” This decree was affirmed on appeal and in 1889 the plaintiff applied 
in execution for an order that possession be delivered to him on payment of 
the amount specified. He obtained the order sought and gained possession 
. of the land, but the High Court reversed the order and dismissed his applica- 
tion on the ground that it was too late. 

The prayer of the present plaint was for a decree “ directing the 
defendants to receive from plaintiff the mortgage debt and to return to him all 
the documents relating to the mortgage, and holding that the mortgage has 
been redeemed and for such other relief as the nature of the suit may admit.” 
The third issue framed in the suit was as follows : — “ Whether the plaintiff’s 
. right of redemption has been extinguished by the decree in the former 
Suit No. 241 of 1886?” The plaintiff’s contention was that the equity of 
redemption was kept alive by reason of the fact that no order had been made 
under Transfer of Property Act, s. 93. 

The District Munsif decided this issue in .favour of the defendant point- 
ing out that the mortgage in question was not in his view a usufructuary 
mortgage and also expressing the opinion that the Transfer of Property Act 
was ^applicable to the suit, and he accordingly dismissed the suit. 

The Subordinate Judge on appeal affirmed this decree concurring in the 
opinion that the Transfer of Property Act was * inapplicable, and observing 
11 the deed of mortgage is not on record and it is not easy to say what the 
real nature of the mortgage is, but as it is merged in the decree, the latter is the 
proper guide for determining the question.” 

Narasimha Chariar for Appellant. 

Krishnasami Ayyar for Respondent. 

Judgment. — We consider that the decree in Suit No. 241 of 1886 on the 
Mannargudi Munsif’s file was a final decree inasmuch as it decreed according 
to the last clause of section 92 of the Transfer of Property Act, that in case 
of default in payment [98] within the stipulated time, the plaintiff was to be 
debarred of his right of redemption. Orders passed under section 93 are, in 
our opinion, merely supplementary to the decree under section 92, showing 
whether the terms of the decree have or have not been fulfilled. It is clear 
that in this case when the three months* time allowed in the decree had 
elapsed without payment being made, no extension of time for payment 
having been granted, the decree became a final decree without any further orders 
being required. That decree then being a final one after confirmation in 
appeal, the present suit being based on precisely the same cause of action as 
that suit is, of course, barred as res judicata . 

The second appeal fails an<J is dismissed with costs. 


• MOTES. 

[See the notes to 15 Mad., 366, in the Law Roports Reprints ; also 29 Mad.. 800 ; 19 
Mad., 40 ; 25 Mad., 244 ; 27 Mad., 40 ; 24 All., 44.] 
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* 

» 1 17 Mad. 98 ] 

APPELLATE CIVIL. 

The 8th Aitgust , 1893. 

Present : 

Sir Arthur J. H. Collins, Kt„ Chief Justice and 
Mr. Justice Shephard. • 

Kunhayen Haji (Plaintiff) Appellant 

versus 

Mayan (Defendant No. 2) Respondent.* 

Transfer of Property Act — Act IV of 1882 , ss. 108 ; subs, (e), Ilf — 

Agricultural lease — Lease of a coffee garden— Destruction of plants 
by fire — Voidability of lease . 

The plaintiff was the assignee of the right and title of the lessor and the defendant was 
the lessee of a coffee garden, under an instrument which was held to constitute a lease of 
the coffee plants only. In a suit to recover the annual payment reserved under the lease, 
it appeared that the coffee plants had been destroyed by fire and the garden had been 
consequently abandoned by the defendant before the period to which the claim related : 

Held , that the plaintiff was not entitled to recover. 

Per cur : We are clearly of opinion that a lease of a coffee garden is not an agricultural 
lease within the meaning of Transfer of Property Act, s. 117 

SECOND Appeal against the decree of E. K. Krishnan, Subordinate Judge of 
North Malabar, in Appeal Suit No. 823 of 1891, reversing the decree ot J. A. 
DeRozario, District Munsif of Vytri, in Original Suit No. 41 of 1891. 

The plaintiff sued as the assignee of the title and interest of [99] 
defendant No. 1 by whom as it was alleged a portion of coffee estate held 
on kulikanapattam had been leased to defendant No. 2 in consideration of an 
annual payment which had fallen into arrears. The defendant No. 2 alleged 
that he had been admitted as a partner in the first defendant's share in the 
estate and that he was liable only lor a proportionate part of the jenmabogam 
assessed thereon. This, he averred, he had paid up to 1883, when a conflagra- 
tion occurred destroying all the coffee bushes on the estate, which had rfince 
been overgrown with thick jungle. The District Munsif held that the defen- 
dant No. 2 was nevertheless liable to the plaintiff and accordingly passed a 
decree as prayed. This decree was reversed on appeal by the Subordinate 
Judge and the plaintiff preferred this second appeal. 

Sankaran Nayar and Ryru Nambiar for Appellant. 

Sankara Menon and Govindan Nambiar lor Respondent. 

Judgment. — We are clearly of opinion that a lease ot a coffee garden h 
not an agricultural lease within the meaning of section 117 of the Transfer of 
Property Act. It is argued that section 108 does not apply, because the money 
sought to be recovered is not rent and the property was not destroyed. Looking 
at the plaint and the karar B, we think the relation of lessor and lessee was 
asserted and in fact existed. It is rent which the plaintiff seeks to recover. 
It is not disputed that the whole of the plants situated in the part included in 
the karar was absolutely destroyed, and the second defendant in consequence 
abandoned the garden. If, as a matter of fact, the land only had been the 


• Second Appeal No. 1624 of 1892, 
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subject of the demise it might be doubtful whether section 108„ Transfer of 
Property, Act, applied. But that is not the case. As far as we can gather 
from karar B the lease was of the coffee plants only. We think, therefore, 
the Subordinate Judge is right and accordingly dismiss the appeal with costs. 

NOTES. 

[In ( 1901 ) 24 Mad., 121 a b&Ul lease was held agricultural ; see per Sir V. Bhashyam 
Ayyangar J.: see also? (1901) 25 Mad., 627.] 


[100] APPELLATE CIVIL. 

The 21 sd August , 1893 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Venkata Reddi (Petitioner) Appellant 

versus 

W. Taylor (Counter-Petitioner) Respondent.* 

Letters Patent of the High Court, s. 15— Appeal — District Municipalities Act 

9 (Madras) — Act IV of 1684 , ss. 53, 59, 60 — Profession tax — Trader — 
Provincial Small Cause Courts Act — Act IX of 1387, ss. 25, 27. 

A petition for revision preferred under Provincial Small Cause Courts Act, s. 25, was 
heard and dismissed by one of the Judges of the High Court acting under the rules of Court 
framed under s. 13 of the Charter Act. The petitioner preferred an appeal under Letters 
Patent, s. 15 : 

Held, that the appeal was not barred under Provincial 8mall Cause Courts Act, s. 27 
and was maintainable. * 

One who makes it his business to sell the produce of his own land for profit is a trader 
within the meaning of Madras Act IV of 1884, provided the sales are conducted in a shop or 
place of business. 

Held by PARKAR, J., that one who has paid profession tax as a Shcristadar in one 
municipality is not on that account exempted from paying a further tax in respect of a trade 
carried on by him in another municipality under Act IV of 1884, Madras. 

APPEAL under Letters Patent, s. 15, against the judgment of Mr. Justice 
PARKER on Civil Revision Petition No. 27 of 1892. 

• That was a petition under Provincial Small Cause Courts Act IX of 1887, 
s. 25, praying the High Court to revise the proceedings of K. Somayajulu 
Pantulu, District Munsif of Sompeta, in Small Cause Suit No. 133 of 1891. 

The plaintiff was the Taluk Sheristadar, and as such had paid profession 
tax under Act IV of 1884 (Madras) to the Municipality of Chittoor. Subse- 
quently he was assessed to paty a further tax as a trader in Parlakimedi. He 
paid the amount demanded under protest and brought the present suit 
against the Chairman of the Municipal Council of Parlakimedi to recover 
the amount so paid. The suit w as dismissed by the District M unsif and 

• Letters Patent Appeal No. 8 of 1893" 
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the plaintiff preferred the petition above referred to. The [101] petition was 
dismissed by Mr. Justice PARKER, who delivered judgment as follows : — 

Parker, J. — The petitioner is a Taluk Sheristadar at Chicacole and has 
paid one rupee profession tax in that municipality. He has now been assessed 
as a grain merchant at Parlakimedi and sues to recover from the Chairman 
of that municipal council the amount which has been levied from him. 

It is first urged that petitioner does not carry on trade in grain since the 
paddy which he sold was grown on his own lands. I am unable to accede to 
this contention. The petitioner contends that he cannot be said to trade in' 
grain unless he bought the grain before he sold it. If this be so, no owner 
of a tea or coffee estate could be said to trade. The term ‘ trade' is not 
defined in the Act, but the meaning of the term as given in Wharton's Law # 
Lexicon includes the exchange of goods tor other goods or for money. I am ‘ 
of opinion that the petitioner does trade in grain. 

The next contention is that as petitioner has paid profession tax at 
Chicacole, he cannot be taxed at Parlakimedi for the same year under section 
60, Madras Act IV of 1884. In support of this contention I am referred to 
decisions in Tuticorin Municipality v. South Indian Railway (I.L.R., 13 Mad., 
78) and Municipal Council of Tclhchvrry v. hank of Madras (I.L.R., 15 Mad., . 
153). In the first of these cases it was held that a railway company having 
paid profession tax at Negapatam was not liable to be assessed for the same 
half year at Tuticorin. In the second case it was held that the Bank of 
Madras having paid profession tax at Negapatam was not liable for the same 
tax at Tellicherry. But in both these cases it was the same business that was 
carried on, though in two different places. In the present case the petitioner 
carries on one business at Chicacole and another at Parlakimedi. Ho does 
not carry on grain trade at Chicacole or his work as Sheristadar at Parlakimedi. 
He cannot, therefore, be taxed in either municipality under section 59 upon 
his aggregate income from both sources, nor can he be assessed under section 
53 upon more than one source of income in each municipality. Section 60 
exempts a person from paying in a second municipality the tax which has been 
assessed under section 53 in another municipality. But petitioner has not 
been assessed, nor could he be assessed as a [102] trader in grain at Chicacole 
under section 53, and therefore he is not exempted by section 60 from paying 
at Parlakimedi. 

The petition is dismissed with costs. 

The petitioner preferred the present appeal under Letters Patent, s. 15. 

Mr. Anderson and Sriranga Ghariar for Appellant. 

The Advocate-General (Hon. Mr. Spring Branson) for Respondent. 

Judgment. —The preliminary objection is taken that the petitioner’s remedy 
is exhausted by the order passed by Mr. Justice Parker under section 25 of the 
Small Cause Courts Act, from which it is contended no appeal is allowable 
by reason of section 27, which declares the decrees or orders of the Small 
Cause Court to be final, subject to the provisions of that Act. We observe 
that the revision contemplated in section 25 is by the 1 High Court*. Mr. 
Justice Parker exercised such revisional jurisdiction under the rules of this 
Court framed under section 13 of the Charter A^t. The judgment is, therefore, 
subject to the appeal provided by section 15 of the Letters Patent. 

The preliminary objection must consequently be disalfowed. 

Passing on to the merits, we see no reason to differ from the learned 
Judge in holding that any person who makes it his business to sell for profit 
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is a “ trader ” within the meaning of the Municipal Act IV of 1884. We do 
not think the fact of what he sells being the produce of his own land makes 
him the less a trader, provided the sales are conducted in a shop or place of 
business as in-this case. The other point is not pressed. The appeal fails and 
is dismissed with costs. 


• NOTES. 

As regards the point of appeal from a singlo Judge’s decision, sec also (1898) 22 Mad. 
68 : 8 M.L.J. 231 : as regards whether a Forest officer may be regarded as a 4 trader * in 
selling forest produce, within the District Municipalities Act 1884, see (1902) 25 Mad., 747.] 


[103] APPELLATE CRIMINAL. 

The 25th October , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Queen-Empress 

versus 

Fakira.* 


PenatCode — Act XL V of I860, s . 224 — Escape from custody of village officers — 

Regulation XI of 1816 , s. 5. 

On a charge under Penal Code, s. 226, it appeared that the accused had been apprehend- 
ed on a hue and cry being raised as ho was running away after committing robbery, and 
that he was handed over to the village magistrate and was by him placed in the charge of 
taliyaries for detention till the next morning when be was to be taken to the police station, 
and that he escaped from the custody of the taliyaries : 

Held^ distinguishing Queen v. Bojjigan (I. L/R., 5 Mad., 22), that the accused waB 
rightly convicted of the offence charged. 

CASE referred for the orders of the High Court under Criminal Procedure Code, 
S. 438, by the District Magistrate of Bellary. 

• The case was stated as follows : — 

“ One Korcha Fakira alias Donga Hanuma took to his heels on 8th Novem- 
ber last after robbing two Marwari merchants on the tank bund of Hanisi, a 
village in Kudlighi taluk. He was pursued, arrested and brought to the village 
dhavadi by a washerman, who made him over to the village magistrate. 
Korcha Fakira was illegally tied to a post of the chavadi and two taliyaries 
and two madigas were placed to watch him with a view to make him over to 
the police. Before sunrise, while it was still dark, the accused Fakira, on the 
pretence that he wanted to go out for purposes of nature, was loosened and at 
once ran away. He was thereupon charged before the Stationary Sub-Magis- 
trate, Kudlighi, under section 224, Indian Penal Code. The Sub- Magistrate 
convicted the accused and sentenced him to undergo imprisonment for four 
months. • 


Criminal Revision Case No. 487 of 1893, 
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“ The, custody of the taliyaries and madigas in this case does not constitute 
lawful custody, inasmuch as the offence of dacoity was not committed in their 
presence. Queen v. Bojjigan (I. L. B., 5 Mad M 22). 

[ 104 ] Under these circumstances the conviction appears to be bad in law, 
and I respectfully recommend that it may be reversed ." 

Counsel were not instructed. 

Best, J. — It appears that the accused had ( been apprehended on a hue and 
cry being raised as he was running away after committing a robbery. He was 
handed over to the village magistrate and was by the latter placed in charge of 
the taliyaries for detention till next morning, when he was to be taken to the 
police station. Early in the morning, he asked to be allowed to go and ease 
himself, and availing himself of this opportunity, made his escape. He has 
been convicted under section 224 of the Penal Code and sentenced to four 
months’ rigorous imprisonment. The District Magistrate has referred the case 
under section 438 of the Code of Criminal Procedure with a view to the con- 
viction being set aside as illegal on the authority of Queen v. Bojjigan (I. L. R., 
5 Mad., 22j. 

In that case the accused had escaped from the custody of a taliyari and a 
toti by whom he had been arrested on suspicion. The custody was held to 
be not lawful, because the taliyari and toti, not being police officers, could 
not legally make the arrest for an offence not committed in their presence. 

The present case is distinguishable, in that the prisoner on being arrested 
on the hue and cry- was handed over to the village magistrate and was in 
custody of the taliyaries under his orders with a view to being handed over to 
the police. See Queen-Empress v. Potadu (I. L R., 11 Mad., 480). 

I do not think the conviction is illegal * 

Muttusami Ayyar, J. — I am of the same opinion. By section V, 
Regulation XI of 1816, heads of villages are authorized and directed to appre- 
hend all persons charged with committing crimes and to forward them to the 
police officer of the district. The arrest being legal and the detention at night 
being necessary to his being forwarded to the police officer, the principle laid 
down in Queen v. Bojjigan (I. L. R., 5 Mad., 22 ) is not applicable. There 
it was the village taliyari and toti who arrested the accused, and the arrest 
and therefore the subsequent custody were unlawful. , 
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[108] APPELLATE CIVIL 

' The 5th October, 1893. 

Present : 

Sib Abthub . J. H. Collins, Kt., Chief Justice, and 
Mb. Justice Shephard. 


Srinivasa Ayyangar (Counter-Petitioner) Appellant 

versus 

Queen-Empress." 1 


Letters Patent, s. 15 — Appeal to two Judges — Sanction to prosecute granted by 

one Judge. 

, 8 ^ Where one Judge exercising the revisional jurisdiction of the High Court* in reversal of 
an order of a First-Class Magistrate, had granted sanction under Criminal Procedure Code, 
s. 195, for a prosecution under PenalCode, s. 182, an appeal was preferred from his judgment 
Under Letters Patent, s. 15 : 

Held> that no appeal lay, that section of the Letters Patent being inapplicable in cases 
of criminal jurisdiction. 

Appeal under Letters Patent, s. 15, from the judgment of Mr. Justice Best in 
Criminal Bevision Case No. 152 of 1893. 

In that case his Lordship, in exercise of the revisional jurisdiction of 
the High Court, reversed an order of the First-Class Sub-divisional Magis- 
trate of Mannargudi and granted sanction under Criminal Procedure Code, 
s. 195, for the prosecution of the counter- petitioner for an offence under section 
182, Penal Code. The counter-petitioner preferred the present appeal under 
Letters Patent, s. 15. 

Parthasaradhi Ayyangar for Appellant. 

Judgment. — The clause of the Letters Patent to which the petitioner 
refers has nothing to do with criminal jurisdiction. It does not, therefore, 
justify tke appeal. The case of Navivahoo v. Narotamdas Carnlas (I. L. B. f 7 
Bom,, 5) has been cited. This point, however, is only mentioned incidentally 
and does not seem to have been considered. We are unable to agree with the 
decision. Section 195 of the Criminal Procedure Code is also inapplicable. 

The petition is therefore dismissed. 


* Letters Patent Appeal No. 25 of 1893. 
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[JOB] APPELLATE CIVIL. 


The 30th August, 1893. 

PBESENT : 

Mb. Justice Muttusami Ayyab and Mb. Justice Best. 

• 

i 

Gangaraju and others (Defendants Nos. 1, 4, 5 and 6) Appellants. 

versus 

Kondireddiswami and others (Plaintiffs Nos. 1 and 2, 

and Defendant No. 2), Respondents.* 

Civil Procedure Code— Act XIV of 1882 , s. 13— Res judicata— .Ren* Recovery 
Act ( Madras ) — Act VIII of 1885 — Decision of a Revenue Court — Second 
* Suit in Civil Court — Question of title . 

In a suit for land it appeared that the defendant had obtained, under the Kent Recovery 
Act, a judgment that the present plaintiff should accept from him a patta for tho land in ques- 
tion and deliver to him a corresponding muchalka, and subsequently an order for ejectment, ‘ 
which was executed. The present plaintiff did not appear when the above orders wore made. 
The defendant relied on these proceedings as constituting a bar to the present suit : 

Held, following Ramnv. Tirtasami (I. R., 7 Mad., 61), that the decision of the 

Revenue Court was no bar to the suit. 

SECOND Appeal against the decree of M. B. Sundara Rau, Subordinate Judge 
of Ellore, in Appeal Suit No. 197 of 1892, confirming the decree of V. Kilshna- 
murtlii Pantulu, District Munsif of Tanuku, in Original Suit No. 95 of 1891. 

Suit to recover land with mesne profits. It appeared that on the 6th 
May 1890 the first defendant, who was the father of the other defendants, 
brought a Summary Suit against the present plaintiff under Rent Recovery Act 
(Madras), 1865, to enforce the exchange of patta and muchalka for the land in 
question. The present plaintiff did not appear before the Head Assistant 
Collector who passed an ex parte judgment against him. The decision of the 
Revenue Court was not complied with, and the present first defendant obtained 
and executed a warrant of ejectment. The present plaintiff moved the 
Revenue Court to set aside his decision, but this application was rejected t on 
the ground that the summons had been duly served before the case was dis- 

K sed of. The plaintiff thereupon brought the present suit, alleging that -he 
07] was the owner of the property in question and that the summary deci- 
sion of the Revenue Court had been obtained in fraud of his rights. 

The District Munsif passed a decree as prayed overruling the contention 
of the defendant that the decision of the Revenue Court was a bar to th‘e 
suit. He referred to Rama v. Tirtasami (I. L. R., 7 Mad., 61), Chunder 
Coomar Mundal v. Numee Khanum (11 B. L. R., 434), Debi Prasad v. Jafar 
Ali (T. L. R., 3 All., 40), Boistub Churn Sein v. Trainee Ram Seim (16 W. R. 
32), Manappa Mudali v. McCarthy , (I. L. R., 3 Mad., 192), Venkatachalapati 
v. Krishna , (I. L. R., 13 Mad., 291). € 

On appeal the Subordinate Judge affirmed this decrefc. The defendants 
preferred this second appeal. 

* Second Appeal No. 63 of 1893. ~ — ™“~ 
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Srirangachariar for Appellants. 

Venkatarama Sarma for Respondents. 

Judgment. — Assuming that the suit was maintainable, there can be no 
doubt that the decision is correct on the facts found. 

It is contended, however, that the suit is not sustainable by reason of the 
decree in Summary Suit No. 72 of 1890 on the file of the Head Assistant 
Collector and of the order fof ejectment under section 10 of Act VIII of 1865 
(Madras). * 

The first plaintiff did not appear to defend that suit and a subsequent 
application of his to have the ex parte decree set aside was dismissed. Hence 
the present suit on title. 

As was held in Rama v. Tirtasami (I. L. R., 7 Mad., 61) the decision of a 
question of title by a Revenue Court is merely incidental, and no bar to a 
fresh suit on title in a Civil Court. Our attention has been called to the 
decision in Ragava v. Bajagopal (I. L. R., 9 Mad., 39). The learned Judges 
who decided that case held that the decision and order of a Revenue Court 
under section 10 of Act VIII of 1865 would bar a subsequent suit on title in 
the Civil Courts. But it does not appear that the decision in Rama v. 
Tirtasami (I. L. R , 7 Mad., 61) was brought to their notice. We are of 
opinion that the principle laid down in Rama v. Tirtasami (I. L. R., 7 Mad., 
61) is correct. 

We, therefore, dismiss this appeal with costs. 

NOTEB. 

See also (1898) 21 Mad., 482 ; (1897) 20 Mad., 392.] 


[108] APPELLATE CIVIL. 

' f The 4th September , 1893, 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Vaidyanatha Ayyar and others (Plaintiffs) Appellants 

versus 

Chinnasami Naik (Defendant) Respondent." 

Contract Act — Act IX of 1872 , ss, 45 % 268 — Suit by surviving member of 
a firm alone — Succession Certificate Act — Act VII of 1889 , s, 4 — Suit 
by surviving partner and heir of deceased partner. 

In a suit on a promissory note made by the defendant in favour of two Hindus carrying 
on business in partnership, it appeared that one of the partners was dead, and no sucees- 

* Referred Case No. 42 of 1892. 
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sion certificate or letters of administration had been obtained. The plaintiffs were the 
surviving partners and the undivided sons of the deceased partner ; 

Held that a surviving partner can sue alone for the recovery of a partnership debt ; 

Held, further, that such a suit may be maintained by a surviving partner jointly 
with the heir of the deceased partner, in which oase a certificate of heirship will be necessary, 
unless it appears on the face of the document sued on, that the debt is a coparcenary debt. 
CAse referred for the orders of the High Court by P. Srinivasa Rau, Second Judge 
of the Presidency Small Cause Court, under Civil Procedure Code, s. 617. 

The case was stated as follows : — 

“ This is a suit for the recovery of Rs. 91-14-6 on a promissory note 
alleged to have been executed by the defendant to a mercantile firm, of which 
the first plaintiff and one T. Viswanatha Ayyan were the partners. 

“ The said T. Viswanatha Ayyan having died, the suit is brought by his 
representatives and the first plaintiff. 

“ It is admitted that the said representatives have not obtained letters of 
administration or a certificate of succession. The defendant has allowed the 
suit to go ex parte. Nevertheless, as under section 4 of the Succession Certi- 
ficate Act VII of 1889, no decree can be passed in plaintiff’s favour unless he 
produces letters of administration ora certificate of succession, in cases where 
such production [109] is required by law, I feel myself bound to consider 
whether this is a case in which the production of the letters or certificate is 
necessary. 

11 The plaintiff’s vakil, Mr. K. Krishnamachariar, contends that such pro- 
duction is not necessary on two grounds : — firstly , the deceased person and the 
first and other plaintiffs being members of an undivided Hindu family, the 
plaintiffs, upon the death of the deceased member, became possessed of the 
estate by right of survivorship, and not by succession, so that the Succftsion 
Certificate Act does not apply to this case; and secondly , the first plaintiff and 
the deceased person were carrying on business as partners, so that, on the death 
of the latter, the former, as the surviving partner, can alone maintain the suit, 
without joining the deceased’s representatives as parties to the suit, and without 
obtaining letters of administration or certificate in favour of such representa- 
tives. I entertain serious doubts as to the validity of these two grounds. As 
to the first ground, I was under the impression that the matter was con- 
cluded by the authority of the ruling of the Madras High Court in Menkata - 
ramanna v. Venkayya (I. L. R., 14 Mad., 377) ; but I am told that there are other 
decisions of our High Court to the contrary. These decisions are not reported ; 
* and it seems pretty clear that the aforesaid decision in Venkataramanna> v. 
Venkayya (I, L. R. 14 Mad. 377) remains still unsuperseded. Nevertheless, 
I consider that it w&uld be highly presumptuous on my part to take upbn 
myself to decide. the point one way or the other, when the existence of conflict- 
ing decisions of our High Court , is brought to my notice. And, as to the 
second ground advanced by the plaintiff’s Vakil, the decision of the Allahabad 
High Court in Gobind Prasad v. Chandar Sekhar (I. L. R., 9 AH., 486) is quite 
opposed to that of the Calcutta High Court in Bam Naratn Nursing Doss v. 
Ram Chundar Jankee Loll (I. L. R., 18 Cal., 86), and I find no ruling of our own 
High Court on the subject in the published reports. Under these circumstances, 
I consider it very desirable to obtain a decisive ruling of the High Court upon 
the points in question, especially as such points arise in numerous suits in 
this Court. I, therefore, respectfully submit the following questions for the 
opinion of the High Court : — * 

“ (1) Whether the Succession Certificate Aot VII of 1889 applies to 
a Hindu, who alleges that the claim to recover the money sued for 
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in the suit has devolved upon him by right of survivorship .[110] land 
not of succession) upon the death of an undivided member of his family. 

“ (2) Whether upon the death of one of the partners of a trading firm, the 
surviving partners can sue for the partnership debt, without joining in the suit 
the representatives of the deceased, and without obtaining letters of administra- 
tion or a certificate in favour of the representatives:-— firstly, in cases where 
they sue as members of the old firm, engaged in winding up the Partnership 
business; and secondly , in cases where they take a new partner and bring the 
'suits in their own names and in the name of the new member. 

“ In regard to the first question, I think the Succession Certificate Act 
applies to the case of survivorship as well as to the case of succession. The 
. Act makes no distinction between those cases in section 4. It is truo that in 
section 1 the Act is called the Succession Certificate Act, and the preamble 
sets forth that one of the objects of the Act is to facilitate collection of debts on 
succession; but I do not think that the word ‘succession’ is used there in the 
sense in which it is technically used in the English translations of 
the Hindu laws, as distinguished from a right of survivorship. As the Act is 
applicable to all classes of Her Majesty’s subjects in British India, the Legis- 
lature seems to have chosen the word ‘ succession ’ as applicable to all the 
classes, without reference to the peculiar character of the estate which one 
takes upon the death of another. 

“ Further, the language used in section 4 of the Succession Certificate Act 
is too comprehensive to include oases of survivorship as well as those of 
succession. For the right of survivorship arises only upon the death of some 
one, and that right is inseparably coupled with the idea of property in which 
the deceased had an interest ; so that when a person brings a suit on the ground 
of his right of survivorship, claiming the money lent by or in the sole name 
of the person who is since dead, he is practically claiming to be entitled to 
the effects of the deceased person within the meaning of the said section. It 
cannot be otherwise ; he cannot say that he is claiming his own money ; for 
this would not be true. 

“ In the foregoing views, I am confirmed by the decision of the Calcutta 
High Court in Mussamut Josoda Koonwur v. Goarie Byjonath Sohae Sing 
(6 W. Bf, 139), passed in 1866 (only a few years after [111] the passing of the 
old Act XXVII of 1860, the wording in which is the same as that in section 4 
of the Act now in force). There the Court observed : — ‘ We attach but little 
weight to the argument that, if the estate were joint, Gouri Byjonath took 
any debts outstanding in the sole name of Joy Kurran (th^ deceased), like the 
rest of the joint estate by survivorship, and therefore a certificate was unneces- 
sary and could not be granted. We are of opinion that whether the nephew 
takes his uncle’s share by mere survivorship or by inheritance, if he takes on 
the ground of their being joint in estate, he succeeds to and becomes entitled 
to the effects of the deceased within the meaning of Act XXVII of 1860. 

“ That this is the correct interpretation of the law is also evident from the 
main object of the law, namely, the protection of the debtor' against liability 
to pay debts twice over. For, if a certificate is needed for* the protection of a 
debtor, in the case in which thfc persori who demands payment happens to be 
one who has succeeded to the deceased’ creditor’s estate, it is equally needed 
where the claimant* is one who has acquired a right of survivorship ; the result 
In both the cases being the same ; in both the cases the plaintiffs seek to 
recover money lent by the deceased ; and in both the cases the defendants run 
the risk of paying the debts twice over, if not properly protected by the law. 
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" The ease, however, would have been different if one of the objects of the 
Succession Certificate Act were to establish the exclusive right of any person 
to recover the moneys lent by a deceased person ; but such does not seem to 
be the case. For, although some inquiry is made for ascertaining whether the 
applicant for a certificate is entitled to have it or not, yet no question of title 
is judicially determined as the result of such inquiry. In administering the 
provisions of Act XXVII of 1860 (the Act whhh was in force prior to Act 
VII of 1889), it was observed by the High Court of Madras that u it has not 
been the practice of the Courts to enter on the determination of intricate , 
questions of law or fact ” — Surfoji v. Kamakshiamba (t. L. R., 7 Mad., 452). 
Similarly the High Court of Allahabad are of opinion that “ it is clear that 
the issue of joint certificates (to two or more persons) would ordinarily defeat, 
instead of subserving both the objects of the Act ” ; the duty of the Judge is to 
determine (112} which of the applicants has the better right — Madan Mohan 
v. Bamdial (I. L. R., 5 All., 195). Then according to the Calcutta High 
Court the person who has the largest interest in the estate is entitled to a 
certificate — Azeem IOian v. Mussamut Ameerun (12 W. R., 38). For, says 
the Bame Court in another case, “ the Court has by the law a discretion as to 
whom it shall entrust with this important duty, out of the several heirs who 
have a right to it” — Abdool Ali v. Abidunnissa Khatoon (W. R., 1864 Misc., 
41). The reason for granting the certificate to any one of the heirs and not 
necessarily to all who have a right to recover the debt is to be found in 
another judgment of the same High Court where it is observed that “the 
objects of the Act are to enable debtors to get sufficient acquittances when 
they pay money due to the estate of a deceased ; and to preserve that estate 
from loss by giving some one the right to collect the debts, lest they should be 
lost, e.g by the operation of the Law of Limitation or otherwise. This latter 
object is also contemplated by the provision that security is to be taken from 
the person who obtains the certificate. In effect the holder of the certificate 
is a trustee, liable to account for moneys received by him, to the legal heir or 
representative of the deceased,” — in the matter of the petition of Nobodip 
Chunder Biswas (I. L. R., 8 Cal., 868). The spirit of ali these rulings is embo- 
died in clause (3), section 7 of the Succession Certificate Act VII of 1889, 
which is now in force, and which provides that “ if the Court cannot decide 
the right to the certificate, without determining questions of law or fact, which 
seem to be too intricate and difficult for deterra inafcion in a summary proceed- 
ing, it may, nevertheless, grant a certificate to the applicant if he appears to be 
#the person having primd facie the best title thereto.” 

“ Under these circumstances, it seems to me that in granting a certificate 
under the Act in question, it is quite unnecessary to consider whether the 
applicant is one upon whom the estate has devolved by right of survivorship, 
or is one who has succeeded to the estate. All that the Court has to do is to 
invest one person as a trustee, as it were, for all who may be interested in the 
matter, with the power of collecting debts and giving complete discharges to 
the debtors. 

“ Looked at in this light, the question whether the plaintiff in [113] any 
suit claims the money by right bf survivorship or of succession becomes quite 
irrelevent, and the liability of the debtor to pay the debts only to. the person 
who holds the certificate and not to others becomes quite apparent. 

" Furthermore, it is worthy of notioe that the objects aimed at by the 
Legislature in enacting the Succession Certificate Act appear to be two, viz., the 
facilitation of the collection of debts, and the protection of debtors against all 
future liability. These two are coupled by a copulative conjunction and not 
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separated by a disjunctive one in the Act, so that, unless effect, is given to 
both those objects, the provisions of the Act are not satisfied. If we hold 
that a person who relies upon his right of survivorship is not bound to 
obtain a certificate, we are only dealing with one of the two objects of the 
Act, viz., the object which is in favour of the creditor ; but the other object, 
which has reference to the protection of the debtor would remain unsatisfied, 
unless we insist that the plaintiff shall obtain a certificate and afford good 
protection to the defendant thereby. This is what the Madras High Court 
held in Venkata/ramanna v. Venkayya (I. L. R., 14 Mad., 377) : their Lordships 
observe that * though *Act VII of 1889 applies only to cases of succession, it 
states in the preamble that it is intended to afford protection to parties paying 
debts to the representatives of deceased persons. It would naturally impair 
.the protection intended to be afforded by the statute to throw in every case 
on the debtor the obligation of making an inquiry at the time of payment, 
whether the person claiming to recover the debt claims by right of survivor- 
ship or of inheritance. Our answer, therefore, is that defendant is entitled to 
insist upon the production of a certificate under Act VII of 1889, unless it 
appears on the face of the bond that the debt was due to the joint family 
consisting of the father and son.’ 

M The unreasonableness of throwing upon the debtor the duty of making 
inquiries as to the particular nature of the estate taken by the representative 
of the person with whom he dealt would be quite evident when we consider 
the most complicated nature of the Hindu law of inheritance. The descent or 
devolution of property differs materially not. only with reference to the status 
of the members of the family, as divided or undivided, and as sons [114] of the 
b body or sons adopted, but also with reference to the mode in which the 
acquisition of the property was made, e.g., whether it was acquired by the 
forefathers, or by any individual member himself ; or whether it was inherited 
from a person related to all the members in an equal degree, or related to one 
of them only in particular. It would be impossible for a stranger like the 
debtor to ascertain all such intricate matters ; and even supposing that he 
found it possible to make the inquiries, and believed conscientiously that such 
and such member of the family was entitled to collect the debt from him ; or going 
a step further, even supposing that a Court of Justice, in a suit brought by one 
of the numbers of the family, determines that he is entitled to recover ^the 
debt n this would not in any way tend to exonerate the debtor from liability to 
pay the debt once more, if another member of the family, who was not a party 
to the first suit, and upon whom therefore the judgment was not binding, sues 
the debtor for the same debt, and proves that he, and not the plaintiff in the 
former suit, was the rightful party to recover the debt. * 

11 This hardship would be much greater when the debtors happen to be 
corporations or companies, in which the really interested parties are not the 
managers, but others who may be far away from thd scene of the transactions 
slid utterly unacquainted with persons dealing with their firms — as fairly 
illustrated in the case of Muttammal v. The Bank of Madras (I. L. R., 7 Mad,, 
116). There a Hindu widow sued the Bank for the return of certain Govern- 
ment promissory notes deposited by her deceased husband, and the Bank 
declined to return the deposit^ to the widow, unless # she obtained letters of. 
administration. The High Court was of opinion that there was no reasonable 
doubt as to the plaintiff being a party entitled to recover the deposit ; and yet 
allowed the Bank's objections to prevail with the following observations : — 
“ The circumstances are that the money in question, and no doubt very much 
larger sums are in the charge of the Bank, on behalf of shareholders and 
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depositors, in whose interest the Directors and Secretary act. It is their duty 
to see that any moneys they pay out are paid to the parties legally and rightly 
entitled thereto, and to obtain proper receipts and discharges therefor. The 
Directors do not individually owe suoh moneys but are mere trustees. They 
have [lid] large claims to pay constantly to representatives of deceased share- 
holders and depositors. If any such payments are made to persons not 
properly qualified to give discharges, the interests of the shareholders and 
possibly of the depositors may suffer.” • 

“ Thus, it seems to me that it is clear that the protection which is intended, 
to be given to debtors by the Succession Certificate Afet would be lost, if, for 
any reason whatsoever, they be compelled to pay debts to persons who have 
not obtained certificate or letters of administration ; and thus one of the 
objects of the Act is defeated. 

“ Nor, is the other object of the Act, viz., the facilitation of the recovery 
of debts, gained if the creditor, under any circumstances, fails to obtain a 
certificate of letters of administration in respect of outstandings due to a 
deceased person. For he will be under the necessity of proving his title to 
recover the money in every suit which he might institute against the several 
debtors of the deceased person ; and chances are that judgments will be in 
his favour in some cases and not in others, for the quantity and quality of 
the testimony may not be the same in all the cases. 

“ The only thing that facilitates the collection of the deceased person’s 
debts on one hand and gives protection to the debtors on the other is the 
certificate or letters of administration ; and if this is dispensed with, both the 
creditor and debtor would suffer, and the highly beneficial objects of the 
Succession Certificate Act frustrated. 

44 It is contended that section 4 of the Probate and Administration Act v 
of 1881 is against granting of letters of administration to a person who has 
the right of survivorship. But I do not think that this section has any such 
effect. It provides for the vesting of the property in the person who possesses 
the right of survivorship in preference to the one who holds letters of adminis- 
tration ; and I have shown above that the granting of letters or certificate 
does not alter the line of succession or affect the existing rights in any way. 
It simply enables its holder to collect debts as a trustee for the benefit of him- 
self and others who may have a right to participate therein, giving proper 
acquittances to the debtors at the same time. This is evident from section 23 
of the said Act, which (second clause) provides that “ when several Such 
persons (i.c., representatives) apply for administration, it shall be in the 
discretion of the Court to grant it to any one or more of them.” This shows 
that the grantee of the letters of die] administration is not necessarily 
the only person entitled to the effects of the deceased ; or in words it 
shows that he is simply a trustee for self and others in the same way as 
the holder of a certificate is. Hence I am of opinion that section 4 of the 
Probate and Administration Act is no bar to the granting of a certificate to 
any one of the representatives without reference to the character of the estate 
he takes. 

44 As to the second question : — In this Court we have always acted upon 
the principle of the English law, that in trading partnerships 4 although the 
right of the deceased partner devolves on his # executors, the remedy survives 
to his co-partner, who alone must enforce the remedy by action, and who will 
be liable on recovery to account to the executors or administrators for the share 
of the deceased.’ Williams on Executors, 8th Edition, page 850, referred to 
in McCMean v. Kennard (L. E., 9 Ch, App., 346). This is in consonance with 
the Indian Contract Act, which provides (section 253, clause 7) that by death 
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of one of the partners, the partnership is dissolved as between all other 
members by the operation of law, and that (section 263) after such dissolution, 
the rights of the partners continue in all things necessary for winding up the 
business of partnership ; so that it is quite competent for the surviving mem- 
bers to sue in their own names for the recovery of the partnership debt, and it 
seems to me that section 45 of the Contract Act, which provides that when 
a promise is made to two persons jointly, the right to claim performance 
rests with them jointly, and after the death of one of them, with his 
representatives and the survivor, does not apply to partnership transac- 
tions, which are governed by special rules as already indicated. These views 
are supported by the ruling of the Allahabad High Court in Gobind Prasad v. 
Chandar Sekhar (I. L. B., 9 All., 486), where all the authorities upon the 
a subject have been reviewed ; and the inconvenience of insisting upon the re- 
presentatives of the deceased partner being joined with the surviving partner 
in bringing the suit has been fully pointed out. But this judgment of the 
Allahabad High Court has been dissented from by the High Court of Calcutta 
in Bam Narain Nursing Doss v. Ram Chunder Jankee Loll (I.L. R, 18 Cal., 86), 
in which it is held that the representatives of the deceased are necessary parties 
in a suit brought by [117] the surviving partners for the recovery of a partner- 
ship debt ; and that such representatives should obtain certificate of succession. 

* I find no reported decision of the Madras High Court on this point. 

“ Further, it seems to me very doubtful whether, even according to the 
decision of the Allahabad High Court, the surviving partners of a firm can 
alone sue for the partnership debt in cases where they take new partners and 
constitute in fact a new firm altogether. THe new firm has no claim against 
persons who owed moneys to the old firm, and the representatives of the 
Steceaged partners of the old firm can have no right to compel the new firm to 
account for moneys due to them by the old firm. It would in such cases be, I 
think, necessary to protect the interests of the representatives of the deceased 
partners by making them parties to the suit. 

“ The fact of the partnership firm in this case being composed of the 
members of a Hindu undivided family does not, I think, make much difference. 
These members possess a double character, their firm being carried on as the 
creature of relationship and of contract as well. Their rights and obligations 
are different in each of these two conditions ; and they cannot take advantage 
of the privileges common to one of the said two capacities when dealing uitder 
the oapacity.” 

Sadagopnchariar and Krishnasami Ayyangar for Plaintiffs. 

• The defendant was not represented. 

Opinion. — There can be no doubt that a surviving partner can sue alone 
for the recovery of a partnership debt, and, in that case, no certificate will be 
necessary. On this point we agree with the Bombay High Court in Motilal 
Bechardoss v. Ghellabhai Hariram (I. L. R, 17 Bom., 6). 

We are also of opinion that the suit is maintainable if brought by the 
surviving partner conjointly with the heir of the deceased partner. In the 
latter case a certificate of heirship will be necessary, unless it appears, on the 
face of the document sued on, that the debt is a coparcenary debt — compare 
V enkataramanna v. Venkayya (I. L. R, 14 Mad., 377). 

The above is, we think, a sufficient answer to the questions referred to us 

NOTES 

[See also (1909) 9 dL.J. 831 : 13 C.W.N. 609’; (1896) 17 All,, 678 ; (1906) P.R., 10.J 
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QUEEN-EMPRESS V . 

[118] APPELLATE OBIMINAL. 


The 27th October and 1st November , 2 80S, 
Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice* and 
Mr. Justice ShepiArd. 


Queen-Empress 

versus 

Marian Chetti and another.* 


Indian Ports Act — Act X of 1889 , ss. 6, 8 — order purporting to be made under* v 
the Act by Conservator of port — Public body authorized by Legislature to make 

rules , powers of. ** 

The Conservator of the Port of Negapatam, purporting to act under the Indian Ports. 
Act, 8 . 8 , made and published an order that when a certain flag was flying at the signal 
station, all boats returning from the sea should cast anchor and not come inside the river. 

The Local Government had made a rule with reference to sec. 6 (k) of the above Act requir- * 
ing boat owners to “ carry out at all times all orders issued by the Conservator in connec- 
tion with the plying of their boats and which are not inconsistent with the regulations 
issued by Government.” A charge was brought against two persons, being the owners and^ 
tindals of licensed cargo boats for neglecting to obey the aforesaid order, and tl*y were 
convicted under Indian Ports Act, s. 8 (2), by the Conservator in his capacity as Special 
First-class Magistrate : 

Held , that the order was ultra vires and the conviction was accordingly illegal. 

Per cur. — A public body, whether the Executive Government or a Corporation, being 
entrusted by the Legislature with the duty of making rules, cannot relieve itself of the 
responsibility and depute other agencies to discharge the duty. 

Case referred for the orders of the High Court by H. M. Wintefbotham, 
Acting District Magistrate of Tanjore, under Criminal Procedure Code, s.- 438. 

Together with this case was taken up for disposal a petition preferred* by 
the accused persons under Criminal Procedure Code, ss. 435 and 439, praying 
for the intervention of the High Court in revision. 

The case was referred as follows : — 

“ The two accused are owners and tindals of two licensed cargo boats plyigg 
at the Negapatam port. They have been convicted und«r section 8 (2^ of the 
Indian Ports Act, 1889, of wilfully and without lawful excuse neglecting to 
obey a lawful direction of the Conservator, and have been fined Rs. 30 and 
[119] Rs. 40, respectively. The facts proved against them are that they brought 
their boats from the sea into the river while* a certain flag marked W was 
flying at the port signal sation. On April 23rd, 1891, the Port Officer appears 
to have published a notice in Tamil, of which a copy is with the record of the 


* Criminal Revision Cases Nos. 273 and 318 of 1893. 
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case. I also enclose a translation. This notice directs that when a flag 
marked W is hoisted at the signal station, all boats returning from the sea 
should cast anchor and not come inside the river. The notice purports to lay 
down a standing rule applicable to all boats at all times. The object of the 
rule (apart from the question of its legality) is not clear, but however laudablo 
its object may be, it appears obviously improper to apply one and the same 
restriction to all boats, whether loaded or unloaded, and irrespective of the 
depth of water they* draw. 

11 As to the legality of the rule, the judgment states that it was framed and 
published under section 8 of the Indian Ports Act. There is nothing in this 
section which confers on the Conservator* the power to frame rules, and if the 
Conservator had the power, it would not be necessary specially to invest the 
'Local Government therewith as is done in section 6. 

“ Rule 16 of the boat rules sanctioned by Government empowers the register- 
ing officer 4 to prevent any registered boat from leaving the shore when in 
his judgment danger would be incurred by so doing.’ Rule 17 forbids any 
registered boat to ply 4 in rough weather ’ if loaded with passengers or cargo 
greater in number or quantity than that 4 authorized for the occasion ’ by the 
registering officer, but it is, I think, beyond the Port Officer’s authority to lay 
‘down a general rule that no boat shall enter the river whon a certain flag is 
flying, and I think the punishment of the accused for disobeying the rules is 
illegal. 

44 On general principles it appears objectionable that the special magistrate 
should try persons for an offence committed in contempt of his own authority, 
but in respect of offences punishable under the Indian Ports Act, there appears 
^TEPberfio legal prohibition similar to that in section 487, Criminal Procedure 
Code. The interest of a magistrate in enforcing obedience to an order issued 
by him in another capacity is, I think, not a personal interest within the 
meaning of section 555, Criminal Procedure Code. 

[120] 4 4 The two accused ought not to have been tried jointly, but with 
reference to section 61 of the Indian Ports Act this is not a material irregu- 
larity. 

14 The special magistrate has not been empowered to try cases summarily 
(vide notification No. 387, Fort Saint George Gazette , December 16th, 1890, 
page* 1041, Part I). He should, therefore, have observed the directions of 
sections 243 and 364, Criminal Procedure Code.” 

Mr. W. Grant and Narayana Ayyangar for t.he Accused. 

The Acting Public Prosecutor ( Subramanya Ayyar) in support of the 
conviction. 

Judgment. — The act charged as an offence is the bringing a boat into the 
Negapatam river in disregard of a general order passed by the Port Conservator 
t*o the effect that boats should not be brought in while the flag W is flying. 
This act is said to be punishable under section 8 of the Ports Act. That 
section authorizes the Conservator to give directions for carrying into effect 
any rule passed under section 6 of the same Act, and goes on to make it penal 
to disobey any such lawful direction. It has therefore to he seen whether the 
Conservator was carrying into effect any valid rule passed under the Act. 
The rules to which #ve have been referred are those numbered V and VIII, 
being rules passed with reference to clauses (/) and ( k ) of section 6 respec- 
tively. In our opinion there is clearly no connection between the former of 
these rules and the direction which in this case has been disobeyed. 
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Rule VIII is a rule of wider scope, for it requires boat owners to *' carry 
out at all times all orders issued by the Conservator in connection with the 
plying of their boats and which are not inconsistent with the regulations issued 
by Government/’ 

In order to put an interpretation on the rule VIII, and to see whether it 
covers the present case, we think that the rule paust be read with the clause of 
the Act under which it is framed and the other clauses specifying the matter 
in respect of which rules may be made by the Government. It must be pre- 
sumed that the Government intended to pass a rule which they were authorized 
to pass by the terms of clause (A;) of the section, and a construction which has 
the effect of extending the operation Of the rule to matters not covered by clause 
(A?) ought, we think, if possible to be avoided. Now when it is seen that 
by clause (a) of the [121] section the Government is empowered to make 
rules for regulating the time at which vessels are to enter or leave any port, it 
seems tolerably clear that the rules to be framed under clause (A;) were not in- 
tended to regulate the entry or exit of vessels in the matter of time. This 
being so, we do not think that the rule VIII passed with reference to the latter 
clause can be taken to refer to such matters. Accordingly the direction of the 
Conservator not to bring boats into the river when a certain flag is flying 
cannot be a direction for carrying into effect the rule in question, and therefore 
no lawful direction was disobeyed. In referring to clause ( a ), we do not over- 
look the fact that boats may go out of the river without leaving the port. 
That may be so. We should still be disposed to think that the regulation 
intended by clause ( k ) was a regulation different* in kind from that intended 
by clause (a). 

There is however another reason why the conviction cannot be supflbrted. 
The charge is not based immediately on an alleged breach of rule VIII ; indeed 
no rule at all is mentioned in the charge. The conviction can only be support- 
ed on the ground that the direction of the Conservator which was disobeyed 
was a direction lawfully given in pursuance of an authority lawfully conferred 
on him by rule VIII or some other rule. To support the conviction it has to 
be shown that the Government is by section 6 of the Act authorized to em- 
power other persons to make rules such as the one which has been disobeyed 
in the present case. In our opinion, the contention cannot rightly fee main- 
tained, and if rule VIII or any other rule purports to give the Conservator 
authority to make such rules, that rule is to that extent ultra vires and 
therefore void. In the case of power being by statute given to the Govern- 
ment or other public body to make rules having the force of law, the maxim 
delegatus non potest delegare must, we think, bo applied. When the Legislature 
entrusts to some public body, it may be the Executive Government or a Cor- 
poration, the duty of making rules, such public body cannot, in our judgment, 
relieve itself of the responsibility and depute other agencies to discharge the 
duty. The authority *to make rules must remain in the hands to which it w%s 
entrusted. It is absurd to suppose that the Legislature intended this important 
authority to be exercised by any person whom the Government might choose 
to select. The rule laid down by the Conservator [122] may be a perfectly 
reasonable one, and it may be one which the Local Government may make 
under section 6. On this we offer no opinion* At present it is enough to say 
there is no such rule having the force of law, and therefore the conviction as 
for breach of it must fall to the ground. • 

For these reasons we think the conviction should be set aside and the fine, 
if paid, refunded. We would add that in these cases where the charge in effect 
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relates to an alleged breach of a rule passed under an Act, care ought to be 
taken to specify the particular rule said to have been infringed. 


[ 17 Mad. 122 ] 

APPELLATE CIVIL. 

The 13th September and 31st October, 1803 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Ramayya and another (Defendants Nos. 1 and 2) Appellants 

versus 

V enkataratnam (Plaintiff) Respondent.'" 

Hindu law — Liability of son for father's debts -Civil Procedure Code — Act 

XIV of 1882 , ss. 43 , 244 — Suit for money — Non-joinder of plaintiff's un- 
*'**dir}jded brother — Suit against sons of a deceased judgment-debtor — Decree 
for money against father to be discharged by instalments — Previous 
execution proceedings — Limitation Act — Act XV of 1877 , sch. II, 

arts. 120 , 122. 

A personal decree on a mortgage was passed against a Hindu (the mortgagor), and his 
two sons on 19th October 1877. The decree provided for payment of the secured debt in 
various instalments by May 1895. The mortgagor died in 1883 having discharged part of 
the debt. The decree-holder having attached certain family property in execution, the 
mortgagor^ two younger sons, who had not been born at the date of the above docree, 
objected that their shares were not liable to attachment. This objection prevailed, the Court 
expressing the opinion that the matter in controversy should be determined in a regular suit. 
The mother defendants in the suit of 1877 had both died in the interval, one of them leaving 
infant sons. 

The decree-holder (in whose sole name the mortgage stood) now sued the sons of the 
mortgagor and their infant nephews in 1891 and obtained a dacreo for the payment out of 
the family property of all the unpaid instalments. A plea of non-joinder was raised (inter 
alia), on the ground that the plaintiff had an undivided brother : 

* Held, (1) that since the plaint (as amended) showed that the plaintiff sued as [128] 
managing member of his undivided family, tho omission to join his brother was a merely 
formal error and was not fatal to the suit : 

(2) that the plaintiff was not precluded from maintaining this suit against the sons 
of the mortgagor by Civil Procedure Cgde, s. 43 or s. 244 ; 

(3) that tho period of limitation applicable to tho ‘suit, was six years, and that time 
began to run for the piu^oses of limitation from the date when each instalment would have 
become due from tin* deceased judgment-debtor ; 

* Appeal No. 91 of 1892. * ^ 

91 



t.L.R. 17 Mad. 124 


'RA'iiAltfA &0. J). 


(4) that th6 plaintiff was entitled to a decree for payment out of ihe family property 
of all such instalments as would have so become due at the date of the suit, and for a declara- 
tion only as to the subsequent instalments. 

Appeal against the decree of G. T. Mackenzie, District Judge of Kistna, in 
Original Suit No. 7 of 1891. 

In Original Suit No. 5 of 1877, the plaintiff brought a suit on a mortgage of 
1873 against Chidambarayyar and bis two sons And obtained a money decree of 
which the amount was made payable by instalments. Part only of the judg- 
ment-debt was discharged and Chidambarayyar died in 1883, two more son^ 
having been born to him since the date of the decree. In 1888 the decree- 
holder applied for execution against his four sons and attached part of their 
family property. The two younger sons objected to the attachment so far as 
it affected their shares : their objection prevailed in the District Court and the 
attachment was accordingly raised. On an appeal by the decree-holder the 
High Court upheld the order of the District Judge in the view that the matter 
in controversy was one that should be determined in a regular suit and not in 
execution proceedings. In the meantime the other defendants in the previous 
suits had died, one of them leaving two minor sons. 

The decree-holder now sued the two younger sons who had objected to 
the attachment, and also the infant sons of their brother, for a decree “declaring, 
that the defendants are bound to pay at once on the liability of the entire 
family property including the defendants’ property already caused to be attach- 
ed by the plaintiff, the amount with interest of the past instalments due up to 
date and the amounts of the future instalments according to their respective 
instalments, etc.” 

4 The defendants raised various pleas which are stated in the follo wing 
judgment, including a plea that the suit was bad for non-joinder of an undwiffBa 
brother of the plaintiff. This was the subject of the fifth issue which the 
District Judge decided in favour of the plaintiff on the ground that the mortgage 
sued on in 1877 was executed in favour of the plaintiff only. The third issue 
[124] raised the question when the younger sons of Chidambarayyar were 
born, and the District Judge found that they had not been born at the date of 
the decree in the previous suit. There was no plea or evidence that the secured 
debt had been incurred for immoral purposes, although it was averred that it 
had not been contacted for the benefit of the family. As to the question 
whether the suit was maintainable, the District Judge in paragraph 14 of his 
judgment (which is expressly referred to by their Lordships) said : — “I have 
no hesitation in deciding that the suit will lie. This was a debt incurred for 
family purposes by the father of the first and second defendants, the grandfather 
of the third and fourth defendants. The defendants have by survivorship taken 
the family property. I can see no reason why this is not a good suit. The 
Bombay cases cited — Merwanji Nowroji v. Ashabai (I. L. R., 8 Bom., l) and 
Bhavanishankar Shcoakrani v. Pursadri Katidas (I. L. R., 6 Bom., 292) — refer to 
decrees which could be executed, but this previous decree cannot be executed 
against these defendants.” * 

The District Judge passed a decroe against all the defendants for payment 
out of the family property of all the instalments down to May 1895. The two 
defendants, who had objected to the attachment as above stated, preferred 
this appeal. # 

Pattabhirama Ayyar and Venkatarama Sarma for Appellants. 

The Advocate-General (Hon. Mr . Spring Branson) far Respondent. 
Judgment. - Appellants’ father, Maddi Chidambarayyar, was judgment- 
debtor and respondent Venkataratnam was execution-creditor in Original Suit 
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No. 6 of 1877 on the file of the District Court of Kistna. Resides the minor 
appellants, who are twins, Ghidambarayyar had two other sons, named 
Veerayya and Rama Murti, and subsequent to the decree in the above suit, the 
former died in coparcenary without issue and the latter died leaving him 
surviving two minor sons, the third and fourth defendants in the present suit. 
Prior to 1873', Chidambarayyar had dealings with Venkataratnam for several 
years, and on the 19th March of that year the former executed in favour of the 
latter the mortgage Exhibit A^s security for the sum of Rs. 8,000 then found 
due by the one to tlie other. It was upon this mortgage, Original Suit No. 5 
of 1877 was brought against Chidambarayyar and his two elder sons Veerayya 
and Rama Murti, but only a money decree [125] was obtained against them. 
The decree directed them to pay respondent Rs. 9,677-2-5 with interest at 6 
per cent, per annum from date of suit to date of decree, Rs. 6,000 odd in three 
‘specified instalments in 1877 and 1878 and the balance Rs.4,250 by yearly instal- 
ments of Rs. 250 commencing with the 1st May, 1879. The decree was pass- 
ed on the 19th October 1877 and Chidambarayyar died on the 28th December, 
1883, after having paid part of the debt. On the 19th April, 1888, respondent 
applied for execution against Chidambarayyar’s four sons, viz., Veerayya and 
Rama Murti, who were parties to the decree, and against appellants who, as 
alleged by respondent, are twins born subsequent to the suit, and in pursuance 
• of this application he attached some of the property belonging to Chidam- 
barayyar's family. On appellants objecting to the attachment so far as it 
affected their ^hares, the District Court raised it on the ground that the young- 
er sons were not parties to the decree under execution and that a fresh de- 
cree should be obtained against them before the property which passed to them 
by survivorship could be proceeded against in execution. The District Court 
£ 3 Aftde its order on the 18th September, 1889, and on appeal preferred from 
that tfrder under section 244, Civil Procedure Code, the High Court confirmed 
it on the 21st October 1890. Hence this suit. 

In his plaint, respondent prayed for a decree declaring that defendants 
are bound to pay at once on the liability of the entire family property includ- 
ing their interest and already caused to be attached Rs. 1,792, the amount of 
six past instalments from 1st May, 1885 to 1st May, 1890 and Rs. 1,250, the 
amount of five future instalments when they become due with the condition of 
paying interest in default of payment on the due date as per terms of the 
decree i*i Original Suit No. 5 of 1877. The plaint prayed also for an injunc- 
tion,. for costs of the suit and for such other, reliefs as the Court may deem it 
proper to grant. 

. Respondent's case was that, as sons taking ancestral property by survivor- 
ship on the death of their father, appellants were liable for the debt sued 
iof. The sons resisted the claim on the following grounds, viz., (1) that the 
suit is bad for non-joinder of respondent’s brother, (2) that at the date of the 
former suit, appellants were alive and the suit is therefore barred by section 43, 
Civil Procedure Code, (3) that the claim is time-barred, and (4) that the debt 
ia question is not binding upon them. The District [126] Judge gave judg- 
ment for respondent with costs and directed that defendants Nos. 1, 2, 3 and 
4 do pay plaintiff Rs. 1,792 (the six past instalments and interest thereon), to- 
gether with interest at 6 per cent, per annum from date of plaint to date of pay- 
ment from the property of the family in the hands of the defendants and ordered 
further that the defendants do p*fy the five future instalments on the respective 
datos on which they fell due with interest at 6 per cent, from those dates from the 
property in their hands. Against this decree, first and second defendants have 
appealed and they reiterate the grounds of defence in support of their appeal 
and also urge that the suit is either not maintainable at all or at least in its 
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present form. On the merits, there can be no doubt, that appellants are liable 
to pay their father’s debt. Respondent deposed that the debt in dispute was 
contracted on account of the trade which Chidambarayyar carried on and of the 
cultivation of his lands. Appellants offered no evidence to show that the debt 
was either illegal or immoral, nor did they allege either that no ancestral 
property came to them by survivorship or that such property as so came was 
not sufficient to satisfy respondent’s claim. The contest in appeal has reference 
in the main to several preliminary objections ur|ed againsj the claim and the 
first of them is the non-joinder of respondent’s undivided brother as a co-plain- 
tiff. This formed the subject of the fifth issue, and the Judge determined itf 
in respondent’s favour observing that no evidence need be brought on that 
issue. It appears that appellants and respondent’s undivided brother asked that 
the latter should be included in the suit, but chat their application was refused 
on the ground that he was not a necessary party. The procedure followed by* 
the Judge cannot be reconciled with the policy of section 32, Civil Procedure 
Code, as explained in Vydianadayyan v. Sitaramayyan (I. L. R., 5 Mad., 52), 
and with the principle that, when the debt sued for is due to a joint Hindu 
family, the debtor is entitled to insist that all the joint creditors, from whom 
he can claim a discharge, ought to be parties to the suit in order that the decree 
which may be passed therein may effectually discharge him as against all. 
It appears, however, that respondent amended the plaint by describing himself 
as managing co parcener and representative of the joint family. The omission, 
therefore, to make respondent’s brother a party [127] to the suj£ is by reason 
of the amendment a mere formal error by which appellants cannot be 
prejudiced. As regards the second preliminary objection that this suit doeH 
not lie, the Judge very properly disallowed it for the reasons mentioned in 
paragraph 14 of his judgment. The right which respondent seeks toenforo 
that of the creditor to recover the debt of a deceased Hindu father from his 
sons to the extent they take ancestral property by survivorship, and the 
ground* of action is that by Hindu law it is the pious obligation of the latter to 
discharge, so far as ancestral property permits, the debt which the former died 
without paying. The present suit is not a suit to enforce the original mortgage 
because it, has merged in the monoy decree in Original Suit No. 5 of 1877. Nor 
is it a suit to enforce the decree in that suit which can only operate inter 
partes . It is a suit to enforce an obligation imposed by Hindu law on the son 
to pay upon his father’s death his debt in certain contingencies, an obligation 
which was not adjudicated upon in the previous suit and which can only be 
enforced by a fresh suit. In Arunachala v. The Z amindar of Sivagiri (I. L. R., 
7 Mad., 328), and Natasayyan v. Ponnusami (I. L. R., 16 Mad., 99), this Court 
allowed such obligation to be enforced by a new suit. In Hanumantha v. 
Hanumayya (I. L. R., 5 Mad., 232) the Full Bench observed that, ‘to 
enforce the liability of ancestral property in the hands of sons to satisfy their 
father’s debt, the holder of a money decree must have recourse to a separate suit. 

The third preliminary objection is that the question whether ancestral 
property is liable or not for the father’s debt in the present suit is one which 
relates to execution of the decree in Original Suit No. 5 of 1877, and that the 
order whereby this attachment was raised was an order made under section 
244, Civil Procedure Code, and that no fresh suit can be brought. This conten- 
tion is however at variance with the order of this Court passed in an appeal 
preferred under section 244 on the 21st October? 1890. It must also be observed 
that this order is in accordance with the principle laid down by the Full Bench 
in Hanumantha v. TIanumayya{ I. L. R., 5 Mad., 232). it may also bo noted 
here tb it, under section 234, Civil Procedure Code, an execution -creditor can 
only proceed against the property of a deceased debtor in the hands of his 
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representatives and not against the property of the representative. It is loosely 
said at times that joint ancestral property [128] in the hands of a son is under 
the Mitakshara law assets for the payment of the father’s debt, but it is not so 
per se t but assets only when the debt is either admitted to be binding or when in 
case of a bona fide dispute, it is finally adjudicated in afresh suit to be neither 
illegal nor immoral. 

Another preliminary objection is that the order passed by the Judge on 
the 18th September, T1889 and confirmed by the High Court on the 21st October, 
1890 was an order made under section 280 of the Civil Procedure Code and that 
a declaratory suit is the only one which can be maintained under section 283 
for the purpose of rendering that order inoperative. That was clearly not an 
order made under section 280. It purported to be made under section 244, and 
there was an appeal to the High Court and the final adjudication there was to 
the effect that the matter then in controversy was one which ought to be dealt 
with not in execution, but in a regular suit. 

The fifth preliminary objection is that appellants were in existence before 
the date of Suit No. 5 of 1877, and that the present suit against them is con- 
sequently barred by section 43 of the Civil Procedure Code. We are not pre- 
pared to attach weight to this objection for two reasons, viz., (l) because the 
pause of action in the present suit is not the same as in the previous suit and 
(2) because we concur in the Judge’s finding that appellants were born sub- 
sequent to the former suit. We adopt the leasons mentioned in paragraph 8 of 
the lower Count’s judgment. 

Two more objections are argued in support of this appeal It is urged 
that the plaint asked only for a declaratory decree and that the Judge passed a 
decree for payment not only of instalments which had accrued due prior to suit 
bul^alao those which had not then become due. So far as it relates to future 
instalments, the decree should have been merely declaratory, and it was 
not competent to the Judge to direct payment of a debt in respect of which the 
cause of action had not arisen at the date of suit. The clause in the plaint 
which prays for a decree declaring that defendants are bound at once to pay 
Rs. 1,792, the amount of the past six instalments, is ambiguous, but it prays 
also for such relief as the Court may deem proper and a direction that the 
instalments which had become due be paid awards only such as are properly 
claimable on the facts of the case. However imperfect the wording of the 
clause may be, there is reason to think [129] that the intention was to claim 
consequential relief in respect of past instalments. The payment of the full 
institution fee, the words ‘ are bound at once to pay ’ and the prayer for such 
other relief as the Court may grant show that a reasonable construction has 
been placed on the plaint and that the decree is substantially correct in so far as 
it relates to past instalments. 

The last preliminary objection is that the suit is time-barred. The Judge 
holds that time began to run from the date on which each instalment fell 
due and that the period of limitation is twelve years under article 122, sched- 
ule II of the Act of Limitations. But it is clear that article 122* is not appli- 
cable, for this is not a suit upon a judgment, and under the Civil Procedure 
Code no second suit will lie upon a previous judgment, the remedy provided 
being its execution in the m anner ther ein prescribed. As w r as observed in 
• [ Art. 122 V— J " i_ "1 

~ . . . . ., Period of 

Description of su*t. limitation . 


Upon a judgment obtained in Twelve years 
British India, or a recognizance. 


Time from which period begins 
to run. 


The date of the judgments or re- 
cognizance.] 


95 



i;L.R. 17 Had. ISO ramayya &o. v . venkataratnam [1893] 


Natasayyan v. Ponnusami (I. L. R., 16 Mad., 99), it is article 120* that governs 
the suit and the statutory period is six and not twelve years as considered by 
the Judge. According to article 120, time begins to run from the date when 
the right to sue accrues, and applying this principle to the case before us, we 
agree with the Judge that time begins to run from the date on which each instal- 
ment becomes due. To this view, appellants' pleader objects first on the ground 
that the son's obligation to pay the father’^ debts arose immediately on 
the father's death, which in this case occurred on the 28th December 1883, 
whereas the present suit was not brought till the 3rd February 1891. But this 
objection is not sound inasmuch as the father’s obligation was only inchoate 
at the date of his death and the words ‘ right to sue' presuppose the existence 
of an obligation which is no longer inchoate, but is perfected and clothed 
with a right of action. It is not correct to say that the obligor's death perfects 
all his inchoate obligations which devolve on his heir and renders them enforce- 
able at once without reference to the contract or rule of law which originated 
them. Suppose that the father executed an instalment bond for Rs. 10,000 
payable in ten yearly instalments and died before the first instalment became 
due, leaving considerable separate property for his son to inherit, may the 
creditor demand the whole debt saying that the father's death perfected all 
his inchoate obligations as against the heir ? The general principle is [130] 
that the son succeeds to the father’s assets and liabilities as they are at the death 
of the latter and that the father’s death does not alter either the nature or extent 
of the rights or liabilities transmitted to the son. Why should the case then 
be otherwise where the obligation attaches to ancestral instead of separate pro- 
perty in the hands of the son ? The theory of the son's pious obligation rests 
on this basis, that the non-payment of a debt is a sin and that so long as it, 
remains unpaid it is a source of torment to the manes of the father«*vfltSi 
it is the son's duty to relieve him against. The object is to afford relief to the 
fathexfcby discharging his debt when it becomes due, and not to benefit the credi- 
tor by making the debt more onerous against the son than it was against the 
father. The answer to the question when an obligation ceases to be immature 
and becomes actionable must depend upon the contract or the rule of law 
which is its cause, and not upon any new contract to be made by the Court 
for the parties concerned. In the case of a pious obligation devolving on 
the son under Hindu law when ancestral property survives, the obligation 
devolves on the son in the condition in which it would be enforceable against 
the father if he had been still alive. It is no doubt correct to say that the 
father’s debt is binding on the son when ancestral property survives to him 
upon the father’s death, but it is not correct to hold that the debt becomes 
always payable at once on the father's death. In most cases the debt may be, 
and is, one due at the date of the father’s death, but cases may arise in which it 
may fall due some years after that event. It is, no doubt, stated in Natasayyan 
v. Ponnusami (I. L. R., 16 Mad., 99) that time runs from the date of the father's 
dea$h, but it should not be forgotten that in that case the debt was overdue when 
the father died. We are therefore of opinion that the suit is not time-barre8. 

The result is that the decree of the Judge will be modified by omitting the 
direction about the payment of future instalments and by substituting for it a 
7 [At Ti^ T^ 
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declaration that appellants are liable to pay future instalments as they fall due, 
and the decree is confirmed in other respects. The appeal having substantially 
failed, appellants will pay respondent’s costs. 

NOTES. 

[ A Judgment-debt may be enforceable against the son as such: —(1003) 27 Mad., 243 : 
14 M.L.J., 84 ; see aldb (1906) 28 All , 608 ; 2 C.W.N., 603 ; C.P.C. 1008. Ab regards the 
.necessity of the members of a joint Hindn family being parties, sec also (1011) 13 C.L.J. 
234 ; (1909) 19 M.L.J, 221 ; (1911) 21 M.L.J. 608. As regards the second right of suit against 
the son, see also (1898) 88 Had., 292.] 

[131] APPELLATE CIVIL— FULL BENCH. 

The 14th December, 1891 and 24th November and 7th December, 1893. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, 

Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 

Sivakaini Animal (Plaintiff) Appellant 

versus 

Gopala Savundram Ayyan and another ...(Defendants) Respondents. 5,1 

Transfer of Property Act -Act IV of 1882 , ss. 67 (a), 68 (a) — Mortgagee's right 
Ho sue for mortgage-money and for sales — Usufructuary mortgage — 
Covenant to repay mortgage-money . 

The first defendant executed a usufructuary mortgage of certain land in favour of plaintiff’s 
deceased husband. It contained a covenant to pay the mortgage-money in Chittrai Kalavadi 
of the year 1883. This covenant was followed by these words : “ If I fail to pay the mort- 

gage amount in the said Kalavadi, then you shall receive the said mortgage amount in the 
Chittrai Kalavadi of whatever year I may pay it, deliver the said lands to my possession having 
cleared off the arrears of Government revenue, and also give back the bond.” The plaintiff 
sued to redbver the money secured from the defendant personally and also by sale of the mort- 
gaged property : 

Held , by a Full Bench, that the bond contained a covenant to pay, and that, therefore, 
the suit was maintainable. 

Appeal against the decree of H. H. O’Farrell, Acting District Judge of 
Trichinopoly, in Original Suit No. 26 of 1889. 

The first defendant executed a mortgage of certain land in favour of plain- 
tiff's deceased husband. The instrument, after describing the property in 
question and giving details regarding the payments comprising the mortgage 
sum, proceeded as follows : “ As I have properly received this sum of three 
thousand rupees as per the above particulars, you shall yourself enjoy the said 
lands comprised under the mortgage, with possession in lieu of interest on the 
said sum and shall yourself pay the Sircar teerwah, the village Suvantiram (per- 
quisites), Oobyam (service fees), # etc. There are no arrears due to Government 
on the said lands up to the current fasli 87. I shall pay you the said mort- 
gage amount of Rs. 8,000 in Chittrai Kalavadi (cultivation season of Chittrai) 
of the [132] year 1883 and take back this deed of mortgage with possession 
and the cancelled bonds mentioned above. If I fail to pay the mortgage 

’ Appeal No. 25 of TS91. 
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amount in the said Kalavadi (cultivation season), then you shall receive the 
said mortgage amount in the Chittrai Kalavadi (eultivation season of Ghittrai) 
of whatever year 1 may pay it f deliver the said lands to my possession having 
cleared off the arrears of Government revenue and also give book this bond." 

Pattabhirama Ayyar for Appellant. 

Mr. H. G. Wedderbum for Respondents. * 

This appeal came on for hearing before their Lordships Mr. Justice PARKER 
and Mr. Justice SHEPHARD on Monday, the 14th day of December 1891. when- 
the Court made the following 

Order of Reference to Full Bench The District Judge has held 
that the mortgage executed by the first defendant in favour of the plaintiff's 
late husband is purely a usufructuary mortgage, and that, therefore, the suit 
which is brought to recover the money secured against the defendant personally 
and by sale of the property is not maintainable. 

If the mortgage instrument contains a covenant on the part of the defend- 
ant to pay the money, we think there can be no doubt that the action lies. 
The clause on which the plaintiff relies is as follows : — 

“ I shall pay you the said mortgage amount of Rs. 3,000 in Chittrai 
Kalavadi of the year 1883 and take back this deed of mortgage with possession 
and the cancelled bonds mentioned above." The mortgage instrument is dated 
10th May 1873. Clearly the clause quoted imports a covenant to pay the 
mortgage-money. But it is said that the clause which immediately follows 
shows that no covenant was intended. That clause runs thus — 

“ If I fail to pay the mortgage amount in the said Kalavadi, then you, 
shall receive the said mortgage amount in the Chittrai Kalavadi of wh«&0V§r 
year I may pay it, deliver the said lands to my possession having cleared off 
the arrears of Government revenue and also give back the bond." 

We are unable to see that the clause is in any way inconsistent with the 
preceding one. 

By the first clause, the mortgagor covenants to repay the money in the 
cultivation season of 1883 : by the second clause, it is stipulated that on the 
mortgagor’s default to pay the money in 1883, the mortgagee shall accept pay- 
ment of the same in any late [133] cultivation season. In other werds, this 
second clause, which, like the first, is for the immediate benefit of the 
mortgagee, limits the discretion of the mortgagor to repay the money and 
redeem the land. 

Naturally the mortgagee was anxious not to be called upon to give up his 
security except at a season when the land could not, in the nature of things, 
be bringing him in any profit. 

In our opinion the covenant to pay is not affected by the clause, but inas- 
much as in the case cited (AppealNo.4 of 1891,) the Chief Justice and W ILKINSON, 

J. , have taken a different view of the manner in which a similar document (the 
terms of which we are unable to distinguish) should be construed, we refer to 
a Full Bench the question, “ Whether plaintiff is entitled to sue for sale under 
the provisions of the Transfer of Property Act " ? 

In pursuance of the above reference, the ce^e came on for hearing on Friday, 
the 24th November 1893, before a Full Bench, consisting of the Honourable the 
Chief Justice, Justice Sir T. MUTTUSAMI Ayyar and Mr Justice SHEPHARD, 
when the Court expressed the following 

Opinion : — “ We are clearly of opinion that the mortgage contains a 
covenant to pay and that therefore&a suit for sale lies." 
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This appeal came on for hearing this day, when the Court delivered 
the following 

Judgment. — We must reverse the decree (see Full Bench decision) 
and remand the suit for disposal. Costs to be provided for in the revised decree. 


NOTES. 

This has been followed in (1894) 17 Mad., 469 ; (1896) 19 Mad., 411 ; (1902) 26 Mad., 
fe62 : (1903) 27 Mad., 62&. Contra (1897) 24 Cal., 677 ; (1905) 28 All., 157. Dr Rash Behari 
Ghosh in his Mortgages IV Edn., Vol. I p. 269 adds, “ It is difficult to see how a mere 
personal oovenant to pay, unless it is accompanied by an hypothecation of the property can 
give the usufructuary mortgagee a right of suit.’ 1 ] 

[ J 34 J APPELLATE CIVIL. 

The 24th, 25th, 29th and 30th August and 16th November , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Baja Goundan (Plaintiff) Appellant 

versus 

Baja Goundan and others (Defendants) Respondents." 

Sale of mittah for arrears of revenue — Purchase by Government — Subsequent 
$ftie by Government — Suit by owner of a share in the mittah for cancellation 
of seiond sale — Revenue Recovery Act — Madras Act II of 1864, ss. 38, 59 — 
Limitation— Admissibility of horoscope — Indian Evidence Act — 

Act I of 1872, ss. 1 7 and 18 

The plaintiff was the owner of a share in a mittah which was sold on 15th February 
1886 for arrears of revenue and bought by Government, who, on 16th June 1886. sold it to 
the first defendant, notifying the resale in the form prescribed under Madras Act II of 1864. 
The first defendant subsequently resold portions of the mittah to defendants 3 and 5 to 8. 
The plaint^! sued for cancellation of the second sale so far as his share was concerned, 
instituting a suit for this purpose on 31st March 1890 ; 

Held , (1) that the sale of 16th June 1886 was not a sale under section 38 of Act II of 
1864f although the notification of the sale was in the form prescribed by that Act, but a sale 
by Government of property that had become its own by reason of the purchase at the prior 
sale of 15th February ; 

(2) that even assuming the sale of 16th June 1886 to have been a sale under section 
38 of Act II of 1864, the suit was time-barred under section 59 of that Act, since it should have 
been brought within six months from the date of plaintiff's majority, viz., 29th November 
1888, as proved by his horoscope, which had been a public record from a period ante litem 
motam, was relied upon by the defendants in the present suit, and was put in as an 
‘admission ’ ui^pr the Indian Evidence Act, ss. 17 and 18. Ram Narain Kallia v. Monee 
Bibee (I. L. R., 9 Cal., 613) and Satis Chunder Mukhopadhya v. Mohendro Lai Pathuk 
(I. L. It., 17 Cal., 849) distinguished ; 

(3) that the limitation proscribed by section 59 of Madras Act II of 1864 is applic- 
able to sales which arc illegal by reason of contravening some express law, as well as to sales 
which are irregular. Gobind Lai Hoy v. Ramjanam Mister (1. L. R., 21 Cal., 70) relied on. 

* Appeal No. 24 of 1892. % 
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Appeal against the decree of P. Dorasawmy Aiyar, Subordinate Judge of 
Bellary and Salem, in Original Suit No. 6 of 1890. 

The facts of the case are stated sufficiently for the purposes of this report 
in the judgment of the High Court. The decree [13d] of the lower Court was 
for the defendants. The plaintiff preferred this appeal. 

Sadagopachariar for Appellant. 

The Acting Government Pleader ( Subramanya Ayyar) t fthashyam Ayyangar, 
and 1\ Subramanya Ayyar for Respondents. 

Best, J. — The appellant was plaintiff in the lower Court, his suit being 
(l) for cancellation, so far as his share of the Puthur mittah (in Salem district) 
is concerned, of a sale held on the 16th June 1886 by which the entire mittah 
was sold ; or (2) in case it is found that the sale is not liable to be set aside, 
for a declaration that defendants hold the plaintiff’s share as trustees and for 
a decree directing them to convey to plaintiff his share of the mittah and 
of the income thereof since the date on which defendants got possession of 
the same. 

The Subordinate Judge has found that plaintiff’s suit was not barred by 
limitation, and that if the suit had been for the purpose of setting aside the 
first sale held in February 1886, plaintiff would have been entitled to a decree, 
bub that the second sale (of June 1886) is not one that is open to question by 
the plaintiff, as it was a sale of property no longer belonging to plaintiff, but 
belonging to Government as purchaser at the sale of February 1886. 

As is seen from Exhibit I, the mittah in question was put up for sale, for 
arrears of revenue, on 15th February 1886, when there being no other bidders, 
it was purchased on behalf of Government for Rs. 1,000 and this fact was«p?^fE^ 
ed to the Board of Revenue on the following day (see Exhibit T) ; and orders 
were also issued at once to the treasury to credit this sum of Rs. 1,000 
towards the arrears of the said mittah (see Exhibit XXXIX, also Exhibits XL 
and III). The mittah was again sold, on 16th June 1886, on the Collector's 
recommendation contained in his letter to the Board of Revenue which is filed 
as Exhibit H (dated 11th March 1886), the resale being sanctioned by the 
Revenue Board’s Proceedings, dated 2nd April 1886 (see Exhibit I). 

The Collector’s letter His as follows : “ Since reporting the reqplt of the 

sales of the Puthur and Tammakurichi mittahs, I have the honour to inform 
the Board that 1 have received two offers, one for Rs. 35,000 for the two 
mittahs that have been sold. As only a certain number of the villages of each 
mittah (though nob separately registered) belongs to the minor proprietors for 
whose default they were sold, and as the owners of the other villages have 
regularly paid their share, I would strongly [136] recommend a resale to 
enable Kylasa Goundan who has offered the Rs. 35,000 or some other co- 
sharers to secure these old-standing mittahs and thus arrange among them- 
selves to clear off all encumbrances. This, Kylasa Goundan proposes to do. 
Government can in no case be loser.” 

It must here be noticed that Tammakurichi mittah was also sold on the 
15th February 1886 when Puthur was sold, and bought like Puthur on behalf 
of Government for Rs. 1,000, but plaintiff does nob appear to claim any interest 
in that mittah, his case being (vide paragrajJh 2 of the plaint) that there had 
been a partition between his branch of the family and thc^b of defendants 1 and 
3 to 8, though the registry continued joint. By I “the resale of the mittahs 
is sanctioned as recommended ” with the proviso that “ Kylasa Goundan’s 
offer should be fixed as the upset price. ’’ 
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The mitbahs were accordingly resold on the 16th June 1886, when first 
defendant became the purchaser : this is the sale that is now sought to be set 
aside, and which the Subordinate Judge has held to be not a sale under section 
38 of Act II of 1864, but a sale by Government of property that had already 
become its own by reason of the purchase at the prior sale of 15th February. 

The first question for consideration in this appeal is whether the Subor- 
dinate Judge is right in fchjis holding ? The answer to this question must, 
I think, be in thew affirmative. As pointed out by the Subordinate Judge, no 
order passed by the Collector cancelling the sale of February, with reference 
to the provisions of section 38 of Act II of 1864 as amended by Act III of 1884, 
has been produced. On the contrary, it is admitted that no such order was 
passed ; but the Collector’s letter H (above set out in full) is referred to as 
being equivalent to such an order. Neither in this letter however nor in the 
Revenue Board’s Order thereon (Exhibit 1) is there anything said about setting 
aside the previous sale, and the mere use of the word resale clearly implies 
nothing more than a second sale. It is clear also from Exhibits II and V 
that the resale was with reference to Standing Order No. Ill of the Board 
of Revenue which deals with lands bought in by Government. No doubt 
the notification of this resale was issued in the form prescribed under 
Act II of 1864 for sales on account of arrears of revenue ; but it is explained 
on behalf of the respondents, that no form had then been prescribed for sales 
under Standing Order No. 111. Be this as it may, the circumstance 
[1373 that in the notification A (clause 2) the current revenue payable by the 
purchaser is entered as nil , when compared with the corresponding entry in 
B, the notification of the sale of 15th February (in which the sum is stated to 
be Rs. 8,532-1-7) places beyond doubt the fact that the ‘ resale ’ was not on 
^punt of arrears of revenue, but of property that belonged to Government as 
purchasers at the previous sale. Such being the case, the order (Exhibit O) is 
of no weight. This suit which is for setting aside the sale of 16th June 1886 
for irregularities in such sale must therefore fail. 

But even if the suit did not fail on this ground, it must do so as time- 
barred in so far as cancellation of the sale is sought. The period of limitation 
for a suit of this kind is six months from the date of the sale, sec section 59 
of Act II of 1864 and Venkata v. Chengadu (I. L. R, 12 Mad., 168). The 
appellant’s contention that the limitation prescribed by the above section is 
inapplicable to sales which are open to the objection of illegality (as dis- 
tinguished from mere irregularities) by reason of their contravening some 
express law — such as Regulation X of 1831, as alleged in the present case, is 
opposed to the recent ruling (dated 8th July 1893) of the Privy Council in 
Gobind Lai Boy v. Bamjanam Misser (I. J j. R., 21 Cal., 70), where a similar 
contention in the case of a sale under Act XI of 1859 was disallowed on the 
ground that “ a sale is a sale made under the Act within the meaning of the 
Act, when it is a sale for arrears of Government revenue, held by the Collector 
or other officer authorized to hold sales under the Act, although it may be con- 
trary to the provisions of the Act either by reason of some irregularity in 
publishing or conducting the sale, or in consequence of some express provision 
for exemption having been directly contravened 

it was therefore incumbent on appellant to have brought his suit before 
the expiration of six months from the date of his attaining majority. If it 
were a fact, as alleged in the plaint, that plaintiff was a minor till October 1889, 
this suit, which wa^ brought on 31st March 1890, would be in time. But the 
Subordinate Judge has found— and no doubt rightly— that plaintiff was born 
on 29th November 1870 and consequently attained his majority on tyie 29th 
November 1888, which is sixteen months prior to the institution of this suit. 
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£1883 The fact of plaintiff’s birth having taken place in November 1870 
is proved from his horoscope (Exhibit XXV), which was produced by his 
mother before the Tahsildar in November 1880. It is initialled by the Tahsildar 
with the addition of the date, 10th Noveznber 1880, and in the deposition VII 
of Kaliyammal (appellant’s mother), dated 9th idem, she is found to have 
stated that there was a copy of the horoscope with Bama Krishnier and that 
she would “ send a person and get it this night." Bama Krishnier has been 
examined as defendants’ third witness and identifies Exhibit XXV as the copy 
which|fie then gave to Kaliyammal. It is now produced from the public 
records where it appears to have been kept ever since its production in * 
November 1880. Moreover, there is no room for doubt as to its identity with 
the horoscope produced before the Tahsildar, for in his report (X) to the 
Collector, which is dated 12th November 1880, he gives the plaintiff’s age as 9 
years 11 months and 11 days on the 18th idem, and in the Collector’s letter 
VIII (of 13th December 1880) to the Board of Bevenue the plaintiff is stated 
to be a minor ‘now aged 10 years.’ As at the time of the deposition VII and 
production of XXV there was no reason for misrepresenting the age of plaintiff, 
the evidence thus afforded may be safely relied on. It is also in accordance 
with the age of the plaintiff as stated in Exhibits V and LIU, the former of 
which is a deposition of Kaliyammal, dated 22nd March 1879, when she stated 
the plaintiff’s age to be eight years, and the latter a petition of the same ' 
Kaliyammal, dated 7th December 1879, in which her son’s age is given as 
nine years. This petition is proved by defendants’ eighth witness Bamalinga 
Aiyan, by whom it was presented on behalf of Kaliyammal under the vakalat 
(Exhibit L1I). These documents give support to the evidence of defendants* 
fourth witness Bamasawmi Aiyan, who was manager under plaintiff’s father 
from Akshaya (1866-67) till his death in Iswara (1877-78). He states 
plaintiff was born in the year Pramoduta (1870-71). It has been contend^ 
on behalf of appellant that the horoscope is inadmissible in evidence and in 
support of this contention we have been referred to the rulings of the Calcutta 
High Court in Bamnarain Kallia v. Monee Bibee (I. L. B., 9 Cal., 613) and 
Satis C hander Mukhopadkya v. Mohendro Lai Pathuk (I. L. B., 17 Cal., 849). 
Those cases are not on all fours with the present one. In both the Calcutta cases 
[ 139 ] the horoscopes were produced then for the first time and by the parties 
relying on them; whereas in the present case defendants are relying on a 
horoscope produced by plaintiff’s mother and which has been a publie record 
from a period ante litem motam. It is not put in here as evidence admissible 
under section 32 of the Evidence Act, but more as an ‘admission,’ to which 
sections 17 and 18 of that Act are applicable. The date of plaintiff’s birth-is 
found to be 29th November 1870 and this finding is well supported by the 
evidence. The suit so far as it seeks for cancellation of the sale is consequently 
time-barred under section 59 of Act II of 1864. 

It is therefore unnecessary to consider the alleged illegalities or irregulari- 
ties in the conduct of the sale. 

c 

But it is further contended on behalf of appellant that, even if plaintiff is 
not entitled to a decree setting aside the sale, the first defendant should be 
held to have purchased as a trustee on plaintiff's behalf and a decree should 
be passed awarding to plaintiff his share of the zamindari. First defendant 
was in no sense a trustee for the plaintiff, and there is no reason whatever for 
holding that the sale was brought about by fraud ori the part of the defendants. 

As is men from the Collector’s letter (Exhibit H), the arrears of revenue on 
account t of which the mittah was sold were entirely due on the villages which 
constituted the share of plaintiff’s branch, and the shares of defendants 3 to 
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8 were sold only because they were also liable in consequence of their not 
being separately registered. It was because the revenue due on the other 
shares had been 'regularly paid’ that the Collector recommended the resale 
14 to enable Kylasa Goundan or some other co-sharer to secure these long- 
standing mittahs and to arrange among themselves to clear off all encum- 
brances. 1 ’ There is therefore no ground for presuming fraud from the circum- 
stance of first defendant having, subsequently to his purchase on 16th June 
1886, resold portions to defendants 3 and 5 to 8 respectively under Exhibits G 
and F. 

1 would dismiss this appeal with costs (two sets). 

Muttusami Ayyar, J. — I concur. 


[140] APPELLATE CIVIL. 

The 10th and 23rd October , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Abdul Rahiman Saheb (Plaintiff) Appellant 

versus . 

Anna Pillai (Defendant) Respondent.* 

Rent Recovery Act , — C Madras ) — Act VIII of 1865 , ss . 9, 10— Suit to enforce 
acceptance of pattah- -BonA, fide denial by defendant of plaintiffs title — 
Jurisdiction of Revenue Court. 

The plaintiff obtained a permanent loiiae of inain lands attached to a mosque from the 
four owners thereof. The defendant was a oultivating tenant on the lands, and the plaintiff 
duly offered the defendant a pattah. The defendant refused to execute corresponding 
muchUka on the ground that the plaintiff was not his landlord, since the first of the afore- 
said owners had granted a lease for 35 years to a person who had sublet the land to the 
defendant. The plaintiff thereupon brought a suit to enforce acceptance of pattah under 
seotion 9 of Madras Act VIII of 1865. The Deputy Collector having decided the case in the 
plaintiff’s favour, the defendant appealed and the District Judge dismissed the suit on the 
ground that the defendant’s contention raised a bond fide question of title which ousted the 
jurisdiction of the Deputy Collector. 

Heidi that there is no provision in Madras Act VIII of 1865 that a bond fide denial of 
the relationship of landlord and tenant ousts the jurisdiction of the Revenue Courts, and, 
with regard to section 10 of the Act, that “ whenever a Court is invested with jurisdiction 
to determine the existence of a particular legal relation, the intention must be taken to be to 
authorize it to adjudicate on every matter of fact or of law incidental to such adjudication.” 
Narayana Chariar v. Ranga Ayyangar (I. L. R., 15 Mad., 223) and Ayappa v. Venkata 
Krishnamarazu (I. L. R., 15 Mad., 485) cited and followed. 

SECOND Appeal against the decree of H. H. O’Farrell, District Judge of 
Trichinopoly, in Appeal Suit No. 79 of 1891, reversing the decision of the Court 
of the Deputy Collecto r in Summary Suit No. 4 of 1890. . 

# Second Appeal No. 1425 of 1892. 
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The facts of this case appear sufficiently for the purposes of this report 
from the following judgment : — 

The plaintiff preferred this second appeal. 

Balajee Rau for Appellant. 

Sankara Mcnon tor Respondent. % 

[141} Judgment.- This was a suit to enforce the acceptance of a pattah 
under Act VIII of 1865. The land in respect of which the pattah was 
tendered admittedly belongs to a mosque called Kazi Abdulla Asari’s mosque*. 
Appellant claimed to be respondent's landlord under a permanent lease 
granted to him by one Abdul Rahim an and his three sisters whom he describ- 
ed to be entitled to the land. He further alleged that respondent was a 
tenant cultivating about 4 acres of land. It was conceded that appellant 
duly tendered a pattah, but respondent denied that the former was his 
landlord. He contended that Abdul Rahiman granted a lease tor 35 years 
to one Ragavendra Rao, who sublet the land to him. The first issue in the 
case was whether appellant’s lessors were competent to execute the permanent 
lease in his favour, and the Deputy Collector decided the question in appel- 
lant’s favour, observing that Abdul Rahiman, who granted the lease to 
Ragavendra Rao, was only one of four inamdars, whilst all the four* 
inamdars granted the permanent lease to appellant, that Ragavendra’s lease 
was further a benamee transaction and that it was never acted upon. On 
appeal, the Judge dismissed the suit and rested his decision on the ground that 
respondent’s contention raised a bond fide question of title which ousted the 
jurisdiction of the Deputy Collector. It is argued on appellant’s behalf that 
the Judge is in error in dismissing the suit for the reason that there was a b pn d 
fide dispute as to title and that he should have proceeded, as was done Bythe 
Deputy Collector, to adjudicate upon it. It is provided by section 10, Act 
VI H of 1865, that the Collector shall first inquire whether the party was 
bound to accept a pattah and give a muchilka and that, unless this is proved, 
the suit shall be dismissed with costs. Whilst it is thus clear that the Judge 
is bound to decide whether there is the relation of landholder and tenant for 
the year for which the pattah is tendered, there is no provision in the Act 
that a bond fide denial of that relation is a good defence or ousts the jurisdic- 
tion of Revenue Courts. • 

Whenever a Court is invested with jurisdiction to determine the existence 
of a particular legal relation, the intention must be taken to be to authorize it 
to adjudicate on every matter of fact or of law incidental to such adjudication. 
The Judge ought to have determined whether Raghavendra Rao’s lease was 
acted upon, whether it was not a benamee transaction, or whether the actual 
relation of landlord and tenant existed as between appellant [142} and respon- 
dent, otherwise a tenant who was originally let into possession by A, and 
paid him rent for a series of years may collude with an adverse claimant and 
render his landlord’s right to tender a pattah infructuous. * 

The decision in Narayana Ghariar v. Ranga Ayyangar (I. L. R., 15 
Mad., 223) proceeds on this principle. There the suit was brought by the 
tenant and the landlord denied the tenanoy. The Head Assistant Collector 
dismissed the suit observing “ as a question regarding the existence or other- 
wise of the relationship of landlord and tenant has arisen in this case, the 
matter must be determined in the regular way.” * 

The District Judge concurred in that opinion, but the High Court 
remanded the case for trial on the merits, and the learned Judges observed : 
“ The Judge is to try the case. The plaintiff’s case is that he is a tenant and 
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entitled to a pattah which defendant denies. To say that the Collector is to 
hold his hand and make no further inquiry merely because the landholder denies 
that plaintiff is his tenant, is to put it in the power of the landholder always 
to deprive the tenant of the remedy by summary suit given him by section 8.” 

Again, in Ayappa v. Venkata Krishnamarazu (I. L. R., 15 Mad., 485), 
the tenant's defence was that, though he was a tenant in the zamindari, the 
plaintiff was a member of an undivided family together with three other per- 
sons, that the defendant had already accepted pattah and executed a 
muchilka made out in the names of the plaintiff and his two coparceners. 
The District Judge held that the plaintiff being the registered zamindar, had 
a right to compel defendant to accept the pattah, and the High Court upheld 
the decision as correct. These are the latest decisions on the question and 
the principle on which they rest appears to be open to no objection. 

We set aside the decree of the District Court and remand the case for 
trial on the merits. 

Costs of this appeal will abide and follow the result. 


[143] APPELLATE CIVIL. 

The 15th February , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 

Sankaramurti Mudaliar (Plaintiff's Representative) Appellant 

versus 

• Chidambara Nadan (Defendant) Respondent.* 

Suit by the dharmakarta of a temple to recover possession of temple property — 

* Religious Endowments Act — Act XX of 1863 , s. 12. 

. The right to bring suits for the recovery of the property of a religious or charitable insti- 
tution is vested in the trustee or manager of such institution, unless he is precluded by 
any special law from exercising it. There is nothing in the Religious Endowments Act to 
take away such powers. Section 12 relates only to the rents of property transferred by 
Government to the committees of such institutions. 

SECOND Appeal against the decree of P. Dorasawmy Iyer, Second Subordi- 
nate Judge of Tinnevelly, in Appeal Suit No. 229 of 1890, affirming the decision 
of S. Krishnasawmv Aiyar, District Munsif of Srivilliputtur, in Original Suit 
No, 308 of 1889. 

The plaintiff, who had beefi appointed as dharmakarta of a temple by a 
committee constitute^ under Act XX of 1863, sued to recover from the defend- 
ant possession of certain property belonging to the temple. Tbe lower 
Courts held that only committees are empowered by section 12 of Act, XX of 

* Second Appeal No. 882, of 1892. 
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1863 to bring such suits, and that no authority is given them to delegate that 
power, and that consequently the plaintiff could not maintain the suit. 
Against the decree of the Second Subordinate Judge the plaintiff preferred this 
appeal. 

Desikachariar for Appellant. 

The Respondent was not represented. 

Judgment. — The lower Courts are in error in supposing that the present 
suit is of the nature of the suits which the committee are authorized to bring 
by section 12 of Act XX of 1863. That section relates only to the rents of 
property transferred by the Board of Revenue or local agents of Government to 
the committee, and it is not alleged that the property in question in this 
[1443 suit was so transferred, and moreover this is not a suit for rent. The 
right to bring suits for the recovery of the property of a religious or charit- 
able institution is vested as an ordinary incident of his office in the trustee or 
manager of such institution unless he is precluded by any special law from 
exercising it. There is nothing in the Act to take away such right from trus- 
tees appointed by the committee, and therefore plaintiff is entitled to maintain 
this suit. We reverse the decrees of the Courts below and remand the suit to 
the Court of First Instance for disposal on the merits. Costs hitherto incur- 
red including costs of this appeal will be costs in the cause. 


[ 17 Had. 14ft ] 

APPELLATE CIVIL. 

The 17th March , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Ramanayya (Plaintiff) Appellant 

versus 

Rangapayya and another (Defendants Nos. 2 and 3) 

Respondents.* 


Attachment before judgment — Suit against one member of undivided Hindu 
family — Death of defendant before decree — Bight of survivorship. 

Where, in a suit against one member of an undivided Hindu family, not as represent- 
ing the family , there is an attachment before judgment of family property, and the defend- 
ant dies before decree is passed, the right of survivorship takes effect before the attachment 
becomes effectual for the purpose of execution. Sadayappa v. Ponnama (I. L. R., 8 Mad., 
554) followed. 

Second Appeal against the decree of S. Subbaiyar, Subordinate Judge of 
South Canara, in Appeal Suit No. 188 of 1890, confirming the decree of 
S. Raghunathaiya, District Munsif of Karkal, in Original Suit No. 41 of 1890. 

Suit to recover Rs. 1,078-8-0 due under a registered bond executed by 
d efendant No. 1 in plaintiffs favour. Defendant No. 1 died after the institution 

* Second Appeal No. 629 of 1892. 
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of the suit and before the summons was served on him, but after certain 
land belonging to him, and defendants No. 2 and 3, had been provisionally 
attached. Defendants Nos. 2 and 3 were then sued as the personal representatives 
[143] of defendant No. 1. The lower Courts passed decrees in favour of the 
defendants and'the plaintiff preferred this second appeal. 

Pattabhirama Ayyar for Appellant. 

Bamachandra Ran Saheb and Banga Bau for Respondents. 

Judgment. — It is argued before us that the debt contracted by the deceased 
first defendant was a family debt and is, therefore, binding on the respon- 
dents, and that the Subordinate Judge is in error in omitting to record a finding 
on this point. 

The suit was originally brought against first defendant alone upon a bond 
executed by him. He does not appear to have been sued as representing the 
family, and defendants Nos. 2 and 3 were only brought in after his death as his 
legal representatives. In the view that the debt was a family debt, the con- 
tention in the Courts below as to the effect of the attachment on survivorship 
was immaterial. This contention is at variance with the case on which the 
parties proceeded to trial in the Courts below. 

As to the effect of the attachment on survivorship, it is to be observed 
that the attachment in question was one before judgment, and intended to 
protect the property from alienation by the defendant pending the decision of 
the suit. Till decree was passed it could not operate to render the attached 
property available for sale in execution. In the case before us there was no 
decree when the respondents' right of survivorship accrued on the death of the 
firs^ j&efend ant, and the principle laid down in Sadayappav. Ponnama (I. L. R., 

8 Mad., 554), we think, governs this case ; consequently the right of survivor- 
ship took effect before the attachment became effectual for the purpose of 
execution. The result is that the appeal fails and is dismissed with costs. 

NOTES. 

[ See also (1903) 26 Mad., 604.] 

[146] APPELLATE CIVIL. 

The 25th September , 1893 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Davies. 

Ponnayya Goundan (Plaintiff) Appellant 

• versus 

Muttu Goundan and another (Defendants) Respondents.* 

r - 1 1 ’ 

Sale of immoveable property — Transfer of Property Act — Act IV of 1882, 

$. 54 — Effect of registration of sale-deed . 

Registration of a sale-deed constitutes a sufficient delivery of the deed to pass the inter- 
est in land contained therein. Narain Chunder Chuckerbutty v. Dataram (I.L.R., 8 Cal., 

597) followed. * 

4 Second Appeal No. 22 of 1893. 
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Second Appeal against the decree of L. A. Campbell, District Judge of 
Coimbatore, in Appeal Suit No. 62 of 1892, reversing the decree of the Court 
of the District Munsif of Udamalpet, in Original Suit No. 136 of 1891. 

The plaintiff sued for a decree establishing his right to certain immoveable 
property and for the possession thereof; for the reoovery of a sale-deed executed 
and registered by the first defendant in respect of the said property, and for 
the cancellation and delivery to the plaintiff of ft sale-deed executed and given 
by the first defendant to the second defendant. The plaintiff having agreed to 
purohase certain immoveable property of the first defendant, paid to him 
Rs. 60 for earnest money and expenses, and it was agreed between them that 
the first defendant should write the sale-deed and get it registered on that 
very day and deliver it to the plaintiff within five days, upon which the balance 
of the purchase money should be paid. Defendant executed and got the docu- 
ment registered on the day agreed upon, and thereupon he proceeded to sell 
the property to the second defendant, and executed and registered a sale-deed 
in respect of the second sale. * 

The District Munsif decreed the cancellation of the second sale-deed and 
specific performance of the contract to sell the property to the plaintiff. 

Cl 47] The District Judge set aside the decree of the lower Court and 
dismissed the suit, on the ground that the plaintiff had failed to perform his 
part of the contract, inasmuch as he neither tendered nor paid the balance of 
the purchasqtmoney on the execution and registration of the document. 

The plaintiff preferred this appeal. 

Bhashyam Ayyangar for Appellant. 

Kothandaramayyar for Respondents. 

Judgment. — We are of opinion that the registration of the sale-deed to 
plaintiff effected a transfer of the property to him by virtue of section 54 of 
the Transfer of Property Act. It has been held in Narain Chunder Chucker- 
butty v. Dataram (I.L.R., 5 Cal, 597) that a registered transfer without delivery 
of possession will pass any interest in land, and we consider that registration 
constitutes a sufficient delivery of the deed to pass such interest, otherwise the 
object of registration would be defeated, that object being to let all the world 
know in whom the title to property lies. We must, therefore, reverse the 
decree of the District Judge and restore that of the Munsif, the plaintiff still 
being liable for the balance of the unpaid purchase- money. The defendants 
must pay the plaintiff's costs in this and in the Lower Appellate Court. 

NOTES. 

t See also (1911) 10 M. L. T., 4* ; (1912) 14 X. C., 120 ; (1904) 28 Mad., 124 : 14 
493 ; (1906) 1 M. L. T., 432.] 
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[17 Mad. 147 J 

APPELLATE CIVl£. 

The 11th and 14th July , 1893. 

Present : 

Sir Arthur J. H. .Collins, Kt., Chief Justice and 
• Mr. Justice Shephard. 

Cbookalinga Pillai (Defendant) Appellant 

versus 

Natesa Ayyar and another (Plaintiffs) Respondents.* 

Letters of administration — Promissory note given to a firm consisting of two 
undivided Hindu brothers — Decease of the brothers — Suit on note by their 
sons without taking out letters . 

Two brothers, members of an undivided Hindu family, who traded as 4 T. Iyavier and 
Brother’, became the holders of a promissory note given to the firm. The elder brother having 
died, his son joined the firm in his place, and he and [148] his uncle filed a suit against the 
maker of the note, but before the action was heard the uncle died, and his son (a minor) 
was substituted as plaintiff for him, suing by the other plaintiff as his next friend. The plain- 
tiffs had not taken out letters of administration to their respective fathers' esblt.es : 

Held , (1) that assuming that the younger brother could have sued as surviving member 
of the firm, on his death the necessity fon taking out letters of administration could not be 
; 

(2) that, if the debt was in reality due to the plaintiffs’ family and not to the obligees 
of the bond, they could not sue upon it in their own right of survivorship without taking 
out letters of administration, since the promissory note did not disclose the nature of the 
debt, and, moreover, the other members of the family should have been joined as plaintiffs. 
VerJcataramanna v. Venkayya (I.L.R., 14 Mad., 377) distinguished. 

APPEAL against the judgment of HANDLEY, J., in Civil Suit No. 150 of 1889 on 
the file of the High Court, Original Side. 

The plaintiffs sued to recover the, sum of Rs. 3,096-10-8 due on a promis- 
sory note under the following circumstances. T. Iyavier, the deceased father 
of the second plaintiff, and Visvanadha Ayyar, the deceased father of the first 
plaintiff, were undivided Hindu brothers, who carried on business under the 
firm and style of T. Iyavier and Brother. In 1884, in the course of business, 
the firm lent the sum of Rs. 2,000 to one P. A. Chockalingam Pillai, defendant 
in the present suit, taking from him a promissory note for the amount and 
interest thereon at 12 per cent, per annum. T. Iyavier having died, his son,T- 
I. Vythinatha Ayyar, the second plaintiff, joined the firm in his place, and in 
18&7 the defendant endorsed on the note a renewal of his promise to pay. In 
1889 the firm filed a suit against the defendant to recover the amount of the 
loan and interest, but, before the hearing, the first plaintiff died and his son, 
T. Nates* Aiyar (a minor) appeared as plaintiff in his stead by his next friend 
the second plaintiff. The plaintiffs had not taken out letters of administration 
to their respective fathers’ estates. 

Handley t j., delivered judgment for the plaintiff on the ground, inter alia , 
that letters of administration wer e not n ec essary for the maintenance »of the 

* Appeal No. ID of 1892. 
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suit since it was a suit by a surviving partner to recover a debt due to the firm, 
and not a suit to recover a debt due to a deceased person. The defendant 
preferred this appeal. 

Branson and Branson for Appellant. 

Sadagopachariar and Krishnamachariar for Respondents. 

[149] Judgment.— The document, which is in the ^nature of a bond, is 
executed by the appellant in favour of Visvanadha, originally a plaintiff on the 
record, but now deceased, and Iyavier, who died before action brought. 

The question is whether the suit is maintainable, no letters of administra- 
tion having been taken out to Visvanadha or Iyavier. The learned Judge has 
held that letters were not required because the action was not to recover a 
debt due to a deceased person, but was an action by the surviving member of 
a firm. In saying this, however, he overlooked the fact that the surviving 
partner also was, at the time of trial himself, dead and that the actual plaintiff 
Natesa was seeking to recover a debt due to his deceased father Visvanadha. 
Assuming, therefore, that the latter could have sued alone as the surviving 
partner, we fail to see how, on death, the necessity of taking out letters of 
administration can be avoided. But it has been argued that the money was 
really owing to the family and not to the obligees of the bond, and that the 
plaintifis as members of the family were entitled to sue in their own right of 
survivorship without obtaining letters of administration. 4 Venkataramanna 
v. Venkayya (I. L. R., 14 Mad., 377) was cited in favour of this contention. 
What was said, however, in Venkataramanna v. Venkayya (I. L. R., 14 Mad., 
377) was that, if, on the face of the document, it appeared that the debt was 
a family debt, the surviving member might sue in his own interest, the fffRhey 
being due to the family. In the present case the bond does not show the 
nature of the debt and therefore the decision is really not applicable. 

Moreover, if it was competent to the plaintiffs as being themselves 
primarily and not in a representative character interested in the claim, the other 
members of the family ought to have been joined, and no application to join them 
was made though the objection of non-joinder was taken at the earliest 
opportunity. 

c 

It is said that the second plaintiff became a member of the firm on the death 
of Iyavier and that as such he is entitled to sue, but that contention is clearly 
unsound. The right originally vested in Iyavier might have been assigned to 
the plaintiffs or, on Iyavier’s death, might have passed to his representative. 
But it certainly did not pass to him owing to the mere fact that he joined 
[ISO] the firm. In our opinion the plaintiff’s suit was not' properly framed 
and ought to have been dismissed. 

If Visvanadha Ayyar and Iyavier were partners of a firm constituted in 
the ordinary way by contract, as appears to have been the case, for otherwise 
the second plaintiff would not have been said to have joined the firm on his 
father’s death [(see Bam Narain Nursing Doss v. Ram Chunder Jankee Loll 
(I. L. R., 18 Cal., 86)] then it is clear that their representatives or at least 
the representative of the survivor must establish his character as such in the 
legal way by taking out letters of administration. In that case the Act clearly 
applies. # 

On the other hand, if it is said that the money was due to the family and 
that tfie plaintiffs as surviving members of the family were suing to recover it, 
they are met with the difficulties already mentioned. 
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We must reverse the decree and dismiss 
pay the costs throughout. 


the suit directing the plaintiffs to 

4 


[17 Mad. 150] 

APPELLATE CIVIL. 

The 25th April and 20th October , 1893 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Sri Raja Rau Venkata Kurnara Mahipati Surya Rau (Plaintiff) Appellant 

# versus 

Sri Raja Rau Chellayammi Garu (Defendant) Respondent/ 

GraTctof portion of impartible zamindan — Construction of instrument of grant — 
Absolute grant — Creation of separate estate in favour oj grantee as between him and 
grantor — Restriction in instrument contravening Hindu law of succession. 

In a suit for the recovery of possession of an estate, it appeared that the estate in question 
had formerly formed a portion of an impartible zamindari, but had been granted, in the year 
1845, by the plaintiffs father to his younger brother, in whose name the estate was registered 
in the Collector’s books as a separate estate. The instrument; of grant provided (inter alia) 
that in case of failure of self-begotten male issue in the grantee’s line, the immoveable pro- 
perty of the’grantee should be put in possession of the grantor’s line. On the death of the first 
grantees the [181] property passed into the possession of his two sons, and on the death of 
the elder son it came into the possession of the younger son. On his death, without male 
issue*, the estate passed into the possession of his widow, defendant in the present suit. The 
plaintiff contended that the grant made to respondent’s father-in-law was a maintenance 
grant ; that under its terms the estate reverted to his father (now deceased) on the death of 
respondent’s husband, when there was a failure of male heirs in his branch ; and that, 
notwithstanding the grant, the members of the two branches did not cease to be co-parceners, 
and that consequently the right of survivorship of the plaintiff attached to the exclusion of the 
defendant : 

Held , that, on the construction of the instrument of grant, the estate became, by virtue 
of that instrument, the separate and absolute property of respondent’s branch of the family, 
and that the provision in that instrument purporting to create a special right of reversion 
in case of failure of male issue contravened the principle laid down in the Tagore case and 
was inoperative. * 

APPEAL against the decree of the Subordinate Judge’s Court of Cooanada in 
Original Suit No. 27 of 1888. , 


Appeal No. 11 of 1899. 

Ill 
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The facts of the case appear sufficiently for the purposes of this report 
from the following judgment of the High Court. 

Bkashyam Ayyangar for Appellant. 

Subramanya Ayyar for Respondent. 

Judgment. — This was a suit brought by the late Zamindar of Pithapuram 
to recover possession of an estate called the Kolanka estate. The plaint 
prayed also for a decree for mesne profits at the rate of R&. 26,400 per annum 
for fasli 1297 and subsequent years till delivery of possession. The appellant 
is the present minor Zamindar of Pithapuram, and respondent is his paternal 
grandfather's brother’s son's widow. The subjoined pedigree shows how the 
parties are related to each other and to the other members of their family ; — 


Sri Raja Niladri Rau Bahadur Garu, 
who died in 1828. 

I 

Sons 

I 


r 

Sri Raja Rau Venkata 
Mahipati Surya Rau Garu. 


Sri Raja Rau Venkata 
Mahipati Gangadbara 
Rama Rau Bahadur Garu, 
original plaintiff. 


Sri Raja Rau Venkata 
Kumara Mahipati 
Surya Rau Bahadur 
Garu, minor appellant. 


1 

Kumara Venkata Rau 
Bahadur Garu. Widow, 
Lakehmi Narasu Amma 
Garu. 


Sons 


f 

Venkata Mahipati 
Dharma Rau, who 
died in 1881 without 
issue. Widow, Sub- 
bay y a Ammi Garu. 


Venkata Mahipati 
Surya Rau, who 
died in 1887. Widow, 
Chellayammi Garu. 


[152] The estate of Kolanka had, prior to 1845, formed part of the zamin- 
dari of Pithapuram which is impartible property belonging to appellant’s 
family and descending in accordance with the rule of primogeniture. Exhibit I 
declares that it was the ancient custom of the family for the eldest male in 
the eldest line to manage the zamindari, and for the other members to receive 
from him a periodical money allowance on account of their maintenance. On 
the 26th April 1845, appellant’s grandfather severed nine villages from the 
zamindari, constituted the group into a separate estate and granted it to his 
younger brother who was respondent’s father-in law. 

Exhibit I is the instrument whereby the grant was made, and it is in 
these terms : — 


“ Kararnamah (agreement) executed on Saturday the 5th Chaitra Bahula 
of Visvavasu, corresponding to 26th April 1845, by (me) Sri Raja Rau Venkata 
Surya Rau Bahadur, Zamindar of Pithapuram, etc., in favour of my younger 
brother, Raja Kumara Venkata Rau. 

“ The conditions agreed to by us are as follows : — 

14 1. As from the days of the person who e first acquired the said zamindari, 
it has been the unbroken custom in our family for the eldest to manage the 
raj in the eldest line, and for the rest to receive maintenance in cash from the 
person exercising the powers of the raj, and as the zamindari has been put in 
my possession this year after I ceased to be a minor, and as ijb is difficult for 
me to pay maintenance annually in cash as has been done by our ancestors, 
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and difficult for you, too, if I should fail to paj it regularly, it appears 
convenient to me to give to you and your descendants, on account of mainte- 
nance, the following nine villages, viz., (i)Kolanka, (ii) Mungetooru, (iii) Veerara- 
ghavapuram, (iv) Raipuroo, (v) Ohanduroo, (vi) Vunnapoody, (vii) Kaddavaly, 
(viii) Goki vanda, (ix) Jagapatirajapooram, attached to Gollaprolu Mutta acquired 
by our father and paying a cist of Rs.18,494 a year up to fasli 1254. You have 
also consented to this. I will get registered and give you, on aocount of mainte- 
nance, the said villages for hereditary enjoyment. From the date of this 
tararnamah you should conduct all the affairs of these villages for fasli 1255. 
The Collector of Rajahmundry should collect from you from fasli 1255, according 
to kistbundi, the permanent pesheush already fixed, until a permanent beriz [133] 
is fixed by him for the sub-division and afterwards the permanent beriz 
which may be fixed for it and grant receipts in your name. Hence- 
forward, inayatnamahs relating to those villages should be addressed to you. 
As I have written an arzi this day to the Collector of Rajahmundry specifying 
the terms under which you and your descendants should enjoy those villages 
for maintenance, you must yourself manage horeafter the affairs of those vil- 
lages for the ensuing fasli 1255, and enjoy all the profits hereditarily from son 
to grandson, paying to the Government the permanent beriz each year from 
the said fasli. 

“ 2. Till the said nine villages given to you by me are formed into a sub- 
division and a permanent beriz is fixed therefor, you should yourself from this 
date manage ail thyp affairs of the villages, such as leasing them for fasli 1255, 
etc., and pay from the said fasli every year the permanent beriz already fixed 
without allowing it to fall in arrears. As I have been collecting the rents for 
fasli 1254, I will continue to do so to the end of the year and pay the 
pesK&ish due to Government up to the end of this fasli, paying the money due 
for all remaining instalments so that there may be no arrears. It is also 
settled that I myself should take the profit and loss for fasli 1254. You have 
nothing to do with it. Therefore, we must pay the permanent beriz to the 
Collector of Rajahmundry as stipulated above. 

“ 3. If while [the pesheush] is being paid to the Collector as stated above, 
the Government should take under its own management the said villages 
dispossessing you of the same, owing to arrears which may accrue since fasli 
1255 by treason of adverse season or for any other reason, you should be 
responsible for it. I have nothing to do with it. 

“ 4. As referred to in the first paragraph of this kararnamah, I have sent a 
petition to have registered in your name the said nine villages given to you by 
me. t We both must, therefore, submit to any amount that may be fixed as 
permanent beriz for the said nine villages and not quarrel that it is high or low. 

** 5. If owing to your failure to pay and obtain receipts for the permanent 
beriz which may be fixed as stated in paragraph 4 for the nine villages which 
I have resolved to get registered in your name on account of maintenance, 
according to the instalments, or for any other reason, the said villages should 
be attached and [184] sold, neither you nor your heirs shall again claim from 
me or my heirs maintenance or make any kind of demand. 

“ 6. It is agreed that water should every year continue to flow through the 
channels issuing from Yelaru to the nine villages given to you by me and to 
the other villages in tjie manner in which it used to flow for the past up to 
fasli 1254. 

“ 7. If I should be in arrears of pesheush due to the Government on account 
of the zamindari of Pithapuram or if there should bn outstandings due by me 
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to people or litigation in Courts, you have nothing whatever to do with them 
and the like. Nor have I anything to do with the arrears due by you to 
Government or with the outstanding due by you to peqple or with any litiga- 
tion in Courts and the like. As we have entered into a settlement as indi- 
cated above, we will never have any pecuniary claim against each other with 
reference to the above conditions. 

^ “8. Your assets and liabilities and your property, moveable and immoveable, 
belong to you and to your heirs and my assets and liabilities and my property, 
moveable and immoveable, belong to me and my heirs. Neither of us need, 
therefore, be responsible for the affairs of the other. 

44 9. In whatever manner you may hereafter acquire property, moveable 
and immoveable, I will have nothing to do with it. In whatever manner I 
may hereafter acquire property, moveable and immoveable, you shall have 
nothing to do with it. 

44 10. As to the immoveable property belonging to us both, the said immove- 
able property should in case of the failure of ‘ aurasa ’ (self-begotten) male issue 
in either of these two lines, i.e., either for yourself or in your line of 1 aurasa ’ 
sons or in my line of ‘ aurasa’ sons, bo put in possession of the other line, 
but it should uot be alienated by making adoption and the like. 

44 11. We both having resolved to carry out the provisions of this kararna- 
mah, you have this day executed to me a kararnamah with the above conditions 
and I too have executed this kararnamah to you 

44 This kararnamah has been executed of my own full accord." 

Subsequent to the grant, the nine villages were registered in the 
Collector's books as a separate estate in the name of the grantee Kqjpara 
Venkata Rau. They were also charged with proportionate peshcush and 
became under Regulation I of 1819 an [185] independent permanently assessed 
estate. From the year 1815 to the year 1887, they had been in the possession, 
first of the grantee, Kumara Venkata Rau ; next of his son Venkata Mahipati 
Dbarma Rau and respondent's husband ; and since the former’s death in 1881, 
in the possession of respondent’s husband alone till his death in 1887, when 
the villages passed into the possession of his widow, the respondent. 

During this period, there occurred three events in the family whi^h require 
to be noticed in this judgment. The first is another grant of three villages 
made in December 1869 by the original plaintiff for the maintenance ’of his 
own younger brother when the latter executed a document in favour of the 
former, similar in terms to Exhibit I. The next event is the litigation 
in the family commencing with Original Suit No. 11 of 1879 on the file of- the 
District Court of Godavari and ending with the judgment of the Privy Council, 
dated the 29th September 1886 (Exhibits A, B, C, D, II, III and IV). Respon- 
dent’s late husband brought that suit to set aside an adoption made by appel- 
lant’s father, the late zamindar of Pithapuram, on the ground that such adop- 
tion was contrary to the ancient custom of the family and to the agreement 
made in 1845, which, it was alleged, precluded the zamindar for the time 
being from excluding by adoption or the like, the next heir male from succes- 
sion. Referring to the 10th article of the agreement, the Judicial Committee 
observed : “ It is clear that the father of Gangadhara could not bind his son, 
who was then in existence, not to adopt or legally stipulate that if he should 
adopt, the son so adopted should not inherit. The worts are * In case of the 
failure of self-begotten male issue/ Mr. Mayne has been forced to admit that 
those ‘words meant an indefinite failure of issue ; and that an adopted son 
should not even take by descent from his father. It appears to their lordships 
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that that would be entirely altering the law of descent and contrary to the 
principle laid down in the Tagore case. The tnird event is the will left by 
respondent’s husband on the 6th January 1887 granting her authority to adopt 
and constituting her his successor until such authority was exercised. The 
testator died on- the 22nd January 1887 and this suit was instituted on the 
2nd July, 1888. 

The appellants case is (f) that the grant made to respondent’s father-in- 
law was a maintenance grant ; (II) that under its terms the estate reverted to 
* his father on the death of respondent’s husband when there was a failure of 
male heirs in his branch ; [j66J (III) that notwithstanding the grant, the mem- 
bers of the two branches did not cease to be co-parceners and by right of survi- 
vorship, the original plaintiff was entitled under Hindu law to take the Kolanka 
estate to the exclusion of a childless widow like the respondent. It is also 
contended for the appellant that on the question of subsisting coparcenary 
between the two branches, the adjudication in the suit of 1879 arid in the 
appeals which arose from it, is conclusive. 

On the other hand, it is urged for the respondent that by reason of the 
grant, the Kolanka estate became the separate property of her branch of the 
family ; that Article 10 of the Agreement I is inoperative and does not support 
' appellant's claim ; that the two branches were since then divided in interest 
and that the decisions in the suit of 1879 had reference to the zamindari of 
Pithapuram. The Subordinate Judge upheld respondent’s contention and 
dismissed the suit with costs ; hence this appeal. 

It is urged on behalf of the appellant that the Subordinate Judge is in 
error in holding that the Kolanka estate was the separate property of Kumara 
Venkata Rau’s branch and that the grant made to him in 1845 was not a 
mere maintenance grant. We do not consider this contention to be tenable. 
Our decision must depend on the legal effect of Exhibit 1 as to the nature 
and extent of the estate which was thereby intended to be granted. The 
object with which the grant was made was certainly a desire to assign land 
in lieu of money allowance which was previously paid for maintenance, but 
that object might legally be effectuated either by an absolute grant in full 
satisfaction of the claim to maintenance or by an annual grant of the income 
for one or more lives. The question, therefore, is one of construction as to 
the inte&tion of the parties to the Agreement I. What was actually given 
under that instrument was a group of villages and the intention was to transfer 
the property therein to the grantee and not merely its income. The villages 
are’ described as ‘given* ; they were further constituted into a separate mitta ; 
and the mitta was registered in the name of Kumara Venkata Rau as pro- 
prietor. Possession was also transferred to him at once and his right of 
independent management and his right to the whole of the profit was recog- 
nized. Moreover, the grant was declared to be hereditary from son to 
grandson or to be ‘ Putra poutra parainparyam,’ which are words of inheritance 
and mean the grantee and his heirs. ^ 

[1^7] Again, there are several provisions which make the Kolanka estate 
independent of the zamindari of Pithapuram and the one is severed from the 
other as completely as it can be severed by partition. The words in Article 5 
‘ to you and your heirs,’ and ‘ me and my heirs’ show that the agreement was 
intended to be in force between the future representatives of the two branches 
as well as between tlfe parties themselves. Exhibit I is manifestly not a grant 
either for one life or a specific number of lives, but it is a permanent grant made 
for hereditary enjoyment. In this connection appellant’s pleader argufes that 
■ the grant was made for a specific number of lives, but the grant suggests no 
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determinate number of lives. Again, he draws our attention to Article 10 of the 
agreement and urges that it was a grant to Kumara Venkata Bau and to the 
heirs male of his branch. But that article which relates to the immoveable 
property owned by the appellant’s grandfather and by the grantee purports to 
create a special right of reversion in respect of such property for each branch, 
in case there was failure of male issue in the other and forbids its alienation 
by adoption and the like. It was held to be inoperative in the previous suit 
by their Lordships of the Privy Council so far as it prohibits adoption, and in 
our judgment it is equally inoperative so far as it excludes female heirs from, 
succession. Both restrictions alike contravene the principle laid down in the 
Tagore case, viz., that when property is once given absolutely, the grantor is 
not competent to restrict its descent in accordance with the law of inheritance 
which is applicable to the parties concerned. The conclusion to which we 
come is that by agreement, property in the Kolanka estate was given to Kumara 
Venkata Bau and his heirs absolutely, that as between appellant and respondent 
it is the separate property of the latter’s branch, and that Article 10 which for- 
bids its descent in accordance with the Mitakshara law to the widow of the last 
male holder is inoperative. 

Another ground upon which the Subordinate Judge relies is that even 
assuming that Article 10 is not inoperative, the intention was, upon its true 
construction, not to exclude the respondent from succession. 

In support of this view he observes that respondent, though a childless 
widow in Kumara Venkata Bau’s branch, was entitled to maintenance like its 
male representatives, and that there is, therefore, no reason to think that she 
is not of that class of persons for whose benefit the grant was made. Advert- 
ing to a similar provision [158] in Exhibit VIII which is a grant mads by 
appellant’s father on account of the maintenance of his own brother, the Sub- 
ordinate Judge refers to an admission made by the former that the article was 
designed to prevent the estate passing to strangers outside the family and not 
to shut out from succession wives of the grantee’s male heirs. So far as the 
inference from the object of the grant is concerned, the reasoning does not 
appear to be conclusive. So far as the original plaintiff's admission regarding 
the effect of a similar article in Exhibit VIII is concerned, it cannot be used 
against the appellant in favour of the respondent who was no party to it if, 
upon the true construction of Article 10 of Agreement I, it excludes* females. 
The words are “ on failure of aurusa or self-begotten male issue in either of 
these two lines, the immoveable property should be put in possession of the 
other line,” and they are wide enough to bear the interpretation that ’the 
contingency contemplated is either an adoption from outside the family or .the 
failure of male representatives. We prefer to rest our decision on the ground 
that Article 10 being inoperative should be expunged from the instrument and 
that the Agreement I when read without that article clearly evidences a per- 
manent grant to KumaraVenkata Bau and his lawful heirs of whom respondent 
is one. 

Another contention urged en behalf of the appellant is that when res- 
pondent’s husband died, the Kolanka estate was coparcenary property and 
that by right of survivorship the appellant is a preferable heir. It is further 
stated that the decisions in the previous suit of 1879 are conclusive on this 
matter. 

The decision of the Privy Council in the previous *suit proceeded on the 
ground that a custom prohibitive of adoption was not made out as found by 
the Ihstrict Court and the High Court and that Article 10 which forbade 
adoption was illegal and inoperative. The High Court, whilst it rested its 
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decision on the custom not being proved, expressed also an opinion that there 
was ■ coparcenary among the parties to that suit. But that opinion was 
expressed with reference to the zamindari of Pithapuram to which the adopted 
son was an heir previous to the birth of the appellant, and it is not conclusive 
as argued for the appellant in respect of the Kolanka estate which forms the 
subject of the present suit. 

It may well be^that the zftmindari of Pithapuram is an impartible estate 
from which male co-parceners of a junior branch have a right to exclude a 
childless widow of the last male Zamindar and [1593 yet with respect to all 
other properties the two may be divided in interest. Unlike the zamindari, 
the Kolanka estate is property carved out of it and made the subject of a 
recent grant. We have already stated our reasons for holding that under the 
terms of the grant, it is, as between the parties to this appeal, the separate 
property of Kumara Venkata Rau’s branch. This does not rest on more 
inference for article 8 of the agreement refers to the property owned then by 
each branch and describes its status in relation to it in those terms — “ your 
assets and liabilities and your property, moveable and immoveable, belong to 
you and your heirs, and my assets and liabilities and property, moveable and 
immoveable, belong to me and my heirs. Neither of us need therefore be 
•responsible for the affairs of the other/* They are words of severed interest 
and several liability and are inconsistent with community of interest in the 
absence of which no coparcenary can subsist. 

Article 9 relates to after-acquired moveable and immoveable property and 
provides with reference to it in these terms — “ in whatever manner you may 
hereafter acquire property, moveable and immoveable, I will have nothing to do 
with it. In whatever manner I may hereafter acquire property, moveable and 
immoveable, you shall have nothing to do with it.” It appears to be a reasonable 
inference from these two articles that, from the date of the agreement, the 
parties by mutual consent determined their status as co-parceners, for from that 
day forward, it is clear there was to be neither unity of interest nor of 
enjoyment either in the Kolanka estate or in after-acquired property. In 
paragraph 44 of his judgment, the Subordinate Judge discusses also the conduct 
of the parties both prior and subsequent to the agreement and comes to the 
conclusion that it likewise denotes determination of coparcenary from the date 
of the agreement 1. We do not desire to be understood as expressing any 
opinion regarding the zamindari of Pithapuram which is an ancient impartible 
zamindari, but we entirely agree with the Subordinate Judge that as regards 
the- Kolanka estate, the after- acquired and other property of the respondent’s 
branch, the coparcenary or joint interest of the appellant’s branch has ceased 
from the date of the agreement 1. 

For these reasons, we are of opinion that this appeal cannot be supported 
and that it must be dismissed with costs. 


NOTES. 

[ See also (1904) 81 Cal., 561. ] 
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ANANTHAYA V. VISHNU [1893] 
[160) APPELLATE CIVIL. 


The 25th October, and 22nd December 1893, 
Present : 

Mu. Justice Muttusami Ayyau and Mb. Justice Best. 


Ananthaya (Defendant) Appellant 

versus 

* 

Vishnu (Plaintiff) Respondent/ 1 


Hindu law — < illegitimate son — Maintenance . 

Under the Mitakshara law an illegitimate son is entitled to maintenance as long as he 
lives, in recognition of his status as a member of his father’s family and by reason of his 
exclusion from inheritance among the regenerate classes. The maintenance decreed to an 
illegitimate son may bo secured on the family property. 

Second Appeal against the decree of W. G. Holmes, Acting District Judge 
of South Canara, in Appeal Suit No. 178 of 1891, modifying the decree of 
M. Mundappa Bangera, District Munsif of Mangalore. 

The plaintiff, an illegitimate son of the defendant’s father, a Brahmin by 
caste, sued to recover from defendant his maintenance as a charge on certain 
immoveable family property. Both the lower Courts decreed in favour of the 
plaintiff, and the defendant preferred this appeal. 

Pattabhirama Ayyar for Appellant. 

Parthasaradhi Ayyangar for Respondent. 

Judgment. — Both Courts have found that respondent is the illegitimate 
son of appellant’s father Krishnaraya, who was a Brahmin by caste. As 
observed by the District Munsif, it is a settled rule of Hindu law that among 
the regenerate classes illegitimate sons are entitled to maintenance. The 
District Judge considered Rs. 4 a month to be a suitable provision for res- 
pondent and decreed to him future maintenance and arrears of maintenance 
for fourteen months before suit at the rate of Rs. 4 per mensem. From this 
decision the defendant has preferred this second appeal. t 

There can be no doubt that under the Mitakshara law, by which the 
parties are governed, an illegitimate son is entitled to [161] maintenance among 
the regenerate classes. The Smriti of Yajnyavalkya and its exposition in 
the Mit., chapter I, section XII, leaves no room for doubt on this point. .An 
illegitimate son is one of that class of persons who, by reason of their exclu- 
sion from inheritance, are allowed maintenance by the Hindu law, and this 
is clear from the facts that among Sudras he shares his father’s property 
together with the legitimate son. It is urged on appellant’s behalf that res- 
pondent is not entitled to maintenance after he attains his age, but we are 
unable to accede to this contention. The Smriti of Yajnyavalkya awards 
maintenance to an illegitimate son not as a provision against starvation and 
vagrancy, bat in recognition of his status as a member of his father’s family 
and by reason of his exclusion from inheritance among the regenerate classes. 
As in the case of females of the family or of disqualified heirs, an illegitimate 
son is entitled to maintenance as long as he lives. We do.not, however, desire 
to be understood as holding that his earnings, when he is able to earn, should 
not be ponsidered in fixing the rate at which maintenance should be paid. 

# Second Appeal No. 239 of 1S93. 


118 



MUHAMMED ALIM &C. V. SECRETARY OF STATE &C. [1893] I.L.R, 17 Had. 162 

Another contention is that maintenance can only be decreed subject to the 
condition that he is * docile’ and our attention is drawn to the decision in 
Hargobind Kuari v. Thar am Singh (I L. R., 6 All., 329) and to the words in 
Mit., chapter X, section XII, sloka 3, “ but if he be docile, be receives a 
simple maintenance.” By docility, cited above in the text, is meant nothing 
more than showing such consideration and rendering such reasonable service 
as are ordinarily due to the h$ad of the family by its members. It is not 
necessary to consider, for the purposes of this appeal, whether the text is more 
than directory, as there was no plea in the Courts below based on this ground. 

The third contention is that the maintenance should not be made a charge 
on any immoveable property belonging to the family. As the maintenance 
awarded is the result of exclusion from inheritance, and as the Hindu theory is 
that family property constitutes assets from which charges in the nature of 
maintenance, etc., are to be met, the maintenance decreed to an illegitimate son 
may be secured on the family property, as in the case of a female member, by 
being declared to be a charge. 

The fourth contention for the appellant is that respondent’s [162] 
mother was a dancing girl by caste. But both Courts find that respondent 
is the illegitimate son of his father, and as this is a question of fact, the finding 
is binding upon us. The position of the mother as a dancing girl by caste is 
only important as showing that her connection with the father was casual and 
not continued concubinage, but in the present case the Judge referred to evi- 
dence showing that respondent's mother was the concubine of his father for a 
long period of years. This appeal cannot be supported and we dismiss it with 
costs. 


NOTES. 

[ The illegitimate son by adulterous intercourse is also entitled to this right of mainte 
nance, (1910) 20 M.L.J., 350. ] 


[17 Mad. 162] 

APPELLATE CIVIL. 

The 10th July , 1893. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Shephard. 

Muhammed Alim Oollah Sahib (Plaintiff) Appollant 

versus 

The Secretary of State for India (Defendant) Respondent." 

Suit against Secretary of State in Council — Dismissal of suit with costs — 
Review of taxation — Remuneration of the Advocate-General and Government 
Solicitor by fixed salaries— Liability of party condemned in costs . 

Assuming that the arrangement botweon the Government and its Solicitor is that the 
latter should receive a salary and in addition the costs awarded to Government, this 

* Appeal No. 16 of 189£. 
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arrangement cannot affect a third party condemned in costs ; neither is it illegal or contrary 
to public policy. 

Appeal against the judgment of WILKINSON, J., sitting on the Original Side 
in Civil Suit No. 128 of 1891. 

The facts of the case appear sufficiently for the purposes of this report 
from the judgment of 

Wilkinson, J. — “ This is an application to review the taxation of the de- 
fendant’s bill of costs in the above suit, to set aside the allocation of the taxing 
officer and to lay down the mode in which and the principle on which the bill 
should be taxed. 

“ The suit was one by a private individual against the Secretary of State. 
At the first hearing the Secretary of State was [163] represented by the 
Advocate-General, instructed by the Government Solicitor, and the suit was 
dismissed, the plaintiff being ordered to pay the costs of the Secretary of State. 

“ The taxing officer’s notes show that before him the plaintiff objected to 
defendant’s bill of costs on the ground that defendant had incurred no costs 
* unless for the time of their officers ’ (whatever that may mean). The Govern- 
ment Solicitor replied that the faxing officer was not at liberty to go behind 
the order to tax, that costs were given as a penalty, and that it had for more 
than thirty years been the invariable practice of the Court to tax Govern- 
ment bills of costs in the same way as other bills of costs. The taxing officer 
accepted the plea of the Government Solicitor and taxed the costs as between 
party and party. 

Mr. Norton appears for the plaintiff and argues that as Government pay 
the Government Solicitor a fixed monthly salary to do its legal work, the 
Secretary of State, the defendant in this case, cannot be said to have incurred 
any cost ; that, as the Government Solicitor cannot recover from the Govern- 
ment the items mentioned in the bill of costs, Government cannot recover 
them from the plaintiff, and that the principle upon which the Court ought to 
proceed in fixing costs is to ascertain what was the actual damnification 
caused to the successful party and to award to him the sum which he is 
actually out of pocket. Mr. Norton's argument proceeds on the assumption 
that the plaintiff is entitled to the benefit of any arrangement entered into by 
the Government with the Solicitor whose services the Government see fit to 
retain by the payment of a monthly salary. I do not think that he*is. The 
principle applicable in cases like the present appears to be that laid down in 
the case relied on by the Advocate-General, Raymond v. Lakeman (34 Beav,, 
584). In that case the Taxing Master allowed a company which employed 
standing solicitors at a fixed salary such costs as the company would, be 
bound to pay to their solicitors. It was argued before the Court that as the 
standing solicitors were paid a fixed salary, the company had no right to 
charge the unsuccessful party more than their own standing solicitors could 
have* charged them. The Master of the Bolls maintained the order of the 
Taxing Master, holding that the unsuccessful party could not [16*] have 
the benefit of any private arrangement between the solicitor and the company 
as to costs. The case appears to me on all fours with the present ease. 
The unsuccessful party, the plaintiff, has been ordered to pay to the defendant 
the costs incurred by him. The defendant asserts that costs have been 
incurred by the employment of a solicitor to receive the summons, to instruct 
counsel, put in written statements, etc. It is not denied Jihat the oosts which 
the present defendant claims to recover from the plaintiff are such as any 
other defendant must have incurred in defending the suit and would be bound 
to pay to his solicitor. But it is argued that unless the Government Solicitor 
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proves that he can recover the costs from Government, Government cannot 
recover them from plaintiff. This is entirely beside the question, which is one 
between plaintiff and defendant, not one between plaintiff and the Government 
Solicitor, as Mr. Norton suggests. The plaintiff has no right to assume 
that the defendant has not expended these sums, nor is he entitled to call 
upon the defendant to prove the nature of the contract between him and his 
solicitor. The case of Barnss v. Attwood (5 C. B. f 164) is not really 
in point, as there the taxing officer had been induced by false affidavits to 
allow a larger sum as expenses to commissioners than had actually been paid. 
It is true that Mr. Norton’s whole argument proceeded on the assumption 
that the bill of costs put in by the defendant in this case represents absolutely 
fictitious transactions as between the Government Solicitor and the Govern- 
ment. But it is unnecessary to consider that question. The only question 
is — Has the defendant incurred any, and if so, what costs. The answer is — 
The defendant has employed a solicitor, who has done certain acts and is 
entitled to charge for his time and work, and the defendant is liable to 
remunerate the solicitor. Whether Government chooses to do by a fixed 
salary and whether the costs, if recovered, go to the Government treasury or 
into the solicitor’s pocket, is not a matter into which the taxing officer is 
competent to inquire. 

11 The petition must be dismissed with cost9.” 

The plaintiff (appellant) preferred this appeal. 

Messrs. Branson and Branson for Appellant. 

[168] The Government Solicitor (Messrs. Barclay , Morgan and Orr) for 
Respondent. 

Judgment. — It is by no means clear what are the exact terms on which 
contentious business is done as between the Government Solicitor and Govern- 
ment. Assuming, however, that the arrangement is that he should receive a 
salary and, in addition, the costs recoverable from third parties in those cases 
in which costs are awarded to Government, we are unable to see how that 
arrangement can affect a third party who is condemned in costs. Raymond 
v. Lakeman (34 Beav., 584). 

The arrangement does not appear to be contrary to public policy, and 
there is ne Act under which it is made illegal. Jennings v. Johnson (L. R., 8 
C. P.,.425). 

The appeal is dismissed with costs. 


6 MAD.— 16 
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[17 Had. 1M ] 

APPELLATE CIVIL. 

The 4th September , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Koormayya and others .....(Petitioners) Appellants 

versus 

Krishnamma Naidu and others (Counter-Petitioners) 

Respondents/* 

Limitation — Act XV of 1877, sched. II, art . 179 — Step in aid of execution — 

Request for payment of money realized in satisfaction of a decree. 

A request for the payment of money realized in satisfaction of a decree is sufficient to 
keep the decree alive, being a step in aid of execution. Venkatarayalu v. Narasimha 
(I. L. R., 2 Mad., 174) approved and followed. 

Whether a particular act is oris notan application for, or step in aid of, execution, 
depends upon the nature of the act rather than the time at which it may possibly be done. 
Hem Chunder Chvwdhry v. Brojo Soondury Dabee (I.L.R., 8 Cal., 89) qualified. 

APPEAL against the order of H. G. Joseph, Acting District Judge of Ganjam, 
in Original Suit No. 2 of 1883. 

The plaintiff, holder of a decree, dated 14th October 1884, [ 186 ] presented 
a petition, dated 14th April 1891, to show good reasons why the decree had 
not been barred by limitation. It appeared that the plaintiff applied for and 
was paid certain moneys through the Court under receipts dated 15th May and 
28th October 1889. The District Judge held on the authority of Fazal Iman v. 
Metta Singh (I. L. R., 10 Cal., 549) that such an application was not a step in 
execution within the meaning of clause 4 of article 179+ , schedule II of Act XV 
of 1877, and that consequently the limitation was not saved. 

The petitioner preferred this appeal. 

Pattabhirama Ayyar for Appellants. 

The Respondents were not represented. • 

Judgment. — It must be inferred, from the Sheristadar's report on the 
receipts of 1889 and the Judge’s subsequent order thereon, that there was 
a request for payment of the money realized in satisfaction of the decree, 'and 
such request is sufficient to keep the decree alive, as held in Venkatarayalu v. 
Narasimha (I. L. R., 2 Mad., 174). 

# Appeal against Order No, 53 of 1892. 

ft Art 179 : — 


Description of suit. 


Period of Time from which period begins 

|* limitation. to run. 


For execution of a decree or or- Three years ; or J 4. (Where the application next 
der of any Civil Court not provided where a certified hereinafter mentioned has been made) 
for by No. 180 or by the Code of j copy of the decree the date oj applying in accordance 
Civil Procedure, section 230. or order has been with law to the proper Court for exe- 

I registered, six cution or to take some step in aid of 
• ; years. execution of the decree or order. 
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Though the Judge considers the opinion expressed in Venkatarayalu v. 
haranmha (I.L.R., 2 Mad., 174) to be a mere obiter dictum, it was certainly one 
of the grounos ol decision in the case, and we agree with it. With reference to 
the observation in Hem Chunder Chowdhry v. Brojo Soondury Dabee (I.L.R., 
8 Cal., 89) that the money may be drawn at any time, it seems to us that in 
deciding whether any particular act is or is not an application for, or step in 
aid of, execution, ifc is the nature of the act that must be looked to, and not 
the time at which it may possibly be done. 

We set aside the order of the District Judge and direct that the execution 
be proceeded with. 


NOTES. 

£ In 8 Cal., 89 ; 10 Gal., 649 ; (1881) P. R. , 107 ; (1888) P. R., 27 such applications were 
not held to be steps in aid of execution. See also 10 0. W. N., 364; 23 Cal., 196; 22 
Bom., 340; 11 C. P. L. R., 161 ; (1908) P. R., 103. J 

[167] APPELLATE CIVIL. 

The 12th October , 1898, 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Subba Rao (Petitioner) Appellant 

versus 

Palaniandi Pillai (Counter-Petitioner) Respondent. 31 ' 


Succession Certificate Act — Act VII of 1889 , ss, 19 and 26 — Appeal from an 
order of a District Court wider section 26. 

Section 26 of the Succession Certificate Act confers on the District Court the same 
appellate jurisdiction over an order of an inferior Court as is conferred by section 19 on the 
High Court over the order of a District Court. There is no provision in the Act for a second 
appeal in any case. 

Appeal against the decree of R. S. Benson, District Judge of South Malabar, 
in Civil Miscellaneous Appeal No. 63 of 1892, confirming the order of the Sub- 
ordinate Judge of Palghat in Civil Miscellaneous Petition No. 7 of 1892. 

The petitioner applied for a certificate of heirship under section 6 of the 
Succession Certificate Act. The Subordinate Judge rejected the petition. 
The petitioner appealed to the District Court under section 26 of that Act and 
his appeal was dismissed. He then preferred this appeal. 

Sundra Ayyar for Appellant. 

Krishna Menon for Respondent. 

Judgment.— The preliminary objection is* taken that no second appeal 
lies.- The language of: section *26 appears to&s.to support the oemt^on. 
The intention was, w# think, to confer on the District Court the same appellate 
jurisdiction over an order of an inferior Court as is conferred by section 19 on 
the High Court over the order of ji Dist rict Court. , 

* Appeal against Appellate Older No. 6 of 1893. 
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There is no provision in the Act for a second appeal in any case. Both 
section 19 and seotion 26 declare that the orders of District Courts shall be 
final. 

The material words in section 19, clause 3, are “ subject to the provisions 
of sub-section 1 and of chapters 46 and 47 of the Code of Civil Procedure as 
applied by section 647 of that Code, an order [168] of the District Court, 
under this section, shall be final.’* Section 26, clause 3, is * to the same effect, 
but the words 1 subject to the other provisions of this Act,' are omitted. 

It is contended that the word final is intended to preclude any other suit. 
This may be. But we are of opinion that it also precludes a further appeal 
except when such is expressly allowed. 

The use of the words 1 subject to the other provisions of this Act ’ in 
seotion 19 and their omission in section 26 is significant. 

We are of opinion that the preliminary objection must prevail. 

This appeal is, therefore, dismissed with costs. 


[17 Mad. 168] 

APPELLATE CIVIL. 

The L2lk and 13th July and 5th October , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Davies. 

Namasivaya Gurukkal and others (Defendants Nos. 1 to 6) 

Appellants 

versus * 

Kadir Ammal and others (1st Plaintiff ’s Representatives * 

and Plaintiffs Nos. 3 and 4) Respondents/' 

Contract — Executory contract involving personal considerations — Assignment — 
Contract comisting of distinct contracts with separate parties- -Misjoinder 
of the parties as defendants in one suit — Grant of relief that was not 
prayed for — Damages — Liquidated rate of damages applicable 
to certain specified breaches of contract only . 

* Seven salt manufacturers, the defendants, contracted with A to manufacture and store in 
*the factory in the name of and for the benefit of A such quantities of salt as he might require 
'them to manufacture each season for seven years, in consideration of A ’a paying them at 
' the, rate of Rs. 11-6-0 pergaroe of salt, four months’ Credit after each delivery being allowed 
to A, and of his paying Government taxes and dues, and executing all but petty repairs 
in the defendants’ factory. B was a party with A to the contract though he was not 
expresslv mentioned therein. 4 assigned his share in the contract to C. B, as first plain- 

* Second Appeals Nos. 93 to 114 of 1892. 
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tiff, and C, an second plaintiff, brought a suit against the defendants alleging that the 
defendants had failed to fulfil their part of the contract during the second year of its 
continuance (1886) and praying (1) that all the defendants be diroctod to deliver to 
the plaintiffs the salt collected during 1886 ; (21 that defendants 2, 4 and 7 should be 
held liable for any damages plaintiffs might suffer through a fall in the price of salt. 
The Court of First Instance, having held that the contract contained seven separate 
and distinct contracts, each defendant having contracted with reference to his ow° 
£169] pans only, decreed (1) that the seven defendants should pay damages at the rate of 
Rs. 5-12-0 per garce for the salt collected by each during the years 1886 to 1889, leaving the 
quantity to be ascertained in the execution of the decree ; (2) that the defendants should pay 
the plaintiffs 1 costs. On appeal the District Judge modified the decree by fixing the rate of 
damages at Rs. 45-10-0 for each garce of salt : 

Held, , on appeal (1) that A was not competent to assign his interest in the contract to 
the second plaintiff, since the contract was based on personal considerations, and that the 
assignment of it as an executory contract was invalid without the consent of the defendants. 
Farrow v. Wilson (L. R., 4 C. P., 744), Humble v. Hunter (12 Q. B., R. I\, 810), Arkansas 
Valley Smelting Company v. Belden Mining Company (127 U.S.R., 379), followed ; 

(2) that the suit was bad for misjoinder, since the case of each defendant, 
as a party to a distinct contract, should be decided on its own merits ; 

(3) that the decrees of the lower Courts were bad in making all the 
defendants jointly and severally liable for costs, and for damages for other years than the 
year 1886, aud in not ascertaining the amount of damages payable by each defendant ; 

(4) that the measure of damages was what the plaintiffs had lost by the 
broach of contract, but that the lower Appellate Court was wrong in applying the rate fixed 
on this principle to each defendant without ascertaining the particular nature of the breach 
of which each defendant was guilty. 

Second Appeals against the decree of T. Weir, District Judge of Madura, in 
Appeal Suits Nos. 225, 240 and 304 to 325 of 1890, modifying the decree of 
A. Ramasawmv Sastrial, Additional District Munsif of Sivaganga, in Referred 
Suit No. 137 of 1888. 

The facts of the case appear sufficiently for the purpose of this report 
from the above and from the judgment of the High Court. The contract in 
question was as follows : — 

1. As we have bound ourselves to present petitions and store up in 
your name, for seven years, from 11th April 1885 to 10th April 1892, all the 
salt manufactured by us under the license, in accordance with the new excise 
rules, in the salt-pans of the Vattanam factory which were in our forefathers’ 
enjoyment before and which are in our enjoyment now, we will manufacture 
salt for the said seven years according to the instructions given by you or 
your agent and, according to the Circar rules, present petitions in your 
name beforehand and store up salt and preserve them by putting them 
in heaps according to the instructions given by you or your agent, use 
clay for those heaps according to the Circar rules and use sand for the cracks, 
etc. ; and within four months from the date of our giving over the salt 
[ 170 ] to you in the abovesaid manner you are to pay each of us at 11 % 
rupees per garce and take receipts from us. 

“ 2. Either you or your ageqt must give to each of us a kachat then and 
there for the salt stored up after measurement and secured or preserved* in 
the manner stated in para. 1 . 

“ 3. We are to execute, at our own cost, the repairs of ‘ kadal vaikal,* 
‘ kanni vaikal’ (channels, the water of which is used for watering the salt- 
pans), ‘ keni ’ (a sort of well), patti (salt-pans), panni, etc., places where salt 
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is manufactured, and we will ourselves execute the repairs that have now to 
be done. 

44 4. All the taxes or duties that we have to pay to the Salt department 
according to the license under the new system shall be paid by yourselves. 

“5. Out of the repairs that we might be ordered to execute under the 
rules that might be framed by the Government, you are to execute all sorts of 
repairs excepting those stated in para. 3. 

“ 6. You are not only to accept for the said seven years the salt manu- 
factured by us according to the 1 dittum’ ( standard or estimate, so translated 
by Mr. Winslow) prescribed by you, but also to exercise all the rights that 
we possess in the factory, as our representatives. 

“ 7. You are yourselves to sell the salt mentioned above. If we lay waste 
the salt-pans mentioned below without manufacturing salt, and if we do not 
show, in the matter of storing up of salt, satisfactory reasons, such as the un- 
favourable circumstances of the weather and the like, each of us will be res- 
ponsible and pay you at Es. 5 i per garce for the loss that might accrue to 
you (by the non-manufacture of salt) and the salt being below the standard 
or estimate. 

14 8. At the end of the term, after all the salt stored up in your name 
has been sold away, we will sell at our pleasure the salt that we might manu- 
facture subsequently. 

44 9. This agreement, containing the above conditions, was executed by us 
with our free consent.” 

The lower Courts decreed in favour of the plaintiffs, and the defendants 
preferred this appeal. 

Subramanya Ayyar for Appellant No. 2. 

Sivasam i Ayyar and Krishnasami Ayyar for Appellants. 

Parthasaradhi Ayyangar , Bhashyam Ayyangar and Tiruvenkata Chariar 
for Eespondents. 

[l7lj Judgment. — The seven defendants were salt manufacturers holding 
pans in the factory at Vattanam, and they entered into the contract A, dated the 
16th November 1884, with one Nur Mahomed engaging themselves in consider- 
ation of the said Nur Mahomed discharging the Government taxefc and exe- 
cuting certain repairs and paying them at the rate of Rs. 11-8-0 per garce of 
salt, to manufacture and store in the factory in the name of, and for the 
benefit of the said Nur Mahomed such quantities of salt as he might require 
them to manufacture each season for seven years from 11th April 1885 to 10th 
April 1892. 

It has been found as a fact by both the lower Courts on the fourth issue 
raised in the case that the first plaintiff Mahomed Aliar Rowther (now de- 
ceased, but represented by respondents 1 to 4) was a party with Nur Mahomed 
to the contract, though he is not expressly mentioned therein. The first plain- 
tiff’s share was 2 in 5$ shares ; and Nur Mahomed’s share was the balance 3i 
shares. Nur Mahomed assigned his 3f shares to second plaintiff (now de- 
ceased, but represented by respondents 5 and 6) under the deed of assignment 
Z, dated 11th January 1886. 

* This suit was brought in February 1887 against the seven defendants 
alleging that, while the contract had been fulfilled on both sides for the season 
1885 up to the 14th January 1886, the defendants had failed to fulfil their part 
of it for the season 1886 and praying that all the defendants should be directed 
to deliver to plaintiffs the salt they had collected and heaped in 1886, and that 

■ f 
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defendants Nos. 2, 4 and 7 should be specially held liable for any damages 
plaintiffs might suffer through a fall in the price of salt. There was also an 
incidental prayer that each defendant should be directed to execute a separate 
power of attorney to the plaintiffs as required by the Salt department in lieu 
of a single instrument that had been jointly executed by them, and for a general 
declaration of plaintiffs’ rights. Several issues of law and of fact were raised 
at the trial, all of which have been found in favour of plaintiffs except that the 
agreement A was held good so far as the stamp duty was concerned only as 
against one of the defendants, and penalties were levied upon it in regard to 
the other six defendants, it being rightly held that it contained seven separate 
and distinct contracts, each defendant having entered into a separate engage- 
ment in regard to his own pans only. Thedecree of the Court of First Instance 
after a general [172} declaration of plaintiffs’ rights including the right of the 
second plaintiff to sue as the assignee of Nur Mahomed and a direction for each 
defendant to execute a separate power of attorney as prayed in the plaint, further 
directed each of the seven defendants to pay plaintiffs’ damages for the years 
1886 to 1889 (the decree being dated 10th day of January 1890) at the rate of 
Rs. 5-12-0 per garce for the salt collected by each of them during those years, 
leaving the quantity to be ascertained in the execution of the decree, and 
also directed the defendants to pay the plaintiffs’ costs. 

It may as well at once be noted that this decree is bad in three different 
respects : — first , in decreeing damages for the four years 1886 to 1889, and 
that against all the seven defendants, when in the plaint, damages for the 
year 1886 alone were or could be asked for, and that against only defendants 
Nos. 2, 4 and 7, the claim against the others being only for the delivery of specific 
salt ; secondly , in reserving for determination in execution what was necessary for 
determination by the decree itself, namely the amount of each defendant’s liabi- 
lity to damages ; and thirdly, in making the defendants jointly and severally liable 
to plaintiffs’ costs when, as it had been found that the contracts each 
was separate, they were liable only to pay costs on the amount of dama- 
ges assessed against each of them separately. The decree of the Appellate 
Court, without remedying any of the defects noticed, perpetuates and even 
aggravates them. Thus another year — the year 1885— is added to the other 
four years 1886, 1887, 1888 and 1889 for which all the defendants are to pay 
damages apparently, jointly and severally, and they are again in appeal also 
made sevdS'ally and jointly liable for the plaintiffs’ costs ; the amount of their 
liability in damages being still left for determination in execution. The Appel- 
late Court also enhanced the rate to be paid as damages from Rs. 5-12-0 to 
Rs. 45-10-0 per garce. 

The chief points taken in second appeal by the first six defendants are as 
follows : — 

(1) that the second plaintiff had no right of suit on the assignment, 

(2) that the suit was bad for misjoinder, 

(3) that the decrees are defective in regard to the matters just pointed 

out, and 

(4) that the rate allowed by the Appellate Court for [178] damages is 

opposed to the terms of the contracts between the parties. 

As to the first objection, it # is that Nur Mahomed was not competent to 
assign his interest in the contract A. It is argued that the contract was based 
on personal considerations and that the rights conferred upon Nur Mahomed 
by the contract were coupled with liabilities and that on both these grounds 
the contract was not assignable. In support of this contention the appellant’s 
pleader relied on Farrow v. Wilson (L. R., 4 C. P., 744), Humble v. Hunter (12 
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Q; B., B. P., 310) and Arkansas Valley Smelting Company v. Belden Mining 
Company (197 D. S. R., 379). In Farrow v. Wilson (L. B., 4 C. P., 744) the 
contract in suit was an agreement whereby the plaintiff undertook to serve one 
Pugh as farm bailiff, the agreement being terminable upon six months' 
notice on either side. The question for decision was whether the death of 
Pugh put an end to the contract, which did not contain the word ‘ assigns,’ and 
it was held that it did. The ground of decision was that, in contracts for 
personal service, it is an implied condition that death of eitfher party should dis- 
solve the contract. Mr. Justice WILLIS laid down the principle which governed 
the case in these terms “ Where personal considerations are of the founda- 
tion of the contract, as in cases of principal and agent and of master and 
servant, the death of either party puts an end to the relation.” The contract 
in Humble v. Hunter (12 Q. B., B. P. 310) was a charter-party signed by the 
plaintiff’s son on the one part and by the defendant on the other, and it recit- 
ed that the son was the owner of the ship. The question was whether the 
plaintiff might show that she was the real principal and that her son, though he 
signed the contract, was really agent. Two principles were discussed, viz., (1) 
that a principal may come in and take the benefit of a contract made by his 
agent, and (2) that no parol evidence shall be admitted to contradict a written 
contract. It was held that the evidence was not admissible, the reason being 
that the son gave himself a special description and asserted a title to the ship 
as owner, and that this circumstance took the case out of the general rule, 
that a principal may sue upon the contract made by his agent. Lord Den- 
man, C. J., referred to the general principle that a party to a contract has a 
right to the benefit he contemplates from the character, credit and substance 
[174] of the party with whom he contracted. In the American case, the con- 
tract was to sell and deliver lead ore from time to time at the smelting works of 
a firm of partners, that the ore was to become upon delivery the property of 
the partnership, and that it was to be paid for after a subsequent assay of the 
ore and ascertainment of the price. The question was whether the part- 
nership might assign the contract as to future deliveries and it was determined 
in the negative. Tne Court stated that every one has a right to select and 
determine with whom he will contract, and cannot have another person thrust 
upon him without his consent. It also referred to the principle mentioned by 
Lord Denman, namely, “ you have the right to the benefit you anticipate from 
the character, credit and substance of the party with whom you Contract.” 
It referred to the rule in Pollock’s Treatise on Contracts (fourth edition, 
page 425) that rights arising out of a contract cannot be transferred if they 
are coupled with liabilities or if they involve a relation of personal confidence 
such that the party whose agreement conferred those rights must have 
intended them to be exercised only by him in whom he confided. Applying 
that principle to the case before them the Court remarked that during the 
time that must elapse between the delivery of the ore and the ascertainment 
and payment of the price the defendant had no security for the payment 
except in the character and solvency of Billing and Eilers, the parties with 
whom he made the original contract. The defendant therefore could not be 
compelled to accept the liability of any other person or corporation as a sub- 
stitute for the liability of those with whom he had contracted. 

Now in this case it will be seen from th^ terms of the contract A, which 
are set forth in full in the judgment of the lower Appellate Court, and need 
not therefore be repeated here, that by article 1 the defendants were to allow 
Nur Mahomed four months* time for payment after delivery of their salt 
to him, by article 4 that he was liable to pay the Government taxes and 
dues, by article 5 that he was to execute all but petty repairs, and by article 6 
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that he was to fix th© quantity of salt to be delivered by defendants. There 
is, therefore, not only credit given to Nur Mahomed in th© matter of pay- 
ment, but other liabilities are thrown upon him, the discharge of which depend- 
ed upon his solvency, and there is also a certain discretion vested in him in 
[l73j regard to the quantity of salt to be demanded. Further, the assign- 
ment Z upon which the second plaintiff was suing was an assignment of an 
executory or continuing contract. The assignment was made on the 11th 
January, 1886 and the breach of contract sued upon was for a breach subse- 
quent to that date. So that we have here all the elements which we find in 
the principles above laid down for holding that the contract was based on 
personal considerations and that the assignment of it as an executory contract 
was invalid without the assent of the defendants. It is not pretended that 
such assent was expressly given, nor is there evidence on the record of such 
a character as would amount to a novation of the contract such as is contem- 
plated by section 62 of the Indian Contract Act. It is contended for the 
second plaintiff that after the assignment to him the defendants accepted pay- 
ment from him for salt delivered as is shown by entries in the accounts C to C 4 
and D. But those accounts are kept in the name of the first plaintiff as well 
as of the second plaintiff, so that they afford no distinct proof of a direct 
recognition of the second plaintiff’s rights as assignee. On the grounds that 
have been stated we must allow the objection that the contract was one not 
capable of assignment to second plaintiff, and therefore that he had no right 
of suit under it. 

The second objection that the suit was bad for misjoinder was taken with 
reference to the joinder of the six defendants in one suit, when the contracts 
of each were found to be individual and separate. The District Judge dis- 
allowed the objection on the grounff that it was not taken at the earliest possible 
moment, namely in the written statement, and that no prejudice to the interest 
of the defendants from their joinder in one suit could have occurred. Enough 
however has already appeared in the faulty decrees that have been passed to 
show how much the defendants have been prejudiced by their several cases 
being lumped together as one, and though the plea of misjoinder was not taken 
in the written statement, it was taken at the settlement of issues before the 
trial of the suit. And it will further be shown under the fourth head of objec- 
tion how the liability of each defendant to pay the Us. .5-12-0 rate per garce 
for damages or a higher rate will depend entirely upon the nature of the 
particular default, if any, that each has committed. As the case of each 
defendant must be decided on its own merits without any reference to the 
case of another, and as the cases of each will be different (as even [176] 
the plaint itself shows), we are of opinion that the misjoinder has affect- 
ed and must affect the merits of each man’s case and cannot therefore be 
passed over as a mere irregularity and condoned as such under section 578 of 
the Code of Civil Procedure. It must also be borne in mind that this misjoinder 
of defendants is now coupled with a misjoinder of plaintiffs according to our 
finding under the first objection, and with this double misjoinder of parties 
before us, we must allow the second objection also that the suit is bad for 
misjoinder. 

The validity of the third objection, as to the decrees granting relief that 
was not prayed for and not grafting the relief that was prayed for, cannot but 
be conceded by the other side. In making all the defendants liable jointly and 
severally for costs and for damages (as the decree of the Lower Appellate 
Court certainly seems to do), in awarding damages for other years than the 
single year 1886, and in not ascertaining in the suit and incorporating in .the 
deoree the amount of damages payable by each defendant, but leaving the 
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matter for determination in execution, the decrees are not maintainable and must 
at least be reversed in these respects. 

It is contended on the fourth objection that Article 7 of the Contract A 
provides a uniform rate of Rs. 5-12-0 per garce as the rate at which damages 
are t<5 he assessed ; and that while the Munsif adopted this rate, the District 
Judge has allowed the difference between the contract price to be paid to defend- 
ants and the selling price in the market to be taken as the measure of 
damages, that is the profit the plaintiffs would have made on each garce duly 
delivered to them which, he finds, would have been Rs. 45-10-0. The question 
is whether the rate fixed in Article 7 governs every breach of the contract or 
only certain breaches therein specified. We are of opinion upon a construction 
of the clause that it was meant only to cover the special default therein 
mentioned, namely a short delivery or non-delivery of the amount fixed for 
delivery by the plaintiff, owing to failure either to manufacture or to store in 
the factory the quantity manufactured. The language used is not such as to 
cover every breach of the contract. The contract contemplates other acts than 
those referred to in clause 7, and they are not referred to in clause 7 
either generally or by implication. The contingency of the repudiation of 
the contract altogether does not seem to have been in the contem-[t77] 
plation of the parties. The contract presupposes a bond fide intention to 
keep it. For these reasons, we agree that in such a case as that put by the 
District Judge where the defendants actually manufactured salt and then sold 
it to others, the measure of damages would not be the liquidated rate men- 
tioned in clause 7 of the contract, but what the plaintiffs had lost by the wil- 
ful breach of the engagement. At the same time, it has to be pointed out that 
the Judge was wrong in applying the rate fixed on the latter principle to every 
defendant in this suit and in the connected suits, without first ascertaining 
the particular nature of the breach of which each defendant was guilty. Those 
who defaulted under the terms of Article 7 only were clearly liable only to the 
rate therein fixed, and it is a matter of evidence in each case whether any 
other kind of breach not falling under that article has been committed before 
the measure of damages as against any defendant can be fixed. The decree of 
the Lower Appellate Court is, therefore, further bad in this respect also, 
that is, in its not determining at what particular rate each defendant 
according to the nature of his default, was subject to pay. And the 
decree of the Munsif was equally wrong in fixing the uniform rate of 
Rs. 5-12-0 without first determining that all the cases of breach of contract 
fell within the terms of Article 7. Both rates — that of the Munsif and that of 
the District Judge— must, therefore, be expunged from the decrees. There is 
another point to be considered in the cases of those defendants whose default 
is only under Article 7 of the contract, and that is whether they can be held 
liable for non-delivery or short delivery in the absence of any estimate framed 
or * dittam ’ fixed by the plaintiffs as to the quantity of salt to be delivered by 
each defendant. We have no doubt that the word 1 dittam ’ refers to the 
quantity. The Contention of respondents ’ Vakil that it refers only to quality 
is not only opposed to the plain meaning of the term, but is inconsistent with 
the provision of the uniform rate for damages fixed in Article 7. In cases 
where the breach was not under Article 7, the question of the dittam is not 
material, the defendants having contracted in "Article 1 to sell to plaintiffs all 
the salt manufactured and stored by them. 

Our judgment in this second appeal governs the judgment in all the 
connected Second Appeals Nos. 94 to 1 14 of 1892, and it only remains to pass 
our final orders in each of these appeals. 
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dw] In the present Second Appeal No. 93, we have found there was 
a misjoinder which does not apply to the othev second appeals. On this 
ground, we must reverse the decrees of the lower Courts and dismiss the 
plaintiffs 1 suit with costs throughout, for it is too late now to allow the plaint 
to be returned for amendment. 

* 

All tne other second appeals follow the judgment in No. 93 in respect to 
the inability of the second plaintiff to sue, thd errors in the decree, and the 
method of determining the measure of damages, but with regard to four of them, 
viz., Second Appeals Nos. 94, 99, 105 and 113, special points arise which will 
be separately noticed. As to the remainder, that is, Second Appeals Nos. 95, 
96, 97, 98, 100, 101, 102, 103, 104, 106,107, 108, 109, 110, 111, 112 
and 1 14, the suits will be dismissed so far as the second plaintiff’s suit 
is concerned with defendants’ costs throughout ; but they will be allowed 
to proceed so far as the first plaintiff is concerned. The decrees of 
both Courts as they at present stand are, however, so generally defective in 
respect to the practical question, that is, the consequential relief claimed, 
that we consider it necessary to set them aside and to order a new trial. 
Besides decreeing things not asked for and not decreeing what was asked 
for, several of the material issues have not been satisfactorily tried. We, 
therefore, reverse the decrees in these cases and remand them for proper trial 
by the light of the observations we have recorded. It will be necessary in 
each case to determine according to the prayer in the plaint what is exactly 
the relief sought for and the enquiry as to the nature of the default will be 
confined to the year 1886. It will further be necessary to determine by what 
measure of damages the default (if any) found on the part of each defendant 
is to be ruled. Then, when the actual total amount is so determined, it is to 
be roduced to what the first plaintiff is entitled to claim as his proportionate 
share of two shares out of 5f shares, and the amount so arrived at entored in 
the revised decree, together with any other reliefs as to declaration and so on 
that may be found necessary. 

In Second Appeal No. 94, the Munsif dismissed the plaintiffs’ suit as barred 
by res judicata, but the Judge reversed the Munsif’s decree without apparently 
noticing this point. The appellant in this second appeal now urges that this suit 
should be dismissed on the ground stated, but we do not agree with the Munsif 
that [179 i the case was res judicata by reason of the decision in a similar suit of 
the previous year (No. 447 of 1886). Not only was that a suit of a small cause 
nature and therefore not open to second appeal, (jovind Bin Lakshman Shat v. 
Dhondbarav Bin Ganbarav Tambye (I. L. R., 15 Bom., 104) followed in Vithi- 
linga Padayachi v. Vithilinga Mudali (I. L. R., 15 Mad., Ill), but the simple 
issue therein decided was that plaintiff was not entitled to relief as he had not 
executed repairs. It was not decided that the contract was void or had been 
rescinded, and the cause of action now, though upon the same contract, being 
for a different year, there is no res judicata. We, therefore, disallow this objec- 
tion and, as the other special objection is abandoned, this second appeal falls 
to be treated like the bulk of them, and will be dealt with accordingly by a 
reversal and remand with similar directions to find out and decree what actual 
amount is due by defendant to first plaintiff. 

In Second Appeal No. 99 of 1892, the second defendant’s name must be 
struck out if he is no party to iJhe agreement sued on, as it is stated he is not, 
and this second appeal will be dealt with like the bulk of them with the separate 
issue for trial whether second defendant is liable to the suit or not. 

In Second Appeal No. 105 of 1892, an exactly similar order to that just 
given in Second Appeal No. 99 is passed. 
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In Seoond Appeal No. 113 of 1892, the defendant signed the contract as 
guardian of a minor. The Judge has thereupon directed that the decree be 
made against the property of the minor, but as the minor was not a party to 
the suit, only the defendant’s name appearing therein, the Judge's order was 
obvjouwly wrong. Under our powers of revision (section 622 of the Code of 
Civil Procedure), we cancel this portion of the decree and the result will be 
that the suit should proceed ^against the defendant named therein. The 
decree in this case will accordingly be reversed and remanded like the bulk of 
them with similar directions, and a separate issue should be taken as to defend- 
ant's liability. 


NOTES. 

[ As regards the point of res judicata, the Full Bench case of (1905) 29 Mad., 195 : 
16 M. L. J., 41. Under the C. P. C., 1908, appealability in the same is no longer the test of 
Court’s competency. 

As regards in is- joinder, s^ealso (1904) 5C.L.J., 71 ; (1904) 2 C.L.J., 602; (1903) 27 Mad,, 

80. 

As regards the assignability of contracts, see also 5 Bom., L.R., 373 ; 9 Bom., L.R., 838, 
Tellhurst v. Associated Part land Cement Manufacturers , (1901) 2 K. B. 811.] 


[180] APPELLATE CIVIL. 

The 23rd and 24th January , 1893. 

Present . 

Sir Arthur J. H. Collins : Kt., Chief Justice, and Mr. Justice Parker. 

Srinivasa Sastrial (Defendant) Appellant 

versus 

Sami Rau (Plaintiff) Respondent/ 


Declaratory decree — Code of Civil Procedure — Act XIV of 1882, ss. 278 
and 283 — Termination of attachment by abandonment. 

The plaintiff had an attachment against certain property. Owing to his dot filing a 
necessary affidavit, the execution petition was struck off. Subsequently he applied for the 
sale of the property, and the Court directed a fresh attachment to issue. It was held that 
these facts did not amount to an abandonment of the first attachment by the plaintiff. 

SECOND Appeal against the decree of J. A. Davies, District Judge of Tanjore, 
in Appeal Suit No. 454 of 1891, modifying the decree of S. Ramasamy Iyengar, 
District Munsif of Tiruvadi, in Original Suit No. 63 of 1888. 

The lands in dispute in this case originally belonged to one Krishnasami 
Moitay, against whom the plaintiff in this suit obtained a decree in 1887 and 
the lands were attached in execution thereof, but the execution petition was 
subsequently struck off the file owing to the plaintiff's default in filing a 
necessary affidavit. In 1889 the plaintiff applied for the sale of the property 
attached in 1887, and the Court directed a fresh attachment to issue. The 
defendant then came forward and alleged thaA he had purchased the property 
prior to the second attachment and obtained an order in his favour. The 
plaintiff alleged that the defendant’s sale having been subsequent to the first 
attachm ent, was not valid against the plaintiff, and that the defendant was 


# Second Appeal No. 541 of 1892. 
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bqund by the terms of his sale to pay the plaintiff the debt decreed in 1887, 
and that the said debt was therefore a charge on the said property in the 
defendant’s hands. Hence this suit. 

The District Munsif decreed in favour of the plaintiff, declaring the 
subsistence of the attachment of 1887 of the plaint properties and his rights 
to realize his money by a sale of those properties. 

[181] On appeal against' the District Mtmsif's decree by the defendant, 
the District Judge delivered the following judgment : — 

“ The test question in these cases is has there been an abandonment of the 
first attachment either in fact or constructively. Now in this case there was 
no, actual withdrawal from the first attachment, and there was no order for 
releasing that attachment, so there was no abandonment in fact. The 
delay in following up the attachment is satisfactorily explained by the 
plaintiff's taking of other legal proceedings, so on the score of delay an aban- 
donment cannot be presumed. Nor can such presumption arise from the 
Munsif's order directing a second attachment which plaintiff* accordingly, 
made, for that was the act of the Court and not of the party. I therefore 
agree with the Munsif for the further voluminous reasons given by him 
that plaintiff's attachment of 1887 never ceased to exist and consequently 
defendant’s sale was subject to it under section 376 of the Code of Civil 
Procedure. 


“ It is further urged in appeal that plaintiff being able upon the terms of 
that sale to sue defendant for the recovery of his money had no right to seek 
for a mere declaration that his attachment was in force, but should also have 
sued for the recovery of the money due to him under the sale-deed to defend- 
ant. But this is a vain contention, because plaintiff was not a party to the 
contract of sale, and could not, therefore, have enforced its provisions. 

“ The appeal, therefore, fails and is dismissed with costs.” 

The defendants preferred this appeal, alleging that the plaintiff's suit was 
not maintainable under either section 283 of the Civil Procedure Code, or 
under section 42 of the Specific Belief Act ; that an appeal should have been 
preferred against the order of the District Munsif directing a second attach- 
ment ; and that the first attachment did not continue to subsist at the time 
of the defendant's sale-deed. 

Sivasami Ayyar for Appellant. 

Pattabhirama Ayyar for Respondent. 


Judgment. — We have no doubt that a suit for a declaratory decree is main- 
tainable. The plaintiff's petition was put in under section 278 of the Code of 
Civil Procedure and a suit under section 283* is his only possible remedy. 

[182] The next point urged is that an appeal should have been preferred 
against the order of the District Munsif directing a second attachment. But 
that order was a mere direction of the Court without notice to either party 
and in no case could defendant have been made a party to the appeal if there 
had been one. 


The decision quoted in Puddowonee Dossee v. Boy Muthooranath Ghowdkry 
(12 B. L. R., 411) lays down no general rule, but the effect of it is that it- is a 
matter of inference in the particular case whether the striking off of an execu 
tion petition terminates an attachment. We agree with the District. Judge 


Saving of suits to es- 
tablish right tb attaohed 
property. 


# [Sec. 283 : — The party against whom an order under sections 
280, 281 or 282 is passed may institute a suit to establish the 
right which he claims to the property in dispute, but,' subject 
to the result of such suit, if any, the order shall be conclusive.] 
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that in this case there was no intention to abandon or to terminate the attach- 
ment. This may be inferred not only from plaintiff’s subsequent conduct, 
but from the very terms of the sale-deed under which the defendant purchased, 
provision being therein made that defendant should pay off the balanoe of the 
decree debt in the suit in which the attachment had beeD made. No mention 
in terms is made of the attachment, but it is a legitimate inference that it was 
then regarded as subsisting. * 

We dismiss the second appeal with costs. 


[17 Mad. 182) 

APPELLATE CIVIL. 

The 15th September and 24th October , 1893 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Davies. 

Ramappa Udayan (Defendant No. 1) Appellant 

versus 

Arumugath Udayan (Plaintiff) Respondent." 

Hindu law — Succession of a daughter's daughter to her grandfather s estate. 

On the principle laid down in Nallanna v. Ponnal (I. L. R., 14 Mad., 149), a 
daughter’s daughter is, in the absence of preferential male heirs, entitled to succeed to her 
grandfather as a bhandu. 

SECOND Appeal against the decree of V. Srinivasa Charlu, Subordinate Judge 
of Kumbakonam, in Appeal Suit No. 7 of 1892, [1833 reversing the decree of 
A. Ramalingam Pillai, District Munsif of Tiruvalur, in Original Suit No. 480 
of 1890. 

Suit for the possession of certain property. It was admitted on both 
sides that the property in dispute was originally the property of a Hindu, who 
dying left a widow (Kamalam) and two daughters. The plaintiff contended 
that, Kamalam and one of the daughters having died, the surviving daughter 
Meenakshi inherited her grandfather’s property. Meenakshi sold the property 
to one Swarnum, who sold it to plaintiff, both conveyances being registered. 
Tbe defendants alleged that Kamalam had previously sold the property, which 
in its turn was sold to defendant No. 1. both defendants being now in posses- 
sion of it. Kamalam’s conveyance was not registered. 

The District Munsif dismissed the suit, but his decree was reversed by 
the Subordinate Judge, who held that Meenakshi was heir to her grandfather, 
and that her registered conveyance defeated the prior unregistered deed of 
her iqotner. 

* Second Appeal No. 28 of 1898. 
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The first defendant preferred this appeal. 

Sivasami Ayyar for Appellant. 

The Respondent was not represented. 

Judgment. — We think the case quoted by the Subordinate Judge, 
Nallanna v. Ponnal (I. L. R., 14 Mad., 149), is sufficient authority for holding 
that a daughter’s daughter is a bhandu on the principle there laid down that 
consanguinity may be recognized as the basis of title to succession in the 
absence of preferential male heirs. Meenakshi was a direct relation by blood 
to her grandfather through her mother his daughter. 

The second appeal therefore fails and it is dismissed. 

NOTES. 

[See the Notes to 14 Mad. 149 ; see also 30 Mad. 406 ; 21 Mad. 263. The Allahabad 
High Court does not recognise the heirship of Hindu females who have nob been expressly 
mentioned in the texts J 


[184] APPELLATE CIVIL. 

The 9th January and 15th August , 1S93. 
Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Raman Menon (Plaintiff) Appellant 

versus 

Chathunni (Defendant No. 2) Respondent." 


Makkatayam rule of Inheritance — Tiyans — Whether compulsory partition 

can be effected . 

The ordinary rule of Marumakatayam against compulsory partition is equally applicable 
to Tiyans who follow Makkatayam, no custom bo the contrary having been made out. 

SECOND Appeal against the decree of E. R. Krishnan, Subordinate Judge of 
South Malabar, in Appeal Suit No. 1054 of 1890, reversing the decree of 
A. N. Ananta Ram Iyen, Additional District Munsif of Calicut, in Original Suit 
No. 211 of 1890. 

The defendants 1 to 4 were Tiyans following the Makkatayam rule of 
inheritance. The plaintiff, having obtained a small cause decree against the 
first defendant, in execution thereof, attached the family properties. The second 
defendant, karnavan of the tarwad, intervened and put in a petition alleging 
that the properties were impartible. The claim was allowed and the attach- 
ment removed. The plaintiff brought this suit to declare that, according to 
the law prevailing among the Tiyans, the first defendant had a definite share 
in the properties, and that such share was liable to be sold for his decree. 
The District Munsif decreed in favour of the plaintiff, whilst the Subordinate 
Judge, on appeal, reversed the decree. 

The plaintiff preferred this appeal. 

Sankara Menon for Appellant. 

Govinda Menon for Respondent^ _ 

* Second Appeal. No; 142 of 1682* 
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' Judgment. — The plaintiff’s oase was that, aooording to the customary law > 
prevailing among the Tiyans, the first defendant was entitled to a definite share 
in the property. The defendants denied the alleged custom and pleaded that th&‘ 

P roperties were indivisible. The issue (fifth) on the point was too vague to4irect 
185] the attention of the parties to the real question which had to be tried, 
and the evidence adduced was inconclusive. The Subordinate Judge remarks 
that the witnesses were not asked the real question at issue, but on the 
authority of two unreported cases has come to the conclusion that the ordinary 
rule of Marumakatayam against compulsory partition is equally applicable to 
Tiyans who follow Makkatayam. We do not think that a question of such 
general importance should have been decided in this way, and we shall, there- 
fore, ask the present Subordinate Judge to return a finding on the following 
issue : — Whether, according to the customary law followed by the parties to 
this suit, compulsory partition can be effected according to the wish of one 
member of the tarwad. 

Fresh evidence may be taken. 

In compliance with the above order the Subordinate Judge submitted a 
finding in which, on the authority of Rarichan v. Perachi (I. L. R. f 15 Mad., 
281), he held that there was no presumption that the Hindu law rule of 
partibility of family property applied to the case of Makkatayam Tiyans, that 
there was no written evidence forthcoming in support of any such custom, 
and that the oral evidence was quite unsatisfactory or insufficient to establish 
any custom followed by the parties to the suit whereby compulsory partition 
could be effected according to the wish of one member of the tarwad. 

Judgment. — The finding is that, according to the customary law of the 
parties, compulsory partition cannot be effected at the will of one member of 
the tarwad. 

This is in accordance with the finding in Regular Appeal No. 164 of 1891 
Accepting it, we dismiss this appeal. 

NOTES. 

I See him (1898) 22 Mad., 297 ; (189G) 19 Mad., 440 ; (1895) 19 Mad., 1.] 


[186] APPELLATE CIVIL. 

The 16th November , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Ch ath akelan (Petitioner) Appellant 

versus 

Govinda Karumiar .; (Counter-Petitioner) Respondent." 

Code of Civil Procedure — Act XIV of 1882, s. 234 — A stranger to a decree 
against a deceased person in possession of his property — ‘ Legal representative * 
The words * legal representative * in s. 284 of the Code of Civil Procedure do not include 
any person who docs not in law represent the estate of the deceased person. Consequently, 

* Appeal against Appellate Order No. 51 of 1892. 
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t* a stranger in possession of property of a deceased person who was not a party to a decree 
against such person cannot bo proceeded against in execution otherwise than by a regular 
%it. 

APPEAL against the order of R. S. Benson, District Judge of South Malabar, 
in Civil Miscellaneous Appeal No. 17 of 1892, confirming the order of 
V. Ramasasfcri, District Munsif of Palghat, in Miscellaneous Petitions Nos. 380 
and 2325 of 1891. 

The petitioner in this case had obtained a decree for money against one 
Edathara Valaya since deceased, and now sought to enforce the decree to the 
extent of Rs. 170 against his successor in stanam, the counter-petitioner, who 
had collected the said money for the Malikhana due to his predecessor. Both 
the lower Courts decreed in favour of the petitioner, the District Judge 
holding that, although “the term ‘legal representative’ in section 234, Civil 
Procedure Code, is not defined, there is authority for holding that in the 
absence, as in this case, of any claim by the next-of-kin, the words ‘ Jogal 
representative ' will include, for the purposes of this section, the person who 
has taken possession of the property of the deceased.” 

Sankaran Nayar for Appellant. 

Dcsika Ghariar for Respondent. 

Judgment.- -Though tho Judge says there is authority for holding that 
the words * legal representative ’ in section 234 of the Code of Civil Procedure 
include any person who has taken possession of the property of the 
deceased judgment-debtor, he [187] has not cited any such authority. It 
was held in Danput Sing Bahadoor v. Bailee Rajesuree (15 W. R., 476) that 
property in the possession of others than the legal representative might be 
taken in execution of a decree ; but it was so held with reference to the language 
of section 210* of the Code of 1859, which allowed of execution being taken 
either against the legal representative or tho estate of the deceased judgment- 
debtor. But in section 234 of the present Code the words ‘ against the estate 
of the deceased debtor ' are not to be found, and execution is allowed only against 
the legal representative and “ to the extent of the property of the deceased which 
has come to his hands and has not been duly disposed of.” 

We do not think that the words legal representative can be taken to include 
any person* who does not in law represent the estate of the deceased. The 
wording of section 234 seems to point to the intention that a stranger in posses- 
sion of property who was not a party to the decree ought not to be proceeded 
against in execution or otherwise than by a regular suit. 

We must set aside the orders of the Courts below with costs throughout, 

NOTES. 

I Sec now tho O.P.C., 1908; (1904) 8 C.W.N. 843; (1903) 30 Cal., 1044 ; (1896) 21 
Bom., 539 ; (1895) 21 Bom., 424 were decisions under the previous Code. See also 15 P.R., 
1913; 19 M.L.J., 671.] 


If the person against 
whom a decree is made 
shall die before execution, 
application may be made 
against his legal represen- 
tative or estate. 


* [ Sec. 210 . — If any person against whom a decree has been 
made shall die before execution has been fully had thereon, appli- 
cation for execution thereof may be made against the legal re- 
presentative or the estate of tho person so dying as aforesaid : 
and if the Court shall think proper to grant such application, 
the decree may be executed accordingly.] 


6 MAD.— 18 
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[IT Had. 187] 

APPELLATE CIVIL. 


The 18th September , 1893 . 

PRESENT : 

Sir Arthur J. H. Collins, Kt., 6hirp Justice and 
Mr. Justice Davies. 


Krishnaya Navada and others (Plaintiffs) Appellants 

versus 

Panchu and others (Defendants) Respondents.* 


Code of Civil Procedure — Act XIV of 1882 , ss. 562 % 566 and 582 — Order 
made on appeal to amend plaint . 

On appeal from tht decision of a District Munsif in favour of the plaintiffs, in a suit for 
the recovery of rent, the District Judge set aside the decree of the lower Court, ordered a 
new trial, and directed the amendment of the plaint by inserting the exact boundaries of the 
land on which the plaintiffs claimed the rent : 

[188] Held , that the order for amendment of the plaint was bad under s. 662 of the Code 
of Civil Procedure, since the original Court had not “ disposed of the suit upon a preliminary 
point,” and that it was likewise bad under s. 582 f, since there had been no dispute as to the 
boundaries of the land before the original Court. If the information was necessary, the 
District Judge should have sent down an issue on the point for trial under s. 666 of the Code. 

Appeal against the order of W. 0. Holmes, Acting District Judge of South 
Canara, in Appeal Suit No. 233 of 1891, reversing the decree of U. Babu Row, 
District Munsif of Udipi, in Original Suit No. 887 of 1888. 

On appeal against the decree of the District Munsif in a suit for recovery of 
rent given ki favour of the plaintiffs, the District Judge, having set aside the 
decree and ordered a new trial, directed the amendment of the plaint by the 
insertion of the exact boundaries of the land on which the plaintiffs claimed rent, 
a point on which there had been no dispute in the lower Court. t 

The plaintiffs preferred this appeal. 

Pattabhirama Ayycur for Appellants. 

The respondents were not represented. 

Judgment. — If the order is an order under section 562 of the Code of 
Civil Procedure, as contended for by appellants, it is clearly bad, as the origi- 
nal Court had not disposed of the suit ou a preliminary point. The course the 
Judge should have adopted in order to ascertain the boundaries of the plaint 

* Appeal against Order No. 117 of 1892. 

t [ Sec. 582 : — The Appellate Court shall have, in appeals under this chapter, the same 
powers, and shall perform as nearly as may be the same duties. 
Appellate Court to have as are conferred and imposed by this Code on Courts of original 
same powers as courts of jurisdiction in respect of suits instituted under chapter v ; 
original jurisdiction. and in chapter xxi, sb far as may be, the words “ plaintiff, ” 

44 defendant '* and “ suit ” shall be held to include an appellant, 
a respondent and an appeal, respectively, in proceedings arising out of the death, marriage 
or insolvency of parties to an appeal. 

(the provisions hereinbefore contained shall apply to appeals under this chapter so far 
as suoli provisions are applicable.] 
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land, if that information* was necessary, was to have sent down an issue on 
the point for trial under section 566* of the Code. 

It is however contended on the other side that the order was one merely 
for the amendment of the plaint m the matter of boundaries and was passed 
under section 682 of the Code as an order that should have been passed by the 
original Court. But the answer is that there was no dispute as to the bound- 
aries of the land before the original Court, and, therefore, that that Court 
could have had no ground for returning the plaint for amendment. We are 
of opinion that this fact takes the case out of the purview of section 582 even 
if that section is at all applicable. It follows that the remand must have been 
under section 562, and as such it was an illegal order. We, therefore, reverse 
it and direct the Judge to dispose of the appeal on its merits. 


[18»1 APPELLATE X3IVIL. 

The 10th February , 17th September and 23rd October , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Narayanan Nambudri and others (Plaintiffs and first 

Plaintiff’s representative) Appellants 
versus 

Damodaran Nambudri and others (Defendants Nos. 1 and 

* 3 to 5, 7, 8, and sixth Defendant's heir) Respondents. t 

Sale of land for arrears of revenue — Revenue Recovery Act — Madras Act II of 
1864, s . 36, cl. 2 and s. 59 — Sale irregular by reason of not being dulytwfftified — * 
Limitation — Alleged fraud affecting sale— Limitation Act — 

Act XV cf 1877, s. 8. 

When there are arrears of revenue so as to give jurisdiction to the Collector to sell under 
Madras Act II of 1864, the sale, however irregular, is a proceeding under that Act, for pur- 

*[ Sec. 566: — If the Court against whose decree the appeal is made has omitted to 
n 4 . n frama or try any issue, or to determine any question of fact, 
When Appellate Court w bich appears to the Appellate Court essential to the right 
may frame issues ana refer a ec i g i on 0 f the suit upon the merits, and the evidence upon the 
them for trial to Court wnose recor( j j 8 no t sufficient to enable the Appellate Court to determine 
decree appealed against. suc h issue or question, the Appellate Court may frame issues for 
trial, and may refer the same for trial to the Court against whose decree the appeal is made, 
and in such case shall direct such Court to take the additional evidence required, 

and such Court shall proceed to try such issues, and shall return to the Appellate Court 
its finding thereon together with the evidence.] ' ‘ . 

• * t Second Appeal No. 1872 of 1891. ’ 
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poses of limitation, and is valid not only as between the Collector and the defaulter, but as 
between the Collector and the purchaser at the sale. Venkata v. Chengadu (I.L.R., 12 Mad., 
168) and Nilakandan v. Thandamma (I. L. R., 9 Mad., 460) followed. 

The mere tact that one of the plaintiffs in a suit, brought to set aside a sale under Madras 
Act IT of 18C4, is a minor is not sufficient to save the limitation bar under s. 59 of Madras 
Act II of 1864, when an alleged fraud affecting the sale came to the knowledge of the other 
plaint ; Up who are majors and are jointly interested with the minor more than six months 
prior to the institution of the suit, s. 8 of the Limitation Act being inapplicable to such cases. 

Second Appeal against the decree of E, K. Krishnan, Subordinate Judge of- 
South Malabar, in Appeal Suit No. 513 of 1890, affirming the appeal [decree?] of 
P, Govinda Menon, District Munsif of Betutnad, in Original Suit No. 367 of 1889. 

The facts of this case appear sufficiently for the purpose of this report 
from the following judgments of the High Court. 

Both tho lower Courts decreed in favour of the defendants. 

The plaintiffs preferred this appeal. 

Subramanya Ayyar and Sundara Ayyar for Appellants. 

Govinda Menon for Respondent No. 6. 

This second appeal coming on for hearing before SHEPHARD and BEST, JJ., . 
on Friday the 10th day of February 1893, the Court made the following 

[190] Order.—" The Subordinate Judge has not considered the question 
whether the sale was notified as required by the Act which was the fourth 
ground of appeal before him. The District Munsif considered this point and 
found on it in favour of the defendants. 

“ We must ask the Subordinate Judge to submit a finding on this issue 
within one month from date of receipt of this order ; and seven days will be 
allowed for filing objections after the finding has been posted up in this Court. ” 

In compliance with the above order, the Subordinate Judge submitted the 
following 

Finding. — “ I am directed to submit a finding on the point ‘ whether the 
sale was notified as required by the Act ? * 

“ The Revenue Recovery Act II of 1864, s.36, cl. 2, prescribes the mode 
of notifying sale under the Act, A notice of the sale in English and in tho 
language of the district shall be fixed up one month at least before the sale in 
the Collector's Office, in the taluk cutcherry, in the nearest police station 
and on some conspicuous part of the land. There is no evidence what- 
ever to prove such publication. Instead of producing the process server’s 
return or other record to show that copies of the sale notice were affixed to the 
above-mentioned four places, the seventh defendant’s vakil refers me to a 
number of documents and to the depositions of witnesses which do not support 
his case. The exhibits referred to contain no evidence on the point. The 
evidence qf the Menon and the Adhikari (eighth defendant) examined as plain- 
tiffs’ witnesses 15 and 18 is insufficient and unreliable. The Menon makes the 
vague statement that ‘ there was a regular attachment.* The Adhikari (eighth 
defendant) deposes that a copy of the notice of sale was affixed to a conspicuous 
place, though he cannot say where. Bearing in mind that this defendant, 
whom the plaintiff accuses to be the real purchaser, took care not to affix to 
the land the copy of the attachment notice, his statement that the sale notice 
had been affixed ‘ in some conspicuous place * is not entitled to weight. Defend- 
ants’ eecond and sixth witnesses are the Revenue Inspector and village peon 
respectively. The former does-' not depose regarding the sale notice. The 
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latter states that he served the notice by affixing a copy presumably to tho 
plaintiffs’ house. This is all the evidence referred to by the vakils. 

[191] ‘ 1 The plaintiffs’ vakil points out that the attachment was not 
effected in the only legal mode in which it could be effected under section 7 of 
the Act, viz., by affixing a copy of the notice to the land attached and by 
notifying it by public proclamation on the land as well as in tho District 
Gazette . The omission to £ffix the copy to the land is admitted by the 
Adhikari, the eighth defendant. There is no evidence that if was posted on 
•the land. Plaintiffs’ vakil contends that there can be no valid notification of 
sale without the preliminary process of attachment, but I hardly think this 
objection can be considered in deciding the point referred to mo for a finding, 
viz., whether the sale was notified as required by the Act. 

“ I find that the sale was not notified as required by the Act.” 

This second appeal coming on again for final hearing on Tuesday, the 17th 
ultimo, on return to the order of this Court, dated 10th February 1893, and 
having stood over for consideration till this day, the Court delivered the 
following judgment 

Muttusami Ayyar, J. — This was a suit to set aside a revenue sale 
.held under Act II of 1864. The sale was held in June 1888 andtliis suit was 
brought on the 12th August 1889. It is found that at the date of sale there 
were arrears of revenue due to the Government to the extent of Its. 54-1-7, 
and it is clear that the Collector had jurisdiction to sell the land under Act II 
of 1864. It is found, however, by the Lower -Appellate Court that the sale 
was not duly notified as required by the Aot and to this extent the procedure 
followed by the Collector was irregular. Both the lower Courts find that 
the seventh defendant purchased the land benami for the eighth and ninth 
defendants, of whom the former is the Adhikari of the amsom wherein the 
land brought to sale is situated. Appellants imputed fraud to the Adhikari, 
but the Courts below have negatived it. It is further found that appellants 
were aware of the sale and its confirmation more than six months before suit. 
The question for decision in this appeal is whether, upon the foregoing facts, 
the Courts below were correct in holding that the sale was a proceeding 
within the meaning of section 59 of Act II of 1864 and that the suit was 
therefore barred by limitation. The contention in second appeal is that 
the sale, though valid as between the Collector and appellants, is not 
so as between the latter and the purchaser on the [192] ground of 
fraud. The decision of the lower Courts is in accordance with the 
principles laid down in Nilakandan v. Thandamma (1. L. R., 9 Mad., 460) 
and in Venkata v. Chengadu (I. L. R., 12 Mad., 168). The decision in the 
last-mentioned case is that of four Judges who held that the revenue sale in 
that case, however irregular it was, was a proceeding under the Act for 
purposes of limitation, as the Collector had jurisdiction to sell. It was also 
pointed out in that case that the decision in Nilakandan v. Thandamma (I.L. R., 
9 Mad., 460) proceeded on the ground that there were really no arrears of 
revenue and that tho sale was really without jurisdiction. Both decisions 
recognize the general principle that a revenue sale is a statutory sale and that 
when there are arrears of revenue so as to give jurisdiction to the Collector to 
sell, the sale, however irregular, ipust be treated as a proceeding under the Act. 
1 am unable to reconcile the contention of appellants’ pleader with the principle 
that statutory sales depend for their validity upon the pre-requisites prescribed 
by the statute and not on matters which lie outside its purview. I would 
decline to order any further enquiry whether the price realized was adequate 
and whether any substantial injury resulted from the sale not having been duly 
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notified, and dismiss the second appeal on the ground that the sale in this 
case was a proceeding under section 59 of Act II of 1864 and that the suit is 
time- barred. 

Best, J. — The finding on the issue sent for trial is that the sale was not 
notified as required by Act II of 1864. This is a finding of fact which we 
must accept. It is contended, however, on behalf of respondents that the suit 
is time-barred by section 59 of the Act. Thcr mere fact of second plaintiff 
being a minor is not sufficient to save the limitation bar when the alleged 
fraud came to the knowledge of others jointly interested with the minor more 
than six months prior to the institution of the suit ; for, as observed in Seshan 
v. Bajagopala (I. L. R., 13 Mad., 236), section 8 of the Limitation Act is in- 
applicable, the object of that section being the same as that of the correspond- 
ing section 4 of the English Act, 3 and 4 William IV, Chapter 42, which, 
as remarked by Lord Kenyon in Perry v. Jackson (4 T. R., 616 at 
p. 519), " was introduced into the statute in order to protect [193] the 
interests of those persons which there was no one of competent age, 
competent understanding, or competent} in point of residence in the coun- 
try to protect.” See also Vigneswara v. Bapayya (I. L. R. 16 Mad., 436). 
As was held^n Venkata v. Chcngada (I. L. R., 12 Mad., 168), the period of limi- 
tation for a suit such as the present is six months from the date on which . 
the fraud was discovered, and, as the present suit was brought more than 
six months after the alleged fraud came to the knowledge of plaintiffs’ father 
and also of first plaintiff himself, it is clearly time-barred. 

The appeal fails therefore and is dismissed with eosts. 


NOTES. 

[ See the notes to 13 Mad., 236 ; 16 Mad., 436 in the LAW REPORTS REPRINTS. See 
also 19 Mad., 243 ; 25 Mad., 431 ; 28 Cal., 465. J 
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APPELLATE CIVIL. 


The 14th July attf 16th August , 1893. 

P^Ssent : 

Mb. Justice Muttusami Ayyab and Mr. Justice Davies. 


Secretary of State for India (Defendant) Appellant 

versus 

Vydia Pillai and another.. (Claimants) Respondents.* 


Madras Forest Act — Act V of 1882 , ss. 2, 4, 10 and 14 — Claim to percentage 

of forest income — The Pensions Act — Act XXIII of 1871 , s . 4 — ‘ Civil 
Court ' — Jurisdiction of Forest Settlement Officer — 

Jurisdiction of Appellate Court. * 

A claim to a percentage of forest income is not a claim to forest produce under Madras 
Aot V of 1882, nor is it a claim to a right specified in s. 4 of that Act. 

A Forest Settlement Officer has no jurisdiction to entertain a suit in which such a claim 
is made, and such a suit brought by discharged forest karnams is barred by s. 4 of the 
Pensions Act. 

A Forest Settlement Officer is a 1 Civil Court 5 for the purposes of the Pensions Act. 

If a Court of limited jurisdiction exceeds its powers and adjudicates on a claim over 
which it has no jurisdiction, the Court (if any) which exorcises appellate jurisdiction over it 
is bound to entertain an appeal preferred against the lower Court’s decision and to correct 
the error. 

A Court of competent appellate jurisdiction in such a case is not bound by an order made 
without jurisdiction by a Collector on an appeal to him in the same suit. 

Submission by the parties to his jurisdiction cannot give a Forest Settlement Officer 
jurisdiction in a case where he has no inherent jurisdiction. 

ClMl SECOND Appeal against the decree of C. Ramachendra Iyer, District 
Judge of Nellore, in Appeal Suit No. 241 of 1890, confirming the decision of 
I. Sarabhalingam Naidu, Forest Settlement Officer of Nellore and Bellary, in 
Claim No. 847 of 1887. 

The. facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court. The Forest Settlement Officer decreed 
in favour of the plaintiff, and, on appeal by the defendant, the District Judge 
held that he had no jurisdiction to entertain the appeal, and dismissed it. 
The defendant preferred this appeal. 

The Acting Government Pleader (Subramanya Ayyar) for Appellant. 

Seshagiri Ayyar for Respondents. 

Judgment. — This is a claim made to a percentage of the net revenue of 
the reserved forest at Sriharicotta under Madras Forest Aot V of 1882. The 

^ Second Appeal No. 586 of 1892. — r 
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appellant before us is the Secretary of State for India in Council represented 
by the District Forest Officer, and respondents are two mirasi karnaras who 
had' served as such in connection with the forest till 1884, when the 
Forest Officer dispensed with their services. The claimants stated that 
from time immemorial their family had been enjoying the rusum and render- 
ing services as karnams in relation to the forest, and that in return a commission 
of Rs. 5-7-6 on every 100 rupees of the net income of the forest had been paid 
to them. The appellant repudiated the claim, but did not object to the 
jurisdiction of the Forest Settlement Officer. On the 31st May 1888, the 
Forest Settlement Officer held that he had no jurisdiction to entertain the 
claim, the right asserted by respondents being neither a right in and over the 
forest nor a right to forest produce. He further held that the claim was barred 
by section 4 of the Pensions Act, XXIII of 1871. The respondents appealed 
from this decision to the Collector of the district, who considered that the right 
set up by the claimants was not outside the provisions of the Forest Act, that 
the Forest Settlement Officer was not a Civil Court for the purposes of the 
Pensions Act, and that the G.O.. No. 389, dated 26th May 1886, referred 
the claimants to the Forest Settlement Officer. The appellant denied the 
Collector’s jurisdiction to entertain the appeal, but his objection was over- 
ruled, and in the result the Collector remanded the case for disposal on the 
merits. Thereupon, the Forest Settlement Officer investigated the merits 
[19S] and decreed the claim. From his decision the Secretary of State 
preferred an appeal to the District Court, hut the District Judge held that he 
had no jurisdiction to entertain the appeal and dismissed it with costs. Hence 
this second appeal. 

The jurisdiction created by the Forest Act being a limited jurisdiction, the 
first question is whether, as held by the Judge, the right claimed is a right speci- 
fied in section 4 of the Forest Act. That section describes the rights which the 
Forest Settlement Officer is authorized to deal with as rights in and over the land 
comprised within the limits of the forest or to any forest produce of such land. 
The Judge determines the question in the negative. Assuming that his decision 
is correct, it does not follow that he had no jurisdiction to entertain the appeal 
preferred by the appellant. If a Court of limited jurisdiction exceeds its powers 
and adjudicates on a claim over which it has no jurisdiction, it is an error which 
the Court, if any, exercising appellate jurisdiction over it is bound to cdrrect, as 
every Court of appeal has all the powers of a Court of revision. In the case before 
us, it is clear that the Forest Settlement Officer exercised jurisdiction by reason 
of the Collector Mr. Macleane’s decision that the right in contest was not 
outside the provisions of the Forest Act. Under section 14 of the Forest Act, 
the Collector has appellate jurisdiction only when fche right adjudicated on by 
the Forest Settlement Officer is a right excepted from the provisions of section 
10 which, among other things, constitutes the District Court as the Court of 
appeal in regard to any right in and over the forest save the excepted rights. 
We agree with fche Judge that the right claimed does not amount to an inter- 
est in land, ft is not similar to fche grant of melvaram right in land in the 
possession of the grantee, or of some one else as in the case of inams. But it 
is similar to the right to a mera to be paid to a karnam by the ryots of the 
village out of the produce of the lands in their possession, and it cannot be 
said that the right creates a joint interest on the part of the karnam in the 
holding of each ryot. Again, an agreement to pay a certain percentage of the 
profits oJ partnership as wages to a servant of the firm does not make him a 
partner* Looking to the relation of the parties as master and servant and to 
the character of the ru$um as a money payment out of the income of the 
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forest in the possession of the Government, it is not reasonable to impute any 
intention to create an interest in the lands. 

[196] Another question for decision is whether the Collector had appellate 
jurisdiction in this case under section 14 or whether the right adjudicated on is a 
right to forest produce. The Judge holds that it is not, and on referring to section 
2 which explains that right, we concur in his opinion. Section 2 describes the 
right as the right to certain specific forest products, which it enumerates, and 
• the fact that the enumeration is not exhaustive can only justify other rights of 
the same description being included in the section. But the right asserted by 
the respondents is a right not to any specific jungle product, but to a percent- 
age of the forest income from certain sources. In this connection, the Judge 
observes that he has no power to hear an appeal from the decision of the 
Collector. If the right claimed is not a right to forest produce and the Collector 
had no appellate jurisdiction, the order made by him is one made without juris- 
diction, and it is not incompetent to a Court of competent appellate jurisdiction 
to say that it is not bound by an order made without jurisdiction by the Collector 
in the same suit. The Government denied his jurisdiction and cannot he said 
to have submitted to it. We are, therefore, of opinion that the Judge was in 
error in declining to entertain the appeal and that he ought to have entertained 
it and adjudicated thereon. 

The Judge states that in his opinion the claim was also barred by the 
Pensions Act of 1871, though he does not rest his decision upon it. By 
section 4 of that Act, no Civil Court shall entertain any suit relating to any 
grant of money or land revenue made by the British or any former Govern- 
ment, whatever may have been the consideration for any such grant and 
whatever may have been the nature of the payment, claim or right for which 
such grant may have been substituted. Nor was any certificate produced 
before the Forest Settlement Officer as provided by section 6 and the endorse- 
ment referred to by Mr. Macleane cannot be treated as a certificate within the 
meaning of . section 6. The-* Judge is therefore well founded in saying that 
even if the right is a right in and over the land, the Pensions Act would 
he a bar. The Collector is in error in saying that the Forest Settlement 
Officer is not a Civil Court for the purposes of the Pensions Act. It is not 
necessafy that the Forest Settlement Officer should he a Civil Court for all 
purposes, but it is sufficient if the jurisdiction exercised by a Civil Court over a 
civil right is transferred to him and he is authorized to exercise it as a sub- 
oidinate tribunal in its place, though a special [197] procedure is prescribed 
for his guidance by a special Act. Nor can submission give jurisdiction in a 
case like this, in which the Forest Settlement Officer has no inherent jurisdic- 
tion, but has only a limited jurisdiction as provided by the Forest Act. 

The conclusion we come to is that the District Judge should have 
adjudicated on the appeal and set aside the decree of the Forest Settlement 
Officer on the ground that the suit was barred by the Pensions Act, and also 
that that officer had no jurisdiction to entertain it under the Forest Act. As 
the question to be decided is one of law, we proceed to do what the District 
Judge ought to have done and accordingly we set aside the decrees of both the 
Courts below and dismiss the claim with costs throughout. 


NOTES. 

[ See also (1895) 18 Mad., 488.] 
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[ 17 Mad. 197 ] 

APPELLATE CIVIL. 

The 5th and 6th December , 1893 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Marimuthu Pillai (Defendant) Appellant 

versus 

Krishnasami Chetti and others ...(Plaintiffs 

Nos. 2, 3, 4) Respondents/' 

Negotiable Instruments Act — Act XXVI of 1881 % s. 46— ^Effect of an invalid 
endorsement of a promissory note by payee — Note recovered by, 
but not re-indorsed to the payee . 

The defendant gave plaintiff a promissory note payable on demand. The plaintiff 
endorsed the note to a third party, a creditor of his, who sued the defendant on the note 
on his refusal to pay. The defendant pleaded that it had been agreed between the payee 
and himself that the note should not take effect until the payee had performed oertain 
conditions which remained unperformed. The suit was accordingly dismissed. The 
plaintiff thereupon paid the endorsee and Look back the note, which, however, was not 
re-indorsed, and instituted the present suit against the defendant, who pleaded that the 
property in the note was not vested in the original plaintiff so as to enable him to maintain 
the suit. On the decease of the plaintiff before the trial his sons were substituted as 
plaintiffs : 

Held , that, although the property in a promissory note payable to order on demand 
passes by endorsement and delivery (Act XXVI of 1881, s. 46), the endorsement in this case 
had been declared invalid in the suit referred to and must therefore be treated as cancelled, 
and consequently the property in the note was vested in the plaintiff at the date of the suit 
so as to enable him to maintain it. 

[198] Appeal against the decree of H. H. O’Farrell, District Judge of 
Trichinopoly, in Original Suit No. 30 of 1890. 

The suit was brought by one Lakshmana Chetti, the payee of a promissory 
note, and the respondents, his legal representatives, against the defendant- 
appellant, the maker of the note. The other facts of the case are stated suffi- 
ciently for the purpose of this report in the judgment of the High Court. 

The District Judge decreed in favour of the plaintiffs and the defendant 
preferred this appeal. 

Bama Ban for Appellant. 

Bhdshyam Ayyangar and Tiruvenkata Chariar for Respondents. 

Krishnasami Ayyar for Respondent No. 1. 

Judgment. — The question is whether property in the promissory note 
vested in Lakshmana Chetti at the date of suit so as to enable him to maintain 
it. The facts, so far as they bear on this point, are shortly these : Lakshmana 
Chetti endorsed the promissory note to one Patnam Subbaiyar, but appellant 
refused to pay when the note was presented foi*payment. Thereupon SuMbaiyar 
applied to a notary public at Trichinopoly for noting the dishonour and the 
note was accordingly protested. Thereupon the endorsee sued the maker in 
No. 37 of 1888 on the file of the District Court, but app* ant pleaded the 
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agreement now set up and contended further that the endorsee paid no 
consideration for the endorsement and that there was, therefore, no valid 
transfer of the promissory note. The District Judge upheld his contention 
and dismissed the suit without entering bn the question whether any and 
what consideration passed from the payee to the maker. On the dismissal 
of this suit Lakshmana Ohetti^paid Subbaiyar and got back the note, but it 
was not re-indorsed in his favour. As appellant’s fourth witness Subbaiyar 
states that the note was endorsed to him in part-payment of a debt due by 
Lakshmana Chetti, and that, when the suit failed, Lakshmana Ghetti paid 
him the amount due under it and got back the dishonoured note, it is no doubt 
true, as argued by appellant’s pleader, that the property in a promissory note 
payable to order on demand passes by endorsement and delivery. So it was 
held in Pattat Ambadi Marar v. Krishnan (I. L. R., 11 Mad., 290), 
and it is also expressly provided for by section 46 of Act XXVI 
of 1881. But, in the case before us, the endorsement [199] in 
favour of Subbaiyar was declared by the decree in Original Suit No. 37 of 
1888 invalid and must, therefore, be treated as cancelled. Moreover, the 
payee of a promissory note is entitled to pay an endorsee when the note is 
dishonoured and, striking out the endorsement, to sue the maker for compensa- 
tion or to re-issue the note. See Byles on Bills of Exchange, fourteenth edition, 
page 195. The objection that respondents have not taken out a certificate to 
collect the debts due to Lakshmana Ghetti is not pressed, the certificate being 
produced before us. 

This appeal fails and is dismissed with costs. 

NOTEB. 

iSee also (1907) 30 Mad., 441 ; 17 414.] 
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APPELLATE CIVIL. 


The 18th , 20th and 26th October , 1893. 
m Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Vythilinga Pandara Sannadhi and others (Defendants) Appellants 

versus 

Somasundara Mudaliar and others (Plaintiffs) 

Respondents.* * 


Temple repairs — ‘ Katlais ’ or distinct endowments — Liability for repairs — Proof 
of custom in absence of endowment-deeds . 

The 1 pahchayatdars' or managers of a temple, being directed by a Magistrate to repair 
the gateway of a store-house within the temple precincts and under their immediate contfpl, * 
spent* Rs . 10-8-0 in so doing from the funds of a * katlai ’ or endowment of which they w&re 
managers. They then sued the trustees of two other 1 katlais’ for recovery of the said sum' 
on the ground that, by the usage of the temple, the cost of repairs was payable from the 
defendants’ income, and asked for a declaration that the duty of executing repairs fell upon 
the defendants' 1 katlais ’ : , 

* - - # Appej j 64 1892 ' 
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Held that, in the absonce of any endowment or trust-deed regarding the ‘katlais,’ the 
decision must be found in the usage of the temple, upon proof of which judgment was given 
for the plaintiffs, and a declaration added to the effect that the defendants were liable for 
repairs to the temple so far as the surplus funds of their 4 katlais 1 should permit. 

Appeal against the decree of T. Ramasami Ayyangar, Subordinate Judge of 
Negapatam, in Original Suit No. 45 of 1890. ' 

The defendants preferred this appeal. 

[ 200 ] The facts of this case appear sufficiently for the purposes of this 
report from the following judgments of the High Court : — 

Muttusami Ayyar, J.— There is an ancient temple called Sri Tiyagaraja 
Swami temple in the town of Tiruvalur in the Negapatam taluk of the district 
of Tarijore. Respondents are its ‘ panchayatdars * or managers, and appellants 
are trustees of two of the ‘ lublais ’ attached thereto called Abhisheka Katlai and 
Rajan alias Saba Katlai. In ordinary parlance, the term ‘katlai,’ as applied to 
temple endowments, signifies a special endowment for certain specific service 
or religious charity in the temple. Ardajama Katlai or endowment for mid- 
night service is an instance of the former, and Annadana Katlai or an endow- 
ment for distributing gratis food to the poor is an example of the latter. In 
this sense, the word ‘katlai’ is used in contradistinction to the endowment design- 
ed generally for the upkeep and maintenance of the temple. In the case of 
some important temples, the sources of their income are classified into distinct 
endowments according to their importance ; each endowment is placed under a 
separate trustee, and specific items of expenditure are assigned to it as legitimate 
charges to be paid therefrom. Each of such endowments is called also a katlai 
and the trustee who administers it is called the katlaigar or the stanik of the 
particular katlai. The term ‘ katlai ’ is used in the present suit in this sense 
and Exhibit R enumerates the several katlais that exist in connection with 
the temple at Tiruvalur together with their average income from fasli 1221 to 
fasli 1228. When the institution was under the immediate control of officers 
of the Government, it appears from that exhibit that ‘ Abhisheka Katlai ’ under 
first appellant’s management had an average income per year of 8,734 pons, 2|[ 
fanams or Rs. 13,647-3-11, and that Rajan Katlai and Annadana* Katlai, 
which are under second appellant’s management, yielded an annual income of 
10,208 pons, 9 fanams or Rs. 15,951-6-6, while the ‘ Ulfchurai Katlai \ which 
is under the direct management of the panchayatdars, produced an income of 
pons 6,247 or Rs. 9,760-15-0. It is these four katlais that are important, 
the other katlais having only small endowments whose average income is not 
likely to be in excess of their current expenses. The contest in this suit is as 
to appellants’ liability to provide from the endowments in their charge for 
the necessary repairs of the temple and of the large tank outside called 
Kamalalayam which is attached to it. 

[ 201 ] The facts which have given rise to this litigation are shortly these. 
Within the precincts of the temple there is a building, called the ' Kottaram 
used as the store-room or store-house wherein provisions required for the 
use of the temple are usually secured by the panchayatdars. About November 
1887, it came to the knowledge of the Head Assistant Magistrate in charge of 
the Negapatam taluk that the gateway giving entrance into the store-room was 
in such a state of repair as to endanger the safety of persons using it or passing 
near it. .He called upon appellants to remove this source of danger under section 
133 of the Criminal Procedure Code, but they alleged that respondents were the 
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parties bound to execute the necessary repair according to the usage of the temple. 
After hearing both parties, the Magistrate declined to decide the question 
and held that .the store-house being under the immediate control and in the 
charge of respondents as trustees of the Ulthurai Katlai, they were bound, 
under the Code of Criminal Procedure, to execute such repairs as were necessary 
to prevent danger to the public and made an order to that effect on the 23rd 
August 1888. Prom the 4th to the 7th October 1888 respondents spent Rs. 10-8-0 
from the funds of the 'Ulthurai 1 Katlai under their management and repaired 
.the gateway in obedience to the above order. On the 10th December 1888 
they instituted this suit to recover the amount so spent by them from the 
funds of the katlais under appellants’ management. Their case is that the 
two katlais under appellants’ management consist of landed properties of the 
temple yielding an annual income of Rs. 30,000 and 20,000, respectively, that, 
by the usage of the institution, the cost of repairing the temple and the tank 
and of erecting necessary buildings is payable from that income, that appel- 
lants were bound to contribute to the cost of such repairs and structures in 
the proportion of two-thirds from the Abhisheka Katlai and one-third from the 
Rajan Katlai. They prayed for a decree directing appellants to pay them 
Rs. 10-8-0 with subsequent interest and costs, and declaring that the duty of 
. executing repairs, as mentioned in the plaint, devolved on appellants by the usage 
of the temple. These, however, denied their liability and contended that there 
were various katlais attached to the temple in question, that they had separate 
buildings assigned to them within the precincts of the temple, and that it was 
the duty of katlaigars or trustees of the katlais to keep their own buildings 
in repair. They pleaded also to the [202] jurisdiction of the Subordinate 
Court, alleging that the present suit was cognizable by a Small Cause Court and 
that the staniks of the Ulthurai Katlai should be coplaintiffs. But they 
admitted that “ on certain occasions, when funds were available, certain repairs 
were executed by them,” adding that they were so executed at their will and 
pleasure and that respondents had no right to compel them to execute such 
repairs. 

The two preliminary objections taken to this suit are that it is cognizable 
by a Court of Small Causes and that the staniks of the Ulthurai Katlai 
ought to have been made parties to it. They form the subject of the first and 
fourth issues, which the Subordinate Judge has determined against appellants. 
The plaifit contains a prayer for a declaratory decree, which a Court of Small 
Causes is not competent to pass. Nor is it shown that the staniks of the 
Ulthurai Katlai are not mere temple servants subordinate to the panchayatdars. 
There is also no doubt that as dharmakartas respondents are bound to see that 
the temple is kept in proper repair by those who are bound to do so according 
to usage. In my judgment the Subordinate Judge has properly disal- 
lowed both the preliminary objections. Again, it is not seriously denied that 
Rs. 10-8-0 have not {sic.) been spent by respondents upon the repair of the Kotta- 
TSfMritB'found by the Subordinate Judge and the substantial question argued on 
appeal is as to appellants’ liability to make the repair out of the funds of the 
katlais under their management. This forms the subject of the second issue 
and the Subordinate Judge has determined it in favour of respondents. No 
endowment or trust-deed is forthcoming in regard to the katlais, and it is 
conoeded that the rule of decision must be found in the usage of the temple. 
The contention in appeal, therefore, is that the evidence does not warrant the 
finding of the Subordinate Judge in respondents’ favour. 

In support of the finding there is first the admission made by appellants 
themselves. In their written statements they averred that they executed 
repairs when funds were available. Though they qualified this admission by 
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stating that they were under no obligation to do so, I agree with the Subordinate 
Judge that this statement is entitled to no weight. As katlaigars, appellants are 
trustees and they can only spend the income of the trust property upon the 
particular trusts attached to those katlais, and the explanation that they execut- 
ed repairs at their pleasure is not intel-[2D3]ligibld. Further, the first defendant 
stated in his evidence that the lands under his management as katlaigar are 
properties originally granted for the use of the temple by former sovereigns of 
Tanjore and that their income is first applied to the expenses of daily worship 
and of festivals and that the surplus is then spent on repairs. Adverting to a 
temple building called Porpandara, he deposed that it was in the exclusive 
possession of. respondents and the expenses of its repair, as of several other 
buildings in the possession of respondents, were borne by the two katlais in 
the proportion of two-thirds and one-third. Moreover, it is in evidence that 
the katlai lands were in the possession of the Collectors of the district till 1847, 
when they were formally made over to appellants’ predecessors. The 
muchalkas which these executed on that occasion contain a distinct acknowledg- 
ment that the katlai lands were originally granted to Sri Tiyagaraja Swami and 
an undertaking to apply the income derived therefrom to the said temple. This 
is significant as showing that the repair of the temple was a trust to which the 
surplus income had to be devoted according bo the original grant. I have already 
referred to Exhibit R and showed that, so far as the amount of average 
income is concerned, Abhisheka Katlai, Rajan Katlai and Ulthurai Katlai are 
the most prominent as being in a position to have a surplus at their disposal. 
It appears, however, from the sanad G and Exhibit T, and it is also conceded 
for appellants that the mohini or money allowance paid by the Government 
to the panchayatdars which (as is seen from Exhibit Nl) forms the largest 
portion of the income of the Ulthurai Katlai is not chargeable with the cost 
of repairs, as it is an endowment for meeting certain defined items of expendi- 
ture. As argued by respondents’ pleader, it is antecedently probable that if 
appellants’ katlais alone bear the cost of repair, they do so because their large 
income is likely to leave a surplus available for being laid out on repairs. 

Exhibit HI is an account dated July 1839, and it enumerates the various 
duties which devolve on the katlaigars, and in the case of appellants looking after 
repairs is specified as one of them, whilst in the case of Ulthurai Katlai no 
similar duty is mentioned. Again, the same account shows that so dhrly as 
1829 an establishment for carrying out ordinary repairs was kept up by 
appellants’ katlais and its cost was paid out of the funds of those katlais. 

Another group of documents, Exhibits J to Q, is referred to by [204] the 
Subordinate Judge in paragraph 11 of his judgment as evidencing actual 
execution of repairs at the cost ol appellants’ katlais. Their genuineness 
is not questioned in appeal and their contents show that both appellants 
or one of them executed repairs from time to time in 1829, 1831 and 
1832. It is argued on behalf of appellants that they merely superin- 
tended the execution of the repairs, but that they were paid for from 
the funds provided by the Collectors of the district as per estimates 
previously sanctioned by them. The exhibits specify the estimated amount 
sanctioned by the Collectors under it, the amount expended on repairs 
on each occasion and are signed by the staniks t of both katlais or by one of 
them and countersigned by taluk officials. It is not explained why the repre- 
sentatives of these katlais were always selected to execute the repairs in 
preference to panchayatdars if their katlai funds were not spent under previously 
sanctioned estimates. The Subordinate Judge naturally presumes that the 
course of business consisted in the katlaigars submitting estimates of repairs, 
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obtaining the Collector's sanction for the outlay from the katlai funds and then 
executing the repairs from such funds in accordance with the estimate. I cannot 
say that this inference is, under the circumstances, unreasonable. 

Moreover, Exhibit Y shows that in 1849 the Collector sanctioned the ex- 
penditure of'Rs. 10,000 upon repairs on applications and estimates submitted 
by the katlaigars. Though, as argued by appellants’ pleader, the exhibit does 
not mention the names of the katlaigars, yet it is material in so far as sanction 
is sought for laying out the income of katlais on repairs. 

It appears further from Exhibit D that so recently as 1886 the trustee of 
the Abhisheka Katlai corresponded with the Deputy Tahsildar of Tiruvalur 
acting on behalf of Ulthurai Katlai on the subject of certain repairs. 

It appears that first appellant did not repudiate his liability to repair, but 
entered into an explanation why it was not then necessary to do the repairs. 

There is again Exhibit H which shows the amount required in August 1833 
for consecrating an idol which was lost in 1802 and discovered in 1833. It 
purports to be a dittam or estimate of necessary expenses submitted to the 
Collector, and the amount entered as received from the Huzur is Rs. 586 which is 
divided [203] between the Abhisheka Katlai and Rajan Katlai, viz., Rs. 386 
for Abhisheka Katlai and Rajan Katlai and Rs. 200 for Annadana Katlai. It 
is clear that the Collector did not sanction the outlay from the public treasury ; 
whence did he then get the necessary funds ? It is not unreasonable to infer 
from Exhibit H l that the funds came from those katlais among the trusts of 
which the repair or Tiruppani of the temple finds a place. 

On the other hand, our attention is drawn to certain facts by appellants' 
pleader as favouring their contention. The first fact to which reference is 
made is the preparation in 1820 of a new dittam or ‘ standing budget estimate’ 
under the order of the Collector of Tanjore who then exercised control over 
the management of Hindu temples in the district. By Exhibit T he directed 
that the various sources of income should be estimated and that 20 per cent, 
should be deducted therefrom and kept as a reserve fund for meeting loss from 
floods, from withering of crops, from high prices and other unlooked-for causes 
and observed that, even if there were no such loss, the reserve fund was needed 
for the purpose of repairing the temples and preserving them in the same con- 
dition. # Exhibits Nl, 01, P and Renumerate the several sources of income for 
the three principal katlais and for the whole temple including all the katlais 
and the 20 per cent, deduction is entered against all sources of income except 
the mohini allowance paid by Government for the daily and festival expenses 
of the temple. In Exhibit 01, which is the dittam account for the Abhisheka 
Katlai, there is an entry under the head of extra expenses in the column of 
remarks "cost of repairs not included in the new dittam. Hence the decreatt." 
This is referred to on respondents' behalf as suggesting the inference 
that, prior to the preparation of the new dittam account, such cost formed 
part of the old dittam of the katlai. However this may be, these exhibits do 
not throw light on the ancient usage of the temple before us. The constitu- 
tion of a reserve fund such as was suggested by the Collector might be an 
administrative improvement conducive to beneficial management. Under what 
authority the Collector issued the order T in regard to trust properties is not 
clear. It had no especial reference to the temple at Tiruvalur nor was its 
primary object to create a fund for repairs or to supersede any pre-existing 
obligation in that respect. There is further no evidence to show that a reserve 
fund was so constituted and since [206] kept up. It is indeed suggested that 
.it was not so kept up and the absence of allusion to it in the later Accounts 
of 1830 favours the suggestion. It is noteworthy that appellants did not refer 
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to any such fund in their written statements, or say that repairs were to be 
made from that fund ; their case being that the katlais in their charge were 
not responsible for undertaking temple repairs and not that they as well as 
the other katlais were bound to meet the cost of repairs in proportion to the 
income. The contention, therefore, that the exhibits now under consideration 
negative appellants' liability appears to be an afterthought. 

Another matter on which appellants' pleader lays stress is that it is natural 
that each katlai should repair the buildings in its charge as alleged by them. 
I am not prepared to attach importance to this contention, for Exhibits T to* 
K show that appellants executed repairs to buildings in the temple which are 
not in their possession, but are in the immediate charge of the panohayatdars 
and among others to the kottaram or store-room now under consideration. 

Another piece of evidence is Exhibit VII referred to by the Subordinate 
Judge in paragraph 16 of his judgment. There is no evidence to show when 
it was prepared, nor are we referred to any other document which refers to con- 
tribution by other katlais towards the cost of repairs. On the whole, the 
weight of testimony appears to me to be in favour of the conclusion at which 
the Subordinate Judge has arrived. It is true that there is no endowment- 
deed forthcoming. It is also true that no accounts are produced to show exe- 
cution of repairs by appellants except fora few years. But it should be remem- • 
bored that the accounts are with appellants and their omission to produce them 
is open to remark. But there is the fact that all the katlai lands are lands 
originally granted for the use of the temple and there is an undertaking to 
apply their income to the temple. There is next the admission that the 
surplus income was spent on repairs and there is also the presumption that, 
unless the execution of repairs was one of the trusts of the katlais, the 
surplus would not have been so spent. Having regard to the fact that 
the katlais under appellants contribute also to the daily and festival 
expenses, the statement that the surplus is alone utilized in carrying out 
repairs is not improbable. There is further the fact that looking after 
repairs is entered in HI among the duties devolving on the [207] 
representatives of appellants’ katlais. There is also positive evidence 
as to appellants having actually executed repairs to various temple buildings 
in 1829-31 and 1832. There is some evidence of conscious liability to execute 
the necessary repairs in 1849 and 1886. Whilst these facts convey the impres- 
sion that the katlai funds were spent on repairs because there was an obligation 
so to spend them, there is no evidence of any other katlai besides having 
regularly contributed to the cost of the repair. Exhibit VII, which contains a 
single entry to that effect, is not sufficient evidence of the usage of the temple. 
The exemption of the mohini allowance from liability for the cost of the 
rl|)air and a comparison of the average income of the various katlais men- 
tioned in Exhibit R raise also a presumption that the liability devolved on the 
Atheenam Katlais by reason of their being able to command a surplus income. 
Again, the allusion to the reserve fund, which the Collector proposed to organize 
in 1820, is an afterthought. There is no evidence that such fund is in exist- 
ence nor was it referred to by appellants in their written statements. The 
suggestion that each katlai repairs the buildings in its charge is incompatible 
with the documentary evidence, which shows that appellants' predecessors 
repaired various temple buildings which are mot under their control and kept 
up a standing establishment for carrying out small repairs. There is no trace 
in the evidence of other katlais having regularly contributed to the cost of 
repairs. Under these circumstances, I am unable to accede to the contention 
that the finding of the Subordinate Judge on the second issue is contrary tc 
the ;weight of evidence. The deoree of the Subordinate Judge must, therefore, 
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be affirmed, but: a declaration must be added to the effect that defendants are 
liable for repairs to the temple so far as the surplus funds of their katlais shall 
permit. The appeal having substantially failed, appellants will pay respond- 
ents’ costs and bear their own costs 
Beat, J, — I concur. 


[ 208 ] APPELLATE CIVIL. 

The 25th October , 1 893. 

Present : 

Mr. Justice Muttitsami Ayyar, and Mr. Justice Best. 


Nurana' Maiva (Defendant) Appellant 

versus 

Vasteva Karanta and another (Plaintiffs) Respondents. * 

Widow in possession of her late husband's land— Sale of the land in execution of 
a personal decree obtained against the widow — Suit by the nephew and rever- 
sioner of the deceased husband to recover the land from the purchaser. 

A Hindu widow sued to recover certain land which belonged to her late husband from 
his brother. The suit wa$£ compromised by means of a razinamah, one of the terms of which 
was that the widow should remain in possession of and enjoy the property, but should not 
alienate it without the brother’s permission. Subsequently a personal decree was obtained 
against the widow, and the land being sold in execution, was purchased by the defendant in 
the present suit, in which the first plaintiff was the nephew and reversioner of the deceased 
husband : # 

Held, that the suit against the widow being on a personal claim, only her limited 
interest in the property was sold in execution, and that consequently the plaintiff was entitled 
to the property. Jugul Kishore v. Jotendro Mohun (I. L. R., 10 Cal., 985) distinguished, and 
the principle in Baijun Doobey v. Brij Bhooknn hall Aumsti (L. R., 9 1. A , 275 ; 8.C. I. L 
R., 1 Cal., 133) applied. 

SECOND Appeal against the decree of W. C. Holmes, District Judge of South 
Canara, in Appeal Suit No. 286 of 1891, reversing the decree of J. P. Fernandez, 
District Munsif of Kundapur, in Original Suit No. 152 of 1890. 

The District Munsif decreed in favour of the defendant, but the District 
Judge on appeal by the plaintiffs reversed the decree. 

The defendant preferred this appeal. 

The facts of the case are # stated above sufficiently for the purposes of 
this report. 

Pattabhirama Ayyar for Appellant. 

Madhava Bau for Respondents. 

* * Second Appeal No. 213 of 1898, 
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Judgment. — There is nothing to show that the deeree was obtained 
against the widow Mahalakshmi as the representative of her husband's estate, 
nor are we referred to any proceedings in that suit showing that the decree 
was not a personal one simply. 

[209] In Jugul Kishore v. Jotendro Mohun Tagore (I.L.B., 10 CaL, 985) 
the decree was passed against the husband. # In Bis to Beharee Sahoy v. Lalla 
Byjnath Pershad (16 W.R., 49) the husband's property was expressly made 
liable by the decree. Neither of these cases is, therefore, on all fours with 
the present one, which is governed by the principle laid down by the Privy 
Council in Baijun Doobey v. Brij Bhookun hall Awusti (L.R., 2 I. A., 275 ; 
s.c. I.L.R., 15 Cal., 133). 

The razinamah does not, on its true construction, amount to a gift of an 
absolute estate to the widow. It merely recognizes the widow's right to 
possess the property during her life without making alienations. 

The dismissal of the claim petition cannot affect the plaintiffs' claim as 
reversioner, a claim which only became enforceable on the widow's death in 
1888. Further, the claim was dismissed without inquiry. 

It is finally contended that the debt in question was due from the hus- 
band, as is also found by the District Munsif, and that the District Court 
was wrong in considering this point immaterial. 

This was not the case of a voluntary sale by a widow in discharge of her 
husband's debt, but of a Court-sale in execution of a personal decree obtained 
against the widow. The Judge is therefore right. 

We dismiss the appeal with costs. 


[17 Mad. 209] 

APPELLATE CIVIL. 

The 15th and IHth September , 1893. 

Present : 

Mr. Justice Muttusami Ayyar. 

Oula and others (Counter-Petitioners) Appellants 

versus 

Beepathee and another (Petitioners) Respondents/ 

Code of Civil Procedure — Act XIV of 1882 , ss. 365, 367— Representation of a 

deceased plaintiff. 

Section 365 t of the Code of Civil Procedure presupposes that the party claiming to repre- 
sent a deceased plaintiff is his legal representative, but, if the represen-[210]-tative character 

• Appeal against Orders Nos, 65 and 66 of 1892. 
t [Sec. 865 In case of the death of a sole plaintiff or sole surviving plaintiff, the Court 

Procedure in case ' of where 8Ur ™ es - ® n £ e *PPli»tion the 

death ot sole, or sole sur- legftl «P«»M»tat>ve 0 f the deceased, enter his name in the place 
viving, plaintiff o{ BUC ^ plaintiff on the record, and the suit shall thereupon 

proceed.] . 
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*is denied, or when two or more persons claim it, the procedure prescribed by section 367 
of th^ Code should be followed. 

APPEALS against the orders of 8. Subbayar, Subordinate Judge of South 
Canara y dated 18th January 1892, passed on Civil Miscellaneous Petition Nos. 
572 and 573 of 1891. 

The facts of this case ajjpeft sufficiently for the purpose of this report 
from the judgment of the High Court. 

Ramachandra Rau Saheb and Pattabhirama Ayyar for Appellants. 

Naraina Rau for Respondents. 

Judgment. — This was a suit brought by one Kutti Hammad upon a bond 
executed by his late uncle ABdul Rahiman Kutti. Hammad having since died, 
Beepathee and Kunhipathu, claiming to be his sisters by adoption, applied to 
have* their names entered on the record in place of the deceased plaintiff. The 
third defendant denied the adoptions, but the Subordinate Judge granted the 
application without proper inquiry, and ordered that the suit be proceeded 
with ; hence this appeal. It is contended for the appellants that the Subor- 
dinate Judge gave them no opportunity to disprove the alleged adoptions, and 
that the admission made by the deceased plaintiff is not binding upon them. 
It is also urged that before respondents were admitted as supplemental plain- 
tiffs, the procedure prescribed by section 367 had not been complied with and 
the factum of the adoptions determined. On the other hand, the contention 
for respondents is that the Subordinate Judge has acted in accordance with 
the provision of section 365, and that no . appeal lies from the order made 
under that section. 

As regards the preliminary objection that no appeal lies, it cannot be 
maintained. In this case the third defendant denied that Beepathu and 
Kunhipathu were the legal representatives of the deceased plaintiff, and it 
falls, therefore, under section 367. An appeal is allowed from the order 
made under that section by section 588/ clause 18. I am unable to accede to 
the contention that section 367 applies only when two or more persons claim to 
be legal representatives of the deceased plaintiff, and that it is not applicable 
where there is but one claimant, and the defendant denies his representative 
character. Section 365 provides that in case of the death of a sole plaintiff 
or sole surviving plaintiff, the legal representative of the deceased may, where 
the right to sue survives, apply to the Court to have his name entered 
on the record in place of the deceased plaintiff, and the Court shall, there- 
C2H] upon, enter his name accordingly and proceed with the suit. The 
section presupposes that the claimant is the legal representative, and then 
prescribes the procedure which ought to be followed. Section 367 enacts that, 
if any dispute arise as to who is the legal representative of a deceased plaintiff, 
the Court may either stay the suit until the fact has been determined in 
another suit or decide at or before the hearing of the suit who shall be admit- 
ted to be such legal representative for the purpose of prosecuting the suit. 
The language is wide enough to include a sole claimant, whose representative 
character is denied by the defendant. Reading the two sections together, they 
shojfc that when there is no dispute as^to the applicant being theld&al 
repi^entative, fc k 0 procedure prescribed by section 365 is to be followed, and, 
either when the representative*character is v denied or when two more persons 
claim it, the procedure prescribed by section 367 should be followed. The 
bringing in of a representative on the record is not a mere formal act, and 
there must be a complete judicial inquiry and determi nation as to whether the 

. * [Bee. 688 (18) : —Order under section 366, paragraph 2, section 367 or section 368 ] 
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claimant is the proper representative. This is further made dear by the 
procedure prescribed when the legal representative of a deceased sole defendant 
is brought on the record. In that case the Court is bound to enter on the 
record the name of the person who is alleged by the plaintiff to be the legal 
representative, liberty being reserved to the person who is so made defendant 
to object that he is not the legal representative. When the plaintiff makes 
the application and causes a new defendant to be put on the record, he does 
so at his own peril, and if the new defendant is not really the representative 
of the deceased defendant, the plaintiff will not be able to execute the decree. 
On the other hand, when a person is substituted for the deceased plaintiff, it 
is the act of the Court and the substituted person realizes the deceased’s 
estate. The Court must, therefore, satisfy itself that the substituted person is 
the real representative at or before the hearing of the suit and then deal with 
it according to law. In the case before us, the Subordinate Judge admitted 
two documents and a judgment in evidence, and acted upon them without 
giving the defendants an opportunity to prove their allegation, and I cannot 
say that there was a proper judicial inquiry. The order of the Subordinate 
Judge is set aside, and he is directed to hear all the evidence which the parties 
may adduce and, after holding a proper judicial inquiry [212], to determine 
whether petitioners are entitled to be admitted as the legal representatives of 
the deceased Kutfci Hammad for the purpose of prosecuting the suit and then 
deal with the suit according to law. Costs of this appeal will abide and follow 
the result and be provided for in the revised judgment or order. 


[ 17 Had. 212 ] 

APPELLATE CIVIL. 

The 28th September and 21 at December, 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Sheik Davud Saiba and others (Plaintiffs Nos. 1, 3 and 4) 

Appellants 

versus 

Hussein Saiba and others (Defendants) Respondents. 1 

Religious Endowments Act— Act XX of 186%— Regulation VII of 1817 , 13— 

Discretionary power of a temple committee to appoint new trustees token the 
power of management is not hereditary— Trusts Act— Act II of 1882 , & 49 
A temple oommittee appointed under Act XX of 1863 may appoint new trustees when 
th ® te J 8n ° he ^ itary testae to add to the existing trustees, but this power, although 

• Second Appeal No. 88 of 1898. 
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discretionary, must be exercised reasonably and in good faith, and, according to the principle 
which is applicable to public trusts, embodied in section 49 of the Indian Trusts Act. If it 
is not so exercised, the power may be controlled by a Civil Court of origiual jurisdiction. 

SECOND Appeal against the decree of W. C. Holmes, District Judge of South 
Ganara, in Appeal Suit No. 171 of 1891, reversing the decree of J. P. Fernandez, 
District Munsif of Coondapoor, in Original Suit No. 73 of 1890. 

The plaintiffs were four of five trustees of a mosque. The eighth and 
ninth defendants were members of the committee who had appointed the first 
to sixth defendants additional trustees. The seventh defendant was the fifth 
original trustee and khazi of the mosque, who had been dismissed from his 
office by the four other trustees, a proceeding which, inter aha , gave rise to 
rioting, in which two of the plaintiff s took part. The committee then appointed 
the additional trustees in order to counterbalance the influence of the plaintiff- 
trustees in the management. 

[213] The District Munsif decreed that the appointment was unnecessary 
and collusively made by the eighth and ninth defendants, which decree was 
reversed on appeal by the defendants by the District Judge. 

The plaintiffs preferred this appeal. 

. Banga Ban for Appellants. 

Pattabhirama Ayyar for Respondents Nos. I, 2, 4 to 7 and 9. 

Judgment. — It is urged on appellants’ behalf that the committee con 
stituted under Act XX of 1863 acted ultra vires in appointing six additional 
trustees to the plaint temple without any noefcssity for so doing. 

It is certainly competent to the committee, when there is no hereditary 
trustee, to add to the number of the existing trustees and it has the same 
powers which the Board of Revenue had under Regulation VII of 1817. 
Section 13 of that Regulation authorizes the Board of Revenue to make 
provision for the administration of religious and charitable endowments. It 
was also held by this Court in Regular Appeal 31 of 1888 that the committee 
might validly appoint new trustees where the right of management is not 
hereditary. It is then contended, with regard to the power conferred on the 
committee, that it is bound to exercise it reasonably and in good faith in 
furtherance of beneficial administration, and this contention is entitled to 
weight. The power conferred on the committee is no doubt discretionary, 
but the principle embodied in section 49 of the Indian Trusts Act viz., that 
when such discretionary power is not exercised reasonably and in good faith, 
such power may be controlled by a Civil Court of original jurisdiction, is 
equally applicable to public trusts. There is nothing in Act XX of 1863 or in 
Regulation VII of 1817 to support respondents’ suggestion that the power is 
absolute. 

The second issue raised the question and the District Munsif held that 
the committee exercised the power otherwise than reasonably and in good 
faith. But the Judge has expressed no opinion. Before disposing of this 
second appeal we shall ask the Judge to return a finding as to whether the 
appointment of the additional trustees was a reasonable bon d fide exercise of 
their power conducive to beneficial management. Additional evidence may be 
admitted. • 


NOTES. 

( See also (1911) 84 Mad., 375.] 
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[214] APPELLATE CIVIL. 


The 22nd August and 5th September , l HUH. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Shephard. 

Komappan Nambiar and others ("Plaintiffs) Appellants 

versus 

Ukkaran Nambiav and others (Defendants Nos. 1 — 6) Respondents. 


Civil Procedure Code — Act XIV of 1882 , ss. 13 , 30— Res judicata 

Representation . 

Although the members of a barwad or family may, inau irregular fashion, be represented 
by a karnavan of the tarwad in a suit, the decree therein does uot raise an absolute estoppel 
against members not actually brought on the record. 

Ittiachan v. Vellappan (I. L. R., 8 Mad., 484, 488) and Sri Devi v. Kelu Eradi 
(I. L. R., 10 Mad., 79) followed. 

SECOND Appeal against the decree of A, Thompson, District Judge of North 
Malabar, in Appeal Suit No. 227 of 1892, reversing the decree of S. Subra- 
maniya Iyer, District Munsif of Payoli, in Original Suit No. 13 of 1892. 

The facts of the case appear sufficiently for the purpose of this report from 
the judgment of the High Court. 

The District Munsif decreed in favour of the plaintiffs, and the District 
Judge reversed the decree on appeal by the defendants. The plaintiffs pre- 
ferred this appeal. 

Sundara Ayyar for Appellants. 

Narayana Rau for Respondents Nos. 2 to 6. 

Judgment. — The present suit is brought by twelve persons alleged to 
belong with Chathu Nambiar, the twelfth defendant, to a branch tarwad. 
They claim a property held under lease by th3 thirteenth defendant. In 1887 
the first defendant in the suit who is karnavan of the tarwad, brought 
a suit to recover the same property. In that suit the tenant was joined 
as first defendant and the other two defendants were the above-mentioned 
Chathu Nambiar and another member of the branch, Raman Nambiar. The 
main contention in that suit was that these two, Chathu and [213] Raman, 
belonged to a branch having no community of interest with the main 
tarwad. That contention was overruled and a decree was passed in favour 
of the then plaintiff, the karnavan. This ddcree, it has been held by 
the District Judge, is binding on the present plaintiffs, because in the former 
suit they were represented by Chathu and Raman, respectively, the karnavan 
and senior anandravan of their branch. The District Judge held that the 
question sought to be raised in the present suit is res judicata . In our 
opinion the judgment cannot be sustained. In the first place, the statement 
that the two members, Chathu and Raman, represented anybody but them- 
selves seems to be a mere assumption. tte only part of the record in the 
previous spit which is produced is the judgment, and from that it would be 
difficult to say that the then defendants were impleaded by the then plaintiff 

# Second Appeal No. 1548 of 1892. 
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or put themselves forward in a representative character. At any rate, the 
mere fact that they are branch karnavan and senior anandravan is no ground 
for raising any inference. It must be remembered that the case for the then 
plaintiff was that there is no such thing as an independent branch existent and 
Chathu was joined as a defendant, because he happened to have taken a part 
in granting the demise. 

Under these circumstance^ we are of opinion that there really is no 
foundation for the statement of the Judge on which he rests his conclusion 
as to the applicability of section 30 of the Civil Procedure Code. In drawing 
that conclusion also the Judge is clearly in error. It has been more than 
once decided that although the members of a tar wad or family may, in an 
irregular fashion, be represented by a karnavan of the tarwad, the decree does 
not raise an absolute estoppel against members not actually brought on the 
record, see Ittiachan v. Vellappan (I. L. R., 8 Mad., 484/ 488), Sri Devi 
v.‘ Kelu Bradi (I. L. R., 10 Mad., 79) and Second Appeal No. 93 of 1885. 

We must, therefore, reverse the decree of the District Judge and remand 
the appeal for disposal. The plaintiffs are entitled to the costs of the appeal 
For other costs provision will be made in the revised decree. 

NOTES. 

[ As regards the representative character of the Karnavan in suits by or against him, see 
also (1S96) 20 Mad., 129 F.B. which is the leading case on the subject.] 


[216] APPELLATE CIVIL. 

The 22nd August, 1893. 

Present : 

Sib Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Shephard. 

Krishnasami Chettti (Plaintiff) Appellant 

versus 

The Natal Emigration Board (Defendants) Respondents.''' 

Transfer of Property Act — Act IV of 1882, s. 114 — Presidency Small Cause 
Courts Act— Act XV of 1882, ss. 22, 41. 

The plaintiff, a landlord, relying on a provision in a lease, gave the defendants, his 
tenants, notice to quit. Within seven days the defendants tendered rent, interest and costs. 
The plaintiff, nevertheless, filed this Ruit to eject the defendants. The defendants subsequent- 
ly paid the full amount due into Court : 

Held, that, under the terms of the lease, the defendants were not liable to forfeiture, and 
that, since the suit should have been brought under chapter VII, section 41 of the Presidency 
Small Cause Courts Act, plaintiff must pay the defendants’ costs as between attorney and 
client under section 22 of that Act : 

Held , on appeal (1) that there having been a tender and payment into Court of the full 
amount due, the plaintiff proceeded with the suit at his risk under section 114 of the 
Transfer of Property Act ; • 

(2) that the suit not being cognizable by the Small Cause Court, section 
22 of Act XV of 1882 did not apply, an application under chapter VII of that Act not being a 
suit under section 22 thereof. 

* Appeal No. 8 of 1893. 
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Appeal against the judgment ofWlLKlNSON, J., sitting 6h the Original Side of 
the High Court in Civil Suit No. 242 of 1892. The facts of the case appear 
sufficiently for the purpose of this report from the judgment delivered by 
Mr. Justice WILKINSON. 

Wilkinson, J. — “The plaintiff is one of three brothers, from whom the 
defendant company leased certain property in 1887. There was subsequently 
litigation between the brothers which terminated in plaintiff becoming the 
sole owner of the property. Thereupon, in March 1891, plaintiff applied 
to the defendants’ head clerk for instructions as to the form in which 
he should draw up the hills for rent. First witness supplied him with a 
form (II-A), and from the 18th March, 1891 up to 16th [217] March, 
1892 plaintiff duly presented a bill for rent on or about the 1 5th of each 
month and was duly paid. No bill was presented in April, 1892 for the 
rent due, and the defendants omitted to send a cheque for it. Thereupon 
the plaintiff, on the 10th May, sent a notice to the defendant to quit, relying on 
a provision in the lease that ‘ if any part of the rent reserved should be in 
arrear for 21 days, whether the same shall have been legally demanded or 
not, the lessors may re-enter and the demise shall absolutely determine.’ On 
the 17th May, the defendants through their attorneys tendered rent with 
interest and costs, but the plaintiff refused to accept it and has filed the present 
suit in this Court, notwithstanding the provisions of section 41 of the Presi- 
dency Small Cause Court Act. The first question is whether there has been 
any breach of the condition of the lease. Strictly speaking, there does not 
appear to me to have been any such breach, for, according to the terms of the 
lease, rent is payable on the 1st of each month and the defendant has 
21 days’ grace. The last cheque which the plaintiff accepted was one 
dated 4th April. The next cheque was dated 13th May. It was in time, but 
was refused. But it is argued that according to the course of dealing wrhich 
has grown up between the parties, as proved by the evidence of the defen- 
dants’* witness and by Exhibits II and III, ever since the plaintiff has been 
sole owner, the custom has been for the plaintiff to send or present his bill for 
rent on or about the 15fch of the month and for the defendants to issue a 
cheque on the day on which bill was presented or the day after. Plaintiff 
having omitted to present his bill on or about the 15th April, no cheque for 
the rent was issued, but I do not think that the defendants are, therefore, liable 
to forfeiture. The strict terms of the lease had, by the consent of the plaintiff, 
been departed from, and as the defendants were always ready and willing to 
pay, it would be most inequitable to hold that their omission to send a cheque 
for the rent in April entitles plaintiff to cancel the lease. Admittedly the 
defendant company have always been most regular in the payment of rent, 
and though, legally speaking, they were not entitled to a bill, but were 
bound to pay rent as stipulated, yet I hold that, looking at all the cir- 
cumstances of the case, they would not be liable to forfeiture even if they had 
been bound to pay on 15th April and had omitted to pay till 10th May. The 
suit is one which ought to have been brought in the Small Cause Court, 
[218] and in dismissing it with costs, I direct plaintiff to pay defendants’ 
costs as between attorney and client.” 

Krishnasami Chetti for Appellant. • 

Mr. W . Grant for Respondents. 

Judgment. — It appears that on 13th May 1892 there was a valid tender 
of rent, interest and costs, and that on 3rd November there was a payment 
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into Court of the full amount due up to the 15th November. This being so, 
the defendants have brought themselves within the terms of section 114 of 
the Transfer of Property Act. After the tender on the 13th May the plaintiff 
proceeded with the suit at his risk. The only other question is as to costs 
between Attorney and client given, by the learned Judge. In our opinion this 
suit was not cognizable by the Small Cause Court and therofore section 22 
of the Act does not apply. # An application under chapter VII is not a suit 
within the meaning of section 22. 

We must vary the decree accordingly. Each party will bear his own 
costs of this appeal. 

Wilson and King , Attorneys for Respondents. 

MOTES. 

f See also 28 Mad., 889 ; 26 Mad., 81 ; 24 Mad., 265 ; 81 Bom., 15, regards relief 
against forfeiture. ] 


[ 17 Mad. 218] 

APPELLATE CIVIL. 

The 12th and 18th September , 1803. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

* 

Unhamma Devi (Plaintiff) Appellant 

versus 

Vaikunta Hedge and others (Defendants) Respondents. * 


Notice to quit — Assertion of Mulgcni ( permanent ) tenure— Entitlement to notice . 

The setting up of a Mulgeni right by a tenant is not a disclaimer of title such as disentitles 
him to a notice to quit in determination of the tenure. 

SECOND APPEAL against the decree of W. C. Holmes, Acting District Judge of 
South Qanara, in Appeal Suit No. 405 of 1890, confirming the decree of 
S. Raghunathaya, District Munsif of Karkal, in Original Suit No. 323 of 1889. 

[ 219 ] The lower Courts having decreed in favour of the defendants, the 
plaintiff preferred this appeal. 

The facts of the case appear sufficiently for the purpose of this report in 
the judgment of the High Court. 

Narayana Bau for Appellant. 

Madhava Bau for Respondents Nos. 2, 4, 5, 6, 7 and 10. 

Judgment.— This was a suit brought by appellant to eject respondents. 
Both Courts concur in finding that respondents 2 to 4 are, and have long been, 
in possession as tenants. Their case was that they were Mulgeni tenants and 
they set up their Mulgeni right in 1880, long prior to the suit. The District 
Munsif considered that they did not prove the Mulgeni right but, on appeal, 
the Judge thought it unnecessary to determine the question. But both Courts 
found that no notice to quit had J>een served upon respondents 2 to 10, and 
upon that finding, the Judge dismissed the suit with costs. For appellant 
it is contended that, as respondents set up a Mulgeni right, he was absolved 
from his obligation to give them notice to quit. There is no doubt that a 

* Second Appeal No, 84 of 1893. 

6 MAD. 21 v 161 



f* 

I.L.K. <7 Mad. 320 unhamma devi v. vaikctnta hedge &c. [1893] 

tenant from year to year is entitled to reasonable notice ; as was held 
in Abdulla llawutan v. Subbarayyar (I. L R., 2 Mad., 346), the reason being 
that the duration of a tenancy from year to year is indefinite, and that it is 
part of the landlord’s case to show that he had determined the tenancy prior 
to suit by sufficient notice to quit. Nor is there any doubt that the tenant 
forfeits this right to notice by denying the landlord’s title prior to suit. It is 
also settled law that the denial of title for the first time in the suit does not 
disentitle the tenant to notice, for the reason that the plaintiff is bound to 
show that at the date of suit he had a complete cause of action ; and subse- 
quent denial of title, even if false, does not release the landlord from proving 
his case or amount to a waiver by the defendant of his right to notice, Subba 
v. Nagappa (I. L. R., 12 Mad., 353). The question, therefore, arising for deci- 
sion is whether setting up a Mulgeni right is a disclaimer of title such as 
disentitles to notice. As far as we are aware, this is the first time this question 
arises in this Court. When a Mulgeni right is set up, the landlord’s title is, 
in fact, not denied ; on the other hand, the relation of landlord and 
tenant is admitted, what is denied being the particular kind of tenancy 
under which the tenant holds possession. This denial [ 220 ] includes 
no doubt a denial of the contract or the tenure under which the tenant cofli- 
menced to hold, but it is not, we think, on that ground a denial of title. 
As pointed out in Woodfall’s Landlord and, Tenant , page 325 (13th edition) 
there must be a direct repudiation of the relation of landlord and tenant or an 
assertion of facts which are, either expressly or by necessary implication, 
incompatible with the existence of such relation. For the appellant, however, 
our attention is drawn to Vivian v. Moat (L. R., 16 Ch.D,, 730) and to the obser- 
vations of Mr. Justice FlRY. The ground of decision in that case was that the 
claim to hold at a customary rent was inconsistent with the ordinary relation- 
ship of landlord and tenant, and that it amounted to a suggestion that the land- 
lord was not an ordinary landlord, but either lord of the manor or owner of some 
other right which gave him a right to customary rent and to nothing more- 
We cannot say that in the case of a Mulgeni in South Canara, the landlord 
is in the position of a lord of the manor in England or that the rent reserved 
is not often substantial. The tenures are not alike, and we do not think it safe 
to extend the rule laid down in Vivian v. Moat (L. R., 16 Ch. D., 730) to this 
country, especially as the rule is substantially one of forfeiture. The Hi£h Court 
at Calcutta considered that Vivian v. Moat (L. R. 16 Ch. D,, 730) was not appli- 
cable in Bengal in Kali Krishna Tagore v. Golam Ally (I. L. R., 13 Cal., 248 
254). It was also held by the Bombay High Court in Haji Sayyad v. Venkata 
(I. L. R., 15 Bom., 410) that the defendants’ unsuccessful attempt to prove 
himself a Mulgonidar did not exonerate the plaintiff from proving the lawful 
determination of the Chalgeni holding. The decision of the Judge is right, and 
we dismiss the second appeal with costs. 


N0TE3. 

[ For a suit in ejectment to rest on disclaimer of title, such disclaimer should have been 
prior to the suit 13 Cal., 96; 28 Cal., 135 ; 9 0. W. N., 460 ; 9 O.W.N., 928 ; 33 Cal., 
339 ; 34 Cal., 87 ; 15 Bom., 407 ; 18 Bom., 110 ; 17 AH., 45 ; 9 A.L.J., 794 ; 31 Mad., 403 ; 
see also 20 413 ; 13 C.W.N., 949. • 

The claiming of a larger interest was held in these cases not sufficient to dispense with 
the notice to quit : — (1890) 6 M. L. J., 59 ; (1903) 27 Mad., 23.] 
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[221] APPELLATE CIVIL. 


,, The 22nd and 26th September , 189H. 

Present : 

Mr. Justice Muttusami Ayyar. 

Sobhanadri Appa Rau (Plaintiff) Petitioner 

versus 

Sriramulu (Def endan t) Respondent. 14 

Guardian and ward — Guardian's power to acknowledge a debt due by the 

minor , when not barred by limitation at the date of the acknowledgment. 

A guardian has authority to acknowledge a debt on the part of the minor, provided that 
the debt is not barred by limitation at the date of the acknowledgment. Chmnaya v. 
Gurunatham (I. L. R., 5 Mad., 169) followed. Wajibun v. Kadir Buksh (1. L. R., K3 Cal., 
295) disapproved. 

PETITION under section 25 of Act IX of 1887 praying the High Court to revise 
the decree of M. B. Sundara Rau, Subordinate Judge of Ellore, in Small 
Cause Suit No. 368 of 1891. 

This was a suit to recover from the defendant (a minor) a sum of 
money on a bond executed by the mother of the defendant as his guardian 
in revival of an old debt due to the plaintiff’s father, which debt was time- 
barred at the date of the suit. The Subordinate Judge, relying on Wajibun v. 
Kadir Buksh (I. L. R., 13 Cal., 295), held that the mother had no authority 
to make a fresh contract and give thereby a fresh cause of action for limita- 
tion to the original obligation, and dismissed the suit. 

The plaintiff preferred this petition. 

Subramanya Ayyar for Petitioner. 

Respondent was not represented. 

Judgment. — This was a suit upon a bond executed by the defendant’s 
mother as his guardian in renewal of an old debt. The Subordinate Judge 
dismissed the suit on the ground that, but for the new bond, the old debt 
would be barred by limitation at the date of suit, and that a guardian was not 
competent to make an acknowledgment on behalf of his ward so as to give a 
fresh stjrt for the period of limitation. The decision of the High Court at 
Calcutta in Wajibun v. Kadir Buksh (1. L. R., 13 Cal., 295), is not consistent 
with [222] the principle and the decision of the Full Bench of this Court in 
Chinnaya v. Gurunatham (I. L. R., 5 Mad., 169). According to the last- 
mentioned decision, the manager of a joint Hindu family, in which there may 
be minors, has authority to acknowledge a debt, provided that it is not barred 
at the date of acknowledgment. In my opinion, such an acknowledgment 
may often be nocessary to obtain an extension of time for payment of minor’s 
debt and thereby prevent imminent pressure on the minor’s property, and I 
see no reason to think that it is not an act within the general power of a 
guardian to do what is either necessary in the interest of the minor or what is 
manifestly for his benefit. Following the principle of the decision of the Full 
Bench of the Madras High Court, I set aside the decree of the Subordinate 
Judge and remand the case for disposal on the merits. Costs incurred hitherto 
will abide and follow the result* and be provided for in his revised judgment. 

NOTES. 

[ The following extract from Dr. Trevelyan on Minors , IV Edn. (1912), pp. 296, 297 gives 
a summary of the law : — “ The question whether in the case of a minor defendant, an 
acknowledgment on his behalf will extend the period of limitation (ix of 1908 sec. 19) 

* Civil Ilo vision Petition No. 456 of 1892. 
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depends upon the authority of the person making the acknowledgment. The manager of a 
business, or of a joint Hindu family in which the minor is a sharer would ordinarily have such 
authority 1(1892) 17 Bom., 512 following (1881) 5 Mad., 169 which, in reversiW(1878) 
1 Mad., 385 held that the manager of a Hindu family has the same authority to acknowledge 
as to create debts on behalf of the family ; (1910) 37 Cal., 461. He oannot, however, ^revive a 
time-barred debt except as against himself, (1894) 20 Bom., 155 ; (1881) 5 Mad.^ 169 ; (1893) 
17 Mad., 221] and where the acknowledgment is made for the benefit of the minor, (1908) 
30 All., 422 ; (1902) 4 Bom., L.R., 812, as for instance, to save him from a ruinous suit or to 
obtain necessary time for the payment of money a guardian whether he be a natural guardian 
(1883) 13 C.L.R., 112 : (1886) 13 Cal. 292 ; (1894) 20 Bom. 61 ; contra, (1893) 17 Mad., 221 
or one appointed by a Civil Court, (1901) 26 Bom., 221 ; (1898) J26 Cal., 51 ; or the Court of 
Wards, (1910) 6 I.C. 407 Mad., ; would ordinarily have powor to bind a minor by an acknow- 
ledgment on this behalf but not otherwiso. 4 

The effect of a payment of interest or part-payment of principal would also similarly 
depend upon the authority of the person making such payment, (1910) 37 Cal., 461. It has 
been held that the payment of interest by a guardian appointed under the Guardian and 
Wards Act extends the period of limitation (1902) 6 C.W.N., 729; (1901) 26 Bom., 221 ; 
(1894) 18 Mad., 454 but there is authority to the contrary, (1904) 26 All,, 598, dissented from 
in (1908) 30 AH., 422 : 5 A.L.J., 375 ; (1886) 13 Cal., 292 ; (1894) 20 Bom., 61. ^ 

A guardian has no power to revive a debt already barred by limitation, by promising. ,1(0 
pay it, on behalf of his ward, (1895) 19 Mad., 255 ; 26 Mad., 330; 17 Mad., 221 ; 6 Mph* 
169; (1910) 7 M.L.T., 383. v - ‘ 

As regards the general power of a guardian to bind the minor by personal contracts* sm 
also (1907) 35 Cal., 320 : 12 C.W.N., 256 ; (1903) 27 Mad., 243: 14 M.L.J.,84; (1902)26 


Mad., 330.] 


[17 Mad. 222] 

APPELLATE CIVIL. 


The 14th November , 1893 and 7th February , 1894 . 

Present : 

Mr. Justice Mutiusami Ayyar and Mr. Justice Best. 

Ganapati Bhatta (Plaintiff) Appellant 

♦ versus 

Bharati Swami and another (Defendants) Respondents.* 

Hindu law — Powers of the head of a caste in respect of caste customs — Jurisdic- 
tion of the Civil Courts . 

In a matter relating to caste customs over which the ecclesiastical chief has jurisdiction 
and exorcises bis jurisdiction with due care and in conformity to the usage of caste, the 
Civil Courts cannot interfere. 

A guru, as head of a caste, has jurisdiction to deal with all matters relating to the 
autonomy of caste according to recognised caste customs. TJie Queen v. Sankara (I. L. R., 
6 Mad., 381) and Muran v. Suba. (1. L. R., 6 Bom., 725) cited and followed. 

Second Appeal against the decree of S. Subbayyar, Subordinate Judge of 
South Canara, in Appeal Suit No. 37 of 1891, affirming the decree of 
M, Mupdappa Bangera, District Munsif of Mangalore, in Original Suit No. 245 
of 1889. 

[223] The lower Courts decreed in favour of the defendants. The 
plaintiff preferred this appeal. 

The facts of this case appear sufficiently for the purpose of this report 
from the judgment of the High Court. 

Pattabhirama Ayyar for Appellants. . 
liamdchawlra Hau Saheb for Respondents. 

Judgment.— The parties to this appeal are Havik Brahmans, who form a 
sub-division of the Brahman community in South Canara, First respondent 
is the head or the ecclesiastical chief of the, sub-caste ; the second is his 

# Second Appeal No. 1603 of 1892, 
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parupabhyagar or manager ; and appellant is a member of the caste subject to 
the spiritual jurisdiction of first respondent. On the 17th May 1887, first 
respoh|^nt issued against appellant a provisional order of excommunication 
and communicated it to the Vaidikas and Grahastas, secular and lay Brah- 
mans 6f Mangalore. Three caste offences are mentioned in the order. The 
first is that when the gurij went to appellant’s division or hobli, appellant 
neglected to visit him and pay the kanike or fee as other Havik Brahmans 
did, though he was duly apprised of first respondent’s arrival ; the second 
• is that when the people of Vittal remonstrated with him against his 
conduct and advised him to see his guru, he referred to his disapproval of the 
excommunication of one Sham Bhatta and others of the Bayar village and to 
bis promise to those persons to continue in caste communion with them, and 
declared that it was not necessary for him either to seethe first respondent or 
to pay to him the arrears of kanike or fee. The third caste offence is that he 
associated with persons already excommunicated in defiance of first respon- 
dent's authority as the chief of his sub-caste. The order proceeds then to 
state that it shall be in force until appellant attends before first respondent 
and obtains an order disposing of the matters mentioned therein. It purports 
to be signed by second respondent under the orders of first respondent. 

. Appellant brought this suit to have it declared that the order passed 
against him is unjust and invalid on the ground that it was issued without 
notice to him and that he suffered thereby both in his property and reputa- 
tion. In defence, respondents admitted the order, but alleged that it was only 
provisional and that it was fully competent to first respondent as the head and 
chief of his caste to issue such order. The Distiict Munsif considered that 
first respondent was at liberty to deal with questions relating [224] to caste and 
religious usages, and that the Civil Courts ought not to interfere to prevent 
first respondent from correcting caste misconduct. On this view, the District 
Munsif dismissed the suit with costs ; and on appeal the Subordinate Judge 
confirmed the decision. Be observed (i) that the order was provisional in its 
nature; (ii) that the decisions marked as Exhibits I to III and VI and that 
reported in The Queen v. Sankara (I.L.R. , 6 Mad., 381) showed that as guru 
first respondent had authority to inquire into the misconduct of his disciples 
and to punish them for caste offences and derelictions. He was also of opin- 
ion that appellant's liability to pay kanike or subscription or fee was a caste 
matter and that appellant had no right to complain, unless the fee demanded 
was unreasonable or extortionate, which it was not in the case before us as 
evidenced by Exhibit XIV. He found further that due notice was given to 
appellant, and that if no inquiry was held, it was because of appellant's contu- 
macious conduct in refusingto attend such inquiry. He also remarked that appel- 
lant asked but for a declaratory decree in regard to a temporary interdict or an 
ad interim order irf respect of certain caste imputations, and that in his 
judgment this was a case in which he, in the exercise of the discretion vesting 
in him under section 42 of the Specific Relief Act, might properly refuse to 
pass a merely declaratory decree. Hence this second appeal. 

For appellant it is contended that, upon the facts found, the decision of 
the Subordinate Judge is wrong in law ; but we are unable to accede to 
this contention. The relation between appellant and first respondent is 
that of a member and the ecclesiastical chief of his caste. Whether the 
disciple should visit his guru and make his obeisance, whother the former 
should pay the latter a kanike or fee by virtue of the spiritual relation, and 
whether the disciple should abstain from intercourse with persons already ex- 
communicated by his guru, are matters relating to the autonomy of caste with 
which, as the head of the caste, first respondent has jurisdiction to deal accord- 
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ing to recognized caste custom. It was held in The Queen v. Sankara (I.L.R., 
6 Mad., 381) and Murari v. Suba (I. L. R., 6 Bom., 725) that a guru's jurisdic- 
tion extends over such matters. This being so, the facts found show tlgiafa first 
respondent exorcised his jurisdiction bona fide. It is found that the fee de- 
manded £225] was neither unreasonable nor extortionate. It is not denied that 
appellant did violate the duty which he owed to first respondent by refusing 
to visit him. The provisional nature of the order shows that care was taken 
to see that the punishment by way of excommunication which, as ecclesiasti- 
cal chief, first respondent was competent to inflict, was not more extensive 
than was necessary to enforce obedience to caste duties. As observed by the 
Subordinate Judge, if there has been no inquiry, its absence is due to appel- 
lant’s contumacious refusal to attend such inquiry. In a matter relating 
to caste customs over which the ecclesiastical chief has jurisdiction and exer- 
cises his jurisdiction with due care and in conformity to the usage of caste, the 
Civil Courts cannot interfere. 

The decision of the Courts below is open to no legal objection, and we 
dismiss this appeal with costs. 

NOTES. 

[ See also (1901) 26 Bom., 179 : 3 Bom., L.R., 718 ; (1899) 24 Bom., 13 ; (1898) 23 Bom., 
122 ; 19 M.L.J., 714 : 33 Mad., 67.] 

[ 17 Mad. 229 ] 

APPELLATE CIVIL. 

The 6th April and 12th September , 1893. 

Present : 

Mr. Justice Muttusami Ayyar. 

Sobhanadri Appa Rau (Plaintiff) Petitioner 

versus 

Chalamanna and others (Defendants) Respondents. 5 ' 1 

Bent Becovery Act (Madras) — Act VIII of 1865 , s. 10- -Suit to recover arrears 
of rent due under a decree given under s. 10 — Limitation Act —Act XV of 1877 , 
sch. II, art. 110 — Whether limitation commences from date of decree or from 
the dates ivhen the various sums in arrears were payable. 

In a suit for arrears of rent due under a decree given under section 10 of the Rent 
Recovery Act (Madras Act VIII of 1865) the period of limitation in article 110, schedule II 
of the Limitation Act, commences rrom the date when the plaintiff was in a position to sue 
for rent, i.e., the date of the decree. » 

These were petitions under section 25 of Act IX of 1887 praying the High 
Court to revise the decree of C. Rangayya, District Munsif of Bezwada, in 
Small Cause Suits Nos. 502, 503 and 505 to 511 of 1891, 

The facts of the case (Petition No. 42 of 1892) which governed the other 
petitions were as follows : 

[226] On the refusal of a tenant to accept a patta tendered by his landlord 
for fasli* 1296, the latter instituted in 1886 a suit to enforce acoeptance thereof. 
The suit was finally decided on 15th May 1888, a decree being given under 
section 10 of the Rent Recovery Act modifying the terms of the patta. In the 
meanw hile the defendant had paid such rent from time to time as he thought 

* Civil Revision Petitions Nos. 42 to 60 of 1892. 
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he was bound to pay. On 15th May 1891 the landlord instituted the present 
suit tp recover the difference between the rent due according to the amended 
patta and the amount paid by the defendant previous to the decree. The 
defendant pleaded that the suit was barred by limitation since it had been 
brought more tKap three years after the expiration of the dates upon which 
the rents should be paid according to the kisthandi. The District Munsif 
decided in favour of the defendant and the plaintiff preferred this petition. 

Surylara Ayyar for Petitioner. 

Respondents were not represented. 

- Judgment in Civil Revision Petition No. 42 of 1892. — The plaintiff 
is a minor zamindar under the care of the Court of Wards and the 
defendant is his tenant. The present suit was brought on the small 
cause side of the District Munsif s Court of Bezwada to recover the 
balanop of sist due for fasli 1296. It was admitted by both parties that 
acodtfng to the kistbandi rent was payable ovory year in instalments from 
October to March of each fasli. The plaintiff’s father tendered patta for 
fasljj 1296, but the defendant refused to accept it. Thereupon the plaintiff’s 
father ..instituted a suit in the Revenue Court to enforce acceptance of the 
patta and the parties joined issue on the question whether the patta tendered 
was proper or such as the tenant was bound to accept. It was only in May 
1888 that the summary suit instituted in 1886 before the Head Assistant 
Collector was dealt with by the District Judge on appeal. He hold that the 
patta tendered was not a proper one and passed a decree under section 10 of 
Act VIII of 1865. In accordance with the provisions of that section, ho 
declared the terms of the patta which ought to be offered, and passed a judg- 
ment ordering the defendant to execute a muchilka in accordance with it. 
The plaintiff then brought this suit to recover the difference between the rent 
due according to the patta as amended by the decree and the payments made 
on account of rent by the defendant previous to the decree. • The defendant 
[227] resisted the claim and pleaded, inter alia , that it was barred by limita- 
tion. The District Munsif upheld the defendant’s contention and dismissed 
the suit with costs. It is argued in revision that the suit was not barred by 
limitation and, in support of the contention, reliance is placed on the decisions in 
Court of Wards v. Darmalinga (I. L. R., 8 Mad., 2), Kullayappa v. Lakshmipathi 
(I. L. R., 12 Mad., 467) and Appayasami v. Subba (I. L. R., 13 Mad., 463). 

As observed by the District Mtuisif, the petitioner is not entitled to any 
deduction of time under sections 14 and 15 of the Limitation Act. The cases 
contemplated by those sections are those in which a former suit failed from 
defect of jurisdiction or other cause of a like nature, or the former suit was 
stayed by injunction or order. In the case before me, the summary suit did not 
fail but was adjudicated upon. Nor was the cause of action or the relief claimed 
in the former suit the same as in the present suit. The District Munsif is 
also right in holding that the suit to recover arrears of rent is governed by arti- 
cle 110 of the Limitation Act, which prescribes three years from the time when 
the arrears become due. The substantial question, therefore, is when did the 
arrears become due and whether it was from the date when they should be 
paid according to the kisthandi , or from the date on which the plaintiff was 
in a position to sue for rent. • . ^ 

In Court of Wards v. Darmalinga (I. L R., 8 Mad., 2), it was held that 
the landholder is not bound to tender a patta for acceptance as amended by 
the decree before suing to enforce the terms thereof, and no question of 
limitation arose in that suit. The point determined in Kullayappa v. Laksh- 
mipathi (I L. R., 12 Mad., 467) was that a landlord could not attach the 
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saleable interest of a defaulting tenant under section 38 of Act VfIT of 1865 
"until the expiry of the current revenue year. The decision in ‘ AppdyasqmiM* 
>Subba (I. L. R., 13 Mad., 463) is only an authority fpr the proposition that 
the. unit for the special rule of limitation prescribed by the Rent Recovery 
Act, s, 2, for proceedings by the landlord was the aggregate rent in arrears at 
^he end of the fasli. This is not a suit falling uijder section 2 of Act VIII of 
1^^ and none of the cases cited appear to me to be in points ^ 

The real question, as already observed, is when did the^ arrears 
of rent claimed by petitioner become due. By section 7 no suit [228] * 
can be sustained to recover rent until a patta is tendered and acceded or 
a proper patta is tendered, and the tender of a proper patta is a condition 
precedent to the contract between the parties becoming actionable. It is a 
contradiction in terms to say that rent is due before the landlord is in a posi- 
tion to sue. When the landlord may sue for rent must depend on the terms 
of the contract in each case, and when the Legislature renders any 
actionable only on the occurrence of a particular event, no obligation cananse 
till that event occurs. By section 10 the amer$ded patta relat&j back totlfae 
date of the suit brought for the enforcement of acceptance of tqe pat^Wln 
cases in which the landlord sues in time to enforce the acceptance of Aptta, 
the landlord is not in a position to suer for rent until the decre^Jg^sea : under 
section 10 either amends the patta or declares it to be a proper ppM. Other- 
wise a suit to enforce the acceptance of a proper patta may be' pending in a 
Revenue Court for several years, and the claim for rent may be barred before 
the landlord acquires a right of action. 

I am therefore of opinion that this suit is not barred. I set aside the 
decree of the District Munsif and remand the case for disposal qn tMinerits. 
The costs hitherto incurred will abide and follow the result, and b^p’ovided 
for in the revised judgment. 

Civil Revision Petitions Nos. 43 to 50 follow. 


NOTES. 

[ This case was approved by the Privy Council in (1903) 27 MadV$§3 P.C. which over- 
ruled the case of (1894) 19 Mad., 21 where this had been dissented from. See also (1897) 20 
Mad., 392.] 
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APPELLATI|pIVIL. 


1898. 


The 22nd and 25th September , 
Present : 

Mr. Justice Muttusami Ayyar. 


Sundara Gopalan (Defendant) Petitioner 

versus 

Venkatavarada Ayyangar and another (Plaintiff and hifc 

Representative) Respondents.* 


w 


* 


Execution sale — Portion of the property sold belonging to a stranger— Civil 
Procedure Code — Act XIV of 1882 , ss. sJs $ 315 and 316 — Rights of a 
purchaser in an execution sale . ^ 

Where a Court sale in execution of a decree is not vitfhted by fraud, the only 
exto ib to which the purchaser can claim relief is that indicated by s. 315 of the 

* Civil Revision Petition No. 458 of 1 fidtiK 
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# t “ * * * 

[S|9] Civil Prodec[ure Code. The effect c^ss. 313, 315 and 316 of the Code is that the right 
title and interest* of the judgment-debtor passes to the purchaser at a Court-sale subject, 
however* to the condition that the purchaser may recover bach his purchase monej when 
he finds that the judgment-debtor has no saleable interest at ail. 

The implied warranty of title in respect of sales bj private contract cannot be extended 
to Court-sales, except so far as such extension is justified b\ the processual law m India, 
viz., by s. 315 of the Civil Procedurg Code. 

Dorob Ally Khan v. Abdool Azeez (L. H , 5 1 A , 136) followed ^ % 

Petition under sectipn 25 of Act IX of 1887 pravmg Hie High Court to revitte 
the decide of P. Namyanasami, Subordinate Judge of Madura (West), in Small 
Cause Suit No. 950 of 1891. 

The facts of the case appear sufficiently for the purpose oi this report 
from the judgment of the High Court. The lower Court decreed in favour 
of the plaintiffs, and the defendant preferred this petition 

jj&fflidara Ayyar for Petitioner. 

'jmjgni Ayyangar for Respondent. 


Judgment. — The petitioner is the judgment-creditor in Original Suit 
No, 4J5 of 1881 on the file of the Subordinate Court (West) at Madura, and 
the counter-petitioner is the purchaser at the Court-sale held in execution oi 
the decree passed therein against one B. Krishnasami Chetty. The 
auction 3ate*W&8 held on the 27th July J885, and it was since found that a 
portion of the property sold, valued at Rs. 60, belonged to one Velayudam at 
the date of the sale. The counter-petitioner thereupon claimed a refund of the 
purchase monev, and the Subordinate Judge decreed the claim on the Small 
Cause side It is contended for the petitioner that as Krishnasami Chetty had 
some saleable interest in the property sold, the counter- petitioner is entitled to 
no refuhd at all. It is true that in Knnhamed v. Chathn (I. L. R., 9 Mad., 437), 
it was bald that where the judgment-debtor had some saleable interest in the 
property sold the Court had no jurisdiction to make an order under section 315 
for refund <4 the purchase money or any part thereoi, but the question 
that now tor determination is whether the purchaser ma> , in a regulai 

suit, pltyun a refund in jiroportion to the extent to which the judgment-debtor 
had no interest in the property sold With reference to a Sheriff's sale the Privy 
Council held in Dot ah Ally Khan v Abdool Azeez fL. R., 5 I. A., L 16) that in 
India theevendor’s liability to refund the purchase money in respect of a private 
sale is [ 280 ] governed In the English law relating to the sale of chattels and that 
law, as laid down m Eu hholz v. BaiSnter (34 L ,T.,C.B., 105), is that there is an 
warranty on the pint of the seller that he is the owner of the goods. 
This is in accordance with the law as laid down in section 55, sub-section 2 
of Act IV of 1882. But in the case before me, the sale was not a sale by 
private contract, but a sale in mu turn, and under legal process it must, there- 
fore, be governed bv rules applicable to execution sales. The effect of a Court- 
sale! as stated in section 316, Code of Civil Procedure, is that “ so far as 
regards the parties to the suit and persons claiming through or under them, 
the title to the pvopeitv sold vests in the purchaser,” etc. The Court-sale 
then is a sale of the judgment-debtor’s interest such as it was at the date of the 
sale according to IfcpUon 316 By section 313, however^ the purchaser is 


•[Sec 313: 


Application to net aside 
sale onground of judgment- 
debtor having no saleable 
interest. 


■The purchaser at am such sale may apply to the Court to set aside the 
F sale nil the ground that the person whose property purported to 
he Mild h id no saleable interest therein, and the Court may 
make such order as it thinks fit • provided that no order to set 
avido a silo 'din 11 be made, unless the judgment-debtor arid the 
decree holder have had opportunity of being heard against suck 
ordei 1 
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t |M.bl6d to apply to the Court to set aside ttH sale on the ground chat the person 
: *7#hoee property purported to be sold had no saleable interest therein, and the 
^ Court is authorized to make such order as it thinks fit. By section 315 it is pro- 
vided that when it was found that the judgment-debtor had no saleable interest 
in the property which purported to be sold, and the purchaser is for that reason 
deprived of it, the purchaser shall be entitled to receive back his purchase money 
(with or without interest) from any person to wh#m the purchase money has been 
paid. The result of the above-mentioned sections is that what passes to the 
purchaser at a Court sale is the right, title and interest of the judgment-debtor 
subject, however, to this condition, viz., that the purchaser may recover back 
his purchase money when he finds that the judgment-debtor had no saleable 
interest at all. The English rule, as stated by Lord St. Leonards, is that 
if a conveyance of real property is actually executed by all the necessary parties, 
and the purchaser is evicted by a title to which the covenants do not extend, he 
cannot recover hack the purchase money either at law or inequity, and referring 
to that rule as governing all sales by private contract, the Privy Council point 
out in the case cited above that it is not applicable to a Sheriff's sale under a fieri 
facias in which the sale, as regards the owner of |he thing sold, is in invitum , and 
made under colour of legal process. They say un at a purchaser at a Sheriff's 
sale has at least very inadequate means of investigating the title of the judg- 
[231]ment-dehtor ; all that is sold and bought is the right, title and interest 
of the judgment-debtor with all its defects, and the Sheriff who sells and 
executes the bill of sale is never called upon, and, if called upon, would refuse 
to execute any covenant of title. They observe then “ it is perfectly clear that 
when the property has been sold under a regular execution and the purchaser 
is evicted afterwards under a title paramount to that of the judgment-debtor, 
he has no remedy either against the Sheriff or the judgment -debtor/* Such 
being the law of England applicable to Sheriff’s sales under a fieri facias , the 
question is whether it is not applicable in India by reason of the fact that there 
is an implied warranty of title in India as is the case in the sale of chattels in 
England. The decision of the Privy Council seems to me to be an authority 
for the proposition that the implied warranty of title in respect of sales by 
private contract cannot he extended to Court- sales, except so far as* such 
extension is justified by the processual law in India. 

I do not desire to be understood as suggesting that in case of fraud there 
would be no remedy, but this is not that case. What I hold is that* where the 
Court-sale is not vitiated by fraud, the only extent to which the purchaser can 
claim relief is that indicated by section 315 which recognizes the equity on 
which Hitchcock v. Giddinqs ( 4 Price, 135) was decided, viz., that the sale 
may be rescinded on the ground of mistake whether there was no saleable 
interest at all, even after a conveyance has been executed. 

It follows, therefore, that the judgment-creditor cannot be treated as 
if he was the vendor, and the Court- sale cannot be treated as if there was an 
implied warranty of title as in a private sale, except so far as is warranted by 
the language of section 315. The decree of the Subordinate Judge is set aside 
and the suit is dismissed with costs throughout. 


NOTES. 

[Sf* also (1900) 28 Cal., 235 ; (1901) 23 All., 355 ; (1895) 21 Bom., 424 ; (1910) 12 Bom.. 
L.B., 723, which were similar cases. The Calcutta viewas regards the scope of sec. 315 C.P # 
C., 1882 (C.P.C., 1908, O. 21, r., 98) is different i (1909) 87 Cal., 67; 18 C.W.N., 1080.J 
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[232] APPELLATE CIVIL. 

f The Mist November , 1898 and 19th February , 1894. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Padammah and others (Defendants Nos. 2 to 7) Appellants 

versus 

Thernana Ammah and others (Plaintiffs) Respondents." 

Specific Belief Act — Act 1 of 1877 , s. 4X —Consequential relief— Suit by a 
member of a tarwad for a decree declaratory of the invalidity of a kanom granted 
to other members by the karnavan of the tarwad. 

Where a kanom of tarwad property is granted by the karnavan to members of the tarwad 
and the property in question remain in the possession of the karnavan on behalf of the 
tarwad, all that is necessary for a junior member to do in order to prevent the possession 
becoming adverse to the tarwad is to obtain a declaration that the kanom which is relied on 
as the cause of adverse possession is invalid. But if the kanom is granted to a stranger to 
the family, who is in possession, possession must then be sought for as relief consequent 
on the declaration. * 

An attornment of tenants to the kanomdars does not operate as a transfer of possession 
from the tarwad to the kanomdars. Subraiuanyan v. Paramasvmran (I. L. R., 11 Mad., 11(5) 
followed; and Bikutti v. Kalendan (1. L. R., 14 Mad., 267), Abdulhadar v. Mahomed 
(I.L.R., 15 Mad., 15), and Narayana v. Shankunni (I.L.R., 15 Mad., 255), distinguished. 

SECOND Appeal against the decree of E. K. Krishnan, Subordinate Judge of 
South Malabar, in Appeal Suit No. 562 of 1881, confirming the decree of 
O. Chandu Menon, Principal District Munsif of Calicut, in Original Suit 
No. 670 of 1890. 

The first defendant was the karnavati of a tarwad. On the 4th August 

1890 she granted a kanom of Rs. 479-10-0 in respect of 45 parcels of land 

belonging Fo the tarwad in favour of her younger daughters, second and third 
defendants, and her grand -daughter, fourth defendant. 

The plaintiffs, who were the first defendant’s eldest daughter and her 
children, contended that the kanom was not granted for proper purposes of 
the tarwad and sought for a declaration that it was null and void 
as against the tarwad. The suit was resisted by the defendants 
who contended that the grant was a proper and [233] bond fide 
one, and that the suit was one in which consequential relief in the 
shape of possession of the properties comprised in the kanom grant 

ought to have been sought and the Court fee on the value of such properties 

paid. This point was decided by the lower Courts against the defendants, the 
Subordinate Judge holding that the possession of the properties was in the 
torwad,,, of which the management vested in the first defendant as karnavati; 
fbat the plaintiffs had no objection to her possession as karnavati ; and that 
if the second to fourth defendants had, since the grant of the kanom com- 
plained of, obtained attornment from tenants, it was an attornment on a title 
viciously acquired. 

* Second Appeal No*423 of 1893, 
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The defendants preferred this appeal. 

Sankara Menon for Appellants. 

Sundara Ayyar for Respondents. 

Judgment. — This was a suit to have it declared that a kanom granted 
by the first defendant to second and third defendants was not binding on the 
plaintiffs’ tarwad. The first defendant, since# deceased, was the karnav&ti 
of the tarwad and both appellants and respondents were her anandravars^. 
It was contended for defendants, inter alia , that a suit for merely a^ 
declaratory decree could not be maintained and both the Courts below* 
disallowed the contention. The District Munsif observed that as the first 
defendant was karnavati, the plaintiffs were not entitled to possession and that 
possession really remained where it was before the demise on kanom. The 
Subordinate Judge found that possession of the properties demised on kanom 
was held by the first defendant on behalf of the tarwad, that the 
plaintiffs had no objection bo her possession, and that if second and third 
defendants obtained attornment from tarwad tenants subsequent to the 
kanom, it was inoperative as an attornment acquired ‘ on a vicious 
title.’ The contention on appellants’ behalf is that such attornment 
operates as a transfer of possession from the tarwad to the kanomdars and that 
the plaintiffs ought to have sued to recover possession, and not merely for a’ 
declaration, under section 42 of Specific Belief Act ; but we do not consider 
that this view can be supported. So long as the property continues in the 
possession of the karnafiVan as a member of the tarwad, it is primd facie that 
of the tarwad ; and all that is necessary for a. junior member to do in order to 
prevent its becoming adverse to the tarwad is to obtain a. declaration that the 
kanom which is relied on as the [234] cause of adverse possession is invalid. 
When the kanom is granted to a stranger to the family and he is in possession, 
the doctrine of unity of possession is not applicable and possession must then 
be sued for as relief consequent on the declaration. Our attention is called to 
the decisions in Subramanyan v. Paramasworan (I. L. R. 11 Mad., 116) 
Bikutti v. Kalendan (I.L. R., 14 Mad., 267), Abdulkadar v. Mahomed (I. L. 
R.,15 Mad., 15), and Narayana v. Shankunni (I.L.R. 15 Mad., 255). It was held 
in Subramanyan v. Paramaswaran (I. L. R. 11 Mad. 116) that where a title is in 
dispute, there may be third parties who are honestly in doubt and ready to ac- 
knowledge the title of either claimant, or who, having attorned to ono, may be 
ready to acknowledge the person declared by the Court to have the title, and that 
in such a case, a suit for a declaratory decree will lie. This decision is against 
the appellants. In Bikutti v. Kalendan (I. L. R., 14 Mad. 267), it was held 
that according to the plaintiffs’ case, the land being in the possession of strangers, 
it was clearly the right of the plaintiff, as of the other members of the tarwad, 
to have the land restored to the possession of the tarwad. The decision in 
Abdulkadar v. Mahomed (I. L. R 15 Mad., 15) proceeded on the ground that 
the office of Sheik and its emoluments were in the possession of the defendant 
and the doctrine of unity of possession had no application. Nor is the decision 
in Narayana v. Shankunni (I, L. R. 15 Mad. 255) in point. 

Another contention on appellants’ behalf is that the consideration for the 
kanom was in part-payment of tarwad debts and our attention is drawn ih this 
connection to Exhibit IX and other documents. The Subordinate Judge 
observes in his judgment that if th’e appellants have paid any premium for the 
kanom grant, they may have a lien to that extent on the property. Though 
respondents may be entitled to have the kanom declared not binding on the 
tarwad, appellants are entitled to have any part of the consideration, which 
benefited the tarwad, or extinguished any of its debts, declared a charge in their 
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favour. The Subordinate Judge has not come to any finding on this point. 
He is directed to try the following issue, viz., whether any, and what, debts 
due by the tarwad were discharged by the kanomdars from their private funds ? 

In compliance with the above order the Subordinate Judge [235] having 
returned a finding to the effect that tarwad debts had been discharged by the 
kanomdars to the extent of Rs. 695 from their private funds, the High Court 
delivered judgment as follows : 

Judgment. — The finding being one of fact must be accepted. We, there- 
fore, modify the decree of the Courts below by declaring the kanom by first 
defendant to defendants 2 to 4 to be invalid, but that those defendants have a 
charge on the property to the extent of Rs. 695 with interest thereon at 6 per 
cent, per annum from the several dates of payment particularized in the finding. 

Plaintiffs must pay the costs of the defendants 2 to 4 on the issue sent for 
trial. In other respects the appeal is dismissed with costs. 


NOTES. 

[This case was referred to in (1912) 12 M.L.T., 579 : 23 652. J 


[17 Mad. 285] 

APPELLATE CIVIL— FULL BENCH. 


The 23rd November , J893 and 26th January , 1894. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, Mr. Justice Muttusami 
Ayyar, and Mr. Justice Shephard. 

Thapita Peter (Plaintiff) Appellant 

# versus 

Thapita Lakshmi and another (Defendants) Respondents. ' 

Divorce —Divorce Act IV of 1869, s. 7 — Nature of the marriages contemplated 
by the Act — Monogamous marriage. 

The petitioner and his wife married according to the rites of the Hindu religion. The 
wife subsequently left her husband and lived in adultery with another man. Both the hus- 
band and wife subsequently became Christians, but the wife continued to live in adultery. 
The husband sued under Act IV of 1869 for the dissolution of the marriage : 

Held that, having regard to section 7, the marriages contemplated by the Aet aro those 
founded on the Christian principle of a union of one man and one woman to the exclusion 
others, and that consequently the Aot does not contemplate relief in cases where the par- 
ties have been married under the rites df Hindu law, a Hindu marriage not being a monoga- 
nous one. Hyde v. Hyde (L.R., 1 P. & D., 180) and Brinkley v. Attorney -General (L.R., 
L5 P. D., 76) cited and followed. Gobardhan Dass v. Jasadamoni Dam (I. L. R., 18 Cal., 

152 ) dissented from. 

* Referred (Matrimonial) Case No. 5 of 1893. 
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CASE referred under section 17, Act TV of 1869, by G. T. Mackenzie, District 
Judge of Kistna, for confirmation of his decree in Original [236] Suit No. 1 of 
1893, declaring the marriage of the plaintiff with defendant No. 1 to be dissolved, 
subject to confirmation by the High Court. 

The facts of the case appear sufficiently for the purposes of this report 
from the judgments delivered by the High Court. 

The parties were not represented. 

Collins, C. J. — Thapita Peter brought a suit against Thapita Lakshmi, his 
wife, alleging her adultery with Lunkapalli Gauth, and praying, therefore, that* 
his marriage may be dissolved. The District Judge of Kistna granted a decree 
dissolving the marriage under the provisions of Act IV of 1869, and the decree 
now comes before the High Court for confirmation under section 17 of Act IV 
of 1869. 

The petitioner and his wife were married according to the rites of the 
Hindu religion in 1879, petitioner and his wife being Hindus at that time. 
About a year after the marriage the petitioner’s wife left him and has since 
been living in adultery with the second respondent. In 1882 the petitioner 
became a Christian, and about 1890 his wife and the second respondent also 
became Christians. The question to be decided is — can the Courts of this 
country pass a decree dissolving his marriage under Act IV of 1869 ? 

Section 1 of the Act enables relief to be granted where the petitioner 
professes the Christian religion. 

Section 7 directs that the Courts in India shall act and give relief in all 
suits and proceedings hereunder on principles and rules which, in the opinion 
of the said Courts, are, as nearly as may be, conformable to the principles and 
rules on which the Court for Divorce and Matrimonial Causes in England acts 
and gives relief. 

Divorce is unknown to the Hindu law, but it is clear that if Act. IV of 
1869 was intended to apply to Hindu marriages, the petitioner would be 
entitled to relief. Act XXI of 1866 has no application to this case. That Act 
provides a relief from the marriage tie when one of the parties becomes a 
Christian, the other still remaining a Hindu. 

A Hindu marriage is not a monogamous one. The man may lawfully be 
the husband of many wives at the same time. It is therefore a ceremony in- 
consistent with marriage as understood in Christendom that the husband 
should have more than one wife. If the Act IV of 1869 applies to Hindu 
marriages, a case may [237] arise where a Hindu with more wives than one 
becomes a Christian and his wives also embrace Christianity. In that case 
could one of the wives sue her husband for a divorce because he continues to 
cohabit with one or more of his other wives, as the conversion of the parties to 
Christianity would not dissolve or make void the husband's previous marriages, 
or could the Christian husband sue for a divorce from one of his wives on the 
ground that she had committed adultery. 

The point to be decided is not without difficulty, but I think that if 
marriages celebrated according to Hindu rites were intended to be within 
the scope of the Act, express provision would have been made to meet the 
difficulties that must arise owing to the fact £hat the Hindu marriage is not a 
monogamous one. There are two English cases which serve to illustrate in what 
cases the English Divorce Court will give relief. In Brinkley v. Attorney - 
General { L. R., 15 P. D., 76), a British subject married a Japanese woman in 
Japan according to the forms required by the law of that country, and it was 
proved that by such a marriage the husband was precluded from marrying any 
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other woman during the subsistence of the marriage. A declaration was 
granted by the President of the Probate Division declaring (under 21 and 22 
Vic., cap., 93) that such marriage was a valid one. In the judgment the 
President says : “ Marriage must be that of one man and one woman to the 
exclusion of all others. Throughout the judgments that have been given 
on this subject the phrase ‘ Christian marriage,’ ‘ marriage in Christendom’ 
or some equivalent phrase ha» been used : that has only been for convenience 
to express the idea. But the idea that was to be expressed was this, that the 
only marriage recognized in Christian countries and in Christendom is the 
marriage of the exclusive kind mentioned.” 

In Hyde v. Hyde (L. R„ 1 P. & D., 130), the petitioner, an English sub- 
ject, married in Utah, in the United States of America, a Miss Hawkins accord- 
ing to the rites of the Mormons. At the time of the celebration of the marri- 
age, polygamy was a part of the Mormon doctrine and was the common custom 
in Utah. The marriage was a valid marriage according to the lex loci and 
polygamy was then lawful in Utah. The petitioner and his wife were both 
single and the petitioner had never taken a second wife. The petitioner [ 238 ] 
sometime after the marriage renounced Mormonism, was excommunicated, and 
his wife declared free to marry again. The wife did marry again and the peti- 
tioner then petitioned the Divorce Court for a dissolution of his marriage on 
account of his wife’s adultery. The counsel for the petitioner argued, inter alia, 
that this was not a polygamous marriage, for both the parties were single at 
the time when it was contracted; but the Judge Ordinary observed that it 
would be extraordinary if a marriage in its essence polygamous should be 
treated as a good marriage by an English Court, and held that marriage as 
understood in Christendom may be defined as the voluntary union for life of 
one man and one woman to the exclusion of all others. 

By section 7 of Act IV of 1869 the High Court aDd District Courts 
shall act and give relief on principles and rules on which the Court for 
Divorce and Matrimonial Causes in England for the time being acts and gives 
relief. It is clear to my mind that the Divorce Court would not grant 
the relief the petitioner prays for, on the ground that the marriage being a 
polygamous one cannot be recognized as a marriage by that Court ; and, 
being also of opinion that Act IV of 1869 does not contemplate relief in cases 
where the.parties have been married under the rites and ceremonies of Hindu 
law, I hold that the District Court had no jurisdiction to entertain this suit, 
and I would dismiss it. I am aware that the Judges of the Calcutta High 
Court have arrived at a different conclusion [see Gobardhan Dass v. Jasada- 
mom Dassi (I. L. R, 18 Cal., 252)J . Section 7 of Act IV of 1869 does not seem 
to have been specially brought to the notice of the Court, as the judgment is 
silent upon the principles and rules on which the Courts shall give relief. 
However, be that as it may, I am unable, with the greatest respect to the 
learned Judges, to agree with them, and therefore decline to follow the case 
in Gobardhan Dass v. Jasadamoni Dassi (I. L. R, 18 Cal., 252). 

Muttusami Ayyar, J. — The question which it is necessary to determine in 
this suit is whether the plaintiff is entitled to a decree for divorce on the ground 
of his wife's adultery under Act IV of 1869. The facts which give rise to this 
question are shortly these The plaintiff was born in 1862. In 1879 he 
married the first defendant by Hindu rites, both being then Hindus by religion. 
In 1880 the wife left her husband and ccmmencod to live in [239] adultery 
with the second defendant, to whom she has since borne four children. In 
1882 the plaintiff embraced Christianity, and about two years prior to this 
suit, which , was brought in 1893, the defendants also became Christians. 
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After her conversion to Christianity, the first defendant continued to live with 
the second defendant and repeat her adultery with him till date of suit. 
Upon these facts, it is clear that the plaintiff would be entitled to a decree for 
divorce if Act IV of 1869 applied to this case. The real question is whether 
the Act is applicable to a Hindu marriage after both parties to such marriage 
have become Christians. 

In connection with a Hindu marriage, there are several legal incidents as to 
which no doubt can possibly exist. The first is that such marriage is in its 
nature not monogamous, and is not the voluntary union for life of one man 
with one woman to the exclusion of all others. It is true that as regards the 
Hindu wife, her union with her husband is a voluntary union for her life with 
one man to the exclusion of all others ; but the Hindu husband may marry 
several wives at one and the same time, or may marry two or more wives 
during the lifetime of the first wife. The real point for consideration, there- 
fore, is whether the Act is applicable to a Hindu marriage. 

Another matter as to which there is also no doubt is that conversion to 
Christianity does not dissolve the prior Hindu marriage, and that the latter 
continues to be valid even after the parties to it become Christians for many 
purposes. So it was held in Administrator -General of Madras v. Anandachari 
(I. L. R. f 9 Mad., 466) and in other cases to which it is hardly necessary to 
refer. Act XXI of 1866 is framed on the view that a marriage, though con- 
tracted by Hindu rites, is binding upon the parties to it even after they become 
Christians, and prescribes a procedure whereby a decree for dissolution of such 
marriage may be obtained in certain cases. That Act is applicable to cases in 
which the husband or the wife continues to be a Hindu by religion whilst 
the other has become a Christian. 

It was further held in Perianayakam v. Pottukanni (I. L. R., 14 Mad., 
382), that a pariah who was converted to Christianity was not entitled to a 
decree for divorce on the ground of adultery committed by his wife before hh 
conversion, and that the Court had no jurisdiction to entertain his petition 
under Act IV of 1869. The ground of [240] decision was that the Act applied 
only to Christian marriages. Having regard to the decision in Brinkley v. 
Attorney -General (L. R., 15 P. D., 76), the expression 'Christian marriages’ 
must be taken to convey the idea, not that the parties must profess Chris- 
tianity, but that the marriage must be of a kind recognized in Christian countries, 
viz., that the marriage must be that of one man and one woman for life to the 
exclusion of all others. That was a case in which the petitioner was a British 
subject with an Irish domicile of origin. When he temporarily resided in Japan, 
he married a Japanese woman in Japan according to the forms required by 
the law of that country. It was proved in that case that, according to the law 
of Japan, it was a valid marriage, and by that law the petitioner was also 
precluded from marrying any other woman during the subsistence of that 
marriage. The learned Judge recognized the Japanese marriage as valid under 
the Legitimacy Declaration Act (21 and 22 Vic., cap. 93) and explained the 
ground of decision in these terms : “ This case is clear from the difficulties 

which arose in the Mormon case and in the South African case, because jn 
both these cases there was an attempt to establish as a valid marriage a 
marriage with another person than the first spouse. The principle laid down 
by these cases is that a marriage which is not that of one man and one woman 
to the exclusion of all others, though it may pass by the name of marriage, is 
not the status which the English law contemplates when dealing with the 
subject of marriage.’ * But in this case it has been proved by the law of Japan, 
“ marriage does involve this idea, viz., that one man unites himself to one 
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woman to the exclusion of all others. Therefore, though throughout the 
judgments which have been given on the subject, the phrase ‘Christian marriage,’ 
or marriage in Christendom or some equivalent expression has been used, that 
has been used only for the sake of convenience, and the idea which has to be 
expressed was this — that the only marriage recognized in Christian countries 
or in Christendom is the marriage of the exclusive kind.” This decision is 
clear authority on the one band for construing the expression ‘Christian 
marriage * used in Perianayakam v. Pottukanni (I. L. B., 14 Mad., 382) 
in the sense indicated above, and on the other, for the opinion that the 
Court for Divorce and Matrimonial Causes in England gives relief in such 
causes subject to two conditions, viz., [291] that the marriage is valid 
according to the lex loci , and that the idea of the union of one man 
and one woman to the exclusion of others is present in it, as in marriages 
between persons professing the Christian religion and theroby implies the 
status contemplated by the English law whilst dealing with the subject of 
mavriage. Turning to the case before us, I do not think that the Act is 
applicable to it. In a Hindu marriage the idea ol the exclusive union of 
one man and one woman for life is not present as in a marriage recognized 
by the Court for Divorce and Matrimonial Causes in England, and section 7 
of Act IV of 1869 directs that we should give relief under Act IV of 1869 on 
principles and rules which may be conformable to the principles and rules 
by which that Court gives relief. The preamblo of the Act states that it is 
expedient to amend the law relating to the divorce of persons professing the 
Christian religion, and the second paragraph of section 2 declares that nothing 
herein contained shall authorize any Court to grant any relief under this Act, 
except in cases where the petitioner professes the Christian religion. These 
provisions render it probable that the marriage which the Act purported to 
deal with was marriage founded on the Christian principle. Again in section 
2, clause 8, marriage with another woman is stated to mean marriage of any 
person being married during the life of the former wife, and it is provided by 
section 18 that a marriage may be declared null and void on the ground, 
inter alia , that the former wife was living at the time of the marriage and that 
the marriage with the former wife was then in force. Take for instance the 
case of a Hindu with two or more wives becoming Christians, and suing 
under the Act to have it declared that all his marriages but one are null and 
void. Ate we to pass a decision in his favour ? If so, which of his several 
marriages is to be declared null, and if we are to declare all marriages except 
the first null and void, are we not acting in contravention of the rule that 
conversion to Christianity does not dissolve prior marriages valid by the 
lex loci ? If the legislature had intended to bring Hindu marriages within the 
scope of the Act, they would probably have inserted express provisions relat- 
ing to questions which arise from their polygamous character. It is true 
that the plaintiff has married only one wife, though whilst a Hindu he was at 
liberty to have married several wives at the same time, and it may be suggest- 
ed that the particular Hindu marriage now before us may be treated as monoga- 
mous in [242] fact, entitling the plaintiff to the relief claimed. There are two 
objections to the adoption of this suggestion. The first is that what we have 
to consider is, the status consequent on a marriage as regulated by the lex 
loci or the legal conception of the marriage, and not whether the plaintiff in a 
given case has in fact married dne wife or several wives. Another objection 
is that the suggestion is not the natural result of interpretation which can be 
put on the Act, though it may form an appropriate subject of legislation. I 
do not see my way to hold that Hindu marriages are marriages contemplated 
by the Act. 


6 mad. — 23 
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As for the argument that it is hard that the legislature should have in- 
tended to place Hindu husbands who become Christians at a disadvantage, I 
am not prepared to attach much weight to it. Divorce affects the wife as well 
as the husband, and no such thing as divorce is known to the Hindu law. 
Thus wives other than the first wight justly complain if their marriages were 
declared invalid^by reason of their conversion as polygamous and their inter- 
course with their husbands characterised as adulterous, since divorce was not 
in their contemplation as a possible incident of their marriages when they were 
contracted. Possibly on this ground the legislature did not intend to includes 
such marriages in the Act. However this may hb, I am aware of no decided case 
in India which is on all fours with this case except the one reported in Gobardhan 
Dass v. Jasadamoni Dassi (I. L. R., 18 Cal., 252), wherein the difficulties that 
arise from considering the Act to be applicable t > a marriage such as the one 
before us are not considered and explained. The point decided in the matter of 
Bam Kumari (I. L. R., 18 Cal., 264) is that a Hindu wife who first embraces 
Mahomedanism and then marries a Mahomedan husband without notice to 
her Hindu husband is guilty of bigamy, and it i;j not therefore a case in point. 
Relying, therefore, on the English decision already cited and on the construction 
of Act IV of 1869, I hold that the Act is not applicable to Hindu marriages. 

Shephard, J. —This is a suit by the husband for the divorce of his wife, 
on the ground of her adultery. At the date of ^heir marriage the parties were 
Hindus, and the Judge finds that the marriage was solemnized according to 
Hindu custom. Since that date both husband and wife have become Christians, 

[243] The question is whether the marriage being a marriage of Hindus 
according to the Hindu rites is of such a character as to entitle the husband 
to a decree of dissolution of it under the provisions of Act IV of 1869. 

The authorities are conflicting : on the one hand, the decision of the 
High Court of Bengal, Gobardhan Dass v. Jasadamoni Dassi (I. L. R,, 18 
Cal., 252) ; on the other hand, a decision of the North-West Provinces High 
Court, Moola v. Nundy (4 N. W. P. 109), and one of this Court in which I 
took part. The facts in this latter case differ materially from those with 
which we have now to deal. 

The Act distinctly requires that any person seeking for relief under it 
shall, at the time when his or her petition is presented, profess the Christian 
religion. The Act does not require in terms that the parties or either of them 
shall have been Christians at the time of the solemnization of the marriage. 
There are provisions in the Act which presuppose Christianity as the religion 
of the parties at the time of the marriage, but it cannot be said that adherence 
to that religion at that time is made a condition precedent to the obtaining 
of relief under the Act. It by no means follows that the provisions of the 
Act can be made applicable to any marriage between non-Christians, although 
it may be a marriage which, according to the law governing them, is valid and 
legal. In applying the provisions of the Act, section 7 directs that the Court 
shall act and give relief on principles and rules which are as nearly as may be 
conformable to the principles and rules on which the Court for Divorce and 
Matrimonial Causes in England for the time being acts and gives relief. 

In mV opinion the direction given in this section has to be kept in view 
by the Court when considering whether a given marriage should be recognized 
as such for the purposes of the Act. The question then is whether on a 
petition for divorce by the husband a marriage of Hindus according to Hindu 
ritual could be recognized by the English Divorce Court. Now, in order to 
satis! y the English Divorce Court, while it is not necessary to prove that the 
marriage was celebrated with any specifically Christian ceremonies, or even 
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that both the parties were Christians, it is necessary to show that the union 
was a union for life of one man with one woman to the exclusion of others. 
That is what is meant by a [244] Christian marriage or a marriage in 
Christendom. See Hyde v. Hyde (L. R. t 1 P. & D., 130) and Brinkley v. 
Attorney-General (L. R., 15 P. D., 76). 

This definition of marriage clearly excludes from the category of marriage, 
as understood for the purposed of the Divorce Court, alliances such as the one 
which took place between the parties to the present suit, for according to 
Hindu law and custom, by which at the time they were governed, it was 
permissible to the husband to take a second wife. As far as lie was concerned 
the marriage did not possess that character of exclusiveness which the law of 
Christendom presupposes in the institution of marriage. 

It may be suggested that although the husband might, as a Hindu, have 
contracted a second marriage, he did not in fact do so and could not law- 
fully have done so after he became a Christian. It may be said that in 
consequence of the conversion of the parties to Christianity the marriage has 
come to acquire the necessary character of exclusiveness which it did not 
possess before. 

Similar arguments were used iD the arguments in Hyde v. Hyde (L. R., 
1 P. & D., 130) and considered by Lord Penzance. It was proved in that case 
that the petitioners marriage in Utah would, if valid in Utah, be recognized 
as valid by the Supreme Court of the United States, and it had been argued 
that the matrimonial law of England might properly bo applied to the first of a 
series of Mormon marriages. Lord Penzance deals with this argument and 
points out the inconsistencies that might result if it wore adopted. 

In the present case it is true that the petitioner had married only one wife. 
Let it be supposed, however, that either when he married the respondent he 
already had a wife living, or that after so marrying her he had taken a second wife. 

In the first case there can be no doubt that the marriage of the respondent 
coidd not be recognized, at least for the purposes of the Divorce Act, whether 
or not the first wife were still alive when the suit was brought. 

Nor, it is conceived, could the second wife come into Court to ask that 
her marriage be declared void on the ground that her husband s former wile was 
alive at the date of the marriage, for section 19 of the Act relates to cases in 
which t^B marriage is void ab initio , and in the case supposed the marriage 
would not have been so void. In the other case supposed, the first wife, if she is 
[245] to be deemed the legal wife for all the purposes of the Act, would under 
section 10" be entitled to treat her husband’s second marriage as bigamous and 


When husband may peti- 
tion for dissolution. 

Any wife may present 

When wife may petition 
for a dissolution. 


* [ Sec. 10 :--Any husband may present a petition to the Dis- 
trict Court or to the High Court, praying that his marriage may 
be dissolved on the ground that his wife has, since the solemni- 
zation thereof, been guilty of adultery. 

a petition to the District Court or to the High Court, praying 
that her marriage may be dissolved on the ground that, since 
the solemnization thereof, her husband has exchanged his pro- 
fession ot Christianity for the profession of some other religion, 
and gone through a form of marriage with another woman ; 
or has been guilty of incestuous adultery, 

or of bigamy with adultery, * 

or of marriage with another woman with adultery, 
or of rape, sodomy or bestiality, • 

or of adultery coupled with such cruelty as without adultery would have entitled her to 
a divorce a mensa et thoro, 

or of adultery coupled with desertion, without reasonable excuse, for two years or upwards. 

Every such petition shall state, as distinctly as the nature of 
Contents of petition. the case permits, the facts on which the claim to have such 
marriage dissolved is founded.] 
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on the strength oi it to seek dissolution of her marriage on the ground of a 
connection which, at the time it was formed , was perfectly lawful. 

No doubt it is true that persons who have married as Hindus and sub- 
sequently become Christians subject themselves to the law prevailing among 
Christians, so that the husband may be convicted of bigamy if he goes through 
a form of marriage with another woman. In re Millard (1. L. R. f 10 Mad., 
218), In the matter of Ram Kumari (I. L. R., 18 Cal., 269) ; see minute of 
Sir H. Maine. Ceasing to be a Hindu or Mahomedan as the case may be and. 
becoming a Christian he sacrifices the liberty which heretofore he had accord- 
ing to the law of his birth- -certainly the liberty of taking another wife and 
presumably the liberty of divorce, which if he had been Mahomedan, the 
Mahomedan law gave him. See Lopez v. Lopez (I. L. R., 12 Cal., 706). 

It does not, however, follow that the convert is, in compensation for his 
sacrifice, entitled to a relief under the Act or to any divorce except under the 
provisions of Act XXI of 1866. 

Any argument founded on the circumstance that the Hindu or Mahome- 
dan marriage is, for some purposes, recognized after the parties became Chris- 
tians really proves too much, for I conceive that the second of two wives 
married at the same time would, if she survived the first and became a Christian 
with her husband, be recognized as his lawful wife and her children would 
be legitimate ; see Mayne’s "Hindu Law, para. 55. What would become of the 
second wife if both being alive, either or both of them became Christians with 
the husband it would be difficult to say. Assuming that the second wife only 
survived, I apprehend, as already observed, that there is no doubt that her 
marriage contracted in the lifetime of another wife would not be recognized 
for the purposes of the Act. 

Again if a marriage, according to the Hindu custom, may be dissolved 
under the Act, it may also be declared null and void for any of the reasons 
mentioned in section 19. One of the reasons there specified is that the parties 
are within the prohibited degrees of consanguinity (whether natural or legal) 
or affinity. Those [246] words, which, excepting the bracketed words, are to 
be found in the Marriage Act, s. 48, are words habitually used in connection 
with Christian marriages, although it may be correct to hold that they do not 
involve the application of English rules to all Christians (see Lopez v. Lopez , 

I. L. R., 12 Cal., 706). If it be right to hold that the liberty of choice pos- 
sessed by Hindus adopting Christianity extends to the law relating to marriage, 
Lopez v. Lopez (1. L. R„ 12 Cal., 706), the Court might have to apply either 
the rules of Hindu law or the English rules of prohibited degrees in determin- 
ing whether a marriage was valid or not. It would be a strange consequence 
if the Court constituted to administer the law in matters matrimonial to per- 
sons professing the Christian religion had to declare void a marriage which 
according to Christian usage was valid or to declare void a marriage which 
was valid according to the law governing the parties at the time of its 
solemnization. 

The origin of the jurisdiction must not be lost sight of. As the English 
Divorce Court exercises the jurisdiction originally vested in the Ecclesiastical 
Court, so the jurisdiction exercised by the Supreme Court sitting on the 
ecclesiastical side is extended under certain conditions to the District Courts. 
See L tpez v. Lopez (I. L. R., 12 Cal., 706). There is no reason whatever 
for holding that this matrimonial jurisdiction, for which $ new forum was thus 
created, was intended to be enlarged, so as to include marriages which would 
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not come within the scope of the English Act. See Ardaseer Cursetjee v. 
Perozeboye (10 Moore's P. C., 375) as to the law before the Act. 

In the present case, there being no evidence of any marriage except a 
marriage according to Hindu rites, I am of opinion that the Act does not apply, 
and that the District Court had no jurisdiction to decree dissolution. 

NOTES. 

[ See also 8 Bom. L. R., 856 ; 18 Cal., 252 ; 264.] 


[247] APPELLATE CIVIL. 

The 23rd March and 7th September , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mu. Justice Best 

Srinivasa Thathachar (Defendant) Appellant 

versus 

Bama Ayyan and another (Plaintiff and Defendant No. 85) 

Respondents.* 

Revenue Recovery Act — ( Madras ) Act 11 of 1864 , s. 35 — Payment of arrears 
of village revenue by the assignee of a mortgagee of portion of the village 
property — * Defaulter 1 — Registered and real owners . 

The plaintiff was assignee of a mortgagee of 38-l/8th pangus in a village consisting of 
51-l/8th pangus. Having sued the executants of the mortgage and obtained a decree in 1885, 
he, in 1887 and 1888, paid certain arrears of revenue due from the village, in order to prevent 
* its sale. In 1888, the plaintiff’s 38-l/8th pangus were sold in execution of the decree of 1885 
to the 85th defendant subject to a charge for the amount of the revenue arrears paid by the 
plaintiff. In 1890 the plaintiff instituted the present suit to recover from the entire village 
and from the defendants Nos. 1 to 84 personally the amount of these arrears : 

Held , that the 85th defondent, as also the 38-l/8th shares purchased by him were liable 
for the debt conjointly with the remaining shares and the other defendants, the plaintiff 
having by payment of the arrears acquired a charge upon the land under s. 35 of the 
Revenue Recovery Act • 

that not only registered proprietors but real owners and their holdings may be treated as 
defaulters within the meaning of s. 35 of that Act. Seshagiri v. Pichu (I. L. R., 11 Mad. 
457) followed. 

Appeal against the decree of L. A. Campbell, District Judge of Salem, in 
Original Suit No, 9 of 1890. 

The District Judge decreed in favour of the plaintiff and the 85th defendant 
and dismissed the suit as againsUsertain other defendants. The remaining 
defendants preferred this appeal. 

The facts of the case appear sufficiently for the purpose of this report from 

the judgment delivered by the High Court. 

~ ~ * Appeal No. 151 of 1891. “ 
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Pattabhirama Ayyar for Appellants. 

Qovinda Menon for Bespondent No. 2. 

Parthasaradhi Ayyangar and Tiruvenkatackariar for Bespondent No. 1. 

Best, J. — The following are the facts of the case. The plaintiff (now respon- 
dent) was assignee of the mortgagee of 38- l/8th [248] out of 51-l/8th pangus 
of the agraharam of Byrojee effected by some of the pangudars on 8th January 
18H1 for a sum of Bs. 8,245-7-5, borrowed to pay off the assessment, &c., due 
on the whole agraharam. As such assignee plaintiff brought a suit (Original 
Suit No. 2 of 1884) against the executants of the mortgage and obtained a 
decree on 22nd June 1835. While the above suit was pending, the agraharam 
was again advertised for sale for arrears of revenue, &c., which plaintiff paid 
off and instituted Original Suit No. 2 of 1886 for recovery of the amount so paid 
and obtained a decreo for the same with interest on 27th August 1888. While 
Original Suit No. 2 of 1886 was pending, arrears accrued for subsequent fashes, 
and to prevent the sale of the properties for such arrears plaintiff paid a sum of 
Bs. 3,618-2-7 on the 13th April 1887 and a further sum of Bs. 1,707-7-0 on 
the 4th May 1888. In execution of the decree in Original Suit No. 2 of 1884, 
the 38-l/8th pangus were sold on 24th September 1888, when 85th defendant 
purchased the same for Bs. 11,000. The suit, out of which the present appeal 
has arisen, was instituted by plaintiff in 1890 to recover from the entire agra- 
haram and from defendants 1 to 84 personally the amount paid in 1887 and 
1888, with interest, costs and further interest. 

The District Judge has found some of the defendants to have no interest 
in the agraharam and therefore to be not liable, but against the rest, except the 
85th defendant, he has given a personal decree. He has also exempted from 
liability for the debt the 38-l/8th pangus purchased by 85th defendant at the sale 
in execution of the decree in Original Suit No. 2 of 1884, but has made the 
debt a charge on the remaining 13 pangus. Hence this appeal by defendants 
1, 4, 5, 16, 17, 58 to 62, 66, 69, 74, 78 and 81. 

The first objection urged on behalf of the appellants is that in purchasing 
the 38-l/8th pangus at the sale in execution of the decree in Original Suit No. 2 of 
1884, 85th defendant was merely a benamidar for the plaintiff, and that the latter 
being the real purchaser, the charge is extinguished under section 101 of the 
Transfer of Property Act. On the issue whether the plaintiff was thejreal purcha- 
ser of the 38-l/8th shares, the District Judge’s finding is that, though there are 
reasonable grounds for the defendants suspecting such to be the case, they have 
failed to prove it. Such also is our finding after a careful consideration of the 
[249] evidence on both sides. It is, therefore, unnecessary to consider the 
question raised with reference to section 101 of the Transfer of Property Act, 

Other contentions on behalf of the appellants are (i) that none but regis- 
tered holders of shares in the agraharam can be held personally liable for the 
claim of the plaintiffs, and (ii) that the District Judge has erred in exonerating 
from such liability the 85th defendant and the 38-l/8th shares of the village 
purchased in his name. 

The District Judge’s finding is that the 38-l/8th shares were sold subject to 
these encumbrances, but that nevertheless the shares must be held to be not 
liable for the same. His reasons for this finding are as follows : A pay- 

ment made by a mortgagee or other incumbrancer to save lands from sale 
for arrears of assessment is declared by section 35 of Act II of 1864 (Madras) 
to he a charge upon the land which should “only take priority over other 
charges according to the date at which the payment was made." Plaintiff 
is, therefore, qua such payment in the position of a mortgagee, and the 
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decision in Shaik Abdulla Saiba v. Haji Abdulla (I. L. R., 5 Bom., 13) 
is authority for the position that what is sold by the Court in such cases 
is the right, title, and interest of the mortgagor as it stood at the date of the 
mortgage, and such being the case, it cannot be affected hy the statement in 
the sale proclamation that the auction sale was subject to such incum- 
brances. It is difficult to follow the Judge’s reasoning. It being found as a 
fact that the 384th shares w^Te sold subject to tho charge, there seems no 
reason why the purchaser at such sale should be allowed to hold the same 
free of the charge. 

As the arrears wore due on these 384l h sharos as well, there is no reason 
whatever for exonerating them from liability for a proportionate share of the 
charge in any case. 

As to the contention that only registered owners can he treated as 
defaulters within the meaning of section 85 of the Revenue Recovery Act, and 
consequently the lower Court’s decree is bad in so far as it makes defendants 
who are not registered holders also liable for the money due to plaintiff, the 
answer ia to be found in Seshagiri v. Pichu (I. L. R., 11 Mad., 452). As there 
pointed out, the right which the Government lias to proceed against the 
registered pro-[290]prietor in no way alters the liability of the real owner 
or of his holding for the arrears of revenue. Registered holders and their 
property are declared liable at the option of Government, in order that 
Government may not be hampered in the collection of revenue by being 
compelled to hold complicated inquiries as to real ownership. But, neverthe- 
less, the revenue is a debt due from the real defaulter and a charge on the 
holding. 

The remaining question is whether the decree is correct in so far as it 
makes the defaulters jointly and severally liable. As the entire holding was 
liable for the revenue to Government, it must, I think, be held to be similarly 
liable to the plaintiff who has, by payment of the arrears, acquired a charge 
upon the land under the provisions of section 35 of the Revenue Recovery Act. 

As to the liability of defendants 58 to 60 (appellants Nos. 6 to 8) no 
issue appears to have been asked for in the lower Court. 

The result is that the 85th defendant, as also the 384th shares purchased 
by him, must he held liable for the decree debt conjointly with the remaining 
shares and the other defendants. The lower Court’s decree will bo modified 
accordingly. 

The appellants must pay the 1st respondent’s (plaintiff's) costs of this 
appeal. They are entitled to their costs on the 384th shares from second 
respondent (85th defendant) and must themselves bear the rest of their costs. 
As to the memorandum of objections, I find the Judge has given no reasons 
for disallowing interest subsequent to the date of the suit. 

I am of opinion that plaintiff is entitled to interest at 12 per cent, 
per annum till the date of decree, and at 6 per cent, per annum from that 
date to date of payment on the amount decreed, including costs. 

The decree will be further modified accordingly. 

Huttusami Ayyar, J.~I concur. 

NOTES. 

\ See also (1908) 4 M. L. T„ 469 ; 19 M. L. J„ 276.J 
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[251] APPELLATE CIVIL. 

The 29th January and 6th March , 1894 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Dav4es. 

Perumal Udayar and another (Plaintiffs) Appellants 

versus 

Krishnama Chettyar and another (Defendants) 

Respondents.* 

Revenue Recovery Act — Madras Act II of 1864 — Liability of purchaser 
at a sale , icho enters into possession of the purchased property , to 
account for mesne profits to the person in whose favour 
the decree is subsequently reversed . 

A purchaser of property at a sale under the Revenue Recovery Act, who enters into 
possession thereof, is in rightful possession until the decree is set aside. He is ndt, 
therefore, a trespasser and liable to make good any loss sustained by the rightful owner by 
being kept out of possession ; but he is bound to account for mesne profits, the calculation 
of which is to be based on a proper discharge of the stewardship of the property. Dakshina 
Mohun Roy Clwwdhry v. Saroda MohunRoy Chowdhry (L. R-, 20 Ind. App., 160) cited 
and followed. 

Appeal against the decree of P. Dorasawmy Ayyar, Subordinate Judge of 
Salem, in Original Suit No. 13 of 1891. 

The facts of this case appear sufficiently for the purpose of this report 
from the judgment of the High Court. 

The Subordinate Judge dismissed the suit, and the plaintiffs preferred 
this appeal. 

The Advocate-General (Hon. Mr. Spring Branson ), Mr. Norton and 
Subramanya Ayyar for Appellants. 

Bhashyam Ayyangar and Desikachariar for Respondents. • 

Judgment. — The defendants were in possession of the mifctah of Sunda- 
mangalam for the faslis 1293 to 1298 as purchasers in a sale made under the 
Revenue Recovery Act. It was ultimately held in a suit brought by the 
plaintiffs that the sale was irregular, and they were reinstated in the mittah 
as part-proprietors thereof. They now sue for their share of the mesne profits 
derived while the defendants were in possession. 

The Subordinate Judge found that they were entitled to recover the same, 
but, on taking accounts, it was found that defendants [232] had realized no 
net profits, their expenses having exceeded their receipts, and plaintiffs’ claim 
was therefore dismissed. 

Plaintiffs appeal on two main grounds. The first is a point of law, that 
defendants were in the position of trespassers and wrong-doers, and were 
therefore, liable to account to plaintiffs for Such loss as they sustained by being 
kept out of possession, and the question was not what amount of profits the 
defendants had actually realized, but what they might and ought to have 
realize d. The learned Advocate- General, in support of the plaintiffs’ 

* Appeal No. 24 of 1893. ™~™ ~~ 
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contention first referred to Mayne On Damages (page 417) for the authority that 
an action for mesne profits is in origin an action of trespass brought after a 
judgment in ejectment to recover damages for the previous occupation of the 
land.” And he then referred to several decided cases Byjnath Pershad v. 
Badhoo Singh .(10 W. R., 486), Hurruck Lall Shaha v. Sreenibash Karmottar 
(15 W.R., 428), Ghoogiy Sahoo v. Chundee Pershad Misser (21 W.R., 246), 
Tiluck Ghand v. Soudamini • Dasi (I. L. R., 4 Cal., 566), Brojendro Coomar 
Boy v. Madhub Chunder Ghose (I. L. R., 8 Cal , 343), and Shitab Dei v. 
Ajudhia Prasad (I. L. R. f 10 All., 13), where it has been held that 
the possession of a party who had no right to possession was the posses- 
sion of a wrong-doer, and that the party entitled to the possession was 
entitled to recover as mesne profits all loss sustained by him by being 
kept out of possession, whether or not the party in possession had himself 
derived profits. But we are referred, on the other hand, to a late ruling of the 
Privy Council where a different view of the matter is taken Dakshina Mohun 
Roy Ghotvdhry v. Saroda Mohun Boy Choivdhry (L. R., 20 Ind. App., 160). 
In that case it was held that the party in possession was in bond fide posses- 
sion, because he was in possession under a decree of Court, and, until that 
decree was reversed, he was in rightful possession. In this case the defendants’ 
possession was obtained from the Revenue authorities and it was confirmed 
By a decree of the Salem District Court. They were, therefore, in rightful 
possession until that decree was reversed, as it was by this Court on appeal, 
not however on the merits, but on a technical irregularity in the sale. 
Their Lordships then lay down this rule : . “Of course he is bound to 
account for mesne profits, for all rents and [253] profits which he has received 
or which without wilful default he might have received. But if owing to 
circumstances beyond his control, and still more if, in consequence of some 
wrongful conduct on the part of his opponent, he has received less than 
what he has had to pay for the preservation of the estate, it would seem to be 
in accordance with justice, equity and good conscience, there being no specific 
rule to the contrary, that he should recover the difference on the final ad]ust- 
ment of accounts.” This is a clear exposition of the law applicable to this 
case, and the question, therefore, is not what damages are plaintiffs entitled to, 
but whether the defendants have conducted themselves properly in their 
stewardship. That is the second main ground of the appeal. It is contended 
that as regards collections the defendants were negligent, and as regards 
expenses were extravagant. Nothing has been urged to convince us that the 
Subordinate Judge was wrong in his conclusion that the defendants used all due 
diligence to collect the rents. His reasons are stated in paragraphs 14 to 16 of 
his judgment, and we concur in them. The defendants were Chettis who had 
paid a large Sum for the mittah, and it stands to reason that, for their own benefit, 
they would have done their best to get every penny they could out of the ryots, 
and if they did not get more it was due to the obstruction caused by the 
plaintiffs themselves, who, it is said, instigated the tenants by various means 
to resist the defendants and put difficulties in their way. {Vide the evidence of 
the second defendant as defence sixth witness and of the defence seventh witness, 
one of the mittahdars.) Moreover it would appear that the collections made 
by the plaintiffs since they have been in possession do not on an average nearly 
come up to those made by the defendants. The defendants admit a sum of 
Rs. 32,000 odd as their collections for the six years they were in occupation, 
and the correctness of this sum has not been seriously impugned, but it seems 
that during the three years the plaintiffs have regained possession only Rs. 8,000 
have been collected (see second defendant’s evidence), which is on an average 
only half the amount that was collected by the defendants per annum, and this 
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18 a favourable estimate, for plaintiffs’ own twelfth witness says the plaintiffs' 

half share of the collections for the three years has been only Es. 3,200, making a 
total collection of only Bs. 6,400 in three years as compared with the defendants' 
collection of Es. 32,000 in six years. So that there is no ground whatever 
for bolding [2 34] that the defendants were remiss in gathering in the rents. 
As regards the expenses, objection is chiefly taken to the law charges 
which defendants put down at Rs. 6,208-9-8* The Subordinate Judge, dis- 
allowing certain items, reduced the claim by some Rs. 1,500 to Rs, 4,725-15-10. 
We have no reason to consider the amount allowed to be excessive. The 
defendants were bound to exchange pattahs and muchilkas with the tenants 
before they could recover their rents, and it was owing to the contumaciousness 
of the tenants, instigated in some instances by the plaintiffs, that these expenses 
in litigation were incurred. Considering that the cases went to three Courts — 
the Revenue Court, the District Court and the High Court — the amount allowed 
as proved to have been spent was not unreasonable. Whether they were 
suits rightly brought or wrongly brought it is now impossible to decide, for in 
the second appeal to the High Court they were thrown out on the simple 
ground that the defendants had been held in the other suit not to be the 
landlords. There is nothing to show that the defendants were not justified in 
bringing these suits, and it is highly probable that if they had not brought 
them, they would not have collected as much as they did, and then the plain- 
tiffs would have turned round and charged them, and perhaps rightly charged 
them, with wilful default. The charges incurred for establishments were also 
objected to, but they were pretty much the same as had hitherto been incurred, 
and were found to be reasonable and necessary. We therefore disallow the 
appeal on the merits also. 

A plea of bar by limitation to the plaintiffs’ suit was overruled by the 
lower Court, but was again urged in this Court. We agree with the Subor- 
dinate Judge that the decision of the point in question, namely the year of age 
at which first plaintiff was to be considered as having attained his majority, is 
governed by the case cited, Rudra Prokash Misser v. Bhola Nath Mukherjee 
(I. L. R., 12 Cal., 612), and that there was, therefore, no bar to his suit. The 
result, however, is that the appeal fails and it is dismissed with costs. 
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[283] APPELLATE CIVIL. 

The lUth and 92nd Decamber, 1893. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice and Mr. Justice 

* Shephard. 


Oit and others (Defendants) Appollants 

versus 

Sundra Pandia (Plaintiff) Respondent.* 


Limitation — Limitation Act — Act XV of 1877 , s. 28— Limitation in relation 
to persons in undisturbed possession. 

Tho law of limitation operates against parties who have been guilty of delay and in favour 
of porsons in possession. Section 28 of the Limitation Actt has no application to persons 
who are in possession and who have had no occasion to sue for recovery of possession. 

Second Appeal against the decree of T. Weir, District Judge of Madura, in 
Appeal Suit No. 16 of 1892, reversing the decree of Venkata Rengaiyar Avergah 
Subordinate Judge of Madura (East), in Original Suit No. 38 of 1890. 

The plaintiff in this suit sued for possession of a certain village which he 
alleged had been leased to him by the zamindar in 1883. The defendants, the 
lessees of the zamindari, alleged that the lease had been obtained by fraud. 
The Subordinate Judge dismissed the plaintiff’s suit, but the District Judge 
reversed the decree and gave a decree in favour of the plaintiff, on the ground 
that the zamindar, from whom the defendants derived their rights, had failed 
to obtain the cancellation of the plaintiff’s lease on the ground of fraud within 
three years of its execution, and that the defendants were barred by the 
Limitation Act from contesting the suit on the ground of fraud. 

Hence this appeal by the defendants. 

Bhashyam Ayyangar for Appellant. 

Mr. K. Brown for Respondent. 

Judgment. — The District Judge has disposed of the appeal on a point of 
law without deciding the issues of fact which are raised. Assuming that the 
execution of the lease by the late zamindar [256] in the plaintiff ’s favour was 
obtained by fraud, he has held that, with reference to the fifth issue, it is not 
open to the defendants now to raise the plea of fraud, because a suit by them 
to set aside the plaintiff’s lease would be barred by limitation. 

The case cited by the District Judge certainly furnishes some authority 
for the view adopted by him Juqaldas v. Ambashankar (I. L. R., 12 Bom., 501), 
Hargovandas Lakhmidas v. Bajibhai Jijibhai (I. L. R., 14 Bom., 222), and 
Sundaram v. Sithammal (I. L. R., 16 Mad., 311). In our opinion, however, 
this view involving the proposition that a party in possession may be affected 
prejudicially by the law of limitation is unsound and cannot be maintained. 

The Act XV of 1877 is an Act relating to’ the limitation of suits and does 
not in terms refer to defences. Section 28 presupposes a person who by force 
of limitation has already lost tis remedy by suit for possession, for such a 

* Second Appeal No. 406 of 1893. 

. , t [ Sec. 28 .—At the determination of the period hereby 

Extinguishment of ngnt to any person for instituting a suit for possession of 

to property. any property, his right to such property shall be extinguished.] 
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person it declares that his right to the property shall be extinguished. To 
persons who are in possession and have had no occasion to sue for recovery of 
it, the section can have no application. If it was intended that the right to 
property should be lost in all cases where the time for enforcing the remedy had 
expired, section 28 would have been unnecessary or would have been differently 
worded. In addition to the circumstance that defences are not generally brought 
within the scope of the Act [see In re Marshfield\ L. R., 34 Oh. D., 721), the case 
of set off being an exceptional one, the principles on which the law of limitation 
is founded do not justify its extension to a case like the present ( Edmunds v*. 
Waugh (L. R„ 1 Bq., 418) J . Generally the law of limitation operates against 
parties who have been guilty of delay and in favour of persons in possession. 
One of the main objects of the law is to quiet long-continued possession and 
to obviate the injustice which may ensue upon the enforcement of stale 
demands. Here the defendants, who for the purposes of this judgment may 
be identified with the zamindar, are in possession. Being in full enjoyment 
of the property, and not being attacked by the plaintiff, they had no occasion 
to seek for the judicial cancelment of the lease under which the plaintiff 
claims. If either party can be said to have been guilty of delay in prosecuting 
his remedy, it certainly was not the defendants, and it is they, rather than 
the plaintiff, who are likely to suffer by the lapse of time for the burden of 
[257] proving the fraud, and thereby displacing the plaintiff's title rests on 
the defendants. The construction which it is sought to put on the Limitation 
Act would tend to defeat the policy of the Act and to disturb rather than 
quiet possession [see remarks of JARDINE, J., in Hargovandas Lalchmidas v. 
Bajihhai Jijibhai (I. L. R., 14 Bom., 222) J . In our opinion the defence which 
the defendants raise is not aff ected by the Act of Limitation and therefore the 
appeal must be remanded for trial on the merits. We must point out that the 
acts of the zamindar after the execution of the lease to the defendants can 
have no material bearing on the case. The question is whether after having 
notice of the fraud and before executing that lease, he elected to avoid the 
lease to the plaintiff or not to avoid it. If ho made no election, the right to 
rescind remained to him. Clough v. London and North- Western Railway 
Company (L. R., 7 Ex., 35), and The Lindsay Petroleum Company v. Hurd 
(L. R., 5 P. G., 221). The decree must be reversed and the appeal remanded. 
Costs to abide result. # 

NOTES 

[ See ** Iso (1897) 20 Mad., 305 ; (1895) 20 Bom., 270.] 
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Branson t?. apbasami &c. 11894] I.L.R. 1? Had. 298 

[17 Mad. 287 J 

APPELLATE CIVIL. 

The 22nd and 2 3rd February, 1894 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Shephard. 

Branson (Plaintiff) Appellant 

versus 

Appasami and others (Defendants) Respondents. 51 

Infant — Minor — Next friend — Solicitor's costs for proceedings undertaken 
on the next friend s instructions — Repudiation of the proceeding s 
by the minor on attaining majority. 

A solicitor cannot recover the costs of litigation incurred by the next friend of a minor 
on his behalf from the quondam minor, who, on coming of age, repudiates the proceedings 
there being no relation of contract between them. 

Assuming that the legal proceedings were in the nature of necessaries, the next friond 
is the person responsible to the solicitor. Watkins v. Dhunnoo Baboo (I. L. 11., 7 Cal., 140) 
distinguished. 

Appkal against the decree of Mr. Justice Wilkinson sitting on the Original 
Side of the High Court in Civil Suit No. 126 of 1891. 

[238] The facts of the case appear sufficiently for the purpose of this 
report from the judgment of the Appellate Court. 

The Advocate-General (Honourable Mr. Spring Branson) for Appellant. 

Mr. K. Brown for Respondents. 

Judgment.— This is an action by a solicitor to recover from the defendant 
costs incurred by the next friend of the defendant in litigation undertaken on 
his behalf. The principal suit thus prosecuted in the interests of the defend- 
ant was instituted in 1882, and was still pending in 1887, when, in the month 
of November, the defendant came of age. In January 1888 the defendant 
having reserved to abandon the suit, caused an application to be made by 
other solicitors for the dismissal of the suit. The learned Judge, who tried the 
case now under appeal, found with regard to the first issue that it was not 
shown that the proceedings undertaken on the defendant’s behalf were 
necessary and proper for the protection of his interest, and it was argued 
before us that this finding was contrary to the weight of evidence. In the 
view taken by us it is not necessary to discuss this question, for ass umi ng 
that the circumstances relating to the defendants’ estate were such as 
to justify and require the proceedings taken by the next friend, we are of 
opinion that the present action at the suit of the solicitor against the defendant 
cannot be maintained. It must be observed that no question arises as to the 
rights of the next friend against the quondam minor plaintiff, nor as to the 
right of the solicitor against the next friend. In the order made on the appli- 
cation of the present respondent dismissing the suit of 1883, provision was 
made in accordance with the terms of section 452 of the Civil Procedure Code 
for the payment by him of the costs which might have been paid by his next 
friend. It is not neoessary for us to say whether under any circumstances 
the next friend might, notwit hsta nding the language of that section* be 
* Original Special Appeal No: 16 of 1893. ~ 
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entitled to any further rights against the quondam minor. On the other 
hand, as regards the right of the solicitor against the next friend, there 
can be no doubt, and he has in fact obtained a decree against him in the present 
suit. Not contented with that, he also asks for relief against the quondam 
minor. We are at a loss to understand on what principle a person who has con- 
tracted with A can have aright of action against B when it appears that, at the 
time of the contract, B was not competent to appoint an agent ; and, moreover, 
[289] that immediately on attaining majority, he has repudiated the acts of A . 
The general rule is that 11 liabilities are not to be forced on a man behind his 
back” [per Bowen, L. J., in Falcke v. Scottish Imperial Insurance Company 
(L. R., 34 Ch., D. 248) j , and the present case cannot be brought within the case 
provided for by section 70 of the Contract Act, to which seotion, indbed, no 
reference was made in the argument. It was contended that the services ren- 
dered by the plaintiff to the minor were in the nature of necessaries and that, 
therefore, the action would lie, but there is really no analogy between the 
cases, for here there was the next friend responsible to the plaintiff and from 
him, if necessary, funds might have been obtained. The fact that he was 
unwilling or unable to supply funds is no reason for giving the plaintiff a 
supplementary right of action against another person. The decision in Watkins 
v. Dhunnoo Baboo (I. L. R., 7 Cal., 140) has no bearing on the present 
case, for there the defendant was still a minor, and there had been no repudi- 
ation of the acts done for the protection of his estate. Seeing that there was 
not, and in point of law could not be, any relation of contract between the 
plaintiff and the defendant, and that there was such relation between the plain- 
tiff and another person, and considering, moreover, that the services in respect 
of which the act [sic] is brought were not accepted, but repudiated by the defen- 
dant on his attaining majority, we are of opinion that no obligation to pay the 
plaintiff in respect of those services has been established. In addition it 
appears that any cause of action which the plaintiff might have had is barred 
by limitation. As has been shown notice of the defendants* resolve to abandon 
the litigation was given in January 1888, and the present suit was not brought 
till April 1891. By that notice in our judgment there was effected a determi- 
nation of the suit or business within the meaning of article 84 of the schedule 
.to the Limitation Act. It is immaterial that the order passed on the defen- 
dants* application was not issued till a later date. For these reasons we think 
the suit was rightly dismissed and we dismiss the appeal with costs. 

Grant : Attorney for Plaintiff. 

Champion Biligiri : Attorneys for Defendants. 

NOTES. 

[ See also (1899) 92 Mad., 314 ; Dr. Trevelyan on Minors, IV Edn. (1912) p. 280. J 
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QUEEN-EMPRESS V. MANNATHA ACHARI [1893] I.L.R. 17 Mad. 280 
[280] APPELLATE CRIMINAL. 


The 27th October, 1893. 

Present : 

Mr. Justice Muttusami Attar and Mr. Justice Best. 


Queen-Empress 

versus 

Mannatha Achari/ 


Criminal Procedure, Code— Act X of 1882, ss. 4, 488— Adultery '— Indian 
Penal Code — Act XLV of I860 , s . 497 . 

A wife petitioned for maintenance for herself and child against her husband under 
section 488 of the Criminal Procedure Code. The husband did not refuse to maintain his 
wife, but the petitioner refused to live with him as he kept a concubine : 

Held , that the word * adultery ’ in section 488 of the Criminal Procedure Code must, by 
virtue of section 4 of the Code, be construed with reference to the definition of the term in 
section 497 of the Indian Penal Code. Consequently a husband's immorality which does not 
amount to ‘ adultery ’ or involve the degradation of a married woman being brought into the 
society of a concubine is not sufficient ground for a wife’s refusal to live with her husband. 

An offer to maintain a wife must be an offer to maintain with the consideration due to 
her position as a wife. Marakkal v. Kandappa (I. L. R.,'6 Mad., 371) cited. 

Per BEST, J. — It is very doubtful if the framers of section 488 of the Code of Criminal 
Procedure intended the word ‘ adultery ’ as used thorein to have the limited meaning given 
to it in the Penal Code. The wrong done to the wife is in no way affected by the circum- 
stance of her husband’s concubine being married or unmarried, or, in case of her being 
married, whether it is with or without her husband’s consent or collusion that she is living 
in such concubinage. In face however of section 4 of the Criminal Procedure Code, no other 
interpretation of the term ‘ adultery ' is possible than the limited interpretation contained in 
the Penal Code. 

Case referred for the orders of the High Court under section 438 of the 
Criminal Procedure Code by M. Hammick, Acting District Magistrate of 
South Arcdt. 

The facts of the case appear sufficiently for the purpose of this report 
from the foregoing and from the judgment of the High Court. 

Parties were not represented. 

Muttusami Ayyar, J. — The term ‘ adultery * in section 488, Criminal 
Procedure Code, must be construed with reference to its definition in section 
497 of the Indian Penal Code. There is ne [261] finding in the present case 
that the concubine is a married woman, and the Joint Magistrate seems to 
suppose that every illicit connection with a woman, whether she is married or 
not, and whether, if married, with her husband’s consent or connivance or not, 
is adulterous. This view cannot be accepted as the legal conception of adul- 
tery, and the ground on which the Joint Magistrate rests his decision cannot 
be supported without further inquiry. The complainant stated in her evidenee 
that her husband insisted on her getting her meals from the concubine, and it 
was held in Marakkal v. Kandappa (I. L. B., 6 Mad., 371) that the offer to 
maintain must be an offer to maintain with the consideration due to her posi- 
tion as wife. A question may therefore arise, if _bhe c ompla i nt is well fo unded 
* Criminal Revision Case No. 499 of 1898. 
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whether the offer made is sufficient within the meaning of the proviso of 
section 488. In his explanation to the District Magistrate the Joint Magistrate 
states that he has never followed the ruling of the High Court in Criminal 
Revision Case No. 574 of 1884 , because, in his opinion , it is directly opposed 
to the wording of the section and has always seemed to him unintelli- 
gible. I would here point out to the Joint Magistrate that it was his 
duty to have either followed the ruling of the High Court, or if he doubt- 
ed its correctness, to have referred the matter to that Court for reconsider- 
ation. There may he cases in which the husband may not bring the 
concubine into the family house, or may arrange for the concubine not coming 
into contact with his wife and for the society of the former not being forced 
on the latter. I am not prepared to hold that either the husband’s immorality, 
which does not amount to adultery or involve the degradation of a married 
woman being brought into the society of a concubine, is sufficient ground for 
the wife's refusal to live with her husband. I would set aside the order of the 
Joint Magistrate and direct him to re- hear the case and pass fresh orders with 
reference to the foregoing observations. 

Best, J. — It seems to me to be very doubtful if the framers of section 488 
of the Code of Criminal Procedure intended the word 4 adultery * as used therein 
to have the limited meaning given to it in defining the offence of adultery in 
the Penal Code. The offence is against the husband, as is recognized in 
section 199 of the Code of Criminal Procedure, which prohibits the Court from 
[262] taking cognizance of such offence except on the complaint of the hus- 
band or of some person on his behalf. Hence the necessity for the existence 
of a husband and absence of consent or connivance on his part to constitute 
such offence. But so far as a wife seeking an order for maintenance under 
chapter XXXVI of the Code of Criminal Procedure is concerned, the wrong 
done to her is in no way affected by the circumstance of her husband's con- 
cubine*being married or unmarried, or in case of her being married, whether it 
is with or without her husband’s consent or collusion that she is living in such 
concubinage. 

However, any other than the limited interpretation of the word as defined 
in the Penal Code is impossible in the face of the concluding clause of section 
4 of the Code of Criminal Procedure, which directs that “ all words and expres- 
sions used herein and defined in the Indian Penal Code and not hereinbefore 
defined (and the word adultery is not one of those hereinbefore defined) shall 
be deemed to have the meanings respectively attributed to them by that Code." 

I concur, therefore, in the order proposed by my learned colleague. 

NOTES. 

[This case, as regards the restricted interpretation of 1 adultery ’ was overruled in 20 
Mad., 470 P. B.] 
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PALANIAPPA CHETTI &C. V . PERIARARUPPAN CHETTI [1894] I 17 Mad. 26ft 

[17 Mad. 262] 

APPELLATE CIVIL. 


The 18th January , i#.94. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Palaniappa Chetti and another (Defendants) Appellants 

versus 

Periakaruppan Chetti (Plaintiff) Respondent. 5 " 


Contract — Promissory note or bond executed in Foreign State — Liability 
determined by lex loci contractus — Suit upon consideration for the document — 

Lex fori. 

Where, according to the lex loci contractus , a promissory note or bond cannot, in the 
absence of registration, be a source of legal right, no action on an unregistered note or bond 
can be maintained. Whether a suit will lie upon the c. nutr ition for tho instrument is a 
question of procedure, to be governed by the lex fori , and in British India such a claim 
must either be stated in the plaint as an independent gnund of claim, or treated as such 
and an issue taken at the first hearing. Valiappa v. Mahommed Khasim (I. L. R., 5 Mad., 
166) cited and followed. 

[263] Second Appeal against the decree of T. Weir, District Judge of 
Madura, in Appeal Suit No. 1 of 1892, confirming the decree of S. Gopala Chariar, 
Subordinate Judge of Madura (East), in Original Suit No. 8 of 1890. 


Suit to recover Rs. 2,793-13-6, being principal and balance of*interest 
due on a plain cadjan kaikkanakku alleged to have been executed to the 
plaintiff by the first defendant, the undivided father of defendants 2 and 3, on 
16th Kartigai of Sarvajittu (30th November 1887) for Rs. 2,587-0-6, after 
deducting Rs. 5 said to have been paid on account of interest on 22nd Thai of 
Virothi (2nd February 1890). 

The instrument in question was as follows : — 

Received from Kulupirai Nachiappa Chetti’s son Peria Karuppan by 
Palaniappan, son of Sevvalpatti Murugappan, on 16th Kartigai of Sarvajittu 
year (30th November 1887). On looking into the account in respect of the 
memorandum of interest which had been executed on 20th Arpisi of Tarana 
last (3rd November 1884)', the sum found due (to you by me) is Rs. (2,587-0-6) 
two thousand five hundred and eighty-seven and pies six. I shall pay 
this principal sum, together with interest thereon, at the rate of 5/16 per cent, 
per mensem within the limited time of twelve months from this date and get 
back this memorandum of interest. To this effect 


(Signed) PALANIAPPAN. 

Witness — 

( „ ) Kuliparai, 

Pa. La. Vi. Ra. 

( • ) Chidambaram Chetti, 

I know. 


The lower Courts decreed in favour of the plaintiff and the defendants 

preferred this second ap peal. 

* Second Appeal No. 797 of4893. 
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Mahadeva Ayyar for Appellants. 

Bhashyam Ayyangar and Thiruvenkatachariar for Respondent. 

Judgment — We agree with the Judge that the document is not an account 
stated, but a promissory note or bond. The balance acknowledged to be due 
upon the memorandum of interest is referred to therein only as the consider- 
ation for the promise to pay it with interest within twelve months after date. 
It is the lex loci contractus that determines the validity of a contract made 
in a foreign state. The document being executed in the Puducotta t264] 
territory, and no bond or promissory note being, according to the law of that 
state, operative for the purpose of creating any legal right unless it is registered, 
the suit cannot be supported as an action on the document. 

The only other question which arises for decision is whether the decree 
can be supported by treating the suit as one brought upon the consideration 
for the document. It is not necessary to decide for our present purpose 
whether it is a bond or promissory note. In either case it is not, in the 
absence of registration, a source of legal right according to the law of 
Puducotta. We are of opinion that the question whether a judgment may be 
given for respondent, upon the consideration for the document, is one of pro- 
cedure governed by the lex fori. Though the account stated is mentioned in 
the plaint, it is mentioned as part of the transaction evidenced by the document 
and not as a distinct ground of claim, the date on which the cause of action 
arose being described as the date mentioned for payment in the document. 
But it is argued that a judgment may be given upon the consideration, 
though the plaint does not refer to it as a distinct count or as an additional 
ground of claim, and though no issue was taken in regard to it. 

According to English practice, a common count upon the consideration 
and special count on the bill are inserted in the declaration ; but in India we 
are not governed by technical rules of pleadings. It is, however, necessary 
that it should be either stated in the plaint as an independent ground of claim 
or treated as such and an issue taken at the first hearing. 

As the plaintiff did neither in this case, the decree could not be supported 
as a decree upon the case disclosed by the plaint or as amended by the issues 
on which the parties proceeded to trial. This view is in accordance with the 
decision in Valiappa v. Mahommed Khasim (I. L. R., 5 Mad., 166). We 
allow the appeal, and, setting aside the decrees of the Courts below "direct that 
the suit be dismissed. 

Under the circumstances of this case we order that each party do bear 
his costs throughout. # 


194 



S¥ed fiUSsAlU V. madan KhaN &c. [l8d4] I.L.R. lV Mad. id 6 

L286] APPELLATE CIVIL. 

The 22nd and 23rd January, 1894. 

Present : 

Me. Justice Muttusami Ayyar, and Mr. Justice Best. 

4 

Syed Hussain (Plaintiff) Appellant 

versus 

Madan Khan and others (Defendants) Respondents." 

Civil Procedure Code — Act XIV of 1882, s. 544 — 'Any ground common 
to all the plaintiffs or to all the defendants .’ 

Section 544 of the Civil Procedure Code presupposes a common ground of decision 
affecting property in which both those who have appealed and those who have notappoaled 
have an interest direct or indirect. Thus a District Judge has no power under this section 
to reverse the decree of a lower Court, given for a plaintiff in favour of a defendant who 
did not appeal, and in respect to property in which the other defendants who did appeal 
disclaim all interest. Sriram Ghatak v. Braga Mohan Ghosal (3 B. L. R., App. 41) and 
Appa Rau v. Ratnam (I. L. R , 13 Mad., 249) cited and followed. Seshadriv. Krishnan 
(I. L. R., 8 Mad., 192) and Nagamma v. Subba (I. L. R., 11 Mad., 197) distinguished. 

SECOND Appeal against the decree of Manavedan Raja, Acting District Judge 
of Kurnool, in Appeal Suit No. 64 of 1892, reversing the decree of Y. Ranga 
Row in Original Suit No. 79 of 1891. 

The plaintiff sued to establish his right to certain property and to recover 
from the defendants possession of the same. The property consisted of two 
plots of ground marked respectively A and C in the survey of the village. All 
the defendants except the sixth defendant laid claim to plot A only, whilst the 
sixth defendant laid claim to plots A and C. The plaintiff claimed the pro- 
perty on the ground that his late father had purchased it from the former 
owner, and the District Munsif decreed in his favour. All the defendants 
except the sixth thereupon appealed, and the District Judge reversed the decree 
of the lower Court in respect to the whole property on the ground that the 
alleged said to the plaintiff’s father had not been established. 

The plaintiff preferred this appeal. 

Venkatasubbayijar for Appellant. 

Bamachandra Bau Salub , Sriramulu So>striar and Vcnkatarama Sarma 
for Respondents, 

[266] Judgment. — The Judge’s finding is that there was no completed 
sale. He gives his reasons for so finding, and it is not open to us in second 
appeal to consider that question of fact. This appeal, so far as the plot A is 
concerned, must therefore fail. 

It is contended further with regard to the plot C, in which the other res- 
pondents disclaim all interest, that sixth defendant not having appealed from 
the District Munsif’s decree, the District Judge could not disturb that decree 
so far as it affected this plot C. On the other hand the fifth respondent’s vakil 
refers to the caps in Seshadri v. Krishnan (I. L. R., 8 Mad., 192) and 
Nagamma v. Suboa (I. L. R., 11 Mad., 197) and urges that when the ground 
of decision is common, the Court is entitled under section 544 of the Code of 
Civil Procedure to alter a decree in favour of a party who has not appealed, even 

•Second Appeal No. 1470 of 1893. 
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in respect of property in which those who have appealed disolaim all interest. 
We are not prepared to accept this contention. Section 544 appears to us to 
presuppose a common ground of decision affecting property in which both those 
who have appealed and those who have not appealed have an interest either direct 
or indirect. This was the ground on which the decisions proceed in the two oases 
cited. The present case is on all fours with that in Appa Ban v. Batnam (I. L. 
B., 13 Mad., 249). The principle is that laid down by JACKSON, J., in Sriram 
Ghatak v. Braga Mohan Ghosal (3 B. L. B. t App., 41) that the section applies 
only to decrees incapable of division and relates to property in which all the 
plaintiffs or all the defendants are interested. 

We therefore set aside the lower Appellate Court's decree so far as the 
land C is concerned and affirm it with regard to the land A. 

Appellant must pay the costs in this Court of the respondents other than 
the sixth defendant, who and appellant will bear their own costs. 

NOTES. 

[This case had been dissented from in (1903) 30 Cal., 429 and finally overruled in (1907) 
(3 0 Mad., 470 F.B. : 17 119. In (1904) 28 Mad., 122 this ease was explained away 

on there having been no common ground.] 

[267] APPELLATE CIVIL. 

The 7th December , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Kora Nayar (Plaintiff) Appellant 

versus 

Bamappa (Defendant) Bespondent.* 


Transfer of Property Act — Act IV of 1882, s . 83 — Deposit in Court by 
mortgagor — Full and unconditional tender , 

The fact that a certain sum of money tendered under seotion 83f of the* Transfer of 
Property Act, and accepted by the mortgagee as the full amount due, is afterwards denied by 
him to be the full amount, and that the tender is accompanied by a claim to a registered 
receipt (to which the mortgagee agrees) and to the return of the title-deeds does not render 
the tender conditional and therefore invalid. Nanu v. Manc.hu (I. L. R., 14 Mad., 49) 
distinguished. 

Second Appeal against the decree of W. C. Holmes, District Judge of South 
Canara, in Appeal Suit No. 137 of 1892, reversing the decree of J. Lobo, District 
Munsif of Kassargod, in Original Suit No. 329 of 1891. 

The facts of the case appear sufficiently for the purpose of this report from 
the foregoing and from the judgment of the High Court. 


The District Judge, setting aside the decree of the District Munsif in 
favour of the plaintiff, passed a decree for the defendant. 

• Second Appeal No. 4§7 of 1893. || 

T[S*‘C. 83 At any time after the principal money has become payable and before a suit 
Power to deposit in Court for ademption of the mortgaged property is barred, the mort. 
money due on mortgage. °* an ? °ther pereon entitled to institute such suit, may 

deposit, m any Court m which he might have instituted such 
to the account of the mortgagee, the amount remaining due on the mortgage.] 
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The plaintiff preferred this appeal. 

Narayana Bau for Appellant. 

Madhavq Bau for Respondent. 

Judgment. — The Judge’s finding that the full amount was not tendered 
cannot be accepted. It is clear from the plaintiff’s petition that the amount 
of Rs. 674-3-9 was tendered in full discharge of what was due under the 
mortgage. Defendant agreed to accept the amount and to pass a receipt. He 
did not then say that the tender was deficient by annas 4-4, as is now pleaded. 
Reading the two petitions together, the reasonable inference is that defendant 
agreed to accept the tender in full satisfaction as provided in section 83 of the 
Transfer of Property Act. That such was the case is clear from the receipt 
registered by him on the [268] day that the present suit was brought, in which 
he has accepted this very amount in full discharge of the mortgage. 

It is nest argued that the tender was conditional. No doubt section 83 
is silent as to a receipt. But defendant not only waived the objection to this 
demand, but, acceding to it, produced a draft receipt lor approval. Nor do we 
think that the request for return of the title-deeds was a condition vitiating the 
tender, as the section requires that the title-deeds should be deposited before* 
the mortgagee takes out the money. 

As to the case in Nanu v. Manchu (I.L.R., 14 Mad., 49), the mortgagor in 
that case appears to have insisted on the return of documents other than those 
which the mortgagee was bound to deposit under section 83. 

We therefore set aside the decree of the Lower Appellate Court and restore 
that of the District Munsif. 

Respondent must pay appellant’s costs in this Court and in the Lower 
Appellate Court. 


[ 17 Mad. 268 ] 

APPELLATE CIVIL. 

The 2nd October and 22nd December , 1893 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Bhagirathi (Plaintiff) Appellant 

versus 

Anantha Charia and others (Defendants) Respondents.* 

Hindu law — Maintenance — Suit to recover arrears of maintenance due under a 
personal decree and to establish a charge for future maintenance 
on the family property . 

A Hindu widow obtained a personal decree against her father-in-law for maintenance. 
Her late husband’s five brothers were made parties to the suit, but no personal decree was 

• Second Appeal No. 304 'of 1893. * ~ 
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Made against them, nor did the widow ask that her maintenance be made a charge on the 
family property. On the death of her father-in-law, the family property devolved on his 
sons and grandsons, who sold certain of the property. There were arrears of maintenance 
due, and the widow instituted the present suit, in which she asked for a decree establishing 
her right to receive maintenance for her life and for the arrears of maintenance on the 
responsibility of the property : 

Held (1) that the maintenance not having been declared a charge upon the portion of 
the property which had been alienated, this property was free of any charge for her 
maintenance ; 

[ 269 ] (2) that the arrears of maintenance constituted a personal debt of the plaintiff’s 
deceased fathcr-in-law, and that his sons and grandsons (the defendants} incurred his 
liability on his decease and were bound to discharge the same out of the family property ; 

(3) that the right to maintenance being enforceable against the defendants, the 
right to have it made a charge on the family property was enforceable along with it. 

Second Appeal against the decree of W. 0. Holmes, District Judge of South 
Canara, in Appeal Suit No. 131 of 1892, reversing the decree of U. Babu Row, 
District Munsif of Udipi, in Original Suit No. 335 of 1891. 

The facts of the case appear sufficiently for the purpose of this report from 
the judgment of the High Court. 

The District Munsif decreed in favour of the plaintiff, but the District 
Judge reversed the decree. The plaintiff preferred this appeal. 

* Narayana Rau for Appellant. 

Ramachandra Rau Saheb for Respondents. 

MuttUB&mi Ayyar, J. — Appellant is a Hindu widow and defendants 1 to 
16 are her husband’s brothers and nephews. In Original Suit No. 137 of 1870 
the former obtained a personal decree against Vadiraja Charia, her father-in- 
law, for maintenance at the rate of Rs. 30 per annum. To that suit her hus- 
band’s five brothers were also made parties, but there was no personal decree 
against them. Nor did appellant then ask that her maintenance be made a 
charge on ancestral or family property. Vadiraja Charia died since and defend- 
ants 1 to 16 repudiated their liability to pay maintenance under the decree 
passed against him. On the death of Vadiraja Charia, the family property 
devolved on respondents, and at the date of the suit there were arrears of 
maintenance under the former decree to the extent of Rs. 90. The first 16 
defendants sold items of property 3 and 4 to the 17th defendant, an<f appellant's 
case is that the alienation can only be upheld subject to her claim for mainte- 
nance. The plaint prayed for a decree establishing her right to receive mainte- 
nance for her life at the rate of Rs. 30 per annum as per decree in Original Suit 
No. 137 of 1870, and Rs. 90 for arrears of maintenance on the responsibility 
and by the sale of the properties 1 to 4 mentioned in schedule A attached to 
the plaint, and such other relief as the Court might deem lit to grant in the 
circumstances of this case. The District Judge considered that [270] appel- 
lant was bound to have asked in the former suit that her maintenance be 
made a charge on the family property, and held that the present suit wa$ 
barred by section 43 of the Code of Civil Procedure. The District Judge 
further held that appellant’s claim against the 17th defendant must fail, and 
in support of his opinion he relied upon the decisions in Saminatha v. 
Ranqathammal (I. L. R., 12 Mad., 285) and fiangamma v. Voballayya (I. L. R., 
11 Mad., 127). I do not think that the decision of the Judge can be supported 
except so far as it relates to the 17th defendant. 

Appellant’s maintenance has not been declared a charge on the property 
alienated, and the District Judge was right in upholding the alienation against 
her claim. 1 am also of opinion that neither of the cases relied on by the 
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Judge is in point. In Saminatha v. Rangathammal (I. L. R., 12 Mad., 285), 
both suits were brought against the same person, and it was held that no 
second suit should be brought to recover arrears of maintenance which might 
have been recovered in execution of the decree passed in the prior suit. The 
point decided in Rangammav . Vobalayya (I. L. R., 11 Mad., 127) was that a 
personal decree for maintenance and a declaration that it is a charge on family 
property are two remedies referable to the same cause of action, viz., the right to 
receive maintenance, and that two separate suits cannot be brought in respect 
ofthe two remedies against the same defendant. 

In the present case appellant rests her claim to arrears on the ground 
that they constitute a personal debt of Yadiraja Charia and his sons and grand- 
sons. Defendants 1 to 16 are bound to discharge it under Hindu law from the 
family property which has devolved on them by right of survivorship. Their 
liability to pay their father’s and grandfather’s debt arose only on the death 
of Vadiraja Charia. 

As regards plaintiff’s claim to future maintenance, it is tenable against 
defendants 1 to 16, the ancestral property surviving to them and passing into 
their management only on the death of Vadiraja Charia. The right to mainte- 
nance being enforceable against them, the right to have it made a charge on 
family property is also enforceable along with it. 

Though several grounds of claim are united in this suit, each ground of 
claim Is good as against all respondents. It is urged on respondents’ behalf* 
that the suit is framed as if it was a suit [271] to execute the decree already passed 
in Original Suit No. 137 of 1870 ; but the clause in the plaint which contains 
the prayer is open to the construction that it prays for relief similar to those 
in the former decree. I would, therefore, set aside the decree of the Judge 
and remand the case for disposal on the merits. The costs incurred in this 
Court will abide and follow the result and be provided for in the revised decree. 


[ 17 Mad. 871 ] 

APPELLATE CIVIL. 

The 8th November , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Achutan Nayar (Defendant No. 4) Appellant 

versus 

Keshavan (Plaintiff) Respondent .* 


Mortgage — Right of a jenmi , who is a judgment-creditor , to sell the Jcanom 
right before the expiry of twelve years . 

A jenmi, who has obtained a decree for arrears of rent, may sell the kanom before the 
expiry of twelve years : such a sale does not put an end to the kanom, but only transfers 
the kanomdar’s interest to the purchas er at the exec ution sale. 

•Second Appeal No. 417 ol 1893, 
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Second Appeal against the decree of A. Venkataramana Pai, Subordinate 
Judge of South Malabar, in Appeal Suit No. 374 of 1692, modifying the decree 
of J. F. Pereira, District Munsif of’ Angadipuram, in Original Suit No. 45 of 1892. 

This was a suit to recover the sum of Rs. 63-14-2, being principal and 
interest on account of arrears of porapad for the years 1065, 1066 and a portion 
of 1067, alleged to be due by the defendants on a kanora kyohit executed by the 
first defendant to plaintiff's elder brother, the late Neelakandan Musad, on the 
7th Edavom 1048 (19th May 1883). 

The plaintiff sued to recover the aforesaid arrears from first defendant 
personally, from the properties of first to third defendants' tarwad, and by the 
sale of the kanom and value of improvements on the properties demised. 

Defendants 1 to 3 and 5 were ex parte . 

The fourth defendant answered that the demise sued upon was [272] true ; 
that the kychit simply provides for the payment of arrears of porapad with 
interest ; that the value of kuyikoor improvements being an unascertained 
amount could not be sold for arrears of porapad ; that first to third defendants 
and others mortgaged the plaint properties on a panayom right of 324 rupees and 
528 paras of paddy to him (fourth defendant) on the 6th April 1884, and on a 
further panayom rights of 174 paras of paddy on the 18th April 1887 ; that 
these rights were admitted by the plaintiff in the matter of the execution of 
, decree in Original Suit No. 70 of 1889 ; that, therefore, the kanom apd the 
Value of improvements were liable in the first instance for the above debts ; 
that plaintiff could not have the kanom right sold before the expiry of twelve 
years allowed by the demise. 

The District Munsif decreed in favour of the plaintiff, but dismissed the 
suit against the fourth defendant. The Subordinate Judge set aside the decree 
dismissing the suit as against the fourth defendant, and decreed that, in default 
of the defendants paying the amount awarded by the lower Courts, the plaintiff 
should recover the same by the sale of the first to third defendants' interest as 
mortgagees under the plaintiff, free of the encumbrance created by the first 
defendant in favour of the fourth defendant, as well as from the first defend- 
ant personally, and from first to third defendants' tarwad properties. 

The fourth defendant preferred this appeal. 

Sankara Menon for Appellant. 

Kannan Nambiar for Respondent. 

Judgment. — It is contended that the kanom right is not liable to be sold 
in satisfaction of the decree before the expiry of twelve years from the date 
of the kanom to first defendant. No doubt, according to the custom of the 
country, a kanom is, in the absence of a contract to the contrary, redeemable 
only after the expiry of the period of twelve years. But this custom cannot 
supersede the general rule of processual law that a judgment-creditor is 
entitled to attach and sell the judgment-debtor’s property. It is not 
denied that an ordinary judgment-creditor, who is not the jenmi, would be 
entitled to bring the kanom right to sale even before tbe expiry of twelve years. 
We see no reason why a jenmi, who is a judgment-creditor, should be in a 
different position. The right to set off arrears of rent against the kanom 
debt and value of improvements when the kanom becomes redeemable is 
[273] an additional security (or the benefit of the jenmi, but it does not 
follow that he cannot sell the kanom at an earlier date if he has obtained a 
decree for arrears of rent. Such sale will not ordinarily put an end to the 
kanom, but only transfer the kanomdar's interest, such as it is, to the purcha- 
ser at the execution sale. If the jenmi himself becomes the purchaser, he will 
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be in no better position, except in that he will have a priority of claim as 
against fourth defendant’s panayams for arrears of rent, one of the customary 
incidents of the kanom. 

The decree of the Lower Appellate Court must be modified by striking out 
the words “ free of the encumbrance created by first defendant in favour of 
fourth defendant.” In other respects the decree is affirmed. 

The cases referred to at the hearing, viz., Achuta v. Kali (1. L. R., 7 Mad., 
347) and Kamia Pesharodi v. Kombi Achen (1. L. R., 8 Mad., 381) and LJnnian 
VsRama (I. L. R., 8 Mad., 415) are notin point, inasmuch as the question here 
did not arise in those cases. 

Under the circumstances of this case we direct each party to bear his own 
costs of this appeal. 


t 17 Mad. 27S ] 

APPELLATE CIVIL. 

The 7th and 12th March , 1894. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Shephard. 

Subbammal (Plaintiff) Appellant 

versus 

Huddleston and others (Defendants) Respondents." 

Civil Procedure Code — Act XIV of 1882, s. 13 — ‘ Court of competent 

jurisdiction .’ 

The term ‘ competent jurisdiction 1 in section 13 of the Civil Procedure Code has regard 
•to the pecuniary limit as well as to the subject-matter. There is no authority for the 
general proportion that the competency of one Court as compared with another is affected 
by the circumstance that in the one case an appeal lies in the first instance to the District 
Court and in the other directly to the High Court. Misir Raghobardial v. Skeo Buksh 
Singh (I. L. R., 9 Cal., 439) cited and followed. Vithilinga Padayaehi v. Vitliilinga 
Mudah (I. L. R., 15 Mad., Ill) qualified. 

[274] Appeal against the decree of E. K. Krishnan, Subordinate Judge of 
Malabar, in Original Suit No. 26 of 1891. 

The plaintiff in this suit sued to recover certain land and mesne profits, 
resting his title thereto on a karar dated 14th July, 1864. In a former suitsin 
the same Court between the plaintiff and the first defendant it had been decid- 
ed that the karar in question was a forgery, and the Subordinate Judge held 
that the present suit was barred by section 13 of the Civil Procedure Code and 
dismissed the suit. 

The plaintiff preferred this apifeal, 

Anandacharlu for Appellant. 

Mr. Cover for Respondents. 

*"* * Appeal No. 66 of 1893. 
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Judgment.— We fully agree with the Subordinate Judge that the plaintiff 
is not entitled to any relief except with reference to the allegations made in 
the plaint. In the plaint the plaintiff alleges as his title to the land, in respect 
of which he sues, a karar executed on the 14th of July 1864. If the plaintiff 
fails, or is unable to prove the execution of this karar by his lessor, it is clear that 
the suit must be dismissed. It is pleaded by the defendants that the question 
of the genuineness of this karar has already been decided in a suit between 
plaintiff and the first defendant, and that therefore it is not now open to the 
plaintiff to rely on that title. The former suit was brought in the sameCoqrt 
and the issue tried with regard to this karar was identically the same as that 
raised in the present suit. It is objected, however, on behalf of the appellant 
that the Court which heard the former suit was not competent to try the 
present suit, because in the former suit the value of the subject-matter was 
such that an appeal lay not to this Court, but to the District Court. In 
support of this objection, we are referred to certain decisions in which it has been 
held that the judgment in a suit cognizable as a Small Cause Court suit is not 
binding in a regular suit between the same parties subsequently brought with 
regard to the same matter. In the present case, where it was the very same 
Court that heard the two suits, we do not think that those decisions are 
applicable. In Vithilinga Padayachi v. Vithilinga Mudali (I. L. R., 15 Mad., 
Ill) reference is made to the language of the Judicial Committee in the case’ in 
Misir Baghobardial v. Sheo Buksh Singh (I. L. R., 9 Cal., 439). It appears 
to have been [278] thought that, in considering the question of the competency 
of a Court within the meaning of section 13 of the Code, the Judicial Committee 
had regard to the question as to the tribunal to which an appeal would lie from 
such Court. We do not think that the language of the Judicial Committee 
really bears this meaning. In their judgment reference is made to the anomaly 
which would arise if the decree of the District Munsif were held to be binding 
on a superior Court, and it is observed that this anomaly would not be removed 
by the fact that from both the Courts there would be an appeal, because from 
the judgment of the Munsif the appeal would lie to the District Court,* tfnd a 
second appeal only on questions of law would lie to the High Court. In 
the next sentence of the judgment their Lordships explain the meaning of 
the expression ‘ concurrent or competent jurisdiction.* The term has regard 
to the pecuniary limit as well as the subject-matter, and with respect to both' 
those conditions it is plain that in the present case the Court whifeh heard the 
former suit was equally competent to hear the present suit. There is no autho- 
rity for the general proposition that the competency of one Court as compared 
with another is affected by the circumstance that in the one case an appeal lies 
in the first instance to the District Court and in the other directly to the High 
Court. In our opinion the suit was rightly dismissed. The appeal fails and is 
dismissed with costs. * 


NOTES. 

(This was followed in (1901) 24 Mad., 444 ; (1902) 13 M. L. J., 134 ; but overruled in 
(1905) 29 Mad., 195 (200) F.B : 16 M. L. J,. 41. 

The 0. P. C., 1908 sec. 11 Exp. II has, however, done away with the test of appealabili- 
ty by enacting, that "for the purposes of this section, the competence of a Court shall be 
determined irrespective of any provision as to af right of appeal from the decision of such 
Court.” J 
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[ 17 Mad. 278 ] 

APPELLATE CIVIL. 

The 27th February , 1894. 

Present : 

Sir Arthur J. H.'Oollins, Kt., Chief Justice, and 
Mr. Justice Davies. 

Seetharama Raju (Defendant) Appellant 

versus 

Bayanna Pantulu (Plaintiff) Respondent." 

Contract — Undue influence— Acquiescence by conduct — Lease for one year at a 
rental of more than Bs . 100— Registration — Registration Act — Act HI of 

1 877 % s. 17 — Transfer of Property Act — Act IV of 1882 , 4 and 107. 

Where the owner of certain land exchanges it for certain other land, but takes a lease 
for one year of the former lands and pays the rent thereof, and receives and [276] retains 
the rents of theland he has acquired by the exchange, he shows socoinplctoan acquiescence in 
the transaction that he cannot afterwards have it set aside on the ground of undue influence. 

The fact that such a lease rocites the fact of the exchange of the lauds does not 
evidence the exchange, and as such create a title in land. Nor docslhe fact that the rent 
reserved under the lease is more than Rs. 200 create an interest in land of Rs. 100 and more 
in value so as to necessitate registration of the loasc under s. 17 of the Registration Act. 
Such a lease falls under s. 107t of the Transfer of Property Act, the provisions of which section 
are, by s. 4 of the Act, supplemental to the Registration Act. 

APPEAL against the decree of H. R. Farmer, District Judge, of Vizagapatam 
in Original Suit No. 33 of 1891. 

The District Judge decreed in favour of the plaintiff and the defendant 
preferred this appeal. 

The facts of the case appear sufficiently for the purpose of this report 
* from the judgment of the High Court. 

Ramachandra Rau Saheb for Appellant. 

Mr. Wedderburn and Rangachariar for Respondent. 

Judgment. — The defendant owned some land called Burripollem Agra- 
haram, which, in 1875, he exchanged for the plaint land situated in the 
village of Thandrangi, In 1888 a re-exchange of these same lands was made 
* between the defendant and the plaintiff, but the defendant then took upon 
lease for one year the Thandrangi lands, the ownership of which he had parted 
with in the re-exchange, and executed a cowle to the plaintiff, agreeing to give 
the land up if so required at the end of his year’s lease, which expired on the 
31st March 1889. Defendant having failed either to take a fresh lease of the 
land or to vacate it, this suit was brought for the recovery of its possession, 
together with the mesne profits for the two years for which the defendant had 
held over. The lower Court decreed for the plaintiff as prayed. 

" Appeal No. 71 of 1898. 

t [ Sec. 107 : — A lease of immoveable property from year to 
Lease how made. year, or for any term exceeding one year, or reserving a yearly 

rent, can be made only by a registered instrument. 

All otheBeases of immoveable property may be made either by an instrument or by 
oral agreement.] 
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Defendant appeals on several grounds, his chief contention being that he 
was not willing to make the re-exchange, and that the cowle he executed, ad- 
mitting his tenancy of the plaint land for one year only, was obtained from 
him by the undue influence of the plaintiff and his servants and he is, therefore, 
not bound by it. He further contends that it is not admissible in evidence, 
not being registered. The lease being set at nought on these grounds, he con- 
tends that he is entitled to retain possession of the plaint land, because he had 
been in adverse possession of it for [277] more than twelve years in 1888 
even should the exchange of 1875 be found not to have been operative. 

There are two grounds on which it is urged that the cowle is inadmissible 
for want of registration. The first is that the document must be treated as 
evidencing the re-exchange of the lands, and as such it creates a title in land 
of Rs. 100 in value. But we cannot accept this view of the document, which is 
nothing more than it purports to be, namely, a lease for one year. The reference 
to the exchange is merely a recital therein as to how the plaintiff obtained his 
.title as landlord from the defendant. The actual exchange of the lands is not 
effected by this document. The second objection is that, although the lease 
is only for a year, yet as it creates an interest in land of Rs, 100 and more in 
value, the amount of the rent being Rs. 206-4-0, it requires to be registered 
under section 17 of the Registration Act. But section 107 of the Transfer of 
Property Act disposes of this objection. After laying down that leases of immove- 
able property from # year to year or for any term exceeding one year or reserving 
a yearly rent can be made only by a registered instrument it provides that 
“ all other leases of immoveable property may be made either by an instru- 
ment or by oral agreement.’' Section 4 of that Act declares that this section 
107 shall be read as supplemental to the Registration Act. It follows that 
the lease in this case did not require to be registered. 

As to the allegation of ‘ undue influence ’ which the defendant urges as 
voiding his execution of the cowle, he certainly has adduced evidence showing 
that pressure was brought to bear upon him. It is highly probable too that 
it was not with his full and free consent that he gave way to the wishes of 
the plaintiff, a powerful landholder, in whose employ he also was at the time. 
A contract made under such pressure is, however, not void, but only voidable. 
Had the defendant done nothing beyond executing the lease deed, we sfiould prob- 
ably have found him entitled to relief on this score. But instead of attempting to 
repudiate it by not acting up to it or by other means, we find the defendant not 
only paid the rent due under it for the whole year, but he also received and kept 
the rents of the Burripollem land. All this indicates so complete an acquiescence 
in the arrangements that had been made subsequent thereto, that we are unable 
to declare that the defendant is not now bound by them for want of 
[278] his consent. A great deal of argument was expended both in this and 
in the lower Court as to whether the defendant was or was not estopped under 
section 116 of the Evidence Act from denying the plaintiffs title. It was con- 
tended on the strength of the decision in Lall Mahomed v. Kallanus (I. L, R., 
11 Cal., 519), that that section applied only to cases in which the tenants had 
been put into possession of the tenancy by the person to whom they bave 
attorned and not to a case such as this, in which the tenant was previously in 
possession. We are, however, not called upon to decide the question, which is 
one not altogether free from difficulty, for we find that as a fact the defendant 
became the tenant of the plaintiff under the document. 8o that even if the 
defendant were allowed to dispute tbe plaintiff’s title, it would be id$nd against 
him as a matter of fact that the plaintiff was his landlord. 
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Another objection taken to the suit that it was not brought in the name 
of the Maharajah of Vizianagram, but of his agent, is frivolous, for we find the 
plaint is actually signed by the Maharajah. The appeal accordingly fails and 
it is dismissed with costs. 


[17 Mad. 278] 

APPELLATE CRIMINAL. 

The 25th January , 1891. 

Present : 

Mr. Justice Muttusami Ayyar, anj) Mr. Justice Best. 

Queen-Empress 

versus 

Fakrudeen*' : 

Police (Madras) Act XXIV of 1859, ss. 10 and II — Departmental 
punishment and prosecution uyider the Act. 

In the absence of any rules framed by Government under section 10 of the Madras 
Police Act, a departmental punishment inflictod under that section is no bar to a prosecution 
under section 44 of that Act. 

CASE referred for the orders of the High Court under section 438 of the 
Criminal Procedure Code by K. C. Manavedan Raja, Acting District Magistrate 
of Anantapur. 

[279] The case stated was as follows : — 

“The accused, a police constable attached to the Guntakul junction 
station, was on sentry duty on the night of the 9th July 1893 from 12 to 3 a.m. 
guarding the road goods consisting of 88 articles received that night into the 
station at about d p.m. At the end of the period of his watch it was his duty 
to awake his successor to get himself relieved and to hand over charge of the 
articles to the relieving officer ; but, instead of doing this, he fell asleep and 
failed, therefore, to discharge the above duties. Next morning, on examination 
of the articles by the road goods clerk, it was found that a portion of a bag of 
jaggery had been extracted. This was alleged to be due to the wilful neglect 
of the sentinel. The Taluk Magistrate who tried the case acquitted the accused 
under section 245, Criminal Procedure Code, on the sole ground that the man 
had already been punished departmentally by the Superintendent of Police by 
receiving a black mark. 

“ Whether he ought to receive double punishment was not the question for 
the Magistrate to decide. Having received one punishment, it may not seem to 
be necessary that he should be charged in a Magistrate’s Court. But the 
charge having been brought, the J3ub-Magistrate should have taken evidence 
and disposed of it on its merits. 

“It has been further held by the High Court in its Proceedings No. 1074 
of 13th June 1872 that a conviction of a police constable under section 44, Act 

* Criminal Revision Case No. 614 of 1893. 
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* 'XXIV of 1859, for going to sleep on duty is legal on the ground that the viola- 
tion of duty was of a class which was not and could not be provided for by 
rules framed under section 10 of the Act. (Also High Court’s Proceedings, 
No. 1601, dated 3rd October 1878).” 

Mr. Weddcrbum for the Crown. 

Best, J. — No rules sanctioned by Government under section 10 of Act 
XXIV 1859 have been brought to our notice, and in the absence of such rules the 
accused is liable to be prosecuted under section 44. The mere fact of a depart- 
mental punishment having been awarded is not sufficient to exonerate from 
liability under section 44, though the circumstance may be taken into consider- 
ation in passing sentence. I would set aside the order of acquittal and direct 
the Magistrate to dispose of the case on its merits. 

[280] Muttusami Ayyar, J. — I am also of the same opinion. In the ab- 
senceof any rules framed by Government, the departmental punishment inflicted 
on the accused under secton 10 of Act XXIV of 1859 does not bar his prosecution 
under section 44 of the same Act, unless the Magistrate thinks that the breach 
of duty is not grave but trivial. It is a grave violation of duty on the 
part of a police officer to go to sleep whilst on guard, and I would follow the 
principle laid down by this Court in its proceedings, dated the 3rd October 
1878, No. 1601. Weir, p. 569. I would also set aside the order of acquittal 
and order a re-trial with reference to the foregoing observations. 


[17 Mad. 280] 

APPELLATE CIVIL -FULL BENCH. 


The 1st March , 1894. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice. Mr. Justice 
Muttusami Ayyar, Mr. Justice Shephard, Mr. Justice 
Best and Mr. Justice Davies. 


Reference Under Stamp Act, s. 46. r ' 

Stamp Act — Act I of 1879 , sch . i, art. 4 — 4 Agreement to lease. 1 
An agreement by a zamindar to execute a formal deed of lease of his zamindari which 
is under attachment, after obtaining a certificate from the the Court under s. 305 of the 
Civil Procedure Code, is an * agreement to lease’ under art. 4t sch. I of the Stamp Act. 

CASE referred for the decision of the High Court under section 46 of Act I of 
1879 by the Board of Revenue, Madras. The case stated was as follows : — 

“ On the 11th January 1886, the Zamindar of Sivaganga entered into an 
agreement (marked A) with the Rajah of Nilam bur and another to lease the 

* Referred Case No. 4 of 1894. 

t '[-Art. 4 _ 

Description of Instrument. Proper stamp duty. 


Agreement to lease 


j The same duty as a 
Lease (No. 89).] 
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zamindari to the latter in consideration of his debts, to the extent of 16 lakhs 
of rupees, being discharged by them. At the time of the agreement the 
zamindari was under attachment and the zamindar undertook to execute a 
formal deed of lease after obtaining a certificate from the Court under section 
305 of the Civil Procedure Code. The agreement in question was engrossed on 
an eight-anna stamp paper [231] apparently under article 5 "(c) of schedule I. 
The question at issue is whether the stamp was sufficient, and if not, under 
what article of schedule I the instrument ought to have been stamped ? 

“ The main grounds on which it is contended that the agreement was pro- 
perly stamped are that as the zamindari was under attachment, the document 
was not and could never have been intended to operate as a lease, and that 
the subsequent conduct of the parties resulting eventually in the execution of a 
formal and duly stamped deed of lease makes it clear that the agreement of 
the 11th January 1886 was intended as a mere agreement and nothing else. 

“ The Board, while conceding that the agreement was not intended to 
operate as a lease, is unable to accept the conclusion that it is, therefore, not 
liable to duty under article 4, schedule I of the Stamp Act. In that article it 
is clearly stated that an agreement to lease is chargeable with the same duty 
as a lease, and there is no saving clause to indicate that the intention (which 
jn the present case may be admitted) subsequently to execute a regular lease 
makes any difference. The charge of the full duty both on an agreement to 
lease and on a lease executed in pursuance thereof is guarded against by the 
proviso to article 39. The Boaid considers that the law may be read as meaning 
that an agreement to lease is chargeable as a lease, whether an actual lease is 
subsequently executed or not, and notwithstanding any bond fide intention on 
the part of the executants of the former subsequently to execute the latter ; 
otherwise the proviso to article 39 would be superfluous/' 

The Government Pleader (Mr. E. B. Powell) for the Crown. 

Mr. W. Grant for Plaintiff. 

Judgment. — We are of opinion that the document is an agreement for a 
lease, and that it must be stamped as such under article 4, notwithstanding that 
another instrument was intended to he executed. 


Description of Instrument. 


Proper Stamp Duty. 


' 5. AGREEMENT OR MEMORANDUM OP AN AGREEMENT 

(a) If relating to the Rale of any Government security, share 

in a company or association or bill of exchange. 

(b) Whereby the owner or occtf^ier of land in a village in the 

Bombay Presidency agrees to relinquish his rights there- 
in to the Government, and to accept rights in other 
land in exchange for the right so relinquished. 

(c) If not otherwise provided for by this Act 


One anna. 


Pour annas. 
Eight annas. 
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[282] APPELLATE CIVIL. 

The 17 th March and 11th October , 1893. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Sankunni Nayar ....(Defendant No. 2) Appellant in 

Special Appeal No. 779 of 1892 
versus 

Narayanan Nambudri and another (Plaintiff and 

Defendant No. 1) Respondents.* 

Raman Nambiar (Defendant No, 1) Appellant in 

Special Appeal No. 943 of 1892 
versus 

Narayanan Nambudri and another (Plaintiff and 

Defendant No. 2) Respondents.* 

Civil Procedure Code — Act XIV of 188X, s. 317 — Effect of benaini purchase 
and purchase as execution-debtor's agent . 

Whore the purchaser at an execution sale is the agent of the execution-debtor and buy 
the property as such, though he advances the purchase-money on the understanding that 
he is to be repaid, a suit for possession of the property is maint ii cable by the latter against 
the former. Such a transaction is not a mere benami purchase, and is not a bar to such a 
suit under section 317 of the Civil Procedure Code. 

Second Appeal against the decrees of E. K. Krishnan, Subordinate Judge 
of South Malabar, in Appeal Suits Nos. 1064 and 1065 of 1890, confirming 
the decree of U. Achutan Nayar, District Munsif of Nedunganad, in Original 
Suit No. 339 of 1889. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgments delivered by the High Court. 

Sundara Ayyar for Appellant in No. 779. 

Govmda Menon for Respondents in No, 779. 

Sankaran Nayar for Appellant in No. 943. 

Bhashyam Ayyangar for Respondents in No. 943. 

Best, J. — These two appeals are against the same decree, the appellant in 
No. 779 being the second defendant, and appellant in No. 943 the first 
defendant. 

[283] The suit was brought by plaintiff for possession of two items of land 
alleged to be the jenm property of plaintiff’s house and demised by plaintiff's 
ancestor on kanom for Rs. 412-9-2 to a former karnavan of defendants 2 to 15 
in Kollam 1040 (1864-65). Plaintiff’s case is that on the land*being sold (in 
1874) in execution of decree in Original Suit No. 232 of 1868, obtained against 
plaintiff’s father, it was purchased by first defendant’s late karnavan Raman 
Nambiar benami for plaintiff’s mana (house), the said Raman Nambiar having 
been appointed by plaintiff's mother manager of plaintiff’s mana, plaintiff 
being a n inf ant aged two years in 1048 (1872-73) when his father died ; that 

* Special Appeals Nos. 779 and 943 of 1892. 
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Raman Nambiar continued as such manager till 1054 (1878-79), when first 
defendant was appointed as his successor and is still the kariastan ; that in 
1064 (1888-89) when the kanom was renewed to second defendant at the 
advice of the first defendant, the plaint items were fraudulently excluded. 
Hence this suit. 

The first defendant denied that either his karnavan or himself ever man- 
aged on behalf of plaintiff’s mana, and pleaded that the purchase in 1874 was 
made by his karnavan with his own money and on account of his own tarwad, 
and not benami for plaintiff ; that the suit was opposed to sections 30 and 317 
of the Code of Civil Procedure, and also bad for misjoinder of causes of action ; 
further, that it was time-barred, and that plaintiff attained his majority more 
than three years before the institution of the suit. 

Defendants 2 to 5 supported first defendant, and the other defendants 
allowed the suit to proceed ex parte as far as they were concerned. 

The two lower Courts have concurred in finding that at the date of the 
purchase of the plaint property, first defendant's karnavan was managing on 
behalf of plaintiff’s mana ; that he did ir fact purchase the property for the 
plaintiff’s illom, though the money paid was first defendant’s karnavan’s own ; 
that there was no adverse possession til) January 1889 when plaintiff granted 
the renewal kanom and first defendant executed the kanom deed XXIII 
shortly after for the plaint lands ; also, that the suit is brought within three 
years of plaintiff’s attainment of majority, and that the cause of action did not 
arise till January 1889 It has further been, found that the suit is not bad 
either for misjoinder of causes of action or under section 30 of the Code of 
Civil Procedure. 

[284] The principal contention before this Court is that the suit is bad as 
being opposed to section 317 of the Code of Civil Procedure, which declares 
that “ no suit shall be maintained against the certified purchaser (at a Court 
sale) on the ground that the purchase was made on behalf of any other person, 
or on behalf of some one through whom such other person claims.” 

The District Munsif held the above section to be no bar to the suit, because 
“ the auction was held and the sale certificate granted before the new Act (X 
of 1877) came into force and the provisions of section 317 apply to a certified 
purchaser uhder the Act.” But, as well observed by Mahmood, J., in Aldioell 
v. Ilahi Bakhsh (I. L. R. f 5 All., 478) section 317 of the present Civil Procedure 
Code has not altered in principle the rule of law contained in section 260* of the 
old Code (VIII of 1859). The Subordinate Judge’s reason for holding this suit 
not to fall within the prohibition contained in section 317 is because it was 
held in Sohun Lall v. Lala Gya Pershad (6 N.- W. P., 265), that section 260 of Act 
VIII of 1859 did not preclude a suit by a decree-holder against the certified 
purchaser for the purpose of establishing his right to bring the property to sale in 
execution of the property of the judgment -debtor, and “ if so,” says the Sub- 
ordinate Judge, “I do not see why the judgment-debtor himself cannot 
bring a suit for a declaration that the property was purchased by his agent 
benami for himself.” I imagine, however, that it is this latter case that the 
Legislature had expressly in view in enacting section 317. As observed by 
the Chief Justice and HANDLEY, J # , in Rama Kurup v. Sridcvi (I. L. R„ 16 

* [Sec. 260 : — The certificate shall state the name of the person who at the time of sale 
is declared to be the actual purchaser, and any suit brought 
Certificate to state the against the certified purchaser on the ground that the purchase 
name of actual purchaser, was made on behalf of another person not the certified purchaser, 
though by agreement the name of the certified purchaser was used, 
shall be dismissed with costs.] 


6 MAD* — 27 
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Mad., 290) the object of the section is to put a stop to benami purchases at ex- 
ecution sales, and this object can only be carried out by enforcing it in all cases 
without regard to consequences.' * As further observed in the same judgment, 
“ It is not a sufficient reason for declining to carry out the express terms of 
the section ; that to do so would be to allow a fraud to be perpetrated. The 
person in whose name a purchase has been made for the benefit and with the 
money of another, of course, commits a fraud in claiming the property as his own. 
Nevertheless, the law says that a suit shall not be maintained against him on 
the ground that the purchase was benami r nd thus provides that his fraud 

[285] shall prevail." As was also remarked in Bamakrishnappa v. Adinarayana 
(I. L. R., 8 Mad., 511) 11 the effect of Section 317 can only be taken to be to 
enable certified purchasers and those claiming under them to avoid any arrange- 
ment made with them in regard to the purchase in the nature of a trust.” 

The present, however, is not a case of benamidar pure and Bimple. It is 
found that Raman Nambiar was, at the time of the purchase, manager on 
behalf of plaintiff, who was an infant, and that other would-be purchasers of 
the property abstained from bidding, because they were given to understand 
that the purchase by Raman Nambiar was being made by him as such manager 
and on behalf of the minor. Consequently, property worth Rs. 2,000 was 
allowed to be knocked down for Rs. 230. Moreover, Raman Nambiar never 
set up any claim to the property as bis own. Such being the case, I do not 
think the first defendant can be allowed to succeed in his attempt to secure 
the property for himself under colour of section 317 of the Civil Procedure 
Code. 

But first defendant is entitled to interest on the Rs. 230 decreed to him 
from 25th July 1874, the date of sale. The lower Courts’ decrees will, 
therefore, be modified by directing plaintiff to pay to first defendant interest at 
6 percent, per annum from 25th July 1874 to date of payment on the Rs. 230 
decreed to first defendant. Plaintiff and first defendant will pay each other 
costs of the appeal proportionate to the amount allowed and disallowed. 

Second defendant’s Appeal No. 779 is dismissed with costs. 

Muttusami Ayyar, «J.— I come to the same conclusion. The question 
for determination in these second appeals is whether upon the facts found the 
decision of the Courts below is correct. The substantial parties to this suit 
are the son of the execution -debtor in Original Suit No. 232 of 1868 and the 
representative of the certified purchaser at the Court sale held in execution of 
the decree passed therein. It is provided by section 317 of the. Civil Procedure 
Code that no suit shall be maintained against the certified purchaser on the 
ground that the purchase was made on behalf of any other person, or of some 
one through whom such other person claims. Although Act VIII of 1859 was 
in force when the sale took place in the present case, section 317 has not, 

[286] as observed in Aldwell v. Ilahi Bakhsh (I. L. R., 5 All., 478) altered 
in principle the rule of law contained in section 260 of Act VIII of 1859. That 
rule is, not that a benami purchase is void altogether, but that it shall not be 
available as a ground of action ag.vust * certified purchaser. The Privy 
Council held in Lokhee Narain Boy Chr wdhry v. Ralypuddo Bandopadhya awl 
Shamapuddo Bandopadhya (L. R., 2 I. A„ 154) that when the certified 
purchaser is the plaintiff, the real owt er,.if in possession, and if he honestly 
obtained that possession, may rely on tho bammi purchase as a ground of 
defence. It was also pointed out by th’s Court in Bamakrishnappa v. 
Adinarayana (I. L. R., 8 Mad., 511) tha*> a benami purchase is not invalid 
even as a ground of claim as against do end* uts who are neither certified pur- 
chasers nor claim under them. Another limitation of the rule is that indicated 



Narayanan Nambudm &c. [1893] I.L.R* 1 1 Mad. 28? 

by the second paragraph of section 317, viz., that the protection vouchsafed to 
a certified purchaser does not extend to cases o 1 fraud. The suit from which 
these second appeals arise was brjught against the anandravan of the 
certified purchaser, and the ground on which the Courts below rest their deci- 
sion is that the plaintiff is the beneficial owner, and that the certified pur- 
chaser under whom the first defendant claims is benami purchaser or his trustee. 
This ground of decision is inconsistent with the effect of section 317 which is 
described in Bamakrishnappa v. Adinarayana (I. L. R., 8 Mad., 511) as enabling 
the .person claiming under the certified purchaser to avoid any arrangement 
made regarding the benami purchase. If the facts found disclosed a benami 
purchase and nothing more, the appeals must prevail. But it is also found 
that Baman Nambiar was, at the tune of the Court sale, managing the 
affairs of respondent’s illom as its agent, and that he bought the land as such, 
though he advanced the purchase money on the understanding that he was to 
be repaid. It is also found, as a fact, that the market value of the land in 
dispute was Rs. 2,000, whilst it was bought at the Court sale for Rs. 230. The 
District Munsif observes that there is strong evidence to show that numerous 
persons who went to bid at the Court sale were dissuaded from doing so 
by Raman Nambiar, who represented to them that he was buying the land for 
the use of respondent’s illom. It is also found that Raman Nambiar continued to 
be the [287] agent of the illom till his death, and that after him, the first defen- 
dant was agent until the date of the controversy which resulted in this litigation. 
Until 1889, the kanom originally granted by the illom was outstanding, and it 
does not appear that Raman Nambiar ever asserted his title to the land in 
dispute, or that the first defendant asserted the right of his tarwad to it prior to 
1889. Under these circumstances, I consider that the decision of the Courts 
below can be supported on the ground that Raman Nambiar bought the land 
as agent of plaintiff’s illom subject to a charge in his favour for the amount 
advanced by him, and that until 1889 the land was treated as the property of 
the illom ; otherwise an agent would be enabled to make a profit out of his 
principal’s property, which he intended to deal with as agent, and continued to 
do so till 1889, and thereby to turn the understanding on which his name was 
inserted in the certificate and the land was since held into a means of perpetrat- 
ing fraud on his principal. I also think that interest should be awarded on 
Rs. 230 in tie decree proposed. 

I concur with my learned colleague on the other questions raised on second 
appeal and in the decree proposed by him. 

NOTES. 

[Nee also (1895) 18 Mad., 436 ; (1897) 20 Mad., 349 ; (1903) 5 Bom. L. R, 329 ; (1900) 
22 All., 434.] 
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[17 Had. 987] 

APPELLATE CIVIL. 

The 1st, 2nd, and 3rd November and 12th December, 1893. 

Present : 

Mr. Justice Muttusami Ayyar, and Mr. Justice Best. 

Narasimha Bazu. (Plaintiff No. 1) Appellant 

versus 

Veerabhadra Bazu and others (Defendants Nos. 2 and 3 and 

Plaintiff No. 2) Bespondents.* 

Hindu law — Inheritance — Illatom adop tion — Sapratibandha property. 
There is no evidcnco that tho custom of illatom adoption exists among the Kondarazu 
caste of the Vizagapatam District. Sapratibandha (liable to obstruction) property vests in 
the heirs in existence at the time the inheritance opens, and is not subject to variation by 
the subsequent birth of any co-heir. 

Appeal against the decree of H. E. Farmer, District Judge of Vizagapatam, in 
Original Suit No. 3 of 1890. 

[288] The facts of the case appear sufficiently for the purpose of this report 
in the following judgment of the District Judge : — 

“ The facts of the case as set forth in the plaint are as follows : — 

“ The parties to the suit are related as shown in the pedigree given below : 
V. Sitarama Raz, zamindar. Subhadrayama, wife of zamindar. 


Sanyasi Razu, son of zamindami. 


Siiayamma, daughter. 


| Suryanarayana Gajapatiraz, S. Gopalraz. 

| Razu, first | | 

Soubhagyavaia defendant, Narasimharaz Balarama- 

Patta Mahadevi zamindar. (first plaintiff ) . swamyraz 
Garu, wife of | (third supple 

first defendant Veerabhadra mental 

(third defend- Razu (second plaintiff), 

ant). defendant), 

zamindar. 

“ Sri Bajah Vyrioherla Sitaramarazu Garu possessed the zamindari estate 
of Kurupam and some moveable property and died in 1830. At the time of his 
death there were living his widow Sitayamma, [Subhadrayama?] his son Sanyasi 
Bazu, and two daughters Sitayamma and Gangayamma. This Sanyasi Bazu 
lived only for fifteen days after the death of his father. The whole of the 
Kurupam zamindari, therefore, vested in his mother, who died in 1841, being in 
possession of the estate until the date of her death. In 1835, Subhadrayamma 
Garu married her daughter Sitayamma Garu to one Silavamsam Sanyasi Bazu 
Garu, an inhabitant of Pachipenta. She constituted him her illatom son-in-law, 
and as such his sons would be heirs to the family property. 

11 At the time of the death of Subhadrayamma Garu, the first defendant had 
been bortf to Sitayamma Garu, subsequently Gajapati Baz, father of first plain- 
tiff, the second plaintiff, and one Gopal Bazu were born. This Gopal Bazu 

* Appeal No. 85 of 1892. 
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died without issue. As the first defendant was, at the time of the death of 
Subhadrayama Garu (1841) a minor, the estate was taken under the Court of 
Wards, and was managed by them until 1856, when the estate was handed 
over to the first defendant, he having then attained majority, and as he was 
the senior member of the family. 

“ Since 1856, first defendant, as the head of the family, has managed the 
estate. Plaintiffs were living* jointly with the defendants. About seven 
or eight months ago first defendant [289] purchased the Chemudu zamindari 
and got the sale-deed executed in the name of his son, the second 
defendant. This property having been purchased with joint funds, all the 
members of the family are entitled to a share in it. Accordingly first plaintiff 
demanded a share in this as well as in the other properties, but the first defen- 
dant refused to give any share. The second plaintiff brought a pauper suit in 
respect of the share due to him in Original Suit No. 19 of 1879 on the file of 
this Court ; but his suit failed, as second plaintiff was found not to be a pauper. 
Hence the suit for partition of the properties mentioned in the schedules 
annexed to the plaint. 

“ First defendant’s answer is : — The zamindari of Kurupam is an impartible 
zamindari, governed by the rule of primogeniture. The late Subhadrayama 
took the first defendant in adoption in 1839, with the permission of her late 
husband, and plaintiffs are not entitled to any share. 

11 As at the time of the death of Subhadrayama, there were no sapindas or 
samanodakas belonging to the legitimate branch of the Vyricherla family ; first 
defendant as the only sister's son of the last? full owner then in existence had 
the exclusive right to inherit the zamindari, irrespective of his right as the 
adopted son. 

M Subhadrayama never married her daughter to Sanyasi Eazu Garu with 
the object that he should be her illatom son-in-law, and that his issue should 
inherit the zamindari. Even if she had such an intention, it cannot have 
any effect, being opposed to custom and Hindu law. 

“ Plaintiffs and first defendant never constituted an undivided family. 
The purchase referred to in paragraph 10 of the plaint was from second 
defendant’s own funds. Even if that is not proved, plaintiffs cannot claim 
anything in this, though they may be found entitled to the other estate, 
inasmuch *as the purchase was made from the savings of the zamindari, and 
so formed the exclusive property of the first defendant. The suit is barred 
by limitation. This Court has no jurisdiction to try the suit in respect of 
Gumma Mutta and Konda Mutta. The schedules are incorrect. The plaint is 
not properly stamped. The suit so far as second plaintiff is concerned is res 
judicata . The suit is barred by limitation. The second defendant contended that 
there is no cause of action against him, and the third defendant disclaimed 
[ 200 ] all interest, and stated that she merely acted as guardian of the second 
defendant, her son. 

11 The following issues were framed : — 

11 (1) Is the suit barred by limitation ? 

“ (2) Is the claim of second plaintiff res judicata ? 

“ (3) Was first defendant adopted by Subhadrayama Garu as alleged in 
paragraph 3 of first defendant’s written statement, and, if so, is such 
adoption invalid for the reasons stated by the plaintiff ? 

“(4) In case the factum of adoption is proved, are plaintiffs entitled to 
question the * validity of this adoption, or are they precluded from 
doing so, either by estoppel, by conduct or by lapse of time ? 
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“ (5) In the event of its being found that the first defendant was not duly 
adopted, whether the right under whieh first defendant succeeded 
to the Kurupam zarnindari, which vested in first defendant in 1841 
was partially divested by the subsequent birth of brothers : in other 
words, did the brothers become, on their birth, coparceners with 
him (first defendant) ? 

“ (6) Is there a valid custom among the Kondarazu caste of the Vizaga- 
patam district to take an illatom son-in-law as alleged by plaintiff? 

“ (7) Did Subhadrayama take Silavamsam Sanyasi Razu in 1835 as an 
illatom son-in-law in accordance with such custom ? 

“ (8) Is the zarnindari partible and governed by the ordinary Hindu law, 
or is it impartible and governed by the rule of primogeniture ? 

“ (9) Has the Court jurisdiction with regard to the plaint Muttas — 
Gumma Mutta and Conda Mutta — situated in the jurisdiction of 
the Agent to the Governor at Vizagapatam ?” 

On the fifth issue the District Judge found that the right under which the 
first defendant succeeded to the zarnindari was not partially divested by the 
subsequent birth of brothers, and that under Hindu law an estate cannot be 
thus divested when the estate is taken by obstructed inheritance. On the sixth 
and seventh issues the Judge found in the absence of evidence that no such 
[2iO custom as that alleged by the plaintiff existed, and dismissed the suit. 

The first plaintiff preferred this appeal. 

Mr. Michell and Rama Rau for Appellant. 

Subramanya Ayyar for Respondents Nos. 1 and 2. 

Judgment. — We are of opinion that the findings of the District Judge 
on the fifth, sixth and seventh issues, recorded by him are correct and sufficient 
for the dismissal of the plaintiff’s suit. 

Those issues are as follows : — 

“ (5) In the event of its being found that the first defendant was not duly 
adopted, whether the right under which first defendant succeeded to 
the Kurupam zarnindari, which vested in first defendant in 1841 
was partially divested by the subsequent birth of brothers : in other 
words did the brothers become on their birth coparcener© with first 
defendant ? 

14 (6) Is there a valid custom among the Kondarazu caste of the Vizagapa- 
tam.district to take an illatom son-in-law as alleged by plaintiff ? 

“ (7) Did Subhadrayama take Silavamsam Sanyasi Razu in 1835 as an 
illatom son-in-law in accordance with such custom ? ” 

As to the sixth issue there is no evidence whatever and no attempt has 
been made by the plaintiffs to prove that the custom of illatom exists among the 
Kondarazu caste of the Vizagapatam district. Plaintiff’s first witness says, 
however, that before the marriage of Sanyasi Razu with Sitayama, the daughter 
of Subhadrayama (the widow of the former zamindar) Subhadrayama told 
Sanyasi Razu that “ if his wife had a male child she would hand over the z&min- 
dari to that child.” Our attention is called to a statement recorded as made 
by second defendant’s third witness Gattupalli Jagamma in the following 
words : — “Sitayama's husband alone was taken as illatom . Gangayama’s 
husband was not taken as illatom." Gangayama was, i$ must here be observed, 
the younger sister of Sitayama. This statement in record is made in answer 
to the Court’s question “ was Gangayama’s husband also taken as illatom 
This is in a deposition taken by the District Munsif of Parvatipur. The witness 
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was a woman and uneducated. She had not stated that Sitayama’s husband was 
taken as illatom, It is therefore difficult to understand how the witness came to 
be [292] asked if Gangayama’s husband was also taken as illatom and this after 
her examination had been closed. As is contended on behalf of first and second 
respondents; the conduct of the parties has been quite inconsistent with the 
custom of illatom : for if Sanyasi Razu had been in fact adopted under the# 
custom, he himself should have succeeded to the zamindari which he admittedly 
never claimed to have done oven as against Subhadrayama. There can be 
little doubt, we think, that the alleged taking of Sanyasi Razu as an illatom 
son-in-law is not true. 

Failing this contention, it is clear that, if plaintiffs are entitled at all, it is 
as the last zamindar’s sister's sons, i-e., as bandhus , who take by inheritance 
and not by survivorship. The property was, therefore, Sapratibandha (liable 
to obstruction) which vests in the heirs in existence at the time when the inherit- 
ance opened and is not subject to variation by the subsequent birth of any 
co-heir. The case in Krishna v. Sami (I. L. R., 9 Mad., 64) referred to by the 
appellant’s counsel was one relating to Apratibandha or unobstructed property. 

It is clear from the plaint that when the suit was instituted the 
plaintiffs had overlooked this obstacle in their way : for in paragraph 7 
they speak of first defendant alone having been born before Su- 
bhadrayama's death, and of first plaintiff’s father and his other two 
brothers and sisters as born subsequently. That such was the fact is 
also seen from Exhibit LXVI, a petition presented by Sitayama to the 
Governor’s Agent on 21st September 1841, in which she speaks of herself as 
the mother of one son alone ( eka putra). This is evidence entitled to more 
weight than the statements of plaintiffs' first and second witnesses. The worth- 
lessness of the evidence of plaintiffs’ first witness is moreover apparent from 
the answers given by him in cross-examination. 

As to the adoption of first defendant by Subhadrayama, the evidence as 
to her being authorized by her husband to make the adoption is very far from 
satisfactory. Moreover, her husband was not the last male owner as his son 
(a child of four years) survived him for a month (more or less). There can be 
no doubt, however, that Subhadrayama did herself take the first defendant and 
treat him as the heir to the zamindari. Though it may be doubted whether 
this adoption was made under legal authority, there can be no doubt that 
it was recognized, and that the late first [293] defendant was in possession 
on the strength of it from the date cf Subhadrayama’s death in 1841 till the 
institution of the present suit in 1890. According to first plaintiff’s own evi- 
dence, the property which stood in his father’s name came to himself exclu- 
sively and first defendant was given no share in it. First plaintiff admits fur- 
ther that till the institution of this suit he described himself by his father's 
house-name Silavamsam, and not as Vyricherla, which is the description 
applicable to the zamindar's family. Plaintiff’s third witness, who speaks to 
the maintenance of the late first defendant’s brothers and sisters by that defen- 
dant, says that each of the brothers got. half a measure of rice daily which first 
defendant “stopped when he was d.^j .leased,” and that “ some servants got 
rations like the brothers.” There is no evidence on behalf of plaintiffs that this 
maintenance was claimed as a right and that the grant of it was not an act of 
brotherly kindness on the part of first defendant. The Judge is right, there- 
fore, in holding the suit to be time-ba n* :<d. 

A consideration of the issue whether the zi mindari is partible is unneces- 
sary under these circumstances, as on te finding that first plaintiff (the only 
appellant) was not bom when the property vested in the late first defendant, 
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plaintiffs’ suit must fail. First defendant thus became the exclusive owner and 
on his death the property belongs to his son, now the sole respondent, as the 
nearer heir than appellant. 

The appeal must be dismissed with co$ts. 

MOTES. 

£ See also (1897) 20 Mad., 207 (217).] 


[ 17 Mad. 293 ] 

APPELLATE CIVIL. 

The 26th September and 5th October , 1893 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Velu Pillai and others (Plaintiffs) Appellants 

versus 

Ghose Mahomed and others (Defendants) Respondents. 5 * 

Limitation — Limitation Act — Act XV of 1877 , sched . II , art. 85t — 

Mutual account. 

To constitute a mutual account there must be transactions on each side creating 
independent obligations on the other, and not merely transactions which create £294] 
obligations on the one side, those on the other being merely complete or partial discharges 
of such obligations. Thus an account consisting of entries of payments made by one party 
in reduction of his debt to the other, and of payments made by the latter on behalf of the 
former party for the same purpose is not a mutual account within the meaning of art. 85 
of schod. II of the Limitation Act. t 

Rirada Basappa v. Oadigi Muddappa (6 M.H.C.R., 142) cited and followed. 

A shifting balance is a test of mutuality, but its absence is not conclusive proof against 

mutuality. 

APPEAL against the decree of H. H. O’Farrell, District Judge of Trichinopoly, 
in Original Suit No. 33 of 1890. 

The plaintiffs sued as heirs to their father, a broker, who had had continu- 
ous dealings with the defendants, to recover from them the sum of Rs. 3,016-1-6. 
The plaintiffs’ accounts (with which the defendants’ accounts agreed) ran 

* Appeal No. 89 of 1692. 


t [Art. 85:— 


Description of suit. 

Period of 
limitation. 

H- 

Time from which period 
begins to run. 

For * balance due on a mutual, 
open and current account, where 
there have been reciprocal demands 
between the parties. 

i 

Three years ... 

The close of the year in which the 
last item admitted or proved is enter- 
ed in the account ; such year to be 
computed as in the account.] 
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from the 23rd September 1885, on which date a balance was struck and a 
settlement made in favour of the plaintiffs, to the 7th October 1890, on which 
date they showed a balance of Rs. 3,016-1-6 in the plaintiffs’ favour, the sum 
now sued for. Payments had been made from time to time and balances 
struck on both the plaintiffs’ and defendants’ accounts, but with one small 
exception in 1885 the account was invariably in favour of the plaintiffs. 
The District Judge held that the plaintiffs' account did not fall under Article 
85, Schedule TI of the Limits, tion Act, since to bring a case within that article 
there must be a fluctuating balance, at times in favour of one party and at 
times in favour of the other, and in the present case the solitary item referred 
to above being beyond the period of limitation, and therefore not availing the 
plaintiffs’ case, the amounts prior to the 3rd November 1887, were barred, and 
passed a decree in favour of the plaintiffs for the amounts due between the 
3rd November 1887, and the close of the accounts. 

The plaintiffs preferred this appeal. 

Rama Ran for Appellants. 

T. Rang acliar iar for Respondents. 

Judgment. -The only point argued in this appeal is as to the correctness 
of the Judge in holding that the account on which plaintiffs rely is not a 
mutual account within the meaning of Article 85 of Schedule II of the Limita- 
tion Act. 

The reason assigned by the District Judge is that, with one trifling 
exception, and that beyond the period of limitation, the [295] account has 
been invariably in favour of plaintiffs. He says : “ although it may not be 
necessary in order to bring the case within Article 85 of Act XY of 1877 that 
there should be actual demands, it is necessary that the balance should fluctuate, 
being at times in favour of one party and at times in favour of the other,” 
and in support of this proposition lie refers to Harrandas Ilemraj v. Vi pandas 
Hemraj (I. L. R., 6 Bom., 134) and Ilajee Synd Mahomed v. Mussamut Ashru- 
foonniftm (I. L. R., 5 Gal., 759). 

In the former case it was said by S[R Charles SARGENT, C. J., that the 
corresponding clause of Act IX of 1871 appeared to have been intended to apply 
to “ cases where the coarse of business has been of such a nature as to give 
rise to reciprocal demands between the parties ; in other words, where the 
dealings between the parties are such that sometimes the balance may be in 
favour of otie party and sometimes of the other.” The meaning of which is 
not that there must have been such a shifting balance, but such was a possible 
and likely incident of the mutual transactions with regard to which the account 
was kept. 

The decision in Hajee Syud Mahomed v. Mussamut A shrufoonnissa (I.L.R., 
5 Cal., 759), is authority for the proposition that the mere fact of the balance 
having been in favour of the defendant on some occasions is not sufficient to 
constitute the account a “ mutual, open and current account.” 

A shifting balance may, no doubt, be a test of mutuality, but its absence 
cannot be taken to be conclusive proof against mutuality. 

The reason assigned by the Judge for this finding is therefore not valid ; 
but, nevertheless, his decision is correct. The rule to be applied is to be found 
in the judgment delivered by the late Mr. Justicee HOLLOWAY in Hirada 
Basappa v. Gadigi Muddappa (6 ^1. H. C. R., 142). “To be mutual there must 
be transactions on each side creating independent obligations on the other, and 
not merely transactions which create obligations on the one side, those on the 
other being merely complete or partial discharges of such obligations.” The 
amounts credited to defendant in the account kept by plaintiffs in the present 
case are merely payments made in reduction of the debt due from defendants to 
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plaintiffs, and the two entries of amounts due to defendants from plaintiffs for oil,, 
etc., pur-r296]chased from defendants are also credited merely as items received 
in partial discharge of defendant’s debt to the plaintiffs. We cannot accede to 
the contention that they are evidences of reciprocal demands. They are casual 
merely and not such as would imply a regular course of reciprocal dealings. 

The lower Court’s decision is, therefore, correct, and this appeal must he 
dismissed with costs. * 

Objection has been filed by respondent againstthat part of the lower Court’s 
decree which awards to plaintiffs costs on the whole amount sued for, instead 
of limiting the same to the amount decreed. The general rule is that if a 
plaintiff recovers a less amount than he claimed in the plaint, his costs should 
be apportioned according to the amount recovered and not to the sum claimed. 
Mudhan Mohan Doss v. Gopal Doss (10 M. I. A., 563). The Judge has given 
no reason for departing from this rule. The decree will be modified by award- 
ing costs to plaintiffs only on the amount decreed. The circumstances of the 
case are such as to justify disallowance of costs to the second defendant 
(respondent). 

In allowance of this objection the lower Court’s decree will be modified 
as above. 

There will be no order as to costs of this memorandum of objections. 

NOTES. 

[ The definition of ‘ mutual accounts ’ has been adopted in these eases, (1897) 22 Bom., 
G06 ; (1907) 6 C. L. J., 158 ; (1907) P. R., 132 ; (1911) 34 Mad., 513; (1912) 23 M. L. J., 
516 (1910) 81. C., 141 (Mad.), 32 All., 11.] 

[ 17 Mad. 296 ] 

APPELLATE CIVIL. 

The 22nd and 25th September, 1893. 

Present : 

Mr. .1 ustice Muttijsami Ayyar. 


Kunhanujan (Defendant No. 8) Petitioner 

versus 

Anjelu (Plaintiff) Respondent/' 


Transfer of Property Act ( Act IV of 1882), s. 108 , + cl. (j) — Lessor's right 
to sue both lessee and his ■ transferee. 

The provision in section 108 of the Transfer of Property Act that a lessee may transfer 
absolutely or by way of mortgage or sub-lease the whole or any part of his interest in the 

• Civil Revision Petition No. 414 of 1892. 

t[Seo. 108 (J ) : — In the absence of a contract or local usage to the contrary, the lessor and 
the lessee of immoveable property, as against one another, res- 
Eights and liabilities of pectively possess the rights and are subject to the liabilities 
lessor and lessee. mentioned in the rules next following, or such of them as are 

applicable to the property leased : — 

(j) the lessee may transfer absolutely or by way of mortgage or sub-lease the whole or 
any part of his interest in the property, and any transferee of such interest or part may 
again transfer it. The lessee shall not, by reason hnly of Ruch transfer, cease to be subject 
to any of the liabilities attaching to the lease: 

Nothing in this clause shall be deemed to authorize a tenant having an untransferable 
right of occupancy, the farmer of an estate in respect of which default has been made in 
paying revenue, or the lessee of an estate under the management of a Court of Wards, to 
assign his interest as such tenant, fanner or lessee.] 
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property, and that the lessee shall not, by reason of such transfer, cease to be subject to any 
of the liabilities attaching to the lease, does not prevent the transferee being also liable to the 
lessor, who may at the same time sue the [297] lessee upon his express covenant and the 
transferee upon the privity of estate, though he can have execution against one only. 

PETITION under section 25 of Act IX of 1887 praying the High Court to revise 
the decree of E. K. Krishnan, Subordinate Judge of South Malabar, in Small 
Cause Suit No. 65 of 1892. 

The facts of the case appear sufficiently ior the purpose of this report 
from the judgment of the High Court. 

The Subordinate Judge gave a decree in favour of the plaintiff, and the 
eighth defendant preferred this appeal. 

Sundara Ayyar for Petitioner. 

tiivasami Ayyar for Respondent. 

Judgment. — This was a suit for house-rent. The house was let to the 
first defendant under a kulichit, which he executed on the 23rd September, 
1888. The first defendant assigned the lease to one Ali Koya, and defendants 
2 to 7 are his heirs. The eighth defendant purchased Ali Koya’s interest at a 
Court sale. The plaintiff claimed Rs. 210 as the balance of rent due by all the 
defendants. The eighth defendant did not enter into possession, and stated that 
he did not desire to take possession under his sale certificate, though it was his 
intention to insist on his claim as purchaser so far as the improvements made 
by Ali Koya are concerned. The Subordinate Judge held, on the Small 
Cause side, that, as the principal lessee, the first defendant was liable for rent, 
that defendants 2 to 7 were also liable, as Ali Koya’s heirs, from date of Ali 
Koya’s purchase, and that the eighth defendant was liable for rent from the date 
on which he purchased Ali Koya’s interest. The eighth defendant is the peti- 
tioner in revision before me, and it is contended for him that unless he enters 
into possession as purchaser, he is not liable for rent under section 108, 
clause ij) of Act IV of 1882. It is not denied that under the English law the 
assignee of a lease may be sued on covenants which run with the land, 
although he has not taken actual possession of it, and that a covenant to pay 
rent is a covenant running with the land (Woodfall’s Landlord and Tenant, 
page 239). The reason for the assignee’s liability is the privity of estate 
created by t"he assignment as between heii l him ? _! and the original lessor, and the 
privity arises from the vesting of the assignor’s interest in the assignee. The 
question, therefore, is whether, as argued on petitioner’s behalf, section 108, 
clause O') of Act IV of 1882 renders this view inapplicable in this country. 
That clause provides [298 j that the lessee may transfer absolutely or by way 
of mortgage or sub-lease the whole or any part of his interest in the property, 
and the lessee shall not, by reason of such transfer, cease to be subject to any 
of the liabilities attaching to the lease. But from this it does not follow that 
the transferee is not also liable. The lessor may at the same time sue the 
lessee upon his express covenant, and the assignee upon the privity of estate, 
though he can have execution against one only. (Woodfall’s Landlord and 
Tenant, 11th edition, 238.) I do not, therefore, consider that this petition 
can be supported, and 1 dismiss it with costs. 

NOTES. 

[ As regards the liability of the lessee and his assignee, this has been followed in (1907 
30 Mad., 410: 17 M.L. J., 258 ; (1905) 29 Bom., 391 ; (1905) 3 L.B.R., 90.] 
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APPELLATE CIVIL. 

The 12th October , 1893. 

Present : 

Mr. Justice Muttusami Ayyakand Mr. Justice Best. 

Venkatanarasimha Naidu (Petitioner) 

versus 

Suranna (Respondent)." 

lienl Hecovery Act- -Madras Act VTI1 of 1865, s. 76 — Civil Procedure 

Code , ss. 4 , 622. 

Orders passed by a Collector under the Rent Recovery Act are not open to revision 
under s. 622 of the Civil Proccdme Code. IVZZi 1'eriya Mira v. Moidin Fads ha (T. L. R., 
9 Mad., 332) followed. 

PETITIONS under suction 622 of the Civil Procedure Code praying the High 
Court to revise the order of C. Vcnkatajugga Row, Assistant Collector of 
Kistna, dated 9th March 1892, passed in Summary Suits Nos. 100 and in others. 

The petitioner, a zamindar, applied under section 10 of the Rent 
Recovery Act to eject a tenant on the ground that he had not, in accordance 
with a decree of the Assistant Collector given in a suit to enforce the accept- 
ance of patta brought by the petitioner against the tenant, accepted pattaand 
presented a muchilika as directed. The Assistant Collector rejected the 
application, and the zamindar presented this petition under section 622 of 
the Civil Procedure Code. 

Pattabhirama Ayyar for Appellant. 

Sashay in Ayyar for Respondent. 

[899j Judgment. — The preliminary point in this case is whether orders 
passed under Madras Act VIII of 1865 by a Collector are open to revision 
under section 622 of the Code of Civil Procedure. 

The question was answered in the negative in Velh Venya Mira v. Moidin 
Padsha (I. L. R., 9 Mad., 332), which was followed in Appandai v. Srihari 
Joishi (I. L. R., 16 Mad., 451). 

Jthas now been contended that the revision mentioned in section 76 of 
Act VIII of 1865 (Madras) means revision by the Court which made the order 
and not revision by a superior Court. We are unable thus to limit the scope 
of the word by introducing words which are not to be found in the section. 

As to the contention that Act VIII of 1865 is a local Act and cannot 
override the provisions of section 622 of the Code of Civil Procedure by the 
powers conferred on this Court under the Letters Patent, we need only refer 
to section 4 of the Code of Civil Procedure. 

We do not see sufficient ground for dissenting from the decision in Velli 
Venya Mira v. Moidin Padsha (I. L. JR., 9 Mad., 332). 

This petition is dismissed with oasts. 


Civil Revision Petitions Nos. 489 of 1892, &e. 
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[17 Mad. 399] 

APPELLATE CIVIL. 

The 30th October, 1393. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Shephard. 

Tirtha Sami (Plaintiff) Appellant 

versus 

Seshagiri Pai and others (Defendants) Respondents. 


Limitation — Limitation Act (Act XV of 1877), s. 14— Deduction 
of time during prosecution of suit with due diligence — Defect of 
jurisdiction — Other cause of a Like nature. 

Whore a previous suit by the same plaintiff against the same defendant has failod by 
reason of misjoinder of causes of action and parties, the plaintiff m a second suit is not entitl- 
ed to the extra period of limitation allowed by section 14 t [300] of the Limitation Act, since 
the cause of failure of the previous suit is not due to 1 defect of jurisdiction ’ in the Court 
which entertained the suit, nor is it a cause ‘ of a like nature ’ thereto. Deo Prosad Sintjh v. 
Pertab Kairee (I.L.R. , 10 Cal., 86) dissented from. 

SECOND Appeal against the decree of W. G. Holmes, Acting Distiict Judge 
of South Canara, in Appeal Suit No. 440 of. 1880, confirming the decree of 
LJ. Babu Bao, District Munsif of Udipi, in Original Suit. No. 320 of 1888. 

The facts of the case appear sufficiently for the purpose of this report 
from the following judgment of the District Judge : — 

“ The plaintiff, the present sami of the Puttige matt, sued to set aside a 
number of decrees passed against the Puttige matt property during the incum- 
bency of Vijayendra Tirtha Sami, who was the de facto sami of the matt 
between the death of Samuthcndra Tiitha Sami, who had nominated 


* Second Appeal No. 089 of 1892. 

f [See. 14 In computing the period of limitation prescribed for any suit, the time dur- 
ing which the defendant has been prosecuting with due diligence 
Exclusion erf time of pro- another Civil proceeding, whether in a Court of First Instance or 
ceeding bona fide in Court in a Court of Appeal, against the defendant shall be excluded, 
without jurisdiction. where the proceeding is founded upon the same cause of action 

and is prosecuted in good faith in a Court which, from defect of 
jurisdiction, or other cause of a like nature, is unable to entertain it. 


ii. In computing the period of limitation prescribed for a suit, proceedings in which 
, . . . , have been stayed by order under the Code of Civil Procedure, 

Like exclusion l i * section 20, the interval between the institution rf the suit and 

order under Civil e- ^ 0 f so staying proceedings, and the time requisite for 
dure Code section 2U. going from the Court in which proceedings are stayed to the 

Court in which the suit is reinstituted, shall be excluded. 


iii. In computing the period of limitation prescribed for any application, the time 
during which the applicant has been making another application 
Like exclusion in caso of for the same relief, shall be excluded, where the last mentioned 
application. application is made in good faith to a Court which from defect 

of jurisdiction, or other cause of a like nature, is unable to 

grant it. 

Explanation 1. — In excluding the time during which a former suit or application was 
pending or being made, the day on which that suit or application was instituted or made, 
and the day on which the proceedings therein ended, shall both be counted. 

j Explanation 2. — A plaintiff resisting an appeal presented on the ground of want of 
jurisdiction shall be deemed to be prosecuting a suit within the meaning of this section.] 
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Vijayendra Tirtha Sami as his successor, and his (the plaintiff's) getting 
possession of the office of sami and of the lands attached to the matt under the 
High Court decree in Appeal Suit No. 66 of 1881, dated 26th October 1983. 
The plaintiff contended that the suits were fraudulent and collusive, and 
denied that the money was borrowed or the goods purchased for the purposes 
of the matt, and asserted that Samuthendra Tirtha Sami and Vijayendra 
Tirtha Sami had no power to do anything connected with the matt after the 
samis of the seven other matts deposed Samuthendra and appointed the plain- 
tiff as his successor. 

The lower Court has held that all the suits are barred. The lower Court 
held that Article 95 of Schedule II of the Limitation Act governs the cases. 
That article, it is argued in this appeal, does not apply. The article relates 
to a suit * to set aside a decree obtained by fraud,’ and, assuming that the 
only ground for setting the decrees against the matt property aside would be 
fraud and collusion, the article would clearly apply, and I do not think that 
the decrees can be questioned on any other ground. I think Article 95 
governs the cases. 

It is contended in this appeal that the suits would not be barred even 
if the article applies ; because to the three years allowed by Article 95 
there must be added under section 14 of the Limitation Act the period 
(two years, five months and [301 ] twenty-six days) during which the plaintiff 
was prosecuting a suit against all the defendants jointly. That suit (Original 
Suit No. 11 of 1886) was filed in the Subordinate Court on the 13th February 
1886 and was dismissed, as it was held the defendants were wrongly joined 
in the same suit, and in appeal to the High Court (No. 139 of 1887) the Sub- 
ordinate Judge's decree was confirmed on the 9th August 1888. 

Section 14 of the Limitation Act directs that the Court should exclude 
the time during which the plaintiff has been prosecuting against the defendant 
another civil proceeding which the 4 Court from defect of jurisdiction or other 
cause of alike nature ’ is unable to entertain. In the present case the plain- 
tiff sued a number of defendants together. It was held that there was a 
separate cause of action against each defendant, and no joint cause of action, and 
the suit was therefore dismissed. The question is, should the time he was 
prosecuting that suit be excluded in computing the period of limitation for the 
suits brought against each defendant separately. In Ham Snbhag Das v. 
Govind Prosad (l.L.R., 2 All., 622) it was held that the plaintiff could not count 
in his favour the period during which the plaintiff was prosecuting a suit which 
could not be entertained ow 7 ing to misjoinder of parties (plaintiff’s). In Deo 
Piosad Singh v. Pertab Kairee (I. L. R., 10 Cal., 86), where there had been a 
misjoinder of causes of action in a suit, it was held that in a subsequent suit 
the period during which the former suit was being prosecuted was to be 
excluded, misjoinder of causes of action being held to be of ‘ like nature ’ with 
‘defect of jurisdiction.’ In Jema v. Ahmad Alt Khan (I. L. R., 12 All., 207) 
this Calcutta decision was not followed. A plaintiff sued without joining his 
partner as party in the suit and the suit was dismissed. It was held that in 
a subsequent suit the period during which the former suit was prosecuted 
oould not be excluded, because there wars no defect of jurisdiction or 4 other 
cause of a like nature,’ which was held to mean something analogous to defect 
of jurisdiction. The Madras High Court has not as yet given a decision on 
the point, and it is, if not incumbent, at least advisable, that this Court should 
follow the latest ruling of the other High Courts. Besides, to interpret in- 
ability to entertain a suit for defect of jurisdiction or other like cause, to 
include inability to decide a suit in [302] consequence of misjoinder of causes of 
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action or of parties or in consequence of some other reason that prevents the 
stilt being decided on its merits, would he, T think, to put a wider meaning on 
the words used in the statute than would he in accordance with the principles 
of interpretation usually applied to the interpretation of modern statutes. 
I think, though with considerable hesitation, that the suits should be held to 
be barred/’ 

The plaintiff preferred this second appeal. 

Subramanya Ayyar and Ramachandra Ran Sahel) for Appellant. 

Pattabhirama Ayyar for Respondents. 

Judgment. — Assuming that the suit is one to which the six years’ rule 
applies, we do not think that the plaintiff* can take advantage of section 14 of 
the Limitation Act, inasmuch as his previous suit against the same defendant 
failed, not by reason of any want of jurisdiction on the part of the Court, 
but by reason of misjoinder of causes of action and parties. In our opinion 
that is not a cause of a like nature within the meaning of the section. We 
are unable to agree with the decision in Deo Prosad Singh v. Pertab Kairee 
(I. L. R., 10 Cal., 86). The Courts of Allahabad and Bombay seem to take the 
same view as we do. 

The appeal is dismissed with costs. 

NOTES. 

[ STATUTORY CHANGE - 

See now the Limitation Act 1908 see. 14 Fxp. Ill whereof (which is new) declares 
that “ for the purposes of this section mis- joinder of parties or of causes of action shall be 
deemed to be a cause of a like nature with defect of jurisdiction.” 

See also (1895) 19 Mad., 90 : (1895) 5 58 ; (1900) 22 All., 248.] 

[ 17 Mad. 802 ] 

APPELLATE CIVIL -FULL BENCH. 


The 10th October , 1892 ‘23rd. November , 1 SO 3 and 0th February, l 894 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, 

Mr. Justice Muttusami Ayyar, and Mr. Justice Shephard. 

Palamalai Padayachi and another (Defendants 1 and 4) Appellants 

versus 

Shanmuga Ausari (Plaintiff) Respondents 

Hereditary office — (Madras) Regulation VI of 1831 , s. 3 — Jurisdiction of 

Revenue Courts. 

A suit for ‘maniam’ lands attached to the hereditary office of village carpenter is barred 
by the operation of section 3 of Regulation VI of 1831. 

APPEAL against the decree of R. S. Benson, District Judge of South Arcot, in 
Appeal Suit No. 254 of 1890, reyersing the decree [303] of P. Subramaniya 
Pillay, District Munsif of Vriddhachalam, in Original Suit No. 694 of 1889. 

The plaintiff brought a summary suit against the defendants in the Court 
of the Head Assistant Collector under Regulation V I of 1831 for the possession 

• Appeal against Order No. 94 of 1891. 


223 



I.L.R. If Had. 304 palamalai padayachi &c. v . sha^jiuga ausari fl894] 

of the plaint lands on ^fche ground that he was the carpenter of the village of 
Kandiyankuppam, and that the lands were ‘ maniam ’ lands attached to his office 
* as carpenter. The Head Assistant Collector found that the defendants' occu- 
pation was unlawful, and that the plaintiff, who was the village carpenter, 
was the proper person to be in possession of them, i.e., of the ‘maniam' lands. 

An appeal was made to the Collector, and he confirmed the Head 
Assistant Collector’s decree, but remarked that there was no means of 
carrying out a decree under Regulation VI of 1831. 

On the 23rd August 1889 the plaintiff applied to the Head Assistant 
Collector to he put in possession in accordance with the decree in the above 
suit, hut the Head Assistant Collector referred the plaintiff to the Civil Court. 

The plaintiff then brought his suit in the lower Court to recover posses- 
sion of the lands ^nd Rs. 30 as mesne profits, hut the District Munsif 
dismissed it on the ground that the land was unenfranchised service inam 
land and that, under Regulation VI of 1831, claims regarding such lands are 
not cognizable by Civil Courts. 

Plaintiff appealed on the ground that the Revenue authorities having 
decided the right in plaintiff's favour, the defendants were liable to be ejected, 
and that the suit, being virtually one to enforce the order of the Head 
Assistant Collector under the Regulation, was maintainable. 

The District Judge decreed in favour of the plaintiff, and the defendants 
preferred this appeal. 

R . Subramanya Ayyar for Appellants. 

Pattabhirama Ayyar for Respondent. 

This appeal came on for hearing before Mttttosami Ayyar, J., and 
Wilkinson, J., on the 10th October 1892, when the Court made the following 
order of reference to Full Bench : — 

We are unable to reconcile the decision in Ravutha Koundan v. Muttu 
Koundan (I. L. R., 13 Mad., 41) with the provisions of section 3 of [314] 
Regulation VI of 1831 and with the decision in the Collector of Kistna 
District v. Chinnamrazn (5 M. H. C. R., 360). The present suit is one for the 
possession of the emoluments of a certain hereditary office, and such a suit is 
apparently barred by the operation of section 3, Regulation VI of 1831. We 
therefore refer the question whether the suit is so barred to the Fvll Bench. 

This appeal having come on for hearing before the Full Bench on 23rd 
November 1893, the Court delivered the following 

Judgment : — This is clearly a suit within section 3 of the Regulation, 
and we must, therefore, answer the question in the affirmative. There is no 
necessary conflict between the two cases cited in the order of reference. 

This appeal coining on for hearing before a Division Bench consisting of 
Mcjttusami Ayyar and Best, JJ., the Court delivered the following 

Judgment: — In accordance with the opinion of the Full Bench we set 
aside the decree of the District Judge and restore that of the District Munsif. 

Respondent must pay appellants’ costs in this Court and also in the 
Lower Appellate Court, 


NOTES. . 

[ See now the Mad., Act III of 1895 : also (1900) 30 Mad., 320 where jurisdiction was 
exercised under this Act; (1897) 21 Mad., 134, In (1909) 5 I.C. 477 (Mad., it was held that 
the Civil Courts had jurisdiction in respect of the office of village carpenter in zemindari 
villages but not in proprietary villages.] 
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APPELLATE CIVIL. 

The 17th October, IH93. 

Present : 

Mr. Justice Mitttusamt Ayyar and Mr. Justice Best. 

Raman (Petitioner) Appellant 

versus 

Kunhayan and another (Counter-Petitioners) Respondents. ’ 

Execution — Fraud in conducting a sale in contravention of agreement between 
creditor and debtor -Estoppel of judgment-debtor by previous petition . 

Tim fact that a judgiimnt-dttbtor, who petitions to have the sale in execution of the 
decree against him set aside on the ground of fraud and irregularity, has, in a petition made 
previous to the sale asking for its adjournment, made no mention of the irregularities now 
relied on, does not create an estoppel. 

Thakoor Mahatab Deo v. 7 jeelanuiui Singh (1. L. R,, 7 Cal., Gltt) followed. 

[305] APPEAL against the order oi the Subordinate Judge of North Malabar 
passed on Civil Miscellaneous Petition No. 8 of 1892. 

The petitioner, a judgment-debtor, prayed that the sale in execution of 
the decree passed against him might be set aside on the ground that the 
decree- holder, having entered into an agreement with him arranging for a 
settlement of the debt in lieu of the sale of the property, had nevertheless caused 
the property to be sold, had purchased it at a low price and had generally acted 
fraudulently and in contravention of the agreement. It appeared that after 
the execution of the aforesaid agreement, the petitioner had filed a petition 
for the purpose of obtaining an adjournment of the sale with a view to making 
arrangements for carrying out his agreement. The Court, however, had refused 
the petition on the ground that the date of the sale was very near. 

The Subordinate Judge rejected the petition on the ground that the first 
petition (No. 545 of 1891) estopped the petitioner from alleging any irregularity 
in the sale, since no mention had been made in the said petition of the alleged 
arrangement between the creditor and judgment-debtor. 
liyru Nambiar for Appellant. 

Govinda Menon for Respondents. 

Judgment.— The Subordinate Judge is in error in thinking that the 
petitioner is estopped by his previous petition No. 545 of 1891. There was 
no occasion for mentioning in that petition the irregularities now relied on as 
vitiating the sale, as that petition was filed for the purpose of obtaining an 
adjournment with a view to raising the money by private arrangement. In a 
similar case the Calcutta High Court also hold that omissions in such a peti- 
tion did not create an estoppel (I. L. R., 7 Cal., 613). We set aside the order 
and direct the Subordinate Judge to allow the parties to adduce evidence with 
reference to the alleged irregularities and to dispose of the case in 
accordance with law. The costs of this appeal will abide and follow the result. 

MOTES. 

I See also (1905) g C. L. J., 584.] 


6 MAD. — 29 


Appeal against Order No. 78 oi 1893. 
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[306] APPELLATE CIVIL. 

The 16th January , 1 894. 

Present : 

Mr. Justice Muttitsami Ayyar and Mr. Justice Best. 

Sundararaja Ayyangar (Plaintiff) Appellant 

versus 

Pattanathusami Tevar and others (Defendents) 

Respondents." 

Legal Practitioners' Act — (Act XVIII of 1879), ss. 28, 29— Remuneration 
by promissory note for past professional services rendered under oral 
agreements — Guardian and ward*-- Services 
necessary or manifestly beneficial. 

A guardian executed a promissory note in favour of a vakil (the plaintiff) as remunera- 
tion for his past professional services rendered under oral agreements with him : 

Held , that a suit upon the note was barred by ss. 2ft and ‘29 of Act XVIII of lft79. and 
that, as there was no such necessity for the proceedings in question as to render the contract 
binding on the minors, no suit would lie against them. 

SECOND Appeal against the decree of J. W. F. Dumergue, Acting District Judge 
of Madura, in Appeal Suit No. 270 of 1892, reversing the decree of H. Krishna 
Row, District Munsif of Madura, in Original Suit No. 272 of 1891. 

This was a suit upon a promissory note executed by the fourth defendant 
as the guardian of his sister's sons, defendants 1 to 3, for Rs. 600 alleged to 
be due to the plaintiff as remuneration for past professional services rendered 
by the plaintiff as vakil under oral agreements with the fourth defendant in 
certain criminal cases and proceedings which arose as follows : 

The present zamindar of Sivagunga and the late zamindar granted the 
villages of Tiruvelloor, Vembatoor and Thavasagudy to the father of the first, 
second and third defendants on a perpetual cowle in August 1882. After the 
death of the said defendants’ father in September 1887, the present*zamindar 
granted a cowle of the village of Tiruvelloor to his own wife Disputes arose 
since then between zamindar’s wife backed by the zamindat and first, second 
and third defendants’ mother, who was supported by her brother, the fourth 
defendant. The zamindar’s wife [307] through her husband commenced to 
issue pattas to the tenants and collect melwaram, which the first, second and 
third defendants’ mother through her brother, the fourth defendant, resisted. 
The first, second and third defendants’ mother leased the village of Tiruvelloor 
to one Gopalsamy Naidu, who brought suit against zamindar’s wife for 
possession in Original Suit No. 7 of 1890 on the file of the East Subordinate 
Court and obtained decree. While matters were thus progressing, two criminal 
cases arose out of them. The zamindar’s wife’s agent charged the fourth 
defendant’s agents with carrying off the fruits of karuvela trees in Tiruvelloor 
village before the Sub- Magistrate of Sivagunga. The fourth defendant 
engaged the plaintiff’s service to defend the accused and the accused were 
acquitted. In the other case, while first, second and third defendants’ men 
were taking the melwaram of Vembatoor village to the said defendants’ house, 
th e zamin dar’s men waylaid them near Othapoovarasu and beating them, 

* Second Appeal No. 700 of 1B9S. 
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carried off the said melwaram produce. The fourth defendant charged the 
zamindar’s men with dacoity and the preliminary enquiry was conducted by the 
Head Assistant Magistrate, who committed the men to the Sessions Court where, 
however, they were acquitted. The plaintiff was engaged to prosecute the men 
before the Hea.d Assistant Magistrate during the preliminary enquiry. It was 
mainly in connection with the plaintiff’s services in these two criminal cases that 
fourth defendant executed the plaint promissory note. The promissory note 
further stated that plaintiff’s services were engaged in a breach of trust case 
and putta transfer case against the zamindar. 

The District Munsif passed a decree in favour of the plaintiff, which the 
District Judge reversed, on the grounds that the suit on the promissory note 
was barred by sections 28 and 29 of the Legal Practitioners’ Act, which require 
all agreements for remuneration between a pleader and his client to be in 
writing and filed in Court, and that there was no such necessity in the case as 
to render the agreement of tfye guardian binding on defendants 1 to 3. 

The plaintiff preferred this appeal. 

Bhaakyam Ay yaw, jar and Gopaisami Ay (jamjar toi appellant. 

Bandar a Ayyar for respondents. 

• Judgment. — This was a suit upon a promissory note executed by fourth 
defendant as the guardian of his sister’s sons, defendants [308] 1 to 3 for Rs. 600, 
alleged to be due to plaintiff as remuneration for professional services rendered by 
plaintiff as vakil in criminal cases and proceedings. We agree with the Judge 
that the claim cannot be supported on the special contract evidenced by the 
promissory note. Sections 28 and 29 of the Legal Practitioners’ Act require 
that such agreements should he in writing and tiled in Court. It appears 
from the promissory note that it was executed for past services rendered under 
oral agreements with the fourth defendant. 

[t has been held that this is no bar to a decree being passed for such 
reasonable remuneration as may be found due on the principle of quantum 
meruit. If, therefore, the fourth defendant should he held to have bad 
authority to bind the minor defendants 1, 2, 3 by this contract, we should have 
considered it necessary to call for a distinct finding as to the amount that 
plaintiff would be entitled to as reasonable compensation for services rendered. 
But no contract made by fourth defendant whether as guardian of the 
minors, or as their next friend can be held to he binding on them unless the 
services to be rendered were either necessary or manifestly beneficial to the 
minors The finding of the Judge is that there was no such necessity as to 
render the contract binding on the minors. Having regard to the objects for 
which the plaintiff was employed, we do not think they were necessary or 
manifestly beneficial to the minors. In this view of the case it is tot neces- 
sary for us to express an opinion as to the competency of the minors’ mother 
to appoint a guardian for her sons. We also observe that a decree has been 
passed against fourth defendant for the amount claimed by plaintiff and he has 
preferred no appeal. 

We dismiss the appeal with costs. 


NOTES. 

t See also (1907) 31 Mad., 47 : 17 M. L. J,, 553 ; (1907) 35 Cal., 3*20 . 12 0. W. N., 25U ; 
(1904) 7 O. C., 46 ; (1894) 21 Cal., 872; (1913) 18 I. C , 505 (Bur.); as regards liability tor 
necessaries ; and (1911) 13 I. C., 43 as regards agreements in contravention of sec. 27, Legal 
Practitioners Act.] 
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[809] APPELLATE CIVIL. 

The Mnd December 1893, and 95lh January 1894 
Present : 

Mr. Justice Muttusami Ayyau. 

Shanmuga Pillai (Defendant No. 1) Appellant 

versus 

Ramanathan Chetti (Pla.ntift No. 2) Respondent.’ 

Civil Procedure Code — Act XIV of ISi)2 t *s\s. 26, 22 H — Madras Civil Courts 
Act , s. 12 — Jurisdiction of Munsifs Court— Execution of 
decree of superior Court. 

As in suits so in execution proceedings the com pete oCforuvi is ordinarily that indicated 
by s. 12 of the Civil Courts Act, but m the five cases mentioned in s. 2211 of the Civil Proce- 
dure Code special realms exist for departing from that rule and creating a special or extraor- 
dinary jurisdiction, the object whereof is to secure to judgment-creditors in certain cases a 
special facility or convenience. The condition as to the jurisdiction of the Subordinate 
Court to which a suit can be transferred under *>. 25 of the Code of Civil Procedure is not 
laid down in s. 223 of the Code, which relates to transfers of applications for execution of 
decrees, and was omitted therefrom for the special reasons mentioned therein. Nnrasayya 
v. Venkatakrishnayya (1. L. R. 7 Mad., 397) followed. Gokul h'nsto Chinnier v. Aitlchil 
Chimler Chatter jee (1. L. R., 16 Cal., 157) and Uurqa Chant u Mojumdar v. V, mutant Gupta 
(I. L. R., 16 Cal., 465) dissented from. 

APPEAL against the order of W. F. Grahame, District -Judge of South ^rcot, 
dated 30th August 1891, passed on Civil Miscellaneous Appeal No. 20 of 1891, 
confirming the order of the District Munsif of Chidambaram passed on 
Execution Petition No. 354 of 1891 and Miscellaneous Petitions Nos. 503 and 
598 of 1891 (Original Suit No. 19 of 1888 on the file of the District Court of 
South A root). 

The facts of this case were as follows : - 

The defendant had mortgaged to the plaintiff certain property, only half 
of which belonged to him, the other half belonging to his brother, one Theagaraja 
Pillai, who instituted a suit for partition and had his share delivered to him. 
The plaintiff instituted a suit and attached and sold the defendant’s share of 
the property, the decree in the said suit having been, on the plaintiff’s petition, 
sent by the District Court to the District Munsifs Court for execution. When 
the plaintiff applied for attachment of the defendant’s other property, the 
defendant presented a petition demanding that the remainder of the property 
[M0] which he had mortgaged should be first sold before his other property 
was proceeded against. On both the lower Courts rejecting this petition, the 
defendant preferred this appeal alleging, inter aha , that the District Munfcif 
had no jurisdiction to execute the decree of the District Court for more than 
Rs. 2,500, the limit of his jurisdiction. 

Sundara Ayyar for Appellant. 

Rangaramanujachariar for Respondent. 

Judgment.— Two questions arise for determination in this appeal and the 
first is whether the District Munsif had jurisdiction to execute the decree in 
Original suit No, 19 of 1888. Though the objection was not taken in either of 
* Appeal against Appellate Order No. 70 of 1892. 
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the Courts below, it relates to the inherent jurisdiction of the District Mun- 
sif and is patent on the face of the proceedings, and J am of opinion that 
such objection may be taken at any stage of the case. The decree which is 
being executed by the District Munsif was passed upon a hypothecation bond 
for more than Rs. 5,000 which is considerably in excess of his pecuniary 
jurisdiction, and it is contended on appellant's behalf that the .Judge had 
no power to transfer such decree for execution to a District Munsiff. As to the 
question whether this contention ought to prevail, there is a conflict of opinion 
among the different High Courts. It was decided in the negative in Narasayya 
v. Venkataknshnayya (I.L.R., 7 Mad., 397), and in Civil Miscellaneous Appeal 
No. 4:7 of 1H88, but in the affirmative in Gokitl Knsto Oh under v. AukhiL 
Ch under Chatterjee (I.L.R., 16 Cal., 457), and Durqa Outran Mojmndar v. 
Umatara Gupta (I.L.R., 16 Cal., 465), and in Shn Sidheahirara Pandit v. 
Shn Harihar Pandit (I.L.R., 12 Bom., 155). The last case was decided in 
1887, the Madras case was decided in 1884 and the Calcutta case in 1889. The 
learned Judges at Calcutta" who decided Gokul Krista Chinnier v. Aukhil 
Chunder Chatterjee (I.L.R., 16 Cal., 457), considered the Madras case 
and expressed themselves as being unable to concur in the decision therein. 

That decision depends on the construction put on section 223 of the Code 
of Civil Procedure. Section 25 which relates to transfer of suits authorises 
the transfer to a Subordinate Court “ competent to try the same in respect of 
its nature and the amount or value of its subject-matter.” These words of limit- 
[3ll]ation are not found in section 223 which relates to transfer of applications 
for execution of decrees. That section not only omits the condition that, the 
Court to which it is sent for execution must he competent to determine the 
suit in which the decree was passed, but also substitutes for it five other 
conditions. The first condition clause (a) premises that the judgment-debtor 
resides or carries on business or works for gain within the local limits of 
the jurisdiction of the Court to which the decree is sent for execution. The 
second condition clause ih) presupposes that the judgment-debtor has not 
sufficient property within the jurisdiction of the Court which passed the 
decree, hut has property within the jurisdiction of the Court to which the 
decree is sent for execution. The third condition clause (c) premises a case 
in which immoveable property is ordered to be sold, and such property 
* is situated outside the jurisdiction of the Court which passed the decree. The 
fourth con3ition clause (d) postulates the existence of some special reason for 
the transfer which the Court that orders the transfer is required to state 
in writing. The fifth condition premises that the Court to which the decree 
is sent for execution is subordinate to the Court which passed the decree. 
Looking at the nature of the several conditions, they suggest the inference 
that the Legislature contemplated a special convenience, or a special facility or 
some special reason or a special relation as Subordinate and Appellate Courts, 
as grounds for the trausfer. There is thus reason to conclude that the condi- 
tion as to jurisdiction, inserted in section 25, was omitted from section 223 
for the special reasons mentioned therein. It follows that if the condition as 
to jurisdiction mentioned in section 25 and intentionally omitted from section 
223 were imported into it, the special facility or convenience which it was the 
intention of the Legislature to secure to judgment-creditors in certain eases 
might be taken away from them, and the object which the Legislature 
had in view, mighl^ be defeated. Suppose for instance the case of a decree 
passed by a District Court or Subordinate Court for Rs. 2,600 and of the 
judgment-debtor residing within the jurisdiction of a District Munsif or possess- 
ing property only within that jurisdiction ; why should the special con- 
venience or facility which might exist if the decree were executed by the 
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District Munsif be denied to the judgment-creditor ? Again, the specification 
of five special cases in section 223 implies that in I3f2j other cases the 
Court executing the decree must be competent to decide the suit in which the 
decree was passed. Hence it was inferred in Narasayya v. Venkatakrishnayya 
(I. L. R., 7 Mad., 397) that in framing the five conditions, the Legislature 
intended to denote the statutory exceptions founded on special considera- 
tions to the rule which regulates the ordinary jurisdiction Further, the 
penultimate clause of the section states expressly that when a decree trans- 
ferred for execution is that of a Provincial Court of Small Causes, the 
Presidency Small Cause Court to which it is transferred must also have 
jurisdiction over the suit in which the decree was passed as regards its subject- 
matter. The express mention of the ordinary rule in thi^ paragraph empha- 
sizes its omission in the five cases mentioned in the first paragraph of the sec- 
tion. There is also reason for holding that the Code of Civil Procedure con- 
templates certain exceptions to the ordinary rule, that a Court can only exer- 
cise jurisdiction over proceedings of civil nature when the subject-matter therein 
does not exceed in value the pecuniary limit of its jurisdiction as defined 
by section 12 of the Civil Courts Act. Take, for instance, a claim preforred in 
regard to a house of Rs. 3,000 value in the Court of a District Munsif during 
the execution of a money decree passed by him for Rs. 2,400. Which is the 
Court competent to investigate the claim ? Is it the District Munsif who 
passed the decree or the Subordinate or District Court, as the case may be, 
that has jurisdiction to try a suit relating to a house of Rs. 3,000 value. The 
language of section 278 shows that it is the District Munsif who was executing 
the decree that is authorized to investigate the claim. 

The reason mentioned for holding that no exceptions were intended to he 
created is that intricate questions of importance are likely to arise as often in 
execution of decrees as in the trial of suits ; but it must also be remembered 
that there are cases in which execution of decrees may be a simple matter 
giving rise to no questions of special difficulty. In order that the cases may- 
be differentiated, the Legislature has given a discretion to the District Court 
in whom the power of transfer is vested, and also enacted section 239 in 
addition to section 228. Furthermore, the special relation of the Court to 
which the decree is sent for execution, under paragraph 6 as a Subordinate 
Court will enable [313 j the District Court to call up the application for 
execution for disposal by itself when questions of exceptional difficulty arise 
therein for consideration. 

The grounds on which the decision in the Madras case rests may be thus 
formulated. As in suits so in execution proceedings, the competent forum is 
ordinarily that indicated by section 12 of the Civil Courts Act, but in the five 
cases mentioned in section 223 special reasons exist for departing from that 
rule and creating a special or extraordinary jurisdiction. In view to show 
that this view is not tenable, the High Court at Calcutta refers to sections 3 

4 [Sec. 289 : — The Court to which a decree has been sent for execution under this chapter 
shall, upon sufficient cause being shown, stay the execution of 
When Court may stay such decree for a reasonable time, to enable the judgment- 
execution. debtor to apply to the Court by which the decree was made, or 

to any court having appellate jurisdiction in respect of the decree 
or the execution thereof, for an order to stay the execution, or tor any other order relating to 
the decree or execution which might have been made by such Court of First Instance or 
Appellate Court if execution had been made thereto ; 

and in case the property or person of the judgment-debtor has been seized under an 
execution, the Court which issued the execution may order the restitution or discharge of such 
property or person pending the result of the application for such order.] 
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6, 9, 228 * and 649 in addition to section 25 of the Civil Procedure Code and 
section 12 of the Civil Courts Act. The learned Judges think that this Court 
overlooked the rule that the word ‘ suit * may include as well proceedings after 
decree as proceedings before decree. 

First as to section 12 of the Madras Civil Courts Act it is referred to in the 
Madras decision and its applicability to cases other than those specified 
in the second and third paragraphs of section 223 is recognised. But 
what is stated there is that an extraordinary or a special jurisdiction 
was conferred by the Code of Civil Procedure in cases to which paragraphs 2 
and 3 relate. The absence of this special jurisdiction would render ineffectual 
the considerations of special convenience and facility implied by the five condi- 
tions in section 223 bo which reference has already been made. As regards 
section 25, the word ‘suit * may no doubt include in its extensive sense proceed- 
ings after as well as before decree ; hut it may also possibly be used in its 
popular and restricted sense to connote proceedings before decree, as contra- 
distinguished from execution proceedings. The presence of additional words in 
section 12 of the Civil Courts Act and in section 3 of the Code of Civil 
Procedure lends weight to the view that in section 25 it was used by the 
Legislature in its restricted Rense. Even assuming that it includes execution 
proceedings, the limitation as to jurisdiction can only he imported into section 
223 so far as it is consistent with that section. To import it into that 
section so far as it relates to the special cases founded on special considerations 
would be incongruous and not only do violence to the plain grammatical 
interpretation, but also deny to judgment -creditors the special convenience 
and facilities contemplated in these cases. 

[314] As to section 3, it exempts pending proceedings from the operation 
of the Code, and refers in terms to proceedings prior to decree in any suit 
instituted or appeal presented before the 1st June 1882, or to proceedings 
after decree that may have been commenced and were still pending at that 
date. This section furnishes an argument in support of the view that when 
proceedings after decree are intended to be denoted, the Legislature said so 
expressly. As to sections 6 and 9 they are relied on as indicating that the 
term * suit ’ may he taken to include execution proceedings, but 1 have already 
stated that on that view the limitation as to jurisdiction in section 25 can 
only be imputed into section 223 so far as it can be done without incongruity. 

With reference to section 649, it recognises the principle which ordinarily 
regulates the jurisdiction in execution proceedings, but it does not negative an 
intention to create a special jurisdiction in the five cases specified in section 
223. After carefully considering the Bombay and Calcutta decisions, I do 
not see where the fallacy lies in the reasoning adopted in Narasayya v. 
Venkatakrishnayya (I. L. R., 7 Mad., 397), and I must, therefore, adhere to the 
principle of that decision therein until the Full Bench overrules it. 

The second question for decision is whether appellant’s omission to bring 
to sale Tiyagaraja Pillars share is a bar to the execution of his decree against 
other than mortgaged property until he cures the omission. In the present case 
there is no doubt a direction in the decree that respondent shall first execute the 

*( Sec. 228 The Court executing a decree sent to it under 
Powers of Court in exe- ^bis chapter shall have the same powers in executing such decree 
outing transmitted decree. as •£ bad been passed by itself. All persons disobeying or 
Appeal from orders m obstructing the execution of the decree shall be punishable by 
executing such decrees. such Court in the same manner as if it had passed the decree. 
And its orders in executing such decree shall be subject to the same rules in respect of appeal 
as if the decree had been passed by itself . 3 ' 
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decree against the mortgaged property, but the direction presupposes that the 
property belongs solely to appellant, or that the decree is binding on Tiyaga- 
raja Pillai. It must be observed here that Tiyagaraja Pillai was not a party 
to that decree, and that the partition suit brought by Tiyagaraja Pillai was 
pending at the date of decree under execution. It is not even alleged that 
in the decree since passed in the partition suit the mortgage-debt was either 
mentioned as a family debt or that Tiyagaraja Pillai had his share decreed to 
him, subject to payment of a moiety of that debt. The respondent was there- 
fore justified in not proceeding against Tiyagaraja Pillai’sjshare, lest by so doing 
he may run the risk of involving himself in litigation which may entail 
[318] on him expense. The direction is binding only so far as it does not compel 
him to invade the rights of third parties who were not parties to the decree. 
This view is in accordance with that taken by the High Court at Allahabad in 
Zalim Girv. Ram Gharan Singh (I. L. E., 10 All., 629). In that case a zamindar 
executed two mortgages of his zamindari property in favour of one Panna Lai — 
one on the 10th October 1871 and the other on the 10th October 1872. On the 
27th January 1874 lie mortgaged about 117 bighas out of his zamindari for 
Rs. 700 to tiie defendant in that case. On the 10th September 1877 he 
made a conditional sale of the zamindari property in favour of the plaintiff 
for Rs. 4,f500 to pay off the two charges created in favour of Panna Lai. On 
the 10th August 1878 the zamindar made another mortgage to the defendant 
for Rs. 300 of the same 117 bighas. On the 8th November 1881 the defendant 
obtained a decree on his two mortgages of the 27th January 1874 and of the 
10th August 1878, and on his application for execution of the decree, the mort- 
gaged property was advertised for sale on the 20th November 1883. Mean- 
while the plaintiff took the necessary proceedings to foreclose his conditional 
sale, and upon the 18th March 1883 the sale was foreclosed. On the 19th 
November 1883 the plaintiff brought a suit to have it declared that defendant 
was not entitled to bring the property to sale, and it was held that he was not 
entitled to do so before first recouping the plaintiff* the amount due on the 
prior encumbrances. It is therefore competent to respondent in the case 
before us to apply for execution against other than the mortgaged property if, 
he can show that the portion of the mortgaged property not brought to sale 
belongs to appellant's divided brother. It is urged on behalf of appellant that 
the decree under execution was passed against appellant as t^ie managing* 
njember of a joint Hindu family during the subsistence of coparcenary, for a 
debt contracted for purposes binding on all the coparceners ; but the decree is 
not produced before me ; nor am I referred to any document showing that the 
decree was passed against appellant as the representative of the joint family 
whilst the absence of all allusion to the debt and to Tiyagaraja Pillai's liability 
for his moiety thereof negatives the contention. 

The appeal fails, and I dismiss it with costs. 

N0TE8. 

£ There has been a difference of opinion as regirds the jurisdiction of the executing 
Court where the suit would have been outside its competence. The Bomoay and Calcutta 
High Courts insisted upon the executing Court also having jurisdiction, (1889) 16 Cal., 467 ; 
466; (1887) 1*2 Bom., 166; (1892) 16 Bom., 731 while the Madras Court held otherwise, 
7 Mad., 397 ; 17 Mad., 309 ; (1909) 5 1. C., 165 (Mad.) ; see also (1901) P. R„ 9.] 
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The 9th, 10th, 11th and 15th January and 13th February, 1894. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Subramanya Pandya Chokka Talavar (Plaintiff) Appellant 

versus 

Siva Subramanya Pillay and others (Defendants) Respondents.* 

Limitation — Suit to recover immoveable family property unlawfully alienated during plaintiff's 
minority— Limitation Act , s. 7, illustration (b), and scked. II, Arts. 12, 44, 45, 120 and 

144 * -Hindu Law — Succession : whether under the Mitakshara law, nearness of 
blood is a ground of preference as between brothers of the half and full blood 
respectively in case of disputed succession to impartible coparcenary 
property— Representation of minor heirs as defendants by including 
t a Collector as a defendant, as their guardian ad litem — Code of 
Civil Procedure — Act XIV of 1882, ss. 13, 244 and 
312 — Powers of a Hindu son to question the alie- 
nation of an impartible estate by his father. 

Where a suit is brought to set aside a sale of immoveable family property unlawfully 
alienated during the plaintiff’s minority, it must be instituted within one year of the pin iutiff’s 
attaining his majority, under schedule II, article 12 of the Limitation Act. Section 7 of 
that Act must be read together with each article in schedule II, and when the period pre- 
scribed by the latter extends to three years or more and expires within three years from the 
date of attainment of majority, the intention is that the late minor should have the full 
three years. But when the period of limitation proscribed is less than three years, as in 
article 12, and the minor has that poriod from the date of his majority, the proscribed 
period is not to be enlarged to three years. 

In determining the right of succession to an impartible estate, the class of kindred from 
whom a single heir is to be selected should be first ascertained. Next, it should be seen 
whether family custom or kulachar discloses a special rule of selection, and, in default of 
such custom, seniority of age constitutes a title by descent to the impartible estate, by 

* analogy to general Hindu law. 

Nearness of blood is no ground of preference under the Mitakshara law in case of 

• disputed succession to coparcenary property which is partible, and it is likewise no ground 
of preference evhen such property is impartible. Where, therefore, the family property 
belongs to a coparcenary family consisting of all the bcothors of the deceased propositus, 
whether of the whole or half-blood, in the absence of a specification to the contrary, the 
brother that is entitled to succeed to the property is the oldest in years. 

Representation by a Collector of all minor sons of a deceased Zamindar as their 
guardian ad litem , under the order of the Court, the Collector being added as a [317] 
defendant in the suit, is an adequate representation of all the sons, even if the Collector 
could only treat, under Regulation V of 1804, the particular minor on whose behalf the 
Court of Wards was then managing the zamindari as their proper ward. Consequently, a 
suit brought by one of such minors, on his attaining majority, to set aside the sale of a por- 
tion of the zamindari property attached in execution of the decree given in the former suit, 
is barred by Sections 136, 244 and 812 of the Code of Civil Procedure. 

APPEAL against the decree of Venkata Rangayyar, Subordinate Judge of 
Tinnevelly, in Original Suit No. 46 of 1885. The facts of this case appear 
sufficiently for the purpose of this report from the judgment of the High Court, 

The Subordinate Judge decreed in favour of the defendants. 

The plaintiff preferred this appeal. 

Rama Rau and Ramachandra Rau Saheb for Appellant. 

Bhashyam Ayyangar for Respondents Nos. 11 to 14 and 146. 

* Appeal No. 22 of 1891. 
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I Banga Ramanuja Chariar for Eespondent No. 1. 

Gopalasami Ayyangar for Respondents Nos. 137 and 152. 

Banga Rau for Respondent No. 7. 

Judgment. —This was a suit to recover the mittas*or estates called Peru- 
nani and Karaikuriohi and the pannai or home-farm lands therein, which had 
formed part of the zamindari of Maniaohi, situated in the district of Tinnevelly. 
The Subordinate Judge of Tinnevelly, who tried the suit, dismissed it with 
costs. Appellant (plaintiff,) is the present ^amindar of Maniachi, which is 
admittedly an impartible estate belong. to a joint Hindu family, but capable 
of being enjoyed by but one member of iho family at a time, and respondents 
are alienees who are in possession of tho properuy in dispute. 

The transactions which have given rise to this litigation are fully set 
forth by the Court of First Instance in paragraphs 25 to 57 of its judgment. 
The Subordinate Judge has also sufficiently .'bated the substance of the plead- 
ings, the contentions of the several iespc iderits, and the questions arising 
thereupon for determination, and we do not think it is necessary for us to re- 
capitulate in this judgment. 

Of the fourteen issues recorded for decision, the thirteenth and fourteenth 
relate merely to improvements and mesne profits. To the decision on the 
first three issues, no exception is taken at dbo hearing before us. The fourth, 
sixth and seventh issues relate to preliminary grounds of objection urged against 
the suit, whilst the other issues refer no the merits. 

[318] The first question for determination is that raised by the fourth 
issue, viz., whether the suit is barred by the Act of Limitations. The facts, 
from which it arises, are shortly these. At the commencement of the year 
1866, and for some years before it, one Bhuloka Pandya Chokka Talavar was 
the Zaraindar of Maniachi, and the properties now in dispute were then 
comprised in the zamindari. He died on the 14th January 1866, leaving him 
surviving seven widows and five minor sons as shown in the sub-joined pedigree : 

Bhuloka Pandya Chokka Talavar, 

Zamindar of Maniachi, who 
died in January, 1866. 

His Bovcn wives. 


No. 1 

f Lafctama 
alavachi 
(died 

childless). 






i 

1 


j 

No. 2. 

| 

No. 3 

| 

No. 4. 

No 6. 

No. 6. * 

No. 7. 

Kama 

Udayanna 

Rama 

Shanmukha 

Shanmukha 

(died 

Talavachi 

Talavachi 

Talavachi 

vadivu 

vadivu 

childless.) 

(died 

(died 

1 

Talavachi. 

Talavachi. 

childless). 

childless.) 

1 

son Chokka 

i 


i 

son Subra- 




Talavar, 

i 

mania Pandya 




No. 8. 


Chokka Talavar 







Plaintiff 

(Appellant) 


t 





No. 12. 





Three- sons. 




Subramanya Vellaya Sendura 

Pandya Chokka Pandyan, Pandyan, 

Talavar, ITo. 10 No. 11. 

No. 9. (died un- 

married). 

On the death of Bhuloka Pandya in 1866, the Government at first recog- 
nized ab his lawful successor, his son by the fourth wife, Chokka Talavar, 
No. 8 in the pedigree. He was, however, junior in years to the eldest son by 
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.the fifth wife, SubrAmanya Pandya Ohokka Talavar, No. 9 in the pedigree. 
But the Government considered that his mother’s prior marriage was a legiti- 
mate ground of preference. As he (No. 8) was a minor, the Court of Wards 
assumed management of the zamindari under Begulation V of 1804. The 
late zamindar’s fifth wife then instituted Original Suit No. 25 of 1866 on the 
file of the Civil Court of Tinnevolly, disputing the action of the Government 
and asserting her eldest son’s preferable claim by right of primogeniture. Jn 
May, 1868 the Civil Court.decreed in his favour. Meanwhile, the Government 
recalled their recognition of the junior son by the fourth wife and recognized 
in his stead the eldest son by the fifth wife, No. 9 in the pedigree, Subra- 
manya Pandya Chokka Talavar, and the Court of Wards since continued in 
management on his behalf. 

Of the three sons by the fifth wife, the second son, Vellaya Pandyan, died 
unmarried during his minority, and the eldest [319] Subramanya Pandya Chokka 
Talavar, the last recognized zamindar and lawful holder, died during his 
minority in 1873, leaving him surviving one uterine brother, named Sendura 
Pandyan, No. 11 in the pedigree, and two half-brothers, Chokka Talavar, No. 8, 
and the plaintiff (appellant) No. 12 in the pedigree. It is an undisputed 
fact that of the three surviving brothers, the plaintiff is the eldest. It is also 
admitted that the zamindari of Maniacni is an impartible estate belonging to 
a joint Hindu family constituted by its male coparceners, and that the last 
lawful zamindar was appellant’s and Chokka Talavar’s half-brother, and the 
uterine brother of Sendura Pandya, No. 11 in the pedigree. 

Appellant rests his title to the zamindari in this Court, as in the Court 
below, on his position as the eldest of the surviving brothers of the last 
zamindar, while the respondents’ case is that the uterine brother, Sendura 
Pandyan, excludes him from succession. With reference to this contention, 
it was alleged for the appellant that Sendura relinquished his interest in the 
zamindari, if any in favour of the appellant by document C, which bears 
date the 15th August 1885. The plaint, which is dated the 9th June 1885, 
prayed for a decree (l) establishing appellant’s right to the properties in dis- 
pute, cancelling the decree in Original Suit No. 14 of 1866 and the auction 
sale in its execution, and (2) awarding him possession of the properties men- 
tioned in the plaint. It stated that the decree and the execution sale were 
vitiated by fraud, and that the circumstances constituting fraud came to 
appellant’s knowledge only in March, 1885. The decree in Original Suit No. J.4 
of 1866 was passed on the 4th May 1867, and the sales in execution of it 
took place on the 11th and 13th August 1870, and were confirmed by the 
Civil Judge on the 14th September, 1870. The purchasers were placed in 
possession on 27th and 29th September 1870. 

These are the facts which have to be borne in mind whilst dealing with 
the question of limitation with reference to the arguments addressed to us at 
the hearing. Treating this suit as one brought to recover immoveable family 
property unlawfully alienated during appellant’s minority, the Subordinate 
Judge has found that it is barred by limitation. Ho rests his opinion on the 
ground that appellant was born on the 5th May 1861 and completed his twenty- 
first year on the 4th May 1882, and not as [320] alleged by him on llth June 
1882. It is urged on appellant’s behalf that this finding is contrary to the 
weight of evidence. 

The date of appellant’s birth formed the subject of the sixth issue,* and 
the evidence cited with reference to it is partly oral and partly documentary. 
It must be observed that in the case of the appellant, ho horoscope has been 
kept so as to throw light on the precise date of his birth. Both parties admit 
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that appellant was in existence from the 12th June 1861, the contest being as 
to whether he was born on that date, or, as found by the Subordinate Judge, 
on the 5th May 1861. 

A 

As regards the oral evidence, it is that of plaintiff’s witnesses Nos. 4 and 
25, and defendants’ witnesses Nos. 11 and 12. The two former state that 
plaintiff was born in the month of Yaiyasi, Andu 1036 corresponding to 
May — June 1861, and the two latter depose that the plaintiff’s birth-day star 
or lunar mansion was * Satayam ’ or the 24th lunar; day or star in the month 
of Chittirai. Both the witnesses for appellant are related to him, the fourth 
being a distant relative, and the twenty-fifth witness being his maternal 
uncle. The evidence of the maternal uncle is open to the observation that he 
is unable to remember the month and year in which his own eldest and other 
sons were born, though he professes to recollect the month and year in which 
appellant was born. The evidence of the fourth witness is also open to the 
remark that the date of the temple festival at Tiruchendftr in the district of 
Tinnevelly in the year 1861 with which he connects appellant’s birth shows 
(as explained by the Subordinate Judge) when it is computed from the calendar, 
that appellant was born on the 5th May and not on the 12th June. 

On the other hand, respondents’ twelfth witness does not name the month 
in which special worship or Archanai is performed in the Tiruchendur temple on 
appellant’s Janma Nakshatram day or the day of his birth fixed with reference 
to the lunar asterism or mansion. According to respondents’ eleventh witness 
it is clear that the appellant’s Janma Nakshatram or the star, under which he 
was born, was the ‘ Satayam ’ or the 24th lunar mansion day in the month of 
Chittirai which corresponds to the 5th May 1861 according to the calendar. 
Bespondents’ witnesses are not connected with them The Subordinate Judge 
describes the evidence at length in paragraph 21 of his judgment and comes to 
the conclusion that appellant was born on the 5th May 1861; and after 
[321] carefully considering it, we see no reason to disturb his finding. In 
the first place, respondents’ eleventh witness is a disinterested witness. The 
fact deposed to by him is in the nature of circumstantial evidence. It is a 
fact which he was in a position to remember from the Archanai or special 
service being performed every year on the same lunar day of the same solar 
month. It is corroborated by the date of the Tiruchendur festival in 
the year 1861 with which event the fourth witness connects* appellant’s 
birth. Bespondent’s twelfth witness corroborates the eleventh so far as the 
performance of a special service in the Tiruchendur temple on the zamindar’s 
birth-day and the name of his Janma Nakshatram or the star under which he 
was born are concerned. 

On the other hand, the onus of showing that the suit was brought in time 
is on the appellant. Both his witnesses are related to him, and their evidence 
is open to the observations mentioned above. The appellant's pleader suggests 
that his fourth witness may have made a mistake, but it is not likely. The 
allusion to the Tiruchendur festival as the event which enabled him to fix the 
month and star of appellant’s birth appears to be natural. 

The documentary evidence bearing on the sixth issue consists of two 
Exhibits H and XV. The former is a tabid sent on the 31st May 1882 by 
the Sub-Collector of Tinnevelly to the Tahsildar of Ottapidaram taluk. It 
states that the Maniacbi Zamindar attains his majority on the 12th June and 
directs the Tahsildar to close the accounts of the estate and be ready to deliver 
the zammdari on the 13th June. Exhibit XV is the letter written by the 
Sub-Collector to the Collector on the same date and is to the following effect : 

“ It appears the eldest minor of the Maniachi estate has no horoscope and the 
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. exact date of his birth is not known. The Tahsildar on examining the previous 
records and on due inquiry, approximately fixes the date on which the minor 
attains his age as the 12th June 1882. I propose to issue orders to the 
Tahsildar to make over the estate to the minor on the 13th proximo. M 
The report of the Tahsildar, to which reference is made in Exhibit XV, is not 
before us. We cannot say that the exhibits which name the 12th June 1882 
approximately as the date on which the appellant attained his majority are 
inconsistent with the finding that the actual date of birth was the 5th 
May 1861. It is then said that the zamindari was actually made over to the 
appellant on the 13th June 1882, but this fact does not carry the case [322] 
further. No correspondence is produced, from which we can infer that the 
real date of birth was ascertained by the Court of Wards, and it was enough 
for that Court that, on the 13th June 1882, when they transferred the estate, the 
appellant had ceased to be a minor. The Subordinate Judge appears to us 
to have come to a correct finding as to the date of appellant’s birth. 

With reference to the latter part of the sixth issue, it is argued by res- 
pondents’ pleader that under the Indian Majority Act IX of 1875, section 3, the 
appellant should be treated as having attained his majority on the completion 
of 21 years, only in case he had lawfully been under the jurisdiction of the 
Court of Wards, and that he must otherwise be treated as having attained 
his majority on the completion of 18 years. We shall presently consider the 
question whether Sendura Pandyan excludes the appellant from succession and 
whether an uterine brother succeeds to an impartible estate in preference to 
a half-brother, though the latter is senior in years to the former. Assuming, 
for the purpose of dealing with the question of limitation and for that purpose 
only, that the appellant was not only the de facto but also the de jure zamin- 
dar, we see no reason to doubt the correctness of the Subordinate Judge’s 
decision that appellant attained his majority on the completion of 21 years on 
the 4th May 1882. 

There are three more matters in connection with which the question of 
limitation has been considered by the Subordinate Judge. Adverting to the 
prayer in the plaint that the decree in Original Suit No. 14 of 1866 and the 
sales, in e^pcution of it, of the properties in dispute be cancelled, the Sub- 
ordinate Judge observes that there is no doubt that as a suit to set aside Court 
sales in execution of a decree to which appellant was a party, it must be 
governed by the one-year’s limitation prescribed by article 12, schedule II of 
the Act of Limitations. He adds, however, that, as the plaintiff was a minor, 
a period of two years must, under illustration (5), attached to section 7 of the 
Act, be added to the one year. It is argued on appellant’s behalf that this is a 
misapprehension of the scope of the illustration, and that the period of limita- 
tion prescribed by article 1 2 is applicable to minors as well as to adults. 

That article premises a suit to set aside a sale in execution of 
a decree and prescribes as the period of limitation one year from the 
date on which the sale is confirmed. The case premised by [323] illus- 
tration (h) of section 7 is one in which the right to sue for a legacy accrues 
to A during his minority, and A attains his majority eleven years 
after such accrual ; he would have under the ordinary law one year remain- 
ing within which to sue, but under this section an extension of two years will 
be allowed him, making in all a period of three years from the date of his 
attaining majority within which he may bring his suit. The Subordinate 
Judge considers that by reason of the illustration (5) a minor, who is a party 
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to a suit, has three years to set aside a sale therein from the date on which he 
attains his majority. He relies in support of his opinion on Mahommed Hossein 
v. Purundur Mahto (I. L. R., 11 Cal M 287), and on Stvryanna v. Durgi ( I. L. 
B., 7 Mad., 258), but neither of them is in point. The question whether 
illustration (6) of section 7 is an authority for giving a minor the right to sue 
to set aside a sale falling under article 12 within three years from the date 
on which he attains his majority, though article 12 prescribes only one year 
in the case of adults, was not raised or considered in those cases. 

The illustration, no doubt, recognises the principle that when the period of 
limitation prescribed by the ordinary law exceeds three years but expires with- 
in three years from the date on which ho attains his majority, the minor will 
have the whole period of three years from the date of his majority. But it 
does not warrant the inference that it gives three years in cases which are 
governed by article 12. If the minor were an adult at the date of the sale 
which he seeks to set aside, he would have to sue within one year from the 
date of the confirmation of the sale ; and on attaining his majority, he stands 
in the position of an adult, and there is no reason why he should have three 
years instead of one year from the date of majority. Section 7 ought to be 
read together with each article in the second schedule, and when the period 
prescribed by the latter extends to three years or more and expires within 
three years from the date of attainment of majority, the intention is that the 
late minor should have the full three years. But when the period of limitation 
prescribed by the schedule, as for instance by article 12, is less than three 
years, and the minor has that period from the date of his majority, we see no 
warrant for holding that the intention was to enlarge the period of limitation 
prescribed by the schedule to three years. [ 324 ] We are unable to adopt the 
view of the Subordinate Judge that the appellant had more than one year to 
set aside the Court-sales if he were a party to Original Suit No. 14 of 1866. 

In paragraph 147 of his judgment, the Subordinate Judge observes 
that as a suit to set aside the decree in Suit No. 14 of 1886 for fraud, the 
suit is governed by article 95 which allows the appellant a period of three years 
from the date on which the fraud came to his knowledge. As he finds 
however, that no fraud has been proved, the question does not arise in this 
case, and we shall consider in connection with the merits whether ^this finding 
is correct. 

The Subordinate Judge also refers to article 44*, though he considers it to 
apply only to voluntary sales ; but, for the appellant, it is contended that, by 
analogy to that article, he is entitled to sue to set aside, within three years 
from date of his majority, an improper Court-sale which took place during 
his minority with the privity of his guardian. We cannot accede to this conten- 
tion, as article 12 must be read together with article 44, and there can be no true 
analogy when there is an express provision to the contrary. With articles 12 
and 144 before us, we do not think that article 120, which presupposes the 

* [Art. U 


Description of suit. 

Period of 
limitation. 

Time from which period begins 
to run. 

By a wa^d who has attained 
majority, to set aside a sale by his 
guardian. 

Three years ... 

When the ward attains majority.] 

- 
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absence of a special provision applicable to the case under consideration can 
apply. The conclusion we come to on the fourth isstoe is that the present suit 
is time-barred as a suit falling under article 144 or article 12 and that neither 
article 120 nor 44 nor 45 has any application. 

In dealing with the question of limitation it was assumed that appellant 
was a party to Original Suit No. 14 of 1866 by his guardian, and that as the 
eldest surviving brother, though of the half-blood, he is lawfully entitled to the 
zamindari. We now proceed to consider these questions. 

The question raised by the fifth issue is whether appellant is entitled to 
the zamindari of Maniachi in preference to Sendura Pandya Talavar who is 
still alive. The facts upon which it arises for determination are (1) that the 
zamindari is an impartible estate ; (2) that it belongs to the coparcenary 
family consisting of the appellant and his brothers ; (3) that the propositus was 
Subramanya Chokka Talavar, No. 9 in the pedigree, who died without male 
issue ; (4) that Sendura Pandyan is his uterine brother, whereas appellant is 
only his half-brother, and (5) that the latter is older than the former and 
is the eldest of the surviving sons of [323] Bhuloka Pandya Chokka Talavar. 
It is admitted that Subramanya Chokka Talavar was the eldest son of the 
previous Zamindar, and that he succeeded his father by right of primogeniture, 
no special custom being alleged by either party as controlling the rj,ght of 
primogeniture in case of disputed succession to the zamindari. The point for 
consideration is whether, under the Mitakshara law nearness of blood is a ground 
of preference as between brothers of the half and full blood in case of disputed 
succession to impartible coparcenary property. 

The Subordinate Judge decides it in the affirmative, but in that opinion 
we are unable to concur. Apart from authority, we are of opinion that on 
general principles the question should be answered in the negative. The first 
of them is that a rule of decisfon in regard to succession to impartible property 
is to be found in the Mitakshara law applicable to partible property, subject 
to such modifications as naturally flow from the character of the property as 
an impartible estate. The second principle is that the only modification 
which impartibility suggests in regard to the right of succession is the exist- 
ence of a special rule for the selection of a single heir when there are several 
heirs of thefsame class who would be entitled to succeed to the property if it 
were partible under the general Hindu Law. The third principle is that, in 
the absence of a special custom, the rule of primogeniture furnishes a ground 
of preference. In determining who the single heir is according to these 
principles, we have first to ascertain the class of heirs who would be entitled 
to succeed to the property if it were partible, regard being had to its nature as 
coparcenary or separate property, and we have next to select the single heir 
by applying the special rule indicated above. 

Applying the principles mentioned above to the case before us, there can 
be no doubt that if the property in dispute had been the separate property of 
the last lawful zamindar, from whom succession has to be traced, the uterine 
brother would be preferred to the half-brother. In enumerating the classes of 
heirs to separate property with reference to the Smriti of Yagnavalkya cited 
in Mitakshara, Chapter II, Section I, ^Sloka 2, the commentator observes in 
Chapter II, Section IV, Sloka 5, that “ ‘ among brothers, such as are of the 
whole blood take the inheritance in the first instance’, under the text already 
cited, 1 to the nearest sapinda the inheritance next belongs,’ since those of the 
[828] half-blood are remote through the difference of the mothers.’ ” Vignanes- 
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vara Yogi proceeds then to state in Section 6 that “ if there be no uterine 
brothers, those by different mothers inherit the estate," and adds in Section 8 
that 41 in case of competition between brothers and nephews, nephews of the 
whole blood have no title to the succession in preference to brothers of the 
half-blood," for their right of inheritance is declared to be on failure of 
brothers. If the zamindari of Maniachi, from whioh the property now in 
litigation was severed by Court-sales, had been the separate or self-acquirel 
property of Subramania Talavar, Sendura Pandya, his uterine brother, would 
certainly have succeeded to it in preference to the appellant who is his brother 
by a different mother. The principle which determines the class of kindred 
entitled to succeed is that, in case of disputed succession to such property, 
remoteness of blood furnishes a rule of exclusion. This being so, the further 
question arises whether the same principle applies when the property is the 
coparcenary property, though impartible, belonging to a joint Hindu family 
consisting of the deceased zamindar and his brothers. Looking again to 
the Mitakshara law of succession as applied to partible coparcenary property, 
the right of survivorship is mentioned as a dominant right which controls the 
rule of succession applicable to separate property. In Chapter II, Section I, 
Sloka 20, of the Mitakshara, the commentator premises a case of competition 
between the coparceners and widows of a deceased person, and refers to the 
text of Narada ‘ let them allow a maintenance to his women for life/ and con- 
cludes* that the widows are entitled only to maintenance, the coparceners 
being entitled to the property. It follows that in case of coparcenary pro- 
perty, the doctrine of survivorship furnishes an additional rule whereby the 
class of heirs has to be found. It is also a controlling or dominant right for 
the reason that, according to Hindu theory, coparcenary property belongs 
to the coparcenary family, that though coparceners are tenants in common, 
they have no specific property but only an interest which may ripen into 
specific property on partition, and that, if the existing coparceners die without 
male issue, they are to be treated as if they had never been born, and, 
as if the partible property actually belonged to the body of coparceners 
who are alive at the time of partition. When, therefore, partible property 
belongs to a coparcenary family, and when a coparcener dies without male 
£827] issue, leaving one uterine brother and one half-brother surviving him, 
the half-brother is entitled to share the property equally with the uterine 
brother at the time of partition, the deceased brother being considered as if he 
never had been born, and the property being treated as always vested in the 
family as a unit, and as never absolutely vested for purposes of inheritance in 
any one coparcener in preference to another, bow much soever the family may 
change as to the number of coparceners from time to time during copar- 
cenary. To say, therefore, that nearness of blood is a ground of preference in 
such cases would be tantamount to ignoring the pre-existing coparcenary 
interest of half-brothers. Nearness of blood being thus no ground of prefer- 
ence under the Mitakshara law in case of disputed succession to coparcenary 
property when it is partible, it is likewise no ground of preference when such 
property is impartible. It is conceded that the zamindari belongs to the co- 
parcenary family consisting of all the brothers of the propositus , and the nearest 
class of kindred in which the single heir ought to be found is that of brothers, 
whether of the whole or half-blood ; and applying the rule of primogeniture as 
a subsidiary rule of selection, since there is no specific custom, the brother, 
that is entitled to the zamindari, is the eldest in years, viz., the plaintiff or 
appellant. 

This view is in accordance with the courseiof decisions to which our atten 
tion has been called at the hearing. 
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The first is the case of Katama Natchiar v. The Rajah of Shivaganga 
(9 M. I. A., 539). The point decided in that case was that the zamindari of 
Sivaganga was the self-acquired property of Gouri Vallabha Tevar, the prior 
lawful zamindar, that the competition being between his daughter and 
brother's son, there was no right of survivorship as in the case of coparcenary 
property, and that, according to the ordinary rule of succession, the class of 
kindred among whom the single heir was to be found was represented by the 
daughter and not by coparceners. The question now in dispute did not arise 
in that case, but there are observations made by the Privy Council which 
indicate th© principles that should guide our decision in this case. Their 
Lordships say there are two principles on which the rule of succession, accord- 
ing to the Hindu [ 328 ] law, appears to depend. The first is that which 
determines the right to offer the funeral oblation and the degree in which the 
persons making the offering are supposed to minister to tho spiritual benefit of 
the deceased ; the second is the right of survivorship. It is generally intelligi- 
ble that upon the principle of survivorship the right of the coparceners in an 
undivided estate should prevail. Their Lordships say further that in 
coparcenary property according to the principles of Hindu law, there is copar- 
cenership between the different members of a united family and survivorship 
following upon it; for there is community of interest and unity of possession 
between all the members of the family, and upon the death of any one of them, 
the others may well take by survivorship that in which they had durifig the 
deceased’s lifetime a common interest arid a common possession. But the 
law of partition shows that as to the separately-acquired property of one mem- 
ber, the other members of that family have neither unity of interest nor unity 
of possession, and the foundation, therefore, of a right to take such property by 
survivorship fails. It is said that these observations are in the nature of 
obiter dicta, but if so, they are the dicta of the highest judicial tribunal for 
India, followed ir. several later cases. Moreover, the two main principles of 
succession mentioned above are those embodied in the text of Manu, ‘ that 
the inheritance helongs to the nearest sapinda’, and in the text of Narada, to 
the effect that in an undivided family the brother takes the coparcenav pro- 
perty in preference to the widow. 

The second case is Neelkisto Deb Burmono v. Beerchunder Thakoor 
(12 M. I. A., 523 That was a suit in the nature of ejectment brought by a bro- 
ther of the "half-blood against the uterine brother on the ground that, as he was 
the eldest of the class of heirs from whom a jobraj should be selected according 
to family custom, the appointment by the deceased zamindarof his younger 
brother, the then defendant, as jobraj, was invalid. The Privy Council held that 
the appointment was valid by family custom or kulachar which imposed no res- 
triction on the power of the reigning raja to appoint a jobraj from among his 
kindred. On this point, the Lords of the Judicial Committee remarked that 
“ where there is evidence of a power of selection, the actual observance of 
seniority [32fl] even in a considerable series of successions cannot of itself defeat 
a custom which establishes a right of free choice ; and had the instances been 
uniform and without exception, that alone would have been sufficient to 
support the appellant’s case. Such uniformity of practice was, however, not 
proved, for, several instances appear of infants appointed to the office of jobraj, 
whilst relatives within the custom and older in years were living.” It is this 
finding of fact that was the ratio decidendi , but the decision is an authority for 
the proposition that in determining the right of succession to an impartible 
estate, we should first ascertain the class of kindred from whom a single heir 
is to be selected, next see whether family custom or kulachar discloses a special 
rule of selection, and that in default of such custom, seniority of age constitutes 


6 mad.— 31 


241 



l.L,R, 17 Had. 330 subramanya pardya chokka talavar v. 

a title by descent to the impartible estate, by analogy to general Hindu law. 
The Judicial Committee say further that by general Hindu law, the uterine 
brother would be the heir in preference to the half-brother, were it a disputed 
succession to divided property. 

This limitation is also in accordance with the text of the Mitakshara in 
chapter IJ, section IV, slokas 5 and 6, and is an authority for the proposition 
that in case ot disputed succession to impartible property, which was acquired 
by, or belonged exclusively to, the deceased zamindar, nearness of blood is a 
factor to be considered in determining the class of kindred from whom the 
single heir has to be selected. Respondents’ pleader lays considerable stress 
on the passage in the judgment of the Privy Council which deals with the 
contention on behalf of the appellant in the Tipperah case, to the effect that 
the preference of the whole to the half-blood does not extend to a raj, and 
that, when the estate is ancestral and undivided, brothers of the whole and 
half-blood are on the same footing. Their Lordships observe as follows : 
“ When a raj is enjoyed and inherited by one sole member of a family, it would 
be to introduce into the law, by judicial construction, a fiction, involving also a 
contradiction to call this separate ownership, though coming by inheritance, 
at once sole and joint ownership, and so to constitute a joint ownership 
without the common incidents of coparcenership. The truth is, the title 
to the throne and to the royal lands is, in this case, one and the same 
title. Survivorship cannot obtain in such a possession from its very nature, 
and there can be no community [330] of interest ; for, claims to an estate 
in lands and to rights in others over it, such as to maintenance, are distinct 
and inconsistent claims. As there can be no survivorship, title by survivor- 
ship, where it varies from the ordinary title by heirship, cannot, in the 
absence of custom, furnish the rule to ascertain the heir to a property 
which is solely owned and enjoyed and which passes by inheritance to a sole 
heir.’ , It, is further argued on behalf of the respondents that the doctrine of 
survivorship, as a dominant right, has no operation as well in the case of im- 
partible coparcenary as in the case of impartible separate property, and that 
we are not at liberty to introduce a distinction so as to vary the ordinary' rule 
of succession which, it is contended, applies alike to both. We are unable to 
accede to this suggestion for several reasons. In the first place, later decisions 
of the Privy Council recognized survivorship as a material factor when the 
impartible estate is coparcenary property. In the next place, tHb Tipperah 
estate is situated in a part of India governed by the Dayabhaga School of 
Hindu law, which explains away the Smriti of Narada as inapplicable to married 
women and denies a place to the doctrine of survivorship in its scheme of 
succession. It may be, as suggested by Mr. Bhashyam Ayyangar on respondents’ 
behalf, that when the Tipperah case was decided by the Privy Council, there 
was an impression at Calcutta that, even under the Dayabhaga law, there was 
survivorship as an exception to the general scheme of inheritance in the case 
contemplated by Jimutavahana in verse 34, section »5, chapter XI of the 
Dayabhaga. But such a notion was held to be erroneous by the Full Bench 
of the High Court at Calcutta in Bajkishore Lahoory v. Gohind Ghunder Lahoory 
(I. L. R., 1 Cal., 27) and see Shea Soondary v. Pirthee Singh (L. B., 4 I. A., 147) 
wherein it was decided that by the Hindu law current in Bengal, a brother of 
the whole blood succeeds in the case of an undivided immoveable estate, in pre- 
ference to a brother of the half-blood. The ratio decidendi is that the doctrine 
of survivorship has no operation under the Dayabhaga law either as part of 
the general scheme of inheritance or as an exception to it. 

Again, the recognized foundation of the right of survivorship is the 
Smriti of Narada cited in Mitakshara, chapter II, section 1, verse 7; 
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but Jimutavahana notices this Smriti in chapter XI, sec-[33l]tion 1, 
verse 48, of the Dayabhaga, and concludes after a consideration of the 
other Smritis, especially the Smriti of Vrihaspati, that Narada contem- 
plated the case of wives of an inferior rank, who do not possess the status of a 
Patni or the lawful wife of approved rank. On the construction suggested by 
him in verse 54, there is no foundation in the Smriti law, on which the doc- 
trine of survivorship can rest. As the Mitakshara, however, differs from the 
Dayabhaga, the decision in the Tipperah case, although it is in perfect accord- 
ance with the Dayabhaga law, has no application in the Mitakshara country. 

It is further urged by the learned pleader for respondents that assuming 
that the Tipperah hills and estate are governed by the Dayabhaga law, the 
reason assigned by the Privy Council for their decision suggests that the 
character of impartible property as one capable of sole enjoyment by the in- 
cumbent for the time being is so much in the nature of separate property that 
it is inconsistent with the theory of coparcenary of which unity of ownership 
and unity of possession quoad the property in litigation are essential incidents. 

This contention is sound only in the Dayabhaga country, for, as explained 
by this Court in Naraganti Ackamma Gam v. Venkatachalapati Nayanivaru 
(l. L. R, 4 Mad., 250, 266), the modifications of coparcenary which flow from 
impart.ibility consist in this: “ wherefrom the nature of the property, posses- 
sion is left with one coparcener, the others are not divested of co-ownership. 
Their necessary exclusion from possession imposes on the co-owner in possession 
two obligations to his coparceners, in virtue of their co-ownership — the* obliga- 
tion to provide them with maintenance and the obligation to preserve the corpus 
of the estate. The rights of possession and maintenance are to this extent distinct 
and inconsistent — that they cannot coexist and be enjoyed by the same 
persons, that the one is a right to the immediate perception of the fruits of the 
property, the other a right to an indirect benefit, but both rights have a common 
origin, unity of ownership. . . Separate possession but not separate 

ownership is the characteristic of property, which, although impartible, is ex 
hypothcsi joint. Co-ownership, which is the cause of survivorship, was held 
not to exist in the case of the Tipperah raj. Wo should have hesitated [332j 
to express an opinion at variance with that ruling if we could find no support 
for our views in a ruling which is equally imperative upon us, and from which, 
in the Tipperah case, their Lordships expressed no intention to dissent. In 
Katama Natchiar v. The Rajah of IS wag a ng a (9 M. I. A., 593), their Lordships 
declared that, in the absence of proof of a special custom of descent, the suc- 
cession to a zamindari imjjarlible and capable of enjoyment by one member only 
of the family at a time, is governed by the general Hindu law prevalent in 
that part of India with such qualifications only as flow from the impartible 
character of the subject. The impartiality of the subject does not necessitate 
the denial of the right of survivorship, and there are not wanting in the 
admitted rules which govern the enjoyment of such propertyand the succession 
to it indict a of co-ownership and consequent survivorship. ” This case is an 
authority in the Presidency for the proposition that the very custom by which 
coparcenary property is rendered impartible suggests survivorship as a neces- 
sary incident of impartibility, and that it is not correct to say that there is no 
coparcenership in regard to such property, the difference being only in the form 
in which coparcenary exists in respect of partible and impartible property. 

In this connection our attention is drawn to the decision of the Privy 
Council in Rani Sartaj Kuari Rani v. Deoraj Kuari (L. R., 15 I. A., 51). 
This case modifies the opinion expressed in the last preceding case to this 
extent and no further, “ when the estate is governed by the Mitakshara law, 
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and it is impartible by the usage and custom of family and descends according 
to the law of primogeniture on the male heirs of the original grantee, the estate 
is not inalienable except on proof of special custom.” The case is, therefore, 
an authority for the proposition that inalienability is not one of the modifica- 
tions which flow necessarily from the impartiality of the subject. As regards 
survivorship as a cause of succession, their Lordships expressly save it and 
say, “ by the custom or usage, the eldest son succeeds to the whole estate 
on the death of the father as he would if the estate were held in severalty. 
It is difficult to reconcile this mode of succession with the rights of a joint family 
and to hold that there is joint ownership which is a restraint on alienation. 
It is not so difficult where the holder of [333] the estate has no son, and it is 
necessary to decide who is to succeed.” Referring to the Sivaganga case, their 
Lordships add “ the saying in the Sivaganga case that the zamindari, though 
impartible, was part of the family property, must be understood with reference 
to the question which was then before their Lordships.” That question was 
one of succession and not of alienation, inlet vivos. 

Another case referred to is what is called the TAtapalli case, Strec Jtiajah 
Yanimmla V enkayamah v. Stree Hajah Yanumula Boochia Vankonciora (13 
M. I. A., 333). In that case an impartible estate belonging to a joint Hindu 
family was usurped by one of the members of the family. The zamindar, by 
the aid of another member of the family, ousted him and afterwards entered 
into an agreement with him to pay the revenue. There was no division in 
the family. It was argued in that case by appellant’s counsel that the estate 
being impartible must, from its very nature, be taken to be separate estate, 
and consequently that, according to the decision in the Sivaganga case, the 
succession was determinable by the law which regulates the succession to a 
separate estate, whether the family be divided or undivided. With reference 
to the first contention, their Lordships’ answer was : “ It is clear that the 

mere impartiality of the estate is not sufficient to make the succession follow 
the course of succession to separate estate. Their Lordships apprehend that 
if they were to hold that it did so, they would affect the titles to many estates 
hold and enjoyed as impartible in different parts of India. Has it then been 
shown that, though the family was undivided, the estate was in fact the 
separate property of the appellant’s husband?” After answering the above 
question in the negative their Lordships auswered the second f^uestiou in 
these terms : “In the Sivaganga case, the zamindari had escheated to 
Government, which was free to deal with it as it chose. By a new sannad 
Ghe Government granted it to Gouri Vallabha, conferring a legal title which 
none could dispute. But what was done in this case ?” After referring to 
the facts of that case their Lordships state : “ This account shows no legal 
forfeiture, no fresh grant by any person competent to grant a legal title. It 
only shows that on a dispute between Maliappa Dhora and his superior, 
another member of the family came in, and, with the [334 } strong hand and 
in concert with the superior, succeeded in ousting Maliappa Dhora and in 
assuming the position and right of the zamindar.” This case is an authority 
for the position that forcible dispossession produces no change in the nature 
and tenure of the impartible property. 

Another case is that of Maharani Hvranaih Kocr v. Baboo Bam Narayan 
Bing (9 B. L. R., 274, 324), in which the Tipperah case was dissented from. 

Two other cases were also referred to at the hearing — Ba nganayaka nma 
v. Bamaya (Mayne, § 499), and the Padamathur case (1. L. R., 1 Mad., 312). 
They follow the Sivaganga case. 
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The latest case is that of Baja Jogendra Bhnpati Hurri Chundun 
Mahaspatra v. hityanund Mansingh (L. R.. 17 I. A., 128). In that case the 
contest was as to the right of succession to an impartible raj and a zamindari, 
the rival claimants being the last male holder Nandikishore's three widows 
and daughter on the one side, and his illegitimate brother on the other. The 
joint family belonged to the Sudra caste. Their Lordships of the Privy 
Council held that the illegitimate brother was entitled under the Mifcakshara 
law to succeed by survivorship and observed as follows : “ according to the 
decision in the Sivaganga case which, as their Lordships understand is not 
now disputed, the fact of the raj being impartible does not affect the rule of 
succession. In considering who is to succeed on the death of the raja, the 
rules which govern the succession to a partible estate are to be looked at, and, 
therefore, the question in this case is what would be the right of succession, 
supposing instead of being an impartible estate, it were a partible one.'’ 
After discussing the point and concluding that the tight of survivorship existed 
as between the deceased zarnindar and his illegitimate brother, their Lordships 
held that the latter was entioled to succeed to the raj by virtue of survivor- 
ship. This case is the* latest authority for the position that when the 
impartible estate belongs to a coparcenary family, the right of survivorship 
determines the heir entitled to succeed. 


The next question is whether the suit is barred by sections 13, 244 and 
212 : of the Code of Civil Procedure. It is conceded that if the eighth issue is 
determined against the appellant, this question must likewise be decided 
against him. 

[333] The eighth issue is whether the plaintiff' and his predecessor in 
title were properly represented in Original Suit No. 14 of 1866. The Subordi- 
nate Judge states the facts of the case so far as they bear on this question in 
paragraphs 36 to 57 of his judgment, and comes to the conclusion that the 
appellant and the zarnindar whom he succeeded were represented for the 
reasons mentioned in paragraphs 58 to 103. To this finding several objections 
are taken on behalf of the appellant. 

The first objection is that though the appellant and his predecessor in 
title were made defendants in Original Suit No. 14 of 1866, yet they were then 
minors, and they were not described either as defendants by their mothers and 
guardians, nor were their mothers, who were also defendants, described as the 
guardians of their minor sons. It appears from the decree in that suit that 
the first eleven defendants consisted of six widows and the five minor sons of 
the former zarnindar, Buloka Pandya, including the plaintiff and his predeces- 
sor in title, the mother’s name being entered first as that of a defendant and 
the minor’s name being entered next as that of her minor son. It is not stat- 
ed in terms that the mother of each minor was appointed or made a party as 
his guardian, ad litem ; but it is clear that, in each case, the mother was her 
minor son’s natural guardian and^hat the object in including both as defend- 
ants was presumably to make both parties to the suit, the mother as Buloka 
Pandya’s widow and the minor son by his mother and natural guardian. It 
was Act VIII of 1859. that was in force when the suit was brought, and it con- 
tained no provisions as to appointment by the Court of guardians, ad litem , 


[ Sec. 212 : — When the suit is for the recovery of possession of immoveable property and 
,, , . for mesne profits which have accrued on th9 property during a 

Court may determine p^^ p r i or to the institution of the suit , and the amount of 
such profits is disputed, the Court may either determine the 
amount of the decree itself, or may pass a decree for the property 
and direct an inquiry into the amount of mesne profits, and 


amount of mesue profits 
prior to suit, or may reserve 
inquiry. 


dispose of the same on further orders.] 
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for minor defendants. According to the then practice of the Court, it was 
sufficient if the mother was made a party as guardian and permitted to act as 
such on his behalf. It is also in evidence that the mother of Subramania 
Pandya Chokka Talavar, plaintiff’s predecessor in title, applied for a postpone- 
ment of the sale and preferred an appeal to the High Court from the order of 
the Civil Judge refusing her application. The conclusion we come to is that 
in the suit of 1866, as originally framed, appellant and his predecessors’ 
mothers were included to act as their guardians ; that the Court allowed them 
to act as such ; that one of them endeavoured in execution proceedings to 
obtain a postponement of the sale, and that, though the description is [336 j 
defective, the defect is merely one of form and the minors were in no way 
prejudiced thereby. 

Even assuming that the description is insufficient, we must still hold that 
minors were adequately represented and their interests carefully protected by 
the Collector of the District, as the Agent of the Court of Wards, and as their 
guardian ad litem . Original Suit No. 14 of 1866 was instituted subsequent to 
the death of Buloka Pandya Chokka Talavar, but prior to the recognition of his 
son, Chokka Talavar, by the Government as his successor, and to the assump- 
tion of management of the zamindari by the Court of Wards. After the Court 
entered on the management of the estate, the Civil Judge included the 
Collector of the District as the twelfth defendant, and he was made a party as 
the ex officio guardian of the minor heirs. It is clear, therefore, that the minors 
were sufficiently represented by the Collector as their guardian ad litem , if not 
also by their mothers previously ; but it is urged on behalf of the appellant 
that the Collector, as Agent of the Court of Wards, was the lawful guardian 
only of the then recognized zamindar, on whose behalf the Court of Wards held 
the zamindari, but not of his brothers including the plaintiff and his predeces- 
sors in title, the then fifth and ninth defendants. We do not, however, attach 
weight to this contention, as it is open to the Judge to appoint any competent 
person as guardian, ad litem , provided that there is no antagonism between his 
interest and that of the minors in the subject-matter of the suit. The Collector 
accepted the appointment and acted as guardian of all the minor sons. Re- 
presentation by him of all minor sons as tneir guardian under the order of the 
Court is sufficient, even if it were held that the Collector could only treat 
under Regulation V of 1804 the particular minor on whose behalf tJie Court of 
Wards then managed the zamindari as thoir proper ward. 

The second objection is that the mothers of the minors allowed the trial to 
proceed ex parte , and that summonses were not served upon them. As regards 
non-service of summonses the allegation was attempted to be supported b> 
oral evidence which the Subordinate Judge has discredited. As to the weight 
due to the oral evidence on this point, we concur in his opinion. It is true that 
the copy of the judgment in Original Suit No. 14 of 1866 shows that the 
Collector alone defended the suit, but the circumstances [337 j of the case sug- 
gest the inference that the minors’ mothers left the defence to be conducted by 
that officer acting under the direction of the Court of Wards, as he was more 
competent than themselves adequately to protect the minors’ interests. We 
may here observe that the interests of the then de facto minor zamindar, who 
was the ward of the Court of Wards under Regulation V of 1804, were identical 
with those of his brothers so far as they related to the subject-matter of 
that suit. 

The third objection is that the admission by the Collector of the claim 
was an act not compatible with his position as guardian, ad litem , and pre- 
judicial to the minors. Exhibit XXI proves that the Collector acknowledged 
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the correctness of the plaint in Original Suit No. 14 of 1866, but requested that 
the debt sued for and other debts might be permitted to be paid rateably from 
the income of the estate as it was realised. If the claim was true and valid 
(it will appear later on from this judgment that such was really the case), it 
is preposterous" to say that the guardian should not have acknowledged the 
claim but put the plaintiff to the proof of it. Such conduct on his part would 
add to the costs of the suit, which would be a needless burden on the estate. 
We are of opinion that the Collector’s action was bond fide and abundantly 
warranted by the actual facts of the case. 

It is here argued that of the six instalments for which a decree was asked 
for in the plaint, only three were overdue at date of suit, that the fourth, fifth 
and sixth instalments had not then accrued due, and that the Collector ought 
to have resisted the claim for a declaratory decree in respect of the last-men- 
tioned instalments. It is true that the plaint prayed for an order of the 
Court directing defendants to pay into Court the fourth, fifth and sixth instal- 
ments as agreed on in the razinamas on which the suit was based. It is also 
true that the Civil Court decided that there must he a decree lor the then plaintiff 
for the amount sued for, and for an order that the fourth, fifth and sixth 
instalments be paid as they fell due. Assuming that no such order should 
have been made, the then plaintiff might have obtained separate decrees for 
those instalments with costs prior to the date of the Court-sale. The omission, 
therefore, of the Collector to take the technical objection now argued saved 
the minor the costs of other suits which the creditor was at liberty to institute 
as each instalment fell due. Considering that 4 he put in the written statement 
in communica-[338jtion with the Court of Wards and with its sanction, and 
seeing also that the Collector then asked the Civil Court for indulgence as to 
payment of the decree amount from the income of the zamindari, his action 
was perfectly bond fide. It was not then unusual for the Civil Courts in order 
to avoid multiplicity of suits (though the practice is now considered loose) to 
include a direction in the decree passed on instalment bonds to pay future 
instalments due on those bonds as they fell due. 

Another objection taken to the finding on the eighth issue is that the decree 
was merely declaratory in so far as it related to the fourth, fifth and sixth 
instalments, and that the decree was nevertheless executed against the minors’ 
estate. 9 

It must be observed, however, that the decree was not declaratory but 
contained an order for payment as those instalments fell due, and, in fact, the 
sale now impugned by the appellant took place long after they had become 
overdue. In our opinion this objection is entitled to no weight. 

Another objection is that the Collector ought to have objected to the 
execution of the decree on the ground mentioned in the last paragraph, when 
he represented the plaintiff’s predecessor in title in execution proceedings. In 
fact the Collector did not then take the objection ; but, if it had been taken, it 
would have been disallowed for the simple reason that on its true construction, 
the decree was not declaratory after the future instalments became due any 
more than a decree for payment of future maintenance at a fixed rate would 
be, and that in execution Courts do not go behind the decree sought to be 
executed, but take it as they find it, unless it is impugned for fraud or want of 
jurisdiction patent on the face of the record. 

It is also an admitted fact that neither the plaintiff ’s predecessor in title 
nor any one else on his behalf objected to the execution of the decree at any 
time before his death, and we do not think that the plaintiff is now at liberty 
to rip open the decree and to undo proceedings held in its execution, and 
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completed during his predecessor's lifetime, except on the ground of fraud 
or collusion. 

The next objection is that the Collector should have obtained an adjourn- 
ment of the sale and not allowed the property in dispute to be sold. The 
Subordinate Judge refers to the several applications made for adjournments of 
the sale, to the several adjournments actually granted to the order of the Civil 
Judge refusing the last [339 j application and to the several attempts made to 
prevent the sale, and to its being at last found unavoidable as shown by the 
Collector Mr. Longley’s letter. We agree in the opinion that the sale was 
not due to any laches on the Collector’s part as guardian of the plaintiff’s 
predecessor in title, but to its being found otherwise impracticable to clear off 
the heavy debts left by Buloka Pandya Chokka Talavar. 

The next objection is that there was no attachment prior to the sale. 
This is not well founded in fact, and it is inconsistent with the appellant’s 
admission in the plaint. There are also several exhibits which prove that an 
attachment preceded the sale. On this point we agree with the Subordinate 
Judge that the objection has no foundation in fact. 

Passing on to the ninth issue, we observe that there is not a particle of 
evidence in support of the alleged fraud. The learned pleader for the appellant 
states that he relies on the objections taken by him to the decision of the 
Subordinate Judge on the eighth issue as constituting together a cas9 of fraud. 
We are of opinion that they do not amount to fraud. 

The last question which remains to be considered in this appeal is that 
raised by the tenth issue. The # plaintiff’s case was that the decree-debt was 
vicious and immoral, and that, although it had originally been contracted by 
his father, yet it was not one binding upon him. The contention for the 
defendants was that the debt was incurred for purposes binding on the former 
zamindar, Buloka Pandy a’s family . and therefore on the plaintiff. The Subordi- 
nate Judge has stated the evidence on each side, and, after carefully consider- 
ing it at length, has come to the finding that the debt was neither vicious nor 
immoral as alleged by the appellant, but was a debt contracted by a Hindu 
father for purposes binding on his family. In this opinion we entirely concur, 
The evidence f6r defendants clearly traces the nucleus of the decree-debt to 
debts contracted by appellant’s father in 1845 and 184y whilst the plaintiff 
was born only in 1861. Original Suit No. 1 of 1845 was brought by an illegiti- 
mate son of appellant’s grandfather, and, to that suit, the grandfather and 
Buloka Pandya, appellant’s father, were made parties. The object of that 
suit was to recover possession of a pannai land or home-farm on the ground 
that it had been sold to the then plaintiff by appellant’s grandfather. Appel- 
lant’s father resisted the claim, but the suit ended in a compromise, whereby 
f340] it was agreed that appellant’s grandfather should pay the then plaintiff 
Rs. 7,000, that the sale in favour of the latter should be cancelled, and that 
appellant’s father should succeed to the pannai land given up by the then plain- 
tiff. After the compromise, appellant's grandfather died, and appellant’s 
father succeeded to the zamindari and the pannai land in November l w 45. 

In order to pay the sum of Rs. 7,000 due under the razinamah to pay 
peishcush, and the then zamindar’s installation expenses and palace expenses, 
appellant’s father borrowed Rs. 22,000 from one Vellayan Chetty. That this 
debt was contracted for the abovementioned purposes is, as observed by the 
Subordinate Judge, proved by defendants’ witnesses Nos, 1, 3, 4, 7 and 8, by 
plaintiff’s witnesses Nos. 4 and 22, and by the compromise V. 

Vellayin Chetty institutued Original Suit No. 1 of 1849 against Appellant’s 
father and another, and the suit terminated also in a compromise, whereby 
appellant’s father undertook to pay the debt in certain instalments. 



SIVA 8UBBAMANYA pillai &c. [1894] I.L.R. 17 Had. 341 


In order to pay Vellayan Chetty, appellant’s father borrowed from one 
Venkatachellam Ohetty, who subsequently brought Original Suit No. 3 of 1854, 
which suit terminated in a compromise, which secured the debt on the zamin- 
dari and moveable property of appellant’s father. In execution of the decree 
several razinamahs were filed, the last of which was for Rs. 36,000. 'Venkata- 
chellam assigned his right under the razinamah to Chidambaram Ohetty, the 
plaintiff in Original Suit No. 14 of 1866, in execution of the decree in which the 
Oourt-sales now in dispute took place. 

Thus the nucleus of the decree-debt is traced by a series of public docu- 
ments to the money borrowed from Vellayan Ohetty prior to Original Suit No. 1 
of 1849, of which Rs. 7,000 was the amout undertaken to be paid to secure to 
appellant’s father the succession to certain pannai land yielding an annual in- 
come of Rs. 10,000, and Rs. 15,000 were borrowed for payment of (i) peishcush, 
(ii) installation expenses, and (iii) palace expenses. It is argued by the appel- 
lant's pleader that the razinamah entered into by appellant’s father with 
Venkatachellam Ohetty does not operate to create a charge but only evidences 
a money-debt. We should be inclined to hold that it did create a charge, 
for the language of the instrument suggests an intention to secure the 
debt on specific property. The insertion of general words moveable pro- 

f erty in addition to the zamindari cannot defeat that intention which 
341] is the key to right construction. However, it is not necessary to deter- 
mine this question for the purposes of the present appeal, as we concur in the 
opinion of the Subordinate Judge that, before the property in dispute was 
sold, it had been attached in execution of the decree. On the other hand, the 
appellant's contention that the decree-debt was immoral rests on mere oral 
evidence. The Subordinate Judge sets out the evidence and considers it not 
trustworthy, and the reasons assigned by him support his conclusion. On 
reading the evidence, we do not see our way to coming to a different finding. 
Thus, on the one side there is unimpeachable documentary evidence, whilst 
on the other side there is only questionable oral evidence in regard to trans- 
actions which took place more than forty years ago, the evidence being pro- 
duced at a late stage of the final hearing and several of the . witnesses being 
in a position to be influenced by a person in the appellant’s position. We have, 
therefore, no hesitation in adopting the finding of the Subordinate Judge on 
the tenth issue. Apart from the weight due to the evidence, there are also 
several reasons why the appellant should not now be permitted to question the 
nature of the debt, (i) It was held by the Privy Council in Ram Sartaj Kuari 
v. Rani Deoraj Kuari (L. R., 15 I. A., 51), that a Hindu son has no power, 
unless he has it by special custom, to question the alienation of an impartible 
estate by his father, and in the present case there is no proof of such custom ; 
(ii) there is also the fact that the debt sued for in Original Suit No. 14 of 1866 
had been contracted more than ten years previous to the birth of the appel- 
lant ; (iii) again the original debt merged into a decree-debt during the lifetime 
of appellant’s predecessor in title and in a suit to which both appellant and 
his predecessor in title were substantially parties, and there is no proof of 
fraud nor any other material fact upon which appellant can repudiate the 
decree in Original Suit No. 14 of 1866 or the Court-sales in its execution. 

We shall here briefly notice another question which respondents argued 
at the hearing of this appeal with reference to the relinquishment by the two 
surviving brothers of the whole blood in favour of the appellant of any interest 
which th^possess in the zamindari. Exhibit C evidences such relinquish- 
ment, and! it is admitted by both the brothers of the full blood, Sendura [342] 
Pandya Talavar and Chokka Talavar. Also in their evidence, as the third 
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witness for the plaintiff and as the Court first witness, they acknowledge the 
appellant’s right the zamindari. The Subordinate Judge held that on the 
true construction of the document, their rights of survivorship to the zamin- 
dari were not the interest relinquished, but we are unable to support this con- 
struction, having regard to the language of paragraph 6 of document C. It 
is in these terms : “ Further, as we have given up in consideration for this, 

all our right, interest and title, etc., in the moveable and immoveable properties, 
such as the zamindari, etc., capable of improvement by you, as far as our share 
of maintenance is concerned, and as what we have received is sufficient for 
our share of maintenance suitable to our dignity as per zamindari custom 
and our shares, you and we are not undivided but divided gnathis (bandhus), 
and we shall live in separate families.” The words ‘ such as the zamindari ' 
and * we are divided ’ disclose an intention to regard the zamindari as appel- 
lant's exclusive property from the date of the document. 

The respondents’ contention is that appellant’s claim, as based on Exhibit 
C, would be time- barred, and that the relinquishment is not available to appel- 
lant as an additional ground in support of his cla-m. It is argued that, though 
Sendura Pandyan, the next junior brother of the appellant and the eldest of 
the surviving brothers of the whole blood, nii^hi- not be time-barred by reason 
of his having attained his majority within t.h>ae years before he executed 
document C, yet the privilege conferred uron mil ors by section 7 of the Limi- 
tation Act is personal to them, and do as no*- rxthnd to their adult transferees, 
and that the transfer of their right after a period of twelve years from the date 
on which the sale was confirmed and before the expiry of three years, a period 
which is allowed to them as a personal p.ivilege, is not actionable if the 
transferee had attained his majority n oie than three years before suit. In 
support of this contention reliance is placed ori liudra Kant Surma Sircar v. 
Nobo Kishore Surma Biswas (I. L. R., 1) Gal., 663) and Mohommed Arsud 
Chowdhry v. Yakoob Ally (15 B. L. B., 357). Those decisions involve, 
however, the apparent anomaly that a minor cannot transfer his title to property 
though at the date of transfer it is a subsisting interest so far as he is concern- 
ed. In the view which we take [343] of the question whether a brother of 
the whole blood is entitled to succeed to an impartible zamindari in preference 
to his elder brother of half-blood, it is not necessary for us to determine this 
question for the purposes of this appeal. Thus, the appellant’s claim is barred 
first by limitation, and next by sections 13, 244 and 312 of the Code of Civil 
Procedure, and lastly, it also fails on the merits. 

As this is a case which may be taken to the Privy Council, and as the 
original suit was instituted in 1885 and the appeal preferred in 1891, we have 
deemed it fit to consider at length all the questions argued before us on appeal 
in order that no occasion may rise for further investigation. The result is 
that the appeal cannot be supported and must be dismissed with costs. 

MOTES. 

[ The benefit of sec. 7 of the Limitation Act does not apply to an assignee from the 
minor : — (1902) 26 Bom., 730. 

Where anoestral property passes from one line to another, it devolves not on the nearest 
coparcener in blood, but on the nearest coparcener of the senior line ; — SI All., 457 ; 28 Mad., 
608 ; 19 Mad., 451 ; 17 Mad., 422 ; 19 All., 215 ; 24 Mad., 562. 

A custom including or excluding certain classes (say, females) from succession is 
provable as well in respect of partible property as in respect of impartible property. — (1909) 
31 All., 457 jiP.O., approving this case. jjjjg 

As regards the extent to which an impartible estate is to be regarded ailpint family 
property, see (3912) 23 79. ] 
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PRIVY COUNCIL. 

The 2nd and 3rd March and 28th April , 1894. 

Present : 

Lord Macnaghten, Sir Bichard Couch and the Honorable 

George Denman. 

Ponnambala Tambiran, Appellant 
and 

Sivagnana Desika Gnana Sambandha Pandara Sannadhi, 
Visvalinga Tambiran, and Saminadha Tambiran. 

[On appeal from the High Court at Madras. ] 

Code of Civil Procedure (Act XIV of 1882 ) , section 244 , sub-section ( c ) — 
Questions arising in execution of decree — Construction of a decree as 
to the appointment of a Manager of the property of a 
i religious institution. 

A decree of the High Court declared its holder entitled as the Pandara Sannadhi, or 
religious chief, of an adhinam, to see that a competent person, from among the Tambirans 
who had received initiation at that institution, was appointed to fill the then vacant office 
of Tambiran, managing certain mutts. The decree directed that the Pandara should name 
a Tambiran of his adhinam for the office, whom, after inquiry as to his fitness, the Subordi- 
nate Court should appoint. If that Court found him unfit, it was to appoint a Tambiran 
of that adhinam upon its own selection. 

In execution the Pandara named a Tambiran for the office, but died before the inquiry 
as to his fitness. His successor, as head of the adhinam, petitioned to withdraw the nomi- 
nation, naming another Tambiran. The Subordinate Court made an order disallowing the 
withdrawal, and, after inquiry as to the fitness of the first- £344] named Tambiran, appoint- 
ed him to the office. The High Court, on* the Pandara’ s appeal, decided that the first 
nomination had been competently withdrawn, and directed an inquiry as to tho fitness 
of the person e/wondly named, finding on the evidence that the first-named was not fit : 

Held , on the appeal of the Tambiran first-named, that the question as to his right was 
one that had arisen between the parties to the suit, and related to the execution of the decree, 
within the meaning of section 244, sub-section (c), Civil Procedure Code and that he could 
appeal from the order made. Also, that, on the construction of the decree, the first nomina- 
tion could not be withdrawn and a second one substituted before tho inquiry, and that tho 
person first named was entitlod to the Court’s decision as to his fitness. On the facts, the 
finding of the High Court that the first-named Tambiran was unfit, was not affirmed ; and 
the order of the Subordinate Judge Was maintained. 

APPEAL from an order (24th February 1890) of the High Court, reversing an 
order (7th October 1889) of the Subordinate Judge of Kumbakonam, made in 
execution of a decree (23rd October 1888) of the High Court. 

The orders now in question related to the appellant’s appointment to be 
managing Tambiran of endowments belonging to two mutts — one called the 
Benares (Kasi) mutt at Tiruppanandal in Kumbakonam, and the other at 
Benares expected with it. Both were in relation to the adhinam at Dharma- 
puram in roe Tanjore district, of which the first respondent was the head or 
Pandara Sannadhi. The orders Were made in execution of a decree of the 
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High Court of th$23rd October 1888, following a judgment in Gnana Sambandha 
Pandara Sannadhi v. Kundasami Tambiran (I. L. R., 10 Mad. 397). In that 
suit the plaintiff, Gnana, then the head of the adhinam, obtained a decree against 
Kundasami Tambiran, declaring his appointment as manager of the property 
of the mutts to be invalid. The latter, though appointed by the will of the 
last holder of the office, Ramalinga, deceased in 1880, had not been a disciple 
who received initiation from the adhinam at Dharmapuram. The judgment 
described the connection of the religious establishments affected by the suit, 
giving their histories and stating their customs. The decree is to be found in 
the report of the appeal in the execution proceedings in Gnana Sambandha v. 
Visvalinga (I. L. R. v 13 Mad., 339). The judgment of 1888 decided that the 
managing Tambiran at Tiruppanandal was entitled to select his junior and succes- 
sor, but his selection was subject to the condition that it should be made of a 
[345] Tambiran from among the disciples of the adhinam at Dharmapuram. 
Also that, when this had been fulfilled, the Pandara Sannadhi at that adhinam 
was alone entitled to conduct the ceremony of investiture. The relation of the 
adhinam to the mutt was to be maintained according to ancient usage. Refer- 
ence was made also to a previous decision of this committee relating to these 
institutions in Kashi Bashi Bamling Swamee v. Chitumber Nath Koomar Swamee 
[20 W. R. (P. C.), 217.] The right of the plaintiff consisted in seeing that a 
Tambiran of the association at Dharmapuram was appointed to manage the 
property of the mutts ; and the remedy applicable was that the Subordinate Court 
should, on the nomination by him of a qualified Tambiran belonging to Dhar- 
mapuram, appoint the latter to the office. The decree ordered that the Subor- 
dinate Judge should direct the head of that adhinam to name a Tambiran, from 
among those of his adhinam, competent to the duties of the managing Tambiran 
of the mutt at Tiruppanandal ; and that, if the Judge saw no objection to the 
fitness of the person so named for the office, he was to appoint him ; but that, 
in case the Judge should object to the person named, he was to select as well 
as to appoint, and to direct the head of the adhinam to make the investiture, 
and certify it ; whereupon, the Judge should put the person so appointed and 
invested in possession of the mutts and their endowments. 

The proceedings in execution are stated in the report above mentioned. 
On the 25th January 1889 the Subordinate Judge ordered the Pandaram to 
name. On the 11th February he named Ponnambala, and the Ccurt issued a 
notification of the nomination. On the 18th February, 1889, Gnana Sambandha 
died, and was succeeded by the first respondent, Sivagnana Desika, whose 
succession was recognized on the 15th March following. On the same day the 
new Pandaram filed a petition stating the unfitness of Ponnambala for the 
office, and asking leave to withdraw his name, and to nominate Saminadha 
instead. The latter became the third respondent in this appeal. The second 
respondent was Visvalinga, who represented Kandasami,the original defendant, 
deceased, pending the proceedings. Visvalinga did not appear on this appeal. 

The principal questions now raised were, firstly, whether, with reference 
to section 244, Civil Procedure Code, the present appellant, in order to prefer 
his claim as the Tatnbiran first named for the [ 346 ] appointment, ought to 
have brought his separate suit, or could maintain his right in execution proceed- 
ings and appeal, as he had done as a petitioner in them, without having been 
one of the original parties to the suit ; secondly, whether, on the true construc- 
tion of the decree of 1888, the succeeding Pandara of Dharmapuramiiad power 
to withdraw his predecessor's nomination ; thirdly, whether, upo^pjse inquiry 
as to his ordination in religion, bis character and qualifications, the appellant 
satisfied requirements. 
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On the 16th March 1889 the Subordinate Judge made his order. He decided 
that the power of nomination had been exhausted, and did not "continue to the 
representative of the deceased decree-holder. He referred to the absence of 
any direction fropa the Subordinate Judge to the succeeding Pandara to nominate. 
He added: “ I am, unable to construe the decree of the High Court as giving 
to the appellant the power of nomination more than once. As the person that 
had made the nomination, and as one that saw reasons subsequently for not 
quite approving the nomination, the deceased appellant might, before the 
Court passed final orders in respect to his nomination, make representations 
calculated to show how he had been mistaken in his nomination, and the Court 
might permit him to make a fresh nomination. The same line of procedure is 
open to the present Pandara Sannadhi also. Beyond this he cannot go, I think. 
Of course, it is the duty of the Pandara Sannadhi to see that a nominee of his 
adhinam is in every way worthy of the office he is called upon to fill. Conse- 
quently, if the present nominee is not worthy of the office, the present Pandara 
Sannadhi, as I said before, should assist the Court in finding out whether the 
nominee is a worthy person or not. Therefore I am of opinion that the power 
of nomination could be exercised only once.” 

The Subordinate Judge then vacated his office. His successor made inquiry 
as to the fitness of Ponnambala, and on the 7th October 1889 gave judgment 
that there was no objection to his nomination, which he confirmed. The 
Pandara Sivagnana Desika was directed to invest Ponnambala with the signs of 
his office, but filed an appeal to the High Court from the order. 

A Divisional Bench (COLLINS, C. J., and Muttusami Ayyab, J.) reversed the 
order of the Subordinate Judge. They held that Ponnambala, who, before them, 
was respondent with Visvalinga, the Pandara, was a necessary party to the 
appeal, in order that his [347] interests might not be prejudiced. Their view 
was that, until the Subordinate Judge had acted upon the nomination, it might 
be recalled, and that, if there should be any valid cause, it was open to the 
nominator or his representative to withdraw it and name another person. It 
might be that there was hardly enough to justify the removal of the first- 
named Tambiran, if he had been put into possession ; but there was enough to 
show his disqualification upon the inquiry which had yet to be held when his 
name was withdrawn. They directed an inquiry as to the fitness of the Tambiran 
secondly nominated, and upon his being found unfit, if that should result, the 
Subordinate Court w-as itself to appoint. The judgment is given at length in 
I. L. E., 13 Mad., 339. 

On the 16th January 1891, on Ponnambala’s petition under section 598, 
Civil Procedure Code, for a certificate to enable him to appeal to Her Majesty 
in Council, the High Court refused leave, giving the following reasons : xhe 

order of this Court of the 24th February 1890, from which Ponnambala desires 
to appeal, was not a final order made against a person who was already a party 
in execution proceedings, the petitioner’s status being merely that of a candidate 
for selection as a trustee, whose nomination by the former Pandara Sannadhi 
bad been withdrawn by the present Pandara Sannadhi, and whom the latter had 
declined to invest with the insignia of the office as provided by the decree of 
1888. Further, the order proceeded, not only on the ground that under the 
•. terms of the decree the present Pandara Sannadhi was perfectly competent 
to revoke the nomination made by his predecessor for sufficient cause, but also 
on the fur$er ground that there was enough in the evidence as regarded the 
petitioner*^ antecedent conduct for disallowing his claim as a candidate for the 
responsible and important position of trustee of the mutt at Tiruppanandal. 
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“ We do not consider that the refusal to accept a candidate for the office 
of a trustee, when there is no prior vested right in him, is a matter in respect 
of which the petitioner is entitled to leave to appeal to the Privy Council. 

“ It is contended that the former order treated the petitioner as a necessary 
party to it. The petitioner was made a party by the Pandara Bannadhi (who 
was entitled to appeal) to his appeal from the order of 1889, and it was 
considered that he was a necessary party in his own interest, for the limited 
purpose of deter-[848]mining whether the objections taken by the Pandara 
Sannadhi were well founded, and whether the petitioner was an eligible 
candidate for the office of trustee. We do not consider that this is a case in 
which we should grant leave to appeal to the Privy Council.” 

On the 9th May 1891 Ponnambala, on the motion of Mr. J. D, Mayne , 
obtained special leave to appeal, liberty being reserved to the respondents to raise 
any question as to the competency of the appeal at the hearing. 

On this appeal, Mr. J. D. Mayne appeared for the appellant, Sir John 
Rigby, Q.C., Solicitor-General, and Mr. Walter Lindley appeared for the first 
and third respondents. 

The second respondent did not appear. 

Sir John Rigby , Q.C., raised the objection, as one preliminary to the 
hearing, that the appellant was not in a position to bring forward his claim to 
be appointed managing Tambiran by appealing from the order of the 24th 
February 1890. He had not been a party to the suit. The order of the High 
Court of the 16th January 1891 was referred to. As regarded his right to 
secure, if be could, the result of his nomination, the order of the 24th February 
1889 was not a final decree or order in his favour within section 595, Civil 
Procedure. A right under that decree had vested in the nominator, but none 
was vested in the person who might be named by the latter, so as to enable him 
to appear in the suit which was between rival claimants of the power to 
appoint. His only mode of insisting on his right, if he had one, was by bring- 
ing his separate suit. Reference was made to Ragava v. Rajaratnam 
(I.L. R., 14 Mad., 57). 

Their Lordships disallowed the objection, reserving their reasons till they 
should give judgment on the appeal. 

Mr. /. D. Mayne for the appellant argued that the High Colirt had been 
wrong in deciding that the first respondent had power to withdraw, as he had 
petitioned to withdraw, the nomination made by his predecessor. The first 
question was — had not the power to name been exhausted when the first 
nomination was made ? It was true that the Pandara of the adhinam 
had not, by exercising the power to name in favour of the appellant, in- 
vested him thereby with the office. But the nomination was sufficient to 
[ 349 ] vest in him the right to be subsequently appointed to the office, subject 
to one exception, viz,, that his right would be defeated if the judicial inquiry 
provided should terminate in a finding of his unfitness. The inquiry had not 
taken place when the first respondent applied to be allowed to withdraw the 
nomination made by his predecessor, without alleging that it had been made 
in error, or without care, or on any undue ground. No such reason was assign- 
ed why the nomination should be withdrawn. The first respondent had 
asked leave to withdraw the name already submitted, and with it to withdraw 
what the appellant had previously obtained as a right, viz., the opportunity 
of submitting himself for the Court to inquire whether he was fit fft'the office 
or not. The appellant, when named, had a right defeasible in a special 
manner, but not in the manner attempted. Reference was made to 
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Neelkisto Deb Burmono v. Beerchunder Thakur [12 Moore I. A., 523 ; 3B 
L. R. (P. 0.), 13 ; 12 W. R. (P. 0.), 21] . The appellant was entitled to rely 
on a strict adherence to the terms of the decree of 1888, which did not 
authorize a series of nominations, but required an inquiry to be held by 
the Judge as soon as a nomination had reached him from the Pandara. 
If nothing had vested in the Tambiran first named, the Judge's proceedings, 
after the attempted withdrawal, which would in that supposed case have been 
effectual, would have been void. There would have been no person in whose 
favour the Subordinate Judge's approval of the nomination would have 
operated. But that was not the state of things. The first nomination was 
valid for all the way that it went ; the choice had been exercised ; and the rest 
was in the hands of the Subordinate Judge. Moreover, the High Court was 
wrong upon the evidence* in reference to the character and conduct of the 
appellant. As to this the order was made on an incorrect view of the facts. 
The sanctioning authority had no right of selection, but must proceed on 
judicial grounds, and could not withhold th6 appointment, unless there were 
valid reasons for holding the first nominated Tambiran to be unfit. There 
was error in the High Court's finding that such reasons existed. 

Sir John Bigby , Q. C., and Mr. IF. Lindley for the first and third 
respondents argued that, upon the true construction of the decree of 1888, the 
right of nomination had not been exhausted, but the right and duty of seeing 
that due nomination was made [850] by the causing a suitable person’s name 
to be before the Subordinate Judge, had passed to the successor of the original 
decree-holder as head of the adhinam. The former having died before the 
approval of the nomination, without that approval it could have no effect. To 
this must be added that the High Court found valid reasons to exist why the 
Subordinate Court should not have sanctioned the nomination. There ixad 
been a locus panitentice as the High Court had decided. If the nominator had 
changed his opinion as to the fitness of the person whom he had named, and 
in this respect the successor had the same power, he could have withdrawn that 
name. It was contended that, upon the evidence, the High Court was right in 
finding that there were grounds for refusing to confinn the appellant's nomina- 
tion ; and that the order that inquiry should be made as to the qualifications 
and fitness of the third respondent was a proper one. 

Mr. J. J). Mayne replied. 

Afterwards, on the 28th April 1894, their Lordships’ judgment was 
delivered by Sir RICHARD COUCH. 

Judgment. — This appeal arises out of proceedings in the execution of a 
decree of the High Court at Madras, made on the 23rd of October 1888 
in an appeal in which Gnana Sambandha, the plaintiff in the suit, was 
appellant, and the second respondent Visvalinga Tambiran, the representative 
of Kumarasami Tambiran, the original defendant in the suit, was respondent. 
The suit related to two mutts (temples) — one situated at Tiruppanandal and 
the other at Benares — and was brought by the plaintiff as the representative for 
the time being of a religious institution called the adhinam at Dharmapuram 
in the district of Tanjore. The plaintiff's case was that the properties in suit 
were the endowments founded in support of the mutts and various charities at 
Benares and other places, in the charge and under the management of the 
Tambirans or representatives of the mutt called the Benares mutt at Tiruppa- 
nandal in the same district ; that the last lawful manager of this mutt was one 
Ramalingam Tambiran, and Upon his death a dispute arose in regard to the 
right of succession to the management. The plaint prayed for a decla- 
ration that the mutts at Tiruppanandal >and Benares were subject 
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to the control of the plaintiff and his successors at Dharm&puram ; 
that they were entitled to appoint and send Tambirans to manage them ; 
that the defendant’s succession was unlawful, as he was not a Tambiran 
[351] attached to the adhinam at Dharmapuram, and was not appointed by 
the plaintiff ; and that the will executed by Bamalingam Tambiran in his 
favour had no legal force. The High Court decreed that the appellant’s claim 
that the properties at Tiruppanandal and Benares belonged to the adhinam at 
Dharmapuram and to the possession of those properties should be dismissed ; 
and that his claim to a declaration of his right to appoint Tambirans to 
management at Tiruppanandal and Benares, and to a direction that possession of 
the said properties should be transferred to a Tambiran whom he might appoint, 
should also be dismissed. In other respects the decree of the lower Court 
was reversed, and it was declared that the appointment of Kumarasami, the 
original defendant, by Bamalingam as his junior and successor, and the will 
in favour of Kumarasami, were illegal, and they were set aside so far as 
they related to the mutts at Tiruppanandal and Benares and other subordi- 
nate mutts and their endowments. It was also declared that the appellant 
was entitled, as the head of the Dharmapuram mutt, to see that a competent 
Dharmapuram Tambiran was appointed as the head of the mutt at Tiruppa- 
nandal ; that the Subordinate Judge of Kumbakonam, in order to fill up the 
then vacant office of Tambiran of the Tiruppanandal mutt, should direct the 
appellant, who was the plaintiff in the suit, to name a Tambiran from among 
the Tambirans of his adhinam competent to discharge the duties of the 
managing Tambiran of the Benares (Kasi) mutt at Tiruppanandal ; that if the 
Subordinate Judge saw no objection to the fitness of the person so named for 
the office aforesaid, he should appoint him as such managing Tambiran ; but 
in case the Subordinate Judge should object to the person so named, he should 
appoint a competent person of the Dharmapuram adhinam as such managing 
Tambiran, and should thereupon direct the appellaat to invest him as usual 
and certify it ; and that upon the investiture being certified, the Subordinate 
Judge was to place the person so appointed and invested in possession of the 
mutt, etc. 

On the 21st of January 1889 the plaintiff in the suit and appellant in the 
High Court applied to the Subordinate Judge for execution of the decree by a 
warrant for realization of the costs awarded by it, and that furthe- proceedings 
might be taken regarding the appointment of a Tambiran to the then vacant 
place in the Kasi (Benares) mutt at Tiruppanandal in accordance with the 
decree. Thereupon, on the 25th of January, the Subordinate [302] Judge 
made an order directing the petitioner to name a Tambiran from among the 
Tambirans of his adhinam competent to discharge the duties, ten days being 
given for that purpose. 

On the 11th of February 1889 the plaintiff presented a petition to the 
Subordinate Judge praying that, inasmuch as Ponnambala Tambiran, one of the 
Tambirans of his adhinam, was a fit man for the vacant place, was competent 
to discharge the affairs thereof with efficiency, and was one of good character 
from among the Tambirans of his adhinam , the Court would be pleased to 
appoint him to the vacant office. Upon this an ordei was made in these terms: — 
“ The Court has no means of testing the fitness of uhe Tambiran named except 
by inviting the opinion of the public about it. Therefore a notice will be put 
up at the court-house calling upon the public interested in the well-being of 
the mutt at Tiruppanandal to give its opinion about the Tambiran named on 
Saturday the 2nd of March 1889.” Accordingly a notice to that effect was, 
on the 15th of Februaty. affixed in a conspicuous part of the court-house. It 
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may be doubted whether this was either a necessary or a wise proceeding on 
.the part of the Subordinate Judge leading, as it was sure to do, to agitation 
among the supporters of a rival candidate, and subjecting the appointment to 
something resembling popular election, which does not appear to be intended 
by the decree. . 

In the case for the appellant it is stated that in reply to this notice a great 
number of petitions were forwarded to the Court, many of them expressing 
approval of the nomination of Ponnambala, others suggesting the names of 
other Tambirans as being, in the opinion of the writers, more suitable for the 
post. Of the latter class the majority were in favour of Karbar Saminadha 
Tambiran, at that time manager of the Dharmapuram adhinam. Of the 
petitions opposed to the nomination 74 stated the preference of the petitioners 
for some other nominee, but contained no allegation to the prejudice of Pon- 
nambala ; 61 contained a general statement of unfitness, but with no reason 
for it, and 11 charged him with misconduct. The accuracy of this statement 
in the appellant’s case was not disputed by the respondents’ counsel. 

On the 18ch of February 1889 the plaintiff in the suit and appellant in 
the High Court died, and was succeeded as the head of the Dharmapuram 
adhinam by the first respondent in the present appeal who, on the 28th. of Febru- 
ary, petitioned the Court [3 i3] to admit him in the place of the deceased and 
to take further proceedings. On the 15th of March he was ordered to be made 
the representative of the deceased plaintiff On the same day he presented a 
petition to the Court stating that Ponnambala was unfit to manage the 
properties of the Benares mutt at Tiruppanandal, and that contrary to the 
decision he was a Tambiran who received kas hay am (a ceremony of initiation) 
from the Madura adhinam, and praying that the Court would permit him to 
withdraw the petition submitted to the Court by the former Pandara Sannadhi 
nominating Ponnambala Tambiran, and to appoint Karbar Saminadha Tambiran 
to the office. On the 16th of March the petition, and also one for the 
realization of tne costs, came on for hearing, the representative of the defendant 
in the suit and Ponnambala being described as counter-petitioners in the title 
of the judgment. The former did not appear. Ponnambala appeared by two 
vakils, and in the judgment it is said that on his behalf it was contended, inter 
alia , that the power of nomination could be exercised only once, that it was 
exercised by*the late Pandara Sannadhi, and that under the decree of the High 
Court the representative of the appellant had no power to make a fresh 
nomination unless directed by the Court. The petitioner’s pleader contended 
that there was power to withdraw the nomination and to make a fresh 
nomination. The Subordinate Judge in his judgment, after saying it was 
suggested that matters would be greatly facilitated by his deciding first of all 
the question about the power of nomination, gave his reasons for holding that 
the power of nomination could be exercised only once. 

Evidence was then gone into, the new head of the Dharmapuram 
adhinam examining witnesses, including himself, to prove the charges against 
Ponnambala, and Ponnambala examining witnesses in answer, also including 
himself. The opponents of Ponnambala objected to his appointment on the 
grounds (i) that he was not ordained by the Dharmapuram adhinam, and was 
not a Tambiran of the Dharmapuram mutt, but that he came from and 
belonged to the adhinam at Madura ; (ii) that he proved himself unequal 
to discharge the less onerous and comparatively trifling duties of the 
Dharttiapuram mutt to which be had been appointed within the last seven 
or eight years. Upon the latter charge evidence was allowed to be given 
that he misconducted himself while so employed, and committed acts of 
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[334] malversation and breach of trust, and misappropriated money and things 
belonging to the mutt and its charities. The Subordinate Judge (the successor 
of the on9 who held that the nomination could not be withdrawn, and who had 
takei^the depositions of all the plaintiff’s witnesses upon the second question, 
except one who was examined before a commissioner) having taken the evidence 
of Ponnambala and his witnesses, held that there was no objection to his 
nomination, and confirmed it, and directed him to be invested and the 
investiture to be certified within two months from the date of his decree, and 
ordered that, upon such investiture being certified, Ponnambala Tambiran 
should be put in possession of the Benares mutt at Tiruppanandal and the 
properties forming its endowments, and the endowments of the charities 
attached to it. 

The new head of the Dharrnapuram adhinam, who was allowed to be the 
plaintiff, appealed to the High Court, which ordered that the order of the 
lower Court appointing Ponnambala Tarr.biran as the head of the mutt should 
be set aside and the petitions be remanded, and that the Judge should proceed 
to inquire if there was any objection to the appointment of the person nominated 
by the then plaintiff, and appoint him if there was no objection, and if his 
appointment was found on inquiry to he open to objection, to proceed to appoint 
a competent Tambiran to Tiruppanandal. The present appeal is brought by 
Ponnambala from that order. 

The Solicitor-General, who appeared for the first and third respondents, 
objected to the appeal being heard, on the ground that section 244 of the Civil 
Procedure Code (Act XIV of 1882) was applicable, and that Ponnambala ought 
to have brought a separate suit. By an order of Her Majesty in Council, dated 
the 9th of May 1891, special leave to appeal against the order of the High 
Court was given, but the respondents were to be at liberty to raise any questions 
regarding the competency of the appeal at the hearing 'thereof. Section 244 
enacts that questions arising between the parties to the suit in which the decree 
was passed, or their representatives, and relating to the execution, discharge or 
satisfaction of the decree, shall be determined by order of the Court executing the 
decree and not by separate suit. It would be a sufficient answer to this objection 
that it was not taken before the Subordinate Judge when he allowed Ponnambala 

[335] to become a party to the proceedings and appear by a vakil at the 
hearing, at which it was decided that the nomination could not bq, withdrawn. 
Nor was the objection taken in the grounds of appeal to the High Court. 
It is too late now to take it. But their Lordships cannot see what suit could 
be brought by Ponnambala. The nomination could not give a right to bring 
a suit, and whilst the decree of the High Court stood he had no title upon 
which to bring one to set aside that decree if such a kind of suit were main- 
tainable. If he is not allowed to appeal against the order of the High Court, 
he will be without any mode of relief. And the High Court say in their judg- 
ment that they considered he was a necessary party to the proceeding as the 
person to whose appointment the appellant before them objected. Section 244 
appears to be intended to prohibit a separate suit in cases where one might 
be brought, and to enable the question to be determined in the execution 
proceeding. It is not applicable to such a case as this. 

The first question for consideration is — Could the new head of the Dhar- 
raapuram adhinam withdraw the nomination of his predecessor and make a 
new nomination ? The answer to that depends upon the meaning of the 
decree. The declaration in it that the head of the Dharmapuram adhinam 
was entitled to see that a competent Dharmapuram Tambiran was appointed 
*s the head of the mutt at Tiruppanandal was relied on. What follows this 
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declaration shows that it does not give him power to appoint. ' He is to 
nominate, and it is his duty to nominate, a competent person. If he after- 
wards discovers any ground of unfitness in the person nominated, he should 
inform the Subordinate Judge, who is to decide whether there is any objection 
to the fitness of, the person. The appointment is to be made only by the Sub- 
ordinate Judge. He is to direct the head of the adhinam to name a Tambiran, 
and when that is done, is to decide upon his fitness. The person nominated 
has a right to have the decision of the Subordinate Judge, and would be 
deprived of it by the nomination being withdrawn and a new nomination 
being made. The petition before referred to asked that the petitioner might 
be permitted to withdraw the nomination of Ponnambala and to nominate 
Saminadha Tambiran. This was not granted by the Subordinate Judge, but 
the High Court, if their Lordships rightlv understand its judgment, appears 
to have held that until the Subordinate Judge acted upon the nomination 
there was a locus [386] penitent ice. and he was entitled to withdraw it if in 
his opinion there was any valid objection to it, and therefore the petitioner 
might withdraw it if there was any valid objection to it. Their Lordships 
do not concur in this construction of the decree. 

There remain then two questions for determination : (i) Was Ponnambala 
a Tambiran of the Dharmapuram mutt? *ii) Was he unfit to be appointed 
Tambiran of the mutt at Tiruppanandal ? The first witness was the then head 
of the Dharmapuram adhinam, who petitioned to be allowed to withdraw the 
nomination of Ponnambala. He said that Ponnambala was removed from the 
Odakkam (an office) in the Dharmapuram mutt for some wrongful acts com- 
mitted by him in respect to cash and paddy. H.e used to visit Dharmapuram 
occasionally from Trichinopoly, where he held an office, and finding Ponnam- 
bala unemployed, he asked him the reason. Ponnambala said he had committed 
some faults in respect of cash and paddy, and that the Pandara Sannadhi had 
removed him. The witness spoke to the Pandara Sannadhi himself, who said 
he had removed Ponnambala for wrongful acts committed by him in respect 
to cash and paddy. In answer to the Court the witness said that the late 
Pandara Sannadhi did not think Ponnambala fit for the office of Tambiran of 
Tiruppanandal, and that he nominated him in consequence of the persuasion of 
persons whose names he gave, because it was thought he would act up to their 
washes. In cross-examination he said that he had been to the Madura adhinam 
and saw r Poiin am bala there, and therefore he stated in his petition that Ponnam- 
bala had received his kashayam (the visible symbol of initiation) in the Madura 
adhinam. He said there was some difference in the mode of dress adopted 
by the Tambirans of the Madura adhinam and the Tambirans of the Dharma- 
puram adhinam, and that Ponnambala had adopted the Dharmapuram style 
for 10 or 11 years, ever since he came to the Dharmapuram adhinam, and 
that the Dharmapuram adhinam had a mutt at Madura. As to the faults com- 
mitted in the Odakkam, he said there was a general talk that he had not up to 
that time inquired about particulars, and did not know’ what faults Ponnam- 
bala had committed in respect to cash and paddy, and there was no record 
to show that Ponnambala had committed faults in the Odakkam, and that 
he had been removed. The witness said he and three other Tambirans 
protested against the nomination ; they told the Pandara Sannadhi that 
Ponnambala belonged to the Madura adhinam ; that it was not proper to 
[887] appoint him to a big mutt like Tiruppanandal ; and that the Karbar 
Tambiran should be appointed. This is the Tambiran who was nominated by 
the witness in his petition for withdrawal of the nomination of Ponnambala. 
Further on he said there were complaints about the management of Bajan 
Katlai some months before the Pandara Sannadhi’s death ; that Ponnambala 
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had made large remissions of rent, and that he did not take any notioe of the 
accounts showing less cultivation ; there were no records about them. Why* 
it may be asked, did not the witness bring these complaints before the deceased 
■' Fandara Sannadhi when he made the protest ? He appears to have made in 
his petition to the Court a grave charge of unfitness against Ponnambala upon 
vague and general statements, of which he had not at that time any evidence, 
and to have been influenced by a desire to have the other candidate appointed. 
The next witness, Venkataraiiia Aiyar, had been an agent in the Dharmapuram 
mutt for 47 or 48 years, and had known Ponnambala for 10 or 11 years. He said 
he was a Tambiran of the Madura adhinam. He said : 1 asked him, and he 

said he had come from the Madura adhinam. I have moved with him closely 
these 10 or 11 years. He is not fit to manage the estate of the Tiruppanandal 
mutt as the Tambiran thereof. ” He went on to say that Ponnambala was 
dismissed from theOdakkcim for acts of malversation as regards paddy, rice and 
cloths, and was unemployed for two or two and a half years ; that he was after- 
wards sent for five or six months by the Pandara Sannadhi to assist the Katlai 
Tambiran at Tirubhuvanarn who was ill, and was afterwards sent to Tiruvarur, 
where he had been for the last two years, and there had been frequent com- 
plaints that he did not manage the lauds properly. He said: “ The com- 
plaints existed from the time of the late Pandara Sannadhi.” Their Lordships 
think that if there had been any malversation in the Odakkam which rendered 
Ponnambala unfit for employment, he would not have been appointed to Tiru* 
varur or allowed to remain there for two years. In cross-examination the 
witness said : “ From what Ponnambala Tambiran and other Tamhirans told me, 

1 said he belonged to the Madura adhinam.” As to the faults, as the witness 
called them, in the Odakkam, he said the Pandara Sannadhi held an inquiry, and 
called on Ponnambala for an explanation, and asked the witness and other agents 
to look into the accounts. They did so and reported the matter to the Pandara 
Sannadhi, who did not press it. The next witness is Dharmalinga Pillai, who 
[3 J8] said he had been in the service of the mutt for f 22 year’s. In considering the 
value of the evidence of agents or servants of the mutt it is to be observed that 
they were deposing in support of the case of the present head of it. This witness 
said Ponnambala was a Tambiran of the Madura adhinam ; it did not appear that 
he received mantra kashayam in the Dharmapuram mutt. In cross-examina- 
tion he said that when Ponnambala first arrived at Dharmapuram he was not 
pressed in the Dharmapuram style, and he asked him to what adhinam he 
belonged, and he said to the Madura adhinam. But the witness said : " When 
he ohanged his style of dress I did not ask him about it. ... 1 do not 

know the reason for his changing his style of dress It is not usual for one 
to remain at the giving of mantra kashayam or upadesam. Tamhirans who 
received mantra kashayam used to tell me about it. As Ponnambala did not 
tell me about it, I thought he did not receive it at Dharmapuram.” He said 
he was present when the Pandara Sannadhi inquired about the cash, cloths 
and paddy missing, and from faults discovered against him in the Odakkam, 
and from complaints against him from Tiruvarur, he stated he was not fit to 
be appointed to Tiruppanandal. 

The next witness was Tirumalai PiUai, also an agent in the Dharmapuram 
mutt. He said Ponnambala committed some faults in the Odakkam, and 
the Pandara San nadhrdispissecl him ; that he knew both the facts personally. 
This is all he said as to that charge. As to the Rajan Katlai he said two Brahmin 
agents attached to it represented to the Pandara Sannadhi “ that Ponnambala 
had sold paddy without orders, and that he had made remissions in lease. They 
Said that paddy was sold, and the proceeds were not brought to account, and 
that the yield was good, and there was ndground for remission at all, Pandara 

260 



S1VAGNANA DESIKA &c. [1894J I.L.R. 17 Mad. 359 


Sannadhi sent for Ponnambala. The agents said that the sale proceeds were 
carried towards the payment of debts due to one Somasuodara. This was 
what the accounts stated. They said Ponnambala said he had not committed 
any faults and that the accounts would support him.” The accounts were not 
produced as they .should have been. Without them this evidence is of no value. 
The next witness is Ramasawmy Aiyan, who was employed in the Rajan Katlai 
at Triuvarur as the Attavanai accountant. His charges against Ponnambala 
were that he expended money without uthara chits (which are orders on the 
shroff for disbursements of monies, prepnred by the witness and signed bvthe 
[3d9J Tambiran) ; that when there were not uthara chits, Tambiran himself spent 
the money and the shroff had no knowledge of it. He said Ponnambala wrote 
in the accounts some fictitious debts and appropriated the sums to his own 
use : that the debts were written in the names of Somasundara Chetti and 
Tyagu Chetti. The witness also said that a sum of Rs. 100 and odd, the 
produce of a sale, was not brought into account, and there was a remission to 
a lessee; that the Pandara Sannadhi directed the amount remitted to be 
collected, and as regards the matters not brought into account he said he 
would send final orders, but no such orders were received. Without the 
accounts the truthfulness of this witness could not be tested. He said he got 
Rs. 6 a month in the Rajan Katlai and “ did not mention to any one else the 
said matters up to now,” which is improbable if they were of any importance. 
The next witness is Ramasawmy Aiyar, one of the Brahmins who were said 
by a former witness to have made a complaint. He does not give any material 
evidence, and appears to have had a dispute with Ponnambala about his pay. 

The evidence of the remaining witnesses for tha plaintiff', with one exception, 
Vydilinga Tambiran, whose evidence need not be noticed, relates to the ques- 
tion whether Ponnambala was a Tambiran of Pharma] mrarn, and it will be 
better now to notice his witnesses in answer to the charges against him. He 
was first examined. He said that he was a native of Kallianpuram and 
received mantra kashayam in Sivasilam. He denied that while he was doing 
duty as Odakkam Tambiran he was removed for any fault, or that the Pandara 
Sannadhi held an inquiry as to his having appropriated to his own use paddy, 
cloth and cash ; or that he was tried ar, Dharmapuram for any fault committed 
at Tiruvarur. He said in cross-examination that “ orders were received that it 
was wrong to have granted a lease to the tnaniagar of the village of Sakkra- 
mangalam * . . that it was wrong not to have collected 150 kalams of paddy * 

out of the lease amount. The order to the effect that it was wrong to have grant- 
ed remission of 50 kalams of paddy was received subsequent to the explanation 
sent by me to the Pandara Sannadhi. ” He also admitted that uthara 
chits were not properly kept by him, and that they should be properly 
kept up. In the course of a long cross-examination he repeated that he 
was not dismissed from the Odakkam, and was not found fault with 
for stealing money and [360] paddy, ^ or punished for it. This examina- 
tion was taken on the 11th of April 1888, and it appears from the Judge’s 
diary that, owing to his illness, and the Court being closed for recess, 
the further hearing was postponed till the 13th of September. On the 18th 
of September the witness was re-called and examined by the plaintiff’s pleader, 
when he said that, he never made expense without issuing uthara chits. He 
was then examined as tb sums amounting to Rs. 200 credited in the accounts 
of Rajan Katlai under the name of Somasundari Chetti. He admitted that 
there was a man of that name at Dharmapuram, a cook in the mutt there, 
who was serving under him for a month or two, but he said he did not know 
who the Somasundari Chetti in the accounts was and did not inquire u until 
now.” He said he knew the man; hi was living at Tiruvarur; he kept no 
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profession of any kind as far as be knew ; he said be had a house ; he must look 
to the accounts to see if there were any dealings with that man before he went 
to Rajan Katlai. He then spoke about credit in the name of Tiyagu Chetti 
which he had been charged with. He said that one Tyagaraja Pillai and a 
Mudaliar kept a common shop at Tiruvarur ; that the kanukkupillai 
used to borrow from him for their Katlai purposes and wanted to give 
credit in the name of Tiyagu Chetti, and he gave him leave to do so ; that he 
knew Tyagaraja Pillai who came to him to demand money due to him ; that 
there was no man of the name of Tyagaraja Mudali at Tiruvarur, and he had 
made a mistake when he said before that the creditor was Tyagaraja Mudali; 
that the Judge was not well at the time, and he was told to answer readily and 
to the point, and so the mistake happened. The Judge’s diary in the record 
shows that he was ill at this time. This part of Ponnambala’s evidence appears 
to be what is referred to in the judgment of the High Court as “ matters 
against him in evidence which he ought to have explained, but has not 
explained satisfactorily." It is to be observed that the plaintiff’s witnesses had 
been examined before the predecessor of the Subordinate Judge, who gave the 
judgment, but Ponnambala was examined before that Judge, who did not express 
any dissatisfaction with his evidence. The other witnesses spoke about his 
being a Tambiran of Dharmapuram, except the last, V, Krishna Aiyar, a vakil 
of the High Court. His evidence was that the nomination was made by 
the late Pandara Sannadhi after consideration of the merits and demerits 
[361] of the Tambirans from whom the selection might be made, and with a 
desire to select one who might not be disapproved by the Court. From his 
evidence the nomination appears to have been honestly made, and not from 
any undue influence or pressure. 

Some of the evidence for the plaintiff on the latter question has been 
already noticed. Two remain to be mentioned. Subramania Mudaliar, who 
lived in the Tinnevelly district, and was one of the chief disciples of the 
Dharmapuram adhinam, said that when Ponnambala was in the Odakkam, he 
told him he belonged to the Madura mafcam (apparently meant for adhinam) 
in reply to his questions where he came from, where he received his kashayam, 
and what he was doing. He was then dressed in the Dharmapuram style. 
“ From what Ponnambala told me I say he belongs to the Madura adhinam. 
t l have no other reason for saying that, he is a Tambiran of the Madura 
adhinam.” He also said he told him he belonged to Panangudi l 1 heetharappa 
Mudali, who also lived at Tinnevelly and is one of the disciples of the 
Dharmapuram mutt and one of the petitioners for the appointment of Saminadha 
Tambiran, said that the Dharmapuram adhinam had a mutt at Sivasilam 
in the Tinnevelly district ; that Ponnambala was a Tambiran of the Madura 
adhinam and belonged to Panangudi in the Nanguneri taluk ; that Kallianpuram 
is near Sivasilam ; there was a Kallianpuram Ponnambala, a Tambiran of 
Dharmapuram, who was dead. In cross-examination the witness said the 
no&inee, Ponnambala, told him about his native place : that he had belonged 
to Panangudi and had received his kashayam in the Madura mutt. He is the 
only witness who speaks about another Ponnambala. 

The case of the nominee, Ponnambala, was that be received his kashayam 
at the mutt in Sivasilam and did not belong to Panangudi, but to Kallian- 
puram. Three witnesses, members of his family residing in Kallianpuram, 
deposed that he got his kashayam at the Dharmapuram mutt at Sivasilam ; he 
was then 20 or 22 years of age. Another witness, Chitambaranadha,a Tambiran 
of Dharmapuram, said that Ponnambala got his mantra kashayam at 
Sivasilam ; the witness was then present at Sivasilam outside the puj&matam ; 
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that Ponnambala came to Dharmapuram and was employed at the 
Odakkam. Ponnambala was not asked in cross-examination or by his own 
pleader about the statements it had been said he had made that he came 
from the Madura adhinam. This is a frequent omission in trials in India, and 
[882] no inference can fairly be drawn from it. Their Lordships cannot 
attach much weight to the evidence that Ponnambala said he came from the 
Madura adhinam. Assuming that the witnesses intended to speak the truth, 
it is possible they may not have exactly recollected what was said. He may 
have said he came from Madura, which appears to be true, and it may have 
been supposed by the witnesses that he meant he came from the Madura 
adhinam. Their Lordships do not give credit to the evidence that he belonged 
to Panangudi, and that there was a Kallianpuram Ponnambala who is dead. 
Upon the question whether the nominee, Ponnambala, was a Tambiran of 
Dharmapuram, the High Court was silent, but as they may have thought it was 
unnecessary to decide it, no inference can be drawn from their silence. Upon 
the questions of fact in the case their Lordships have come to the same con- 
clusion as the Subordinate Judge, and they will humbly advise Her Majesty 
to reverse the order of the High Court, and to order that the appeal to it be 
dismissed with costs, and to affirm the order of the Subordinate Judge. The 
respondent, Sivagnana Dasika Gnana, will pay the costs of this appeal. 

Appeal allowed. 

Solicitor for the Appellant — Mr. R. T. Tasker. 

Solicitors for the first and third Respondents — Messrs. Keen, Rollers and Co. 


NOTES. 

£See 3ec. 47 C. P. C., 1908, which is the current Code ; also (1908) 31 Mad., 406 : 4 
M.L.T., 92.] 
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APPELLATE CIVIL. 

The 30th November and 1st , 6th and 7th December , 1893 and 9th March 1S94. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Shephard. 

Mallikarjuna Prasada Naidu (Defendant) Appellant 

versus 

Durga Prasada Naidu and another (Plaintiffs! Respondents/ 1 ’' 

Hindu law— Partition — Maintenance — Arrears of maintenance- 
Wrongful withholding. 

Where, in consequence of a suit for partition of the entire family property, a portion of 
the property is divided, but the remaining portion is declared impartible, the family remains 
undivided in respect to the latter portion. 


Appeals Nos. 47 and 48 of 1892, 
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... [ 888 ] In a suit for arrears of maintenance it is incumbent on the plaintiff to prove that 

there has been a wrongful withholding of the maintenance to which he is entitled. 

Jivi v. Ramji (I L. R., 3 Bom., 207), Mahalakshmamma v. Venk ataratnnmma (I. L. R., 
0 Mad., 83), and Sri Baja Satrucharla Jaganatha Razu v. Sri Raja Satrucharla Ranmbhadra 
Razu (I. L. R., 14 Mad., 240) followed. 

APPEALS against the decrees of 6. T. Mackenzie, District Judge of Kistna, in 
Original Suits Nos. 10 and 18 of 1891. , 

These two suits were filed by the younger brothers of the zamindar of 
Challapalli or Devarakota, who was the defendant in both suits. The plaints 
were similar, and set forth that plaintiffs and defendant were members of an 
undivided Hindu family ; that their father died on 6th April 1875, leaving these 
three sons; that disputes arose and plaintiffs lived apart from defendant from 
1st May 1875 ; that their father left a valuable zamindari estate, regarding the 
partition of which the parties engaged in litigation, which terminated with the 
decision of the Privy Council, dated 1st May 1890, that the zamindari was 
impartible ; that- the plaintiffs, while engaged in the partition litigation, did not 
ask for or receive maintenance from defendant ; that defendant in a written 
statement and in an affidavit admitted his liability to give plaintiffs maintenance; 
that each plaintiff received Rs 19,500 as maintenance during the pendency of 
the partition suit by ol der of Court ; that each plaintiff claimed Rs. 2,000 
per mensem as maintenance from defendant, with arrrears bearing interest, and 
sums for the marriages of their children, furniture and residence ; that this was 
demanded by a letter, dated 30th March 1891, and had not been given ; and the 
plaintiffs prayed for a decree for these sums as a charge upon the zamindari 
with costs and subsequent interest. 

The defendant filed similar written statements in the two suits. He plead- 
ed that plaintiffs had been divided from defendant since 30th September 1882}" 
the date of the decree of the District Court in the partition suit, and that they 
had no claim upon defendant for maintenance. Defendant denied that he had 
ever made any admission that he was liable to maintain plaintiffs after a decree 
for partition. Defendant pleaded that the amount of maintenance claimed was 
excessive, and that the other sums claimed were contrary to law and custom. 
Defendant also submitted that the [364] Court must take into account the 
amount of property which has come into the hands of plaintiffs from other 
sources, and suggested that Rs. 3,000 per annum to each plaintiff would be a 
sufficient grant. Defendant also stated that the plaintiffs were maintained 
until February 1879 out of the estate funds, and that defendant was ready and 
willing to maintain the plaintiffs in the family house in the accustomed manner. 
The defendant contended that plaintiffs by their acts and omissions had deprived 
themselves of the right to claim arrears of maintenance, and that the claim for 
arrears was for the most part barred. If arrears were granted, they ought not 
to be at the rate of Rs. 2,000 per mensem, and they ought not to bear interest, 
ancPthat the maintenance ought not to be a charge upon the zamindari. 

The District Judge decreed in favour of the plaintiffs and the defendant 
preferred this appeal. 

Pattabhirama Ayyar for Appellant. 

The Advocate-General (Hon. Mr. Spring Branson) and Venhatarama Sarnia. 
for Respondent. 

Judgment.— The plaintiffs and defendant are sons of the late Baja 
Ankinidu, iatnindar of Challapalli, who died in the month of April 1875 . The 
aamindari, as it has now been finally decided by the Privy Council, is an im- 
partible one, and consequently the eldest son of the late samindar, that is the 
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defendant, is in enjoyment. The present suits are brought against him for 
maintenance. 

The main question raised by the defendant is whether the family has, in 
consequence of proceedings in the suit ultimately determined by the Privy 
Council, become a divided one. 

A larger question was raised by the defendant’s vakil with regard to the 
right of a younger brother of the holder of an impartible zamindari to any 
maintenance at the hands of the zamindar for the time being. Having regard 
to the pleadings and issues, this general contention, we think, cannot properly 
be allowed on this appeal. If it could have been successfully maintained, it 
ought to have been raised in the Court of First Instance. The plaintiff would 
then have had an opportunity of meeting it by showing that at any rate 
in this family it has been usual for the reigning zamindar to make provision 
for the other members of his family, and there are somo indications that such 
was in fact the case. Moreover, in his written statement in the partition suit, 
the zamindar admitted his liability in this respect. 

[363] The real defence is based on the admitted fact that in 188 [0? 5 the 
plaintiffs brought a suit against the defendant for partition of the entiro family 
property, and, so far as the partible property was concerned, obtained a decree. 
It is said that the effect of a partition of any part of the property of a 
Hindu family is to sever the joint ownership in respect of the whole property, 
and that it is not legally possible for a family to divide a portion of their family 
estate and yet to remain undivided in respect of the remainder. It is true that, 
when a partition is effected in a family either by agreement or by decree, the 
result generally is to bring about a complete severance of the coparcenary, and 
that this consequence may follow, although in fact a portion of the property 
remains undivided. In the case, however, of division by consent of parties, it 
is clear that they may, if they choose, reserve and keep undivided part of the 
property. With regard to such part they must necessarily retain the status of 
undivided family. See Sri Raja Satrucharla Jaggannadha Razn v. Sri Raja 
Satrucharla Ramabhadra Razu (I. L. R., 14 Mad., 240). No authority for the 
contrary proposition was cited by the zamindar’ s vakil. In the present case, 
with regard to the property which remains undivided, there was on the 
plaintiff’s si(Je a demand that it should be divided, but that demand was in- 
effectual because in point of law the property was not partible. No partition 
has taken place either by decree or by consent, and therefore, in our judgment, 
the rights of the junior members of the family remain as they were before any 
demand was made. That is to say, they retain “ such right and interest in 
respect of maintenance and possible rights of succession as belong to the junior 
members of a raj or other impartible estate descendible to a single heir.” See 
Sarto; Kuati v. Deoraj Kuari (I. L. R., 10 All., 285). If the plaintiff is entitled 
to maintenance he is, we think, entitled to have it charged on the zamindari 
property or part of it. See Coomara Yettapa Naikar v. Venkateswara Yettia 
(5 M. H. C. R., 405.) In view of the liberty of disposition enjoyed by the 
zamindar there is no other way in which the rights of junior members can be 
secured. No reason was suggested why in this respect any distinction should 
bt 3 made between the male and female members of a family, and in the case 
of women there is no [366] doubt that a decree for maintenance in their 
favour is generally accompanied with a direction making it chargeable on 
certain specified property. We think, however, that the zamindar is justified 
in objecting to the decree as framed by tho District Judge, inasmuch as it 
fetters him unnecessarily in the disposition of his property. It is sufficient 
that the decree should make the maintenance chargeable on certain villages, 
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and if the parties cannot agree, we must ask the Judge to find what particular 
property will form sufficient security. 

The next question is as to the rate at which maintenance should properly 
be allowed. It was contended on behalf of the zamindar that in estimating 
the rate the Court should take into account thi property alleged to be in the 
hands of the plaintiff, and the finding of the Judge with regard to that property 
was impugned. 

The zamindar’ s vakil relied particularly on certain letters put in by the 
plaintiff himself and admitted in some unaccountable way, although the 
writer of them was not called and was admittedly alive. The case made for the 
zamindar was that lanka lands of considerable value had been acquired by the 
plaintiff in his own name, and in June 1890, when the unfavourable judgment 
of the Privy Council had been heard of, transferred benami to Janakiramayya, 
the District Munsif. We do not think this is proved, and agree with 
the conclusion stated by the Judge in the 41st paragraph of his judgment. 
Janakiramayya’s letters, some written to the zamindar’s brother, Ramalinga, 
and some to the plaintiff’s servant Suryaprakasa (llth witness), cannot fairly 
be construed as implying that the lands belonged to the plaintiff or his brother. 
The District Judge has found that a monthly allowance of Rb. 500, with an 
additional Rs. 250 in lieu of any provision for a house, furniture, cattle or 
occasional expenses, e. g. t on account of marriages, is an adequate and fair 
allowance. The plaintiff had asked for a much larger sum, viz., Rs. 2,000, 
and the defendant had named a smaller one, viz., Rs. 250. It appears from 
the notes that the quantum of the allowance was in a great measure left to 
the Judge, and considering his experience in the district, we should be slow to 
disturb his judgment in the matter. On the part of the plaintiff it is urged 
that' the allowance ought to be raised at least to Rs. 1,000 per mensem, and 
that some provision ought to be made from the allotment to the plaintiff 
©f a house and garden. On the other hand, it is contended for the 
[367] zamindar that the allowance of Rs. 750 is excessive. We think that 
the District Judge has given good reasons for refusing to grant the use of a 
house to the plaintiff, and we are not satisfied that the money allowance he 
has made is either excessive or inadequate. 

The District Judge has granted arrears at the rate of Rs. 500 per mensem 
for twelve years prior to the institution of the suit. In this we think he was 
wrong. The right to maintenance is primarily a right to be maintained out 
of the current income of the property in the enjoyment of the party charge* 
able. The circumstance however, that a person entitled to maintenance has 
not in fact been maintained by the person chargeable does not necessarily give 
him a right of action for arrears. On proof of failure to maintain without 
more, he cannot be said to become a creditor of the person in default. It is 
incumbent on him to prove that there has been a wrongful withholding of the 
maintenance to which he is entitled. Jivi v. Bamji (I.L.R., 3 Bom., 207) and 
Mahalakshmamma v. Ve?ikataratnama (I. L. R,, 6 Mad., 83). If it were not so, 
it would mean that the manager of the family could, at the choice of any 
member preferring to reserve his claim for maintenance out of current income, 
be compelled to pay him from time to time sums of accumulated arrears which 
could only be paid out of capital. In this case it is admitted that the plain- 
tiff has, since the 1st May 1875, been living apart from the defendant, and has 
neither asked for nor received maintenance except what he received under the 
order of tjhe High Court pending the appeal to the Privy Council, that is, 
between December 1887 and July 1890. 

, In our opinion it is dearly the plaintiff’s own fault that he has not received 
maintenance for the whole period of twoive years for which he <'W rr )* it. 
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In. his suit brought in 1880 he made another and inconsistent claim, and there- 
fore he has no right now that he has failed in that litigation to complain that 
a claim not made by him, though conceded by the defendant, was not satisfied. 
There has been no wrongful withholding on the part of the defendant. We must, 
therefore, reverse the decision of the District Judge with regard to the arrears, 
except as regards the period above mentioned, during which payment was 
actually made. The allowance for that period was demanded and given on 
the footing of maintenance, and »>s the sum will have to be refunded by the 
[ 368 ] plaintiff in execution of the decree of the Privy Council, we think that 
plaintiff is entitled to a decree for the same sum, viz., Es. 19,500 in the 
present case, to which must be added Es. 3,500 for the seven months between 
the date of the institution of the suit and the making of the decree, for the 
Judge has decreed payment of the higher rate of Es. 750 per mensem only 
from the latter date, and in that respect we do not alter the decree. 

Subject to the alterations required by this judgment, the decrees are 
confirmed, and plaintiffs must pay proportionate costs of these appeals. 

Their memoranda of objections are dismissed with costs. We see no 
reason to interfere with the decrees of the Judge on the point raised. 

If the parties do not agree within one week from date of receipt of this 
order, the Judge must proceed to inquire as to the property which should be 
charged with the maintenance. 


NOTES. 

[ This case was affirmed by the Privy Council on appeal, (1900) 24 Mad., 147. It was 
followed in (1895) 6 M.L.J., 147 (148).] 
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APPELLATE CIVIL. 


The 20th December , 1893 and 29th March , 1891. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Madhava Eau (Plaintiff) Appellant 

versus 

P. M. Fernandes.' (Defendant) Eespondent.* 

Tort — Injury to property — Contributory Act — Test thereof . 

As in the case of contributory negligouoe, so an act of one party can only bo contributory 
to the injury he complains of, if by the exercise of ordinary care the other party could not 
have avoided causing the injury. 

SECOND Appeal against the decree of S. Subbarayar, Subordinate Judge of 
South Canara, in Appeal Suit No. 321 of 1891, confirming the decree of 
A. Babu Eau, District Munsif of Udipi, in Original Suit No. ia5 of 1890, 

The plaintiff was the owner of a garden. The defendant was his neigh- 
bouring proprietor on the north and east. The plaintiff’s case was that his 
garden was surrounded on three sides — north, [369] east and west — by 

^ • Second Appeal No. 651 of 1893, 
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three channels ; that, at a certain point, the defendant blocked up tbe com- 
munication of the third channel with the first by reo&itly putting up a 
wall ; that, by pushing forward a bank to the sofith of his fields and 
adding to them, and by additions to the west of his gardens, defendant had 
encroached upon the beds of the first and second channels and narrowed their 
water-way considerably ; that by deepening the channel below the foundation 
of a stone embankment of the plaintiff’s he had endangered it, and that these 
wrongful acts of the defendant had caused the water on three sides of his 
garden to increase so in depth and force as to overflow his garden, wash off the 
surface soil and otherwise damage his trees. Plaintiff accordingly prayed that 
the channels might be restored to their former condition, or Rs. 50 paid to 
him in the alternative, and that Rs. 21 for damages already sustained might be 
awarded. 

The defendant denied the alleged encroachment and acts complained of, 
and charged plaintiff with having trespassed upon and included the village 
road and channel to the area of his garden and otherwise encroached from his 
side of the garden. 

The District Munsif found that the narrowing of the first and second 
channels and their water-way was caused by the wrongful encroachments into 
and usurpation of unassessed Government waste land set apart for ‘ Karugula- 
nadedari* (cattle path) by plaintiff and defendant. 

That defendant had blocked up the channel and cut off the communica- 
tion of the first channel with the third ; that defendant had deepened the first 
channel ; that these wrongful acts, though they caused damage to plaintiff’s 
property, were not the sole causes of the damage complained of, the plaintiff 
having also contributed to bring about the result. In this view he dismissed 
the plaintiff’s suit. 

♦ The plaintiff appealed on the ground, inter alia , that the encroachment 
on his part on Government land had taken place more than twelve years before 
and did not contribute to the injury complained of. The District Judge con- 
firmed the decree of the District Munsif. 

The plaintiff preferred this appeal. 

Bamachandra Ban Saheb for Appellant. 

Sundara Ayyar for Respondent. 

[370] Order.— On the facts found the decrees of the Courts below cannot 
be supported. It is conceded that the encroachment in the channel by plaintiff 
was long before the defendant’s encroachments. The Courts below are in error 
in supposing that plaintiff’s suit must fail on the ground that he also contri- 
buted to the injury. As in the case of contributory negligence, so also in the 
present case, plaintiff’s encroachment could only be held to be contributory if 
by the exercise of ordinary care defendant could not have avoided causing 
the injury. Government, on whose property both parties are found to have 
encroached, may be entitled to require both parties to restore the channel to 
its original width ; but as between plaintiff and defendant it was the latter’s 
recent encroachment that was the cause of plaintiff’s land being submerged. 
This is a wrong against which plaintiff is entitled to relief against the defendant. 

We, therefore, set aside the decrees of the Courts below and call upon the 
Subordinate Judge to submit findings on the eighth issue, viz., to what relief 
(if any) is*the plaintiff entitled under the circumstance of the case, within one 
month from date of receipt of this order, and seven days will be allowed for 
filing objections after the finding has been posted up in this Court. 
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(In oomplianqa with the above order, the Subordinate Judge submitted a 
finding which was accepted by the High Court in the following judgment) : — 

Judgment. — Accepting the finding, we reverse the decrees of the Courts 
below and direct that the channel and cattle lane be repaired by the defendant, 
or else that he do pay plaintiff a sum of Bs. 30 (thirty) as costs of doing the 
work, and that defendant do pay plaintiff a further sum of Bs. 15 as damages, 
and that he do also pay plaintiff proportionate costs on the above in all three 
Courts. 


[371] APPELLATE CIVIL. 

The 5th and 11th August , 1892. 

Present : 

Mr. Justice Muttusami Ayyaii and Mr. Justice Parker. 


Joseph (on behalf of the Secretary of State for India in Council) 

Petitioner 

versus 

The Salt Company (Subbiah Pandaram and Company) Bespondents.* 


Code of Civil Procedure— Act XIV of 1882 f s . 622 — Land Acquisition Act — 
Act X of 1870 , 35 . 3 , 24, 25 , 29 and 34 — 4 Material irregularity ' — Mistake in 
regard to the principle of calculation of the value of the land acquired. 

If a Judge and assessors, sitting to determine tho amount of compensation to bo awarded 
for land acquired under the Laud Acquisition Act of 1870, have refused to take into con- 
sideration any of the matters prescribed by s. 24 of that Act, or have improperly' taken into 
consideration any of the matters prohibited by s. 25 thereof, such procedure would amount 
to material irregularity in the exercise of their jurisdiction, and would justify the interven- 
tion of the High Court under s, 622 of the Code of Civil Procedure. Having regard to the 
definition of ‘ land ’ contained in 8. 3 of Act X of 1870, there is nothing illegal in a Judge 
taking into account the value of works on the land which make it suitable for a salt factory ; 
gnd even if, in making his estimate of the market value of tho land, he took into considera- 
tion the price paid for neighbouring pans, and was in error in so doing, his mistake would be 
only one concerning the principles of valuation and not an irregularity in the exercise of 
jurisdiction. 

PETITION under Section 622 of the Code of Civil Procedure, praying the 
High Court to revise the order of J. A. Davies, District Judge of Tanjore, in 
Compensation Case No. 4 of 1890. The facts of the case appear sufficiently 
for the purpose of this report from the foregoing and from the judgment of the 

High Court. _____ _ _ 

* Civil Revision Petition No. 312 of 1891. 
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The Acting Government Pleader ( Subramania Ayyarr) for Petitioner. 

Mr. Wedderburn , Sankarm Nayar and Madhava Bow for Respondents. 

Judgment. — This is a Civil Revision Petition put in on behalf of the 
Secretary of State in Council under Section 622 of the Civil Procedure Code 
against the decision of the District Judge of Tanjore and the assessors in Com- 
pensation Case No. 4 of 1690. 

[372] The first question which arises is whether the High Court has power 
to entertain the petition under Section 622, Civil Procedure Code. The Judge 
and assessors agreed as to the amount of compensation to be awarded, and, 
under Section 29, Act X of 1870, their decision is final. But under Section 34, 
the Judge and assessors are bound to state the grounds of their award under 
clauses 1-4 of Section 24, and if it can be shown that they have refused to 
take into consideration any of the matters prescribed by that section or have 
improperly taken into consideration any of the matters prohibited under 
Section 25, we think such procedure would amount to material irregularity in 
the exercise of jurisdiction which would justify interference under Section 622, 
Civil Procedure Code. We find, moreover, that, in a case in which a question 
rose under Section 55 of the Land Acquisition Act, the High Court of Calcutta 
held that though there was no appeal from what the Judge had decided, it 
could be set aside as being in excess of his jurisdiction. Taylor v. The 
Collector ofPurnea (I. L. R., 14 Cal., 423, 429). 

Passing to the grounds for the award stated under Section 34, we find 
that the Judge and assessors state that they award under Section 24, Clause 1, 
the sum of Rs. 42,500 “ on the ground of that being its market value judging 
(i) by the amount actually expended upon the property, (ii) by the amount 
fetched at sales in neighbouring pans, and (iii) at the average value per pan 
arrived at with reference to the estimate of the several witnesses." 

Prima facie there is no illegality or irregularity in the exercise of juris- 
diction in this award, the ‘market value of the land’ being the first matter which 
the Judge and assessors were bound to consider under Section 24, Clause 1, 

* It is contended, however, for the Government that the Judge and assessors 
were wrong in estimating the market value of the land as a salt factory, because 
the Salt Commissioner could, at any time, withdraw the licence to make salt 
under Madras Act IV of 1889, that the land could not, therefore, have any 
market-value as a salt factory, and that the selling price of the land itself was 
the proper criterion for value. 

It is true that Section 16, Madras Act IV of 1889, directs that, when on 
cancelment of a licence the Commissioner resolves to retain the salt works,- 
and to acquire the proprietary rights of the [373] late licensee, the value of 
the land as a site for salt manufacture shall not be taken into account in 
acquiring the proprietary right, but that compensation shall be paid to the late, 
licensee at the rate fixed in Section 18. But this Act did not receive the 
assent of the Governor- General till 30th December 1889, subsequent to this, 
land being taken up under Act X of 1870, and, in the former Salt Act I of 
1882, we find no corresponding provision. We observe that the lands were 
purchased by the company in 1885 and 1886 for about Rs. 3,000, and that in 
making his offer of Rs. 18,002-11-6 for acquiring them under the Act the 
Collector has taken into consideration the cost of converting them into salt pans. 
At the time, therefore, the land was acquired, there was no direction that the 
Government should only be called upon to pay the value of the land alone and 
that compensation for its special value should only be paid for at fixed rates. 
Looking to the definition of ‘ laud ’ in Section 3 , Aofr X of 1870, we are not 
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able to say there was any illegality in the Judge taking into account the value 
of the works which made the place suitable for a salt-factory, and even if, in 
making his estimate of market value, the Judge was in error in taking into 
consideration the price paid for neighbouring pans, the mistake would at most 
be only one concerning the principles of valuation and not an irregularity in 
the exercise of jurisdiction. We must dismiss the petition with costs. 

MOTES. 

[ See also (1899) 1 Bom. L. R., 454.1 


[17 Mad. 878] 

APPELLATE CIVIL. 

The 15th and 16th February and 4th May , 1894 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Rahamtullah Sahib (Defendant) Appellant 

versus 

Rama Rau and another (Plaintiffs) Respondents.* 

Will — Probate — Interest of defendant in testator's estate . 

In a suit brought to obtain probate of a will the defendant, before he can contest the will, 
must show that he has some interest in the testator’s estate. The fact of being a legatee 
under the will, or a creditor of the testator, does not amount to such an interest. But proof 
of a former will of the testator in which the defendant is interested is a sufficient interest t<^ 
contest the will set up. 

[374] Appeal from the decree of Shephard, J. f sitting on the Original Side of 
the High Cdhrt in Testamentary Original Suit No. 10 of 1892. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court. 

Mr. Michell , Subramania Ayyar and Mr. Laing for Appellant. 

The Advocate-General (Hon. Mr. Spring Branson ), Mr. Wedderbum , 
Mr. TF. Grant and Mr. D. Grant for Respondents. 

Judgment. — This was a testamentary suit brought to obtain probate of the 
last will and testament of the late Raja of Venkatagiri in the district of Nellore. 
Plaintiffs alleged that the late raja made his last will on the 3rd June 1892 
and died on the 6th idem, and, as executors appointed by testator, they claimed 
probate. Exhibit A is the will propounded by them, and among the legacies 
mentioned therein, a sum of Rs. 1,000 is given to defendant Haji Muhammad 
Bahamtullah Saheb. He, however, filed a caveat objecting to the grant of 
probate on the ground that the will is not genuine ; that its execution was 
prooured by fraud, coercion or undue influence ; that the testator did not»know 
what he was doing, nor understand the nature and effect of its provisions, if in 
fact he signe d or affixed his mark to the alleged will. Defendant set up another 

’ * Appeal No. 29 of 1898. 
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will, dated the 31st May 1892, whereby it is alleged the late raja appointed 
Dew an Bahadur Baghunadha Row, the Honourable Mr. Humayun Jah Bahadur, 

Kummati Krishnamaobari and Dewan Bahadur T. Venkasami Rao as 
executors. Defendant stated that that will purports to remit, inter alia % a debt 
of Rs. 55,000 due from him to the testator, and further, to give defendant a 
legacy of Rs. 5,500. He further alleged that the will relied on by him was in 
the possession or power of the testator's sons and others, including the plain- 
tiffs, Raja T. Rama Row and Ramakrishniah. 

Plaintiff's application for probate of the will propounded by him was made 
on the 12th August 1892 and the defendant’s caveat was filed on the 19th 
idem. On the 24th January 1893 the following four issues were fixed for 
decision: — 

(i) Whether the will dated 3rd June 1892 was genuine ? 

(ii) Was the deceased raja at the time of executing the same of sound 

and disposing mind ? 

(iii) Is the will invalid as having been procured by fraud, coercion, undue 
influence or such importunity as took away his free agency in the 
matter ? 

(iv) Was it duly attested ? 

[375] On the 7th February 1893 two more issues were framed with reference 
to plaintiff’s averment that defendant had no interest in the estate of the late 
raja entitling him to intervene in the matter of their application for probate, 
and to call upon them to prove the will in solemn form. The additional issues 
are-— whether defendant has any interest in the estate of the deceased raja,” 
and “ whether it is competent to the defendant to prove such interest, if any, 
in this suit." The final hearing was fixed on the 3rd March for the 12th 
April, and it was also directed that the additional, or the fifth and sixth, 
issues be tried first. The suit came on for trial before Mr. Justice SHEPHABD 
on the 19th April 1893, and on that day defendant applied for an adjourn- 
ment in order that he might bring in the prior will set up by him, and was 
^not ready with his evidence. The learned Judge declined tojgrant the applica- 
tion on the ground that it was made at the very last stage of the argument. 
Thereupon, he recorded a judgment, finding the first of the additional and 
preliminary issues in plaintiff’s favour, and decreed that the will dated 3rd 
June 1892 was the last will and testament of the deceased raja, and that the 
probate thereof be granted to plaintiffs. Hence this appeal. 

Two questions arise for determination in this appeal, viz., whether, apart 
from the prior will set up by the defendant, there is proof of defendant's 
interest in the testator’s estate, and whether the learned Judge ought to have 
granted an adjournment to enable defendant to bring in the alleged prior will. 
As regards the first question, we agree with the learned Judge that, apart from 
that will, defendant has no interest. It is true that under the will propounded 
by plaintiffs, defendant is entitled to a legacy of Rs. 1,000, but this circumstance 
can give him no right to denounce that will and to call for proof of it in solemn 
form. Another contention on appellant's behalf is that he claims to be also a 
creditor of the late raja. Adverting to this contention, the learned Judge has 
observed that in reality there is no evidence that appellant is a creditor of the 
testator, and even if he is, this will not help him. 

The law is clear on this point. In Hingestm v. Tucker (2 Swaby and 
Tristram s Rep,, 596) it was held by Sir 0, CBESSWELh that before a person can 
be permitted [376] to contest a will, the party propounding it has a right to 
call upon him to show that he has some interest. Section 250 of the Indian 
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Succession Act is framed on the same principles. As for the nature of the 
interest which ought to be proved, it was held in Kipping v. Ash (1 Robertson’s 
Rep., 270 j that the bare possibility of an interest is sufficient. But this 
possibility should rest on existing facts and not on mere conjecture. In Crispin 
v. Dogtione (2 Swaby and Tristram’s Rep., 17) it was held by Sir 0. CBESSWELL 
that the possibility of filling a character which would give the party concerned 
an interest was not sufficient, but that there must be a possibility of having 
an interest in the result of setting aside the will. There are also several 
Indian cases in which an interest was considered necessary and made the 
subject of inquiry, and we may refer to In the matter of the petition of 
Desputty Singh (I. L. R., 2 Cal., 208), Komallochun Duttv . Nilruttcn Mundle 
(I. L. R., 4 Cal., 360), In the matter of the petition of Hurro Lall Shaha 
(I. L. R., 8 Cal., 570), Nilmoni Singh Deo v. Umanath Mookcrjee (I. L. R., 10 
Cal., 28). In in the matter of the petition of Desputty Singh (I. L. R., 2 
Cal., 208), and in Menzies v. Pulbrook and Ker (2 Curteis Rep., 845) it was 
decided that a creditor of the testator has no right to contest the will, for the 
reason that it is indifferent to him whether he shall receive his debt from an 
executor or an administrator. 

There is, however, no doubt that if the defendant proved the prior will, 
he would have a sufficient interest to contest the will set up by the plaintiffs. 
The material question, therefore, is whether the defendant was justified in not 
producing, at the date of the final hearing, evidence to prove the prior will on 
which he relies. He ought to have been prepared to proceed at once with 
the case if the sixth issue had been decided in -his favour. It is quite possible, 
however, that he expected that the second preliminary issue would be deter- 
mined first and hoped to frame his procedure with reference to such determi- 
nation. Moreover, defendant will be hereafter precluded from proving the 
will set up by him, as it has been held that when once probate of a will has 
been granted in solemn form, no one who has been cited or taken part in the 
proceedings or who was cognizant of those proceedings and stood by, can after- 
wards seek to have it cancelled. In re Pitamber Girdhar (I. L. R. f 5 Bom., 638). 
We are of opinion therefore that if defendant pays [377 J into Court within 
one week from the date of re-opening of this Court after the recess all the co&ts 
incurred hitherto by plaintiffs both in the Court below and on appeal, the 
decree of the learned Judge should be set aside and the case remanded for 
disposal afresh, after giving appellant an opportunity to prove the will set up 
by him, and that if the appellant fails to make such payment within the time 
thus allowed, the appeal shall stand dismissed with costs throughout. 

NOTES. 

[ See also as to tho interest necessary, (1900) 4 C. W. N., 602 ; 10 G. L. J., 263 ; (1902) 
P. L. R., 2.J 
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APPELLATE CIVIL. 


The 25th November, 1892. 

Present : 

Mr. Justice Muttusam![ Attar, and Mr. Justice Parker. 
Venkatrayer (Petitioner) 

versus 

Jamb’oo Ayyan (Respondent).* 


Appeal from insolvency order — Code of Civil Procedure — Act XIV of 1882, ss. 

588 (17) 589— Act VII of 1888, s. 56— Act X of 1888, s. 3, cl. (a). 

Bearing in mind that section k 589 of the Code of Civil Procedure was passed to regulate 
the appellate jurisdiction in appeals from orders, the words ‘Court subordinate to that Court* 
in section 3 of Aot X of 1838 must be construed with reference to its appellate jurisdiction. 
Consequently, a District Court has no jurisdiction to hear an appeal from an order in insol- 
vency matters, in a case where it has no jurisdiction to hear an appeal in the suit itself, as 
when the subject-matter of the suit is more than Rs. 6,000 in value. 

PETITION under section 622 of the Code of Civil Procedure, praying the High 
Court to revise the order of J. A. Davies, District Judge of Tanjore, passed 
on appeal against Order, No. 94 of 1891, presented against the order of 
P. Doraisami Iyer, Acting Subordinate Judge of Tanjore, in Insolvency Petition 
No. 2 of 1890 (in connection with Original Suit No. 36 of 1886). 

The defendant in Original Suit No. 36 of 1886 applied under Section 344 
of the Code of Civil Procedure to the Subordinate Judge of Tanjore, praying 
that he might be declared an insolvent, being unable to satisfy his debts, 
which amounted to over Rs. 9,000. The Subordinate Judge granted the peti- 
tion. The [378J plaintiff in the above suit, a scheduled-creditor of the 
petitioner, appealed to the District Judge against the order of the Subordinate 
Judge, who allowed the appeal on the ground that the Subordinate Judge had 
no jurisdiction in the matter, and that the application for insolvency should 
have been made to the District Court. The original petitioner preferred this 
appeal to the High Court against the order of the District Judge on the ground 
that the appeal should have been made to the High Court. 

Snrangachariar and Parthasaradi Ayyangar for Petitioner. 

Bamachandra Ayyar and Sivaswani Ayyar lot Respondent. 

Judgment. — The question before us is whether the appeal lies to the 
District Court or to the High Court. The suit in which the order was passed 
was one in which the subject-matter was over Rs. 5,000 in value and the 
appeal in the suit therefore lay to the High Court. 

As section 589 of the Code of Civil Procedure was first enacted, appeals 
from orders specified under section 588, clause 17, lay in all cases to the High 
Court. This was modified by Aot VII of 1888, in which the Court to hear the 
appeal in the suit was made the Court to hear the appeal against the orders in 
insolvency matters. The section thus modified failed, however, to provide for 
oases in which orders in insolvency matters were passed by Courts of Small 
Causes, and by Section 3, Act X of 1888, it was provided that an appeal from 
ap order specified in sectio n 588; clause 17, should lie (a) to the District Court 
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when the order was passed by a Court subordinate to that Court ; and ( b ) to 
the High Court in any other ease. 

The question, therefore, is whether clause (a) operates to transfer the 
jurisdiction from the High Court to the District Court, in oases in which the 
subject-matter of the suit is over Bs. 5,000 in value. Section 2 of the Code, 
of Civil Procedure makes a Subordinate Court subordinate both to the High Court 
and the District Court, but the Civil Courts Act gives the appellate jurisdiction 
exclusively to the High Court in suits in which the subject-matter is overBs. 5,000 
in value. Bearing in mind that section 589 of the Code of Civil Procedure was 
passed to regulate the appellate jurisdiction in appeals from orders, we 
are of opinion that the words ‘ Court subordinate to that Court ’ must be 
construed with reference to its appellate jurisdiction. It would be anoma- 
lous that a District Court should have jurisdiction to hear appeals from such 
[379] orders when it had no jurisdiction to hear an appeal in the suit itself, 
and the first clause in the section points to an intention to give jurisdiction in 
insolvency matters to the ordinary appellate forum. 

We must set aside the order of the District Court and direct that the 
appeal be returned to the party for presentation in the High Court. Appel- 
lant is entitled to his costs in this appeal , but we make no order as to costs in 
the Court below, since the point was not taken there. 

NOTES. 

[ This case has not been followed in later cases, (1900) 23 All., 56 ; (1906) 2 N. L. B., 
54 ; (1968) 19 M. L. J. f 68 ; (1903) 27 Bom., 604.] 
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APPELLATE CIVIL. 

The 22nd December , 1893 , and £5rd January , 26.94. 
Present : 

Mr. Justice Muttusami Ayyar. 

Gnanamuthu Upadesi (Petitioner) Appellant in Civil 

Miscellaneous Appeal No. 130 
versus 

Vana Koilpillai Nadan (Counter-Petitioner) Respondent 

in the above. * 


Aseervadham (Petitioner) Appellant in Civil 

Miscellaneous Appeal No, 139 
versus 

Vana Koilpillai Nadan (Counter- Petitioner) Respondent 

in the above.* 

Limitation— Limitation Act , sch. 77, art. 1 78— Applications for probate . 

The Limitation Act does; not apply to applications for probate, and the applications 
reforred to in art. 178 f of sch. II of that Act are applications under the Code of Civil 
Procedure. Janaki v. Kesavalu (I. L. R., 8 Mad., 207), Bai Manekbai v. Manekji Kavasji 
(I. L. R., 7 Bom., 213), and Ishan Chunder Roy in re il. L. R., 6 Cal., 707), followed. 

Appeals against the orders of T. M. Horsfall, District Judge of Tinnevelly, 
passed on Civil Miscellaneous Petition No. 165 of 1892 and Succession Certificate 
Petition No. 40 of 1892, respectively. 

The facts of the case appear sufficiently for*the purposes of this report from 
the judgment of the High Court. 

The petitioner preferred these appeals. 

Rang a Chariar for Petitioner. 

[380] Judgment. — These appeals have been preferred from .two orders 
passed in connection with a previous order nado oa an application for probate, 
which was registered as Certificate Case No. 9 of 1892 on the file of the District 
Court of Tinnevelly. The facts of the case, in so far as they relate to that 
application, are shortly these. A lady at Tuticorin called Ponniya Muthu 
Nadathi died on the 12th June 1891. Appellant is her father and respondent 
is her husband. The former applied for probate, alleging, that she had left a 
will and appointed him executor, but the latter contended that the alleged will 

* Appeal against Orders Nos. 130 and 139 of 1692. 


t [Art 178 : — 


Description of suit. 

Period of 
limitation, j 

Time from which period begins to run. 

Applications for which no period 
of limitation is provided elsewhere 
in this schedule, or by the Code 
of Civil Procedure, section 230. 

Three years 

* 

i 

When the right to apply accrues.] 
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was a forgery and repudiated appellant’s claim to probate. He urged further 
that she died intestate leaving a son surviving her, though he survived her but 
for three months, and that respondent was entitled to letters of administration 
in regard to her estate. But when the application for probate came on for dis- 
posal on the 16th February 1892, as the appellant’s vakil stated that he had 
no instructions, the application was dismissed with costs. No appeal was 
preferred from the order of dismissal. 

But on the 10th March 1892 appellant made another application for pro- 
bate to the District Court. The Judge held that there must first be a petition 
asking, for reasons stated, that the order on Petition No. 9 of 1892 should be 
set aside or reviewed, and on the ground that no such petition had been presented ; 
he dismissed the second application for probate with costs on the 7th April 1892. 
From this order appellant has preferred Civil Miscellaneous Appeal No. 139 
of 1892. 

On the 29th April 1892 appellant made an application to the District 
Court praying that the order of the 16th February 1892 be set aside and the 
original application for probate be restored to the file. On the 29th July 1892 the 
Judge dismissed this application as barred. He observed that the rulings in 
Janaki v. Kesavalu (I. L. R., 8 Mad., 207), fshan Chnnder Roy in re (I. L. B., 
6 Cal., 707), and Bat Manekbai v. Manekji Kavasji (I. L. R., 7 Bom., 213) 
did not apply, as in all these cases the limitation was merely held not to apply 
to the institution of proceedings, and that in the case before him the proceed- 
ings had begun and must, therefore, be governed by the Code of Civil Proce- 
dure and the Limitation Act. From this order Civil Miscellaneous Appeal No, 
130 of 1892 has been preferred. 

[381] Civil Miscellaneous Appeal No . 139 of 1892 . — The Judge’s order in 
dismissing the second application for probate on the application of 10th March 
1892 is clearly bad in law. It was a fresh application for probate, and the 
Judge was in error in not treating it as such. It was pointed out in Janaki 
v. Kesavalu (I. L. R., 8 Mad., 207), so early as November 1884, that the 
Limitation Act was not intended to apply to an application for probate, an 
application under the Religious Endowments. Act, an application for a certifi- 
cate to collect the debts, an application for the appointment of new trustees, 
and similar applications. It was also explained in the case of Bai Manekbai 
v. Mavekji Kavasji (I. L. R., 7 Bom., 213) iind in re Ishan Chundur Roy (I. 
L. R., 6 Cal.? 707) that article 178 of schedule II of Act XV of 1877 is limited 
to applications made under the Code of Civil Procedure, that an examination 
of all the other articles in the second schedule relating to applications, that is 
to say of the third division of that schedule, shows that the applications therein 
contemplated are such as are made under the Code of Civil Procedure, and 
that though article 178, when read alone, seems capable of the widest exten- 
sion to every application that can possibly be made to a Court, the applications 
referred to in that article are applications ejusdem generis , i.e. t applications 
under the Code of Civil Procedure, and that aDy other construction would lead 
to the most inconvenient results. It is no doubt usual to demand an explana- 
tion when there is unreasonable delay in applying for probate, because the time 
when after the testator’s death the will is to be proved is not fixed, and the 
explanation is necessary to assist the Judge in coming to a finding as to the 
genuineness of the will propounded. The reason for the exemption of applica- 
tions for probate from the operation of the Limitation Act probably is that the 
application for probate is in the nature of an application for permission to per- 
form a duty created by a will or for recognition as a testamentary trustee, and 
the right to apply continues so long as the object of the trust exists or any 
part of the trust if really created remains to be executed. The order of the 
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Jtidge on the application of the 10th Maroh 1892 is set aside, and he is direct* 
ed to restore the application for probate to his file and to dispose of it on the 
merits in accordance with law. Bespondent will pay appellant's costs in 
this Court. 

[382] Civil Miscellaneous Appeal No. 130 of 1892 . — The order of the 
Judge cannot be supported. It is wrong, because when the appellant was 
legally entitled to make a second application on the 10th March 1892, it was 
not competent to the Judge to impose a restriction upon appellant’s right and 
to direct that he should make an application under the Code of Civil Pro- 
cedure, so as to let in the law of limitation and indirectly to defeat the object 
of the legislature in exempting applications for probate from the Aot of Limita- 
tions. The Judge is also in error in oonstruing section 261, which only renders 
the provisions of the Code of Civil Procedure as nearly as may be so as to let 
in the limitation bar, from which applications for probate are saved. 

This order must be, and is hereby, set aside, as both appeals were heard 
at the same time, and as the same vakils appeared in both, there would be no 
order for costs in this appeal. 


MOTES. 

[ An application under the Madras Revenue Recovery Aot, sec. 40, was held to be 
within the Limitation Act, (1907) 31 Mad., 24 : 17 M. L. J., 441. ] 


[17 Mad. 882] 

APPELLATE CIVIL. 


The 27th and 29th November , 1893 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Juji Kamti and others (Defendants) Petitioner 

versus 

Annai Bhatta (Plaintiff) Hespondent.* 


Civil Procedure Code— Act XIV of 1882, a. 257 A — Adjustment of decree out of 
Court — Instalment bond — Consideration 

An instalment bond, executed by a judgment-debtor in favour of the decree-holder and in 
consideration of the benefit of the decree being given up, is not void as an agreement falling 
under s. 257A of the Civil Procedure Code. Such an agreement is void only as far as it affects 
the right to execute the decree, and may be the foundation of a fresh suit. SeUamayyan v. 
Muthan (I. L. R., 12 Mad., 61), Jhabar Mahomed v. Modan Sonahar (I. L. R., 11 Cal., 671), 
and Hukum Chand Oswal v. Taharunnessa Bibi (I. L. R., 1G Cal., 604), followed. 

Petition under section 25 of Aot IX of 1887, praying the High Court to revise 
he revised deqree of S. Subbaiyar, Subordinate Judge of South Canara in 
Small Cause Suit No. 22 of 1890. P ’ 


• Oivil Revision Petition No. 64? of 1893. 
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The facts of the case appear sufficiently for the purpose of this report from 
the foregoing and from the judgment of the High Court. 

[883] Sankaran Nayar and Sankara Menon for Petitioner. 

Narayana Bau for Respondent. 

Judgment. — -Two questions are argued in support of this petition for revi- 
sion. The first is that the bond sued on is void as an agreement falling under 
section 257 A of the Code of Civil Procedure. That section is inserted in the Code 
in the chapter relating to the execution of decrees and in the section headed 
' mode of executing decrees.’ This suggests that the intention was to render 
such agreement void only so far as it affects the right to execute the decree. 
As observed in Sellamayyan v. Muthan (I. L. R., 12 Mad., 61) where the benefit 
of a decree is given up, and in consideration of it a bond is executed, it cannot 
be intended that the bond should not be the foundation of a fresh suit. This is 
also the view taken by the High Court of Calcutta. Hukum Ghand Oswal v. 
Taharunnessa Bibi (I. L. R. f 16 Cal., 504), Jhabar Mohamed v. Modan 
Sonahar (I. L. R., 11 Cal., 671). We are aware that the High Court at 
Bombay has held otherwise, but the scheme of the Code does not appear to 
have been allowed due effect in arriving at those decisions. 

The second question is whether the suit is time-barred. If, as alleged in 
the plaint, the first instalment of Rs. 50 was paid in February 1886, as the 
next instalment was not payable till February 1887, the suit brought in 
January 1890 was in time. In the revision petition defendants claim credit 
for the sum of Rs. 50. We cannot, therefore, say the suit is time -barred. 

A further question raised is as to the liability of the third defendant for the 
debt. Third defendant was not a party to the bond on which the suit is 
brought, and the karar referred to in the bond to which third defendant is 
alleged to have been a party appears to have been superseded by the plaint bond. 
We therefore exonerate third defendant from all liability for the debt and 
direct plaintiff to pay her oosts ; and we modify the decree as against defend- 
ants 1 and 2 by reducing the amount decreed from Rs. 420 to Rs. 370. 

Plaintiff and defendants 1 and 2 will pay each other's costs throughout 
proportionate to the amounts now allowed and disallowed. 

• NOTES. 

[See now the C. P. C., 1908, O. 21, r. 2, clause 8 whereof explicitly limits the scope of 
the non-recognition, to the Court executing the decree. In these oases, a similar view was 
taken of the corresponding section of the previous Code (1908) 35 Cal., 870 ; (1902) 26 
Mad., 19 : 12 M. L. J., US ; (1908) P. R., 29 ; (1903) 25 AIL, 817 ; contra , (1898) 22 Bom., 
693 ; (1896) 21 Bom. 808.) 


279 



l.L.ft. ll Mad. 384 bala' dAdBi vallaSa oJbVab 0. 

[884] PRIVY COUNCIL. 

The 20th April , 1894. 

Present : 

Lords Hobhouse, Ashbourne and Macnaghten, and Sir Bichard 

Couch. 


Bala Gauri Vallaba Tevar Plaintiff 

and 

Periasami Udayar Tevar and others Defendants. 


[On appeal from the High Court at Madras] . 


Sivaganga sanad of 1803 — Failure of suit alleging fraud — Possession known and 
acquiesced in prior to adjudication — Civil Procedure Codecs. 13. 

, The High Court of Madras dismissed on the facts a suit brought in 1886, grounded on 
fraud attributed to the lineal ancestor of the principal defendant, in obtaining, in 1808, the 
grant of the sanad of the Sivaganga Zamindari, to which the plaintiff claimed title. The 
plaintiff’s case was that the defendant’s ancestor, the younger of two brothers, had fraudu- 
lently caused the sanad to be made out in his own name, whereas it was intended to be, and 
ought to have been, a grant to the older brother, who was the plaintiff’s lineal ancestor. 
Those through whom the plaintiff claimed had not made any such charge, although thoy had 
knowledge of all the facts connected with the grant of the sanad of 1803 to the youngor 
brothor, and with the long possession by him and his descendants, among whom there had 
been litigation, resulting in a decision as to the ownership : 

Held, that this suit could not be maintained to re-open the question. 

APPEAL from a decree (20th March 1889) of the High Court, affirming, after 
a remand, a decree (20th November 1886) of the District Court of Madura, 
dismissing the appellant's suit. 

In this suit for the proprietary right and possession of the Sivaganga 
Zamindary, the question which the plaintiff sought to raise related to the 
selection by the Government of Madras of a successor to the fortaer zamindar 
of Sivaganga, named Sasivarna, whose lineal heirs became extinct in the last 
century. In 1801 his surviving collateral relations were the Tevar family, 
then consisting of two brothers, and of these the younger was appointed by 
proclamation to be zamindar, and in 1803 received a sanad from the Govern- 
ment. It was claimed that the elder brother, Padamattur Woyar Tevar, from 
whom the plaintiff was fifth in descent, was intended to be appointed zamindar, 
but the name of the younger brother, Gauri Vallaba Woyar Tevar, was by fraud 
inserted in the sanad, and that his line of descendants had thus come into 
possession. 

[385] The principal point on this appeal was whether, after judicial 
decision and the open and known succession of the younger brother and his 
branch of the family, considered along with the grant made to him, the right 
of the elder brother could now be held to be an open question. Two Courts 
had found no proof of fraud. 

The appointment of the zamindar in 1801 was made by proclamation on 
the 6th July. The sanad was dated the 22nd April 1803, and was forwarded 
. to the Collector for delivery to the zamindar, whom it styled Muttu Ragunadha 
Gauri Vallaba \Vulla Worria Tevar. This the younger brother received and 
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continued in possession till he died in 1829. The elder brother lived till 1814 
and left sons, but neither he nor they set up any claim to the zamindari. 

Gauri Vallaba left no son, but a posthumous daughter, Katama Natchiar, 
was born to him. Between her and others of his immediate family on the one 
hand, and his collateral relations on the other, the succession was disputed. 
Suits followed in which the elder branch, claiming through Padamattur Goyar 
Tevar, was represented. The report of Srimut Mootoo Vijaya [Ragunadha 
Oauri Vallaba Peria Woodia Tevar v. Rani Angamnthu Natchiar (3 Moore, 

I. A. Ca., 278)1 shows the earlier litigation, but the principal cases bearing on 
the present one were Katama Natchiar v. The Raja of Sivaganga (9 Moore, 
I. A. Ca., 539 ; see slso 11 Moore, I. A., 50), decided in 1863 (which decided 
that the zamindari was to be taken as ‘ self-acquired 5 property in the hands 
of the 1 Istemrar zamindar,’ in other words in the possession of Gauri Vallaba 
Tevar), and Muttu Vaduganadha Tevar v. Dora Singha Tevar (T. L. B., 3 Mad., 
290). In this last case, Dora Singha Tevar, the eldest surviving grandson of 
the ‘ Istemrar zamindar,’ was held solely entitled to the impartible estate of 
Sivaganga ; and in the judgment all the anterior facts material to a report of 
the present one are to be found at p. 298 of I. L. B., 3 Mad. Prom 1866, 
when the judgment in 11 Moore, I. A., 50, was given, the younger branch of 
the Tevar family remained in possession. 

This suit was brought on the 4th January 1886 against Periasami, the son 
of Dora Singha Tevar. As defendants with him [386] were joined his 
brothers, and also purchasers who had become, from time to time, interested in 
the estate, bringing the number up to 124. The- plaintiff claimed a declaration 
that the judgment of 30th November 1863 in Katama Natchiar (the daughter 
of Gauri Vallaba Tevar) v. Bodha Gaurasami Peria Odaya (the plaintiff's 
father) (9 Moore, I. A. Ca., 539) was not binding upon him, having been 
obtained by fraud. He complained that in consequence of that decision, Katama 
ousted his father in 1864 and continued in possession till her death in 1877, 
after which Dora Singha Tevar, the father of the defendant Periasami, obtained 
possession from Katama’s son by the decree of the Madras Courts, dated the 
14th May 1881, affirmed in appeal in Muttuvadhana Tevar v. Dora Singha 
Tevar (I. L. B., 3 Mad., 290) and held possession till his death on the 19th July 
1883, when Periasami, his eldest son, succeeded to the impartible zamindari. 
He alleged frhat when his father, Bodha Gurusami, died in 1872, he was left an 
infant of eight years of age ; that he came of age in 1882, 27th December, and 
acquired the knowledge of the fraudulent acts in 1885. The details of these 
acts he did not specify. 

The defendant by his written statement, in which his younger brothers 
joined, contended that the fact of the zamindari having been acquired by his 
maternal great grandfather Gauri Vallaba Tevar had been conclusively settled 
as a matter adjudicated within section 13, Civil Procedure, by the judgment 
above mentioned (9 Moore, I. A. Ca., 543), which could not be set aside. He 
deniedthat there had been fraud in the obtaining the sanad of 1803, and 
urged the insufficiency of the allegations on account of their vagueness. He 
also set up limitation. 

Issues raising the above points having been fixed, the plaintiff filed a 
more definite statement, that, in 1802, when the permanent settlement wag 
submitted to the Collector of Madura, Gauri Vallaba fraudulently inserted his 
name and title between those of his brother Padamattur Woya Tevar, so as to 
Stable him to assert that he was the grantee*of the zamindari ; and that “ in 
1803 the Government forwarded to the elder Woya Tevar, through the Collector, 
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an istemrar sanad for the zamindari, but Oauri Vallaba kept possession of it, and 
pretended that he was the person named therein as grantee.** 

[387] The plaintiff also alleged that “ Gauri Vallaba caused the perma- 
nent settlement accounts and other documents which were in the Colleotor’B 
office, and which stood in the name of Woy&Tevar, to be concealed or destroyed " 

Other charges were made, but the main fraud alleged was that Gauri Vallaba 
had caused his own name to he inserted in the sanad. The suit was dismissed 
on the 20th November 1886 by the District .ludge, who held it barred by the 
decision in 1863, and also by limitation. He recorded no express finding as to 
whether fraud had taken place or not. On appeal the High Court (KEENAN 
and WILKINSON, JJ.) remanded the record for a finding on this latter question, 
which had been raised by an issue, pointing out that, at the thUe of the deci- 
sion of 1863, the question of fraud had not arisen, and was now alleged not to 
have been known. They added that it was now alleged that Gauri Vallaba 
Tevar had fraudulently caused the preparation of the sanad, having arranged 
that accounts should be given by the Collector’s office, containing the insertion 
of his own name as zamindar, and making it appear that his was the name 
of the person to whom the sanad should issue. 

On this remand, the District Judge finally found, on all the evidence, that 
the allegations of fraud were not proved. He concluded that there was no 
evidence of the fraud alleged as to Gauri Vallaba Tevar having got his own 
name inserted in the sanad in the place of that of his elder brother, or that the 
Government had intended to make the grant to the latter. 

Objections were filed by the plaintiff. The same Division Bench of the 
High Court then dismissed the appeal, giving the following judgment 

“ The plaintiff’s case is based on allegation of fraud having been committed 
by Gauri Vallaba Tevar on his elder brother in 1802 and J803 by preparing 
false accounts showing that he, Gauri Vallaba Tevar, was the person who was 
proclaimed zamindar in 1801, and by inducing thereby the Government to 
grant the zamindari in his name. All those acts of alleged fraud have been 
fully investigated by the District Judge, and he has, after careful examination, 
negatived them. It is not necessary to repeat his observations in which, 
however, we agree. The conduot of the elder brother of Gauri Va^aba Tevar 
and of his grandson after his death contain the clearest evidence that the 
[388] sanad granted in the name of Gauri Vallaba Tevar was known to them 
and, although there were various suits between the parties, this fraud was not 
Set up until this suit was filed. 

“ In the suit in 1836 the grandson of the elder brother admitted that the 
younger brother was installed as zamindar, but he says it was with the elder 
brother’s consent. The installation of the younger brother took place in 1801 
in Colonel Agrew’s camp and the evidence of Mr. Hughes, referred to by the 
District Judge, shows that, amongst the people who then held up their hands 
in homage to the newly-installed zamindar, the younger brother, was his 
elder brother. 

“ The parties have had the sanad in the name of Gauri Vallaba Tevar before 
them for eighty years and had ample opportunity of inquiry, and the plaintiff 
had entirely failed to prove his allegation, and we dismiss the appeal with 
separate cos(&to the zamindar and to the lessees. 1 ' 

On this appeal Mr. T. H. Cqum, Q. C.$ and Mr. J. D. Mayne appeared ite 
the Appellant. 



PERI AS AM I tDAYAft TEVAR See. [1894] I.L.R. 11 Mad. 889 

Mr. 12. V. Doyne for the Respondent. 

For the appellant, the argument was, in outline, as follows : — The decision 
of 1863 in favour of Katama Natchiar was based on the assumption that 
Gauri Vallaba was the person in whom the Government intended that the 
zamindari should vest in 1801 and 1803. This was no bar to the present 
suit, which was brought upon the contention that the elder brother was 
intended to be the zamindar, and that the insertion of Gauri Vallaba’s name 
in the sanad of 1803 was effected by his fraud. There were errors in dealing 
with the evidence in the Courts below, which should be held to affect the 
findings upon this question, and to leave it open to reconsideration. Counsel 
for the respondents was not called upon. 

Their Lo^ships’ judgment was delivered by Lord Hobhouse. 

Judgment.- -This case appears to their Lordships to be a very simple 
one. The appellant contends that by a fraud alleged to have been committed 
in the years 1802 and 1803 by Gauri Vallaba Tevar, a sanad appointing him 
zamindar of Sivagaqga was granted to him by the Government in 1803, whereas 
it should have been granted to his elder brother Woya Tevar. But Gauri 
Vallaba Tevar entered upon the zamindari at that time, and he and his des- 
cendants have enjoyed it ever since. 

[389] It is quite clear that there could have been no secrecy about his 
appointment to be zamindar. The matter was the subject of public procla- 
mation, and Woya Tevar must have known, and all his descendants must have 
known, that the sanad granting the zamindari was in the name of Gauri 
Vallaba Tevar, and that the zamindari was actually occupied and enjoyed by 
Gauri Vallaba Tevar and his descendants. 

No suit can be brought forward at the present time to re-open the ques- 
tion, and their Lordships will humbly advise Her Majesty to affirm the decree 
of the High Court and dismiss the appeal with costs. 

A ppeal d ismissed. 

Solicitors for the Appellant : Messrs. Iiowcliffcs , Hawlv , Johnstone and 
Gregory . 

Solicitors for the Respondent : Messrs. Lawford , Waterhouse and Laivford. 
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[17 Had 889] 

APPELLATE CIVIL. 

The 3rd October, 1393. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Naranayyan (Defendant) Appellant 

versus 

Nageswarayyan (Plaintiff) Respondent. " 

4 

Code of Civil Procedure — Act XIV of 1 882, s. 283 — Whether def endant viay plead 
that the decree m question was collusively obtained . 

A defendant in a suit brought under section ‘238 of the Civil Procedure Code, who is 
connected with the judgment-debtor as being reversionary heir of the judgment debtor’s 
husband, or as being his coparcener, may show that the decree, in execution of which the 
property in dispute was attached, was collusively obtained. Gulibai v. Jagannath Galvankar 
(1. L. R., 10 Bom., 659) dissented from. 

Appeal against the order of J. A. Davies, District Judge of Tanjore, in Appeal 
Suit No. 577 of 1891, reversing the decree of T. Venkataramaiyar, District 
Munsif of Valangiman, in Original Suit No. 247 of 1890. 

This was a suit under section 283 of the Code of Civil Procedure to estab- 
lish the plaintiff’s right to proceed against certain [390] property of 
Sitaramayyan, against whose widow the plaintiff held a decree. The Dis- 
trict Munsif, having determined that decree to be fraudulent, dismissed this suit. 

On appeal by the plaintiff, the District Judge, relying on Gulibai v. 
Jagannath Galvankar (I. L. E., 10 Bom., 659), reversed the decree of the Dis- 
trict Munsif and passed a decree in favour of the plaintiff. The defendant 
preferred this appeal. 

Subramanya Ayyar for Appellant. 

Mr. Norton and Sankaran Nayar for Respondent. 

Judgment. — We are of opinion that the decision of the Judj*e cannot be 
supported. 

It is not necessary, for the purposes of this suit, to determine whether it 
is open to the plaintiff in a suit brought under section 283 of the Code of 
Civil Procedure to ask for consequential relief in addition to a declaration estab- 
lishing his right to the property. If it were necessary to decide the question, 
we should certainly hold that even a plaintiff could do so, and thus avoid a 
multiplicity of suits. Such is also the opinion of JARDINE and TfiLANG, JJ., in 
Sadu Bin Raghu v. Ram Bin Govind (I. L. R„ 16 Bom., 608). 

The question before us is whether a defendant in such a suit is precluded 
from showing that the decree, in execution of which the property in dispute 
was attached, was collusively obtained. Such a defence would not be ordi- 
narily available or necessary when the defendant is an utter stranger, in no way 
connected with the ju(^m^nt-dlibtbt , , unless, it may be, the decree makes the 
f debt a charge on thei)ropert^ claimed. In the present 'Case, however, the 
Munsif considered the defendant interested in setting up the defence either as 
reversionaryvheir of the judgment-debtor's husband Seetharamiah or as a copar- 
cener of his.^We are unable to hold that such a defence is not open to a party 

* Appeal against Order No. 64 of 1899. 
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interested in making it in a suit brought under section 283. We do not see 
our way to foUowing the decision in Oulibai v. Jagannath Oalvenkar (I. L. R., 
10 Bom., 659), as in our opinion section 283 does not introduce an exception 
to the rule that the defendant is bound to set up every defence available to 
him. Moreover; we think it unreasonable that he should be compelled to 
submit to a decree that may result in his eviction and thus have to bring a 
fresh suit for restoration. 

[ 391 ] We must observe, however, that the defence is only available to the 
defendant if he is interested as mentioned above. 

We set aside the order of remand and send back the appeal to the District 
Judge for disposal with reference to the foregoing observations. 

The costs of this appeal will abide and follow the result. 


N0TE8. 

[ 8ee also (1909) 8 I.C., 614.] 


[17 Mad. 391] 

APPELLATE CRIMINAL. 

The 17th January , 1892. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 


Queen-Empress 

versus 

Yohan and others. 


Christian Marriage Act — Act XV 1872, s. 68 — Solemnization of marriage 
under Hindu rites between a Native Christian and a Hindu by a person not 
authorized to perform marriages under s. 5 of the Act. 

A person who performs a ceremony of marriage according to Hindu form between a 
Native Christian and a Hindu commits an offence under faction 68 of Act XV of 1872, unless 
he is authorised to solemnize marriages under section 5 jot the Act. 

PETITION under sections 435 and 439 of the Criminal Procedure Code, praying 
the High Court to revise the judgment of H. T. Ross, Sessions Judge of Goda- 
vari acquitting the prisoners in Calendar Case No. 39 of 1891. 

The third accused, a Hindu, performed the ceremony of marriage according 
to Hindu form between the first accused, who was a Native Christian at the 
time, and a Hindu girl,*who was given in marriage by the second accused, her 
uncle. The Sessions Judge acquitted the accused persons on the ground that 
Section 68 of the Christian Marriage Act (XV of 1872) does not apply to 
marriages in Hindu form, solemnized by a Hindu, though one of the parties is 

* Criminal Be vision Case No. 488 of 1892. 
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found in faofc to be a Christian, and that the whole Aot appears to contemplate 
marriages in the Christian form alone, differing in that particular from Act V 
: Df 1865. 

[392] The Acting Governmeat Pleader and Public Prosecutor ( Subra - 
many a Ayyar) for the Crown. 

Mr. Michdl for the Accused. 

Judgment:— We cannot agree with the view taken by the Sessions Judge. 
The preamble and sections 4, 5 and 68 of the present Aot XV of 1872 are 
almost identical with the preamble and sections 4, 5 and 56 of Act V of 1865. 

Section 68, as amended by section 6, Act II of 1891, makes punishable 
the solemnization of a marriage between persons of whom one is a Christian, 
unless the person solemnizing such marriage has been authorized for that 
purpose under section 5. It is conceded that the third accused was not 
authorized under section 5, and hence the case is exactly similar to that in 
Proceedings of the Madras High Court, dated 21st March, 1871 (6 M. H. C. R 
App. 20) and the accused are, prima facie, liable to punishment. 

We are told that this application has been made by Government merely to 
obtain an authoritative declaration of the law and a re-trial is not pressed for, 
having regard to the length of time which has elapsed. 

We, therefore, do not think it necessary to pass any further order. 

[17 Mad. 392) 

APPELLATE CIVIL. 

The 9th January , 1894. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Shephard. 


Nagamma (Plaintiff) Appellant 

versus 

Virabhadra (Defendant) Respondent. :: 


Hindu law — Maintenance — Forfeiture of widow's right to maintenance by 

reason of unchastity . 

The unehastity of a widow deprives her wholly of her right to maintenance, and the fact 
that there has been an agreement as to maintenance makes no difference. Valu v. Oanga 
(I. L. R., 7 Bom., 84) and Vishnu Hhambhog v. Manjamma (I.LR.,9 Bom., 108) followed. 
SECOND Appeal against the decree of P. Subbayar, Subordinate Judge -of 
South Canara, in Appeal Suit No. 246 of 1892, reversing [393] the decree of 
J. P. Fernandez, District Munsif of Kundapur, in Original Suit No. 108 of 1891. • 

Plaintiff in this case, the widow of defendant's deceased son, Subraya 
Hebbara, sued for recovery of Rs. 20-2-6, being the value of rice and money 
with interest, due for her maintenance from October 1890 to April 1891 under 
a deed of agreement executed by the defendant on 6th March 1887. 

The defendant admitted the agreement, but averred that the plaintiff had 
been living in adultery for a year and a half, that she had been degraded from 
caste for her pregnancy , and tha t thereb y she f orfeited her right to maintenance. 

* Second Appeal No. 684 of 1893. 
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The plaintiff in her statement in answer to defendant’s statement admitted 
having been put out of caste in consequence of pregnancy, *but denied having 
lived in adultery, her pregnancy being the result of a forcible connection, and 
contended that the agreement was not invalidated by such pregnancy. 

The Subordinate Judge reversed the decree of the District Munsif in favour 
of the plaintiff, who preferred this appeal. 

Pattabhirama Ayyar for Appellant. 

Bamachandra Bau Saheb for Respondent. 

Judgment. — We must follow the decision in Valu v. Ganga (I. L. R., 
7 Bom., 84) and Vishnu Shambhog v. Mangamma (I.L. R., 9 Bom., 108) and hold 
that unchastity of a widow deprives her wholly of her right to maintenance. 
No text has been cited in favour of the theory that a bare maintenance can be 
allowed. The fact that there has been an agreement in our opinion makes no 
difference. It merely fixes the amount and the security. We must dismiss 

the appeal with costs. 

NOTES. 

[ Dr. Trevelyan in his Hindu Law (1912) p, 78 thus sums up the case-law : — 

“ A widow by unchastity forfeits her right of maintenance, (1894) 17 Mad., 392 ; (1882) 
7 Bom., 84 ; (1884) 9 Bom., 108; (1890) 17 Cal.,G74; (1893) 15 All., 382; (1910)9 I.C., 
926 ; even if such maintenance has been secured by agreement (1894) 17 Mad., 392, or decree 
(1884) 9 Bom. 106 ; (1893) 16 All. 382 ; but where the maintenance has been given by a will it 
is not forfeited unless there be an express provision in the will, (1909) 34 Bom., 278. 

“ Where the agreement for maintenance is made by way of compromise of a claim for 
something more than maintenance, unchastity would not in the absence of express provi- 
sions destroy the right to maintenance, (1904) 26 All., 321.” 

See also (1896) 19 Mad., 6 : (1904) 14 M. L. J, 339.] 

T394] APPELLATE CIVIL. 

The ll'th April , 1898. 

Present : 

Mb. Justice Muttusami Ayyar and Mr. Justice Best. 

Lakshin i Ammah (Plaintiff No. 3) Appellant 

• versus 

Ponnassa Menon and others (Defendants Nos. 1 to 15) 

Respondents/" 

Code of Civil Procedure — Act XIV of 1882 , ss. 281 , 244 — Order of a Court 
on application for execution by one or more joint decree-holders — Appeal therefrom . 

An appeal lies from an order under section 23 It of the Code of Civil Procedure, such an 
order being one relating to the execution of a decree within the meaning of section 244. 
Gooroo Doss Roy v. Ram Ruginee Dossia (17 W. R., 136) and Odhoya Pershad v. Mahadeo 
Dutt Bhandaree (17 W. R., 416) distinguished. 

* Letters Patent Appeal No. 32 of 1892. 

t [Sec. 231 : — If a decree has been passed jointly in favour of more persons than one, 
any one or more of such persons, or his or their representatives. 
Application by joint may apply for the execution of the whole decree for the benefit 
decree-holder. of them all, or, where any of them has died, for the benefit of 

the survivors and the representative in interest of the deceased. 

If the Court sees sufficient cause for allowing the decree to be executed on an appli- 
cation so made, it shall pass suoh order as it deems necessary for protecting the interests of 
the persons who have not joined in the application*] 
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APPEAL under section 15 of the Letters Patent from the order of SUBRAMANIA 
Ayyar, J., dated 4th January 1892, passed on appeal against Appellate Order 
No. 10 of 1891, confirming the order of A. Thompson, District Judge of South 
Malabar, dated 2nd August 1890, passed in Civil Miscellaneous Appeal No. 214 
of 1890. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court. 

Sankaran Nayar for Appellant. 

Respondents were not represented. 

Judgment. — We are of opinion that from an order under section 231 of 
the Code of Civil Procedure, being an order relating to the execution of a 
decree between the parties to the decree within the meaning of section 244 of 
the same Code, an appeal lies. If all the joint decree- holders apply for execu- 
tion, there can he no doubt that the order passed on such application, whether 
refusing or granting it, will be appealable. Section 231 provides for the case 
in which all the decree- holders are unable or are unwilling to join in the 
application, and in such case enables one or more of such decree- holders to 
apply for execution of the whole decree, and then the Court is authorized to 
impose such terms as are necessary for the protection of the interests of the 
other decree-holders. This appears bo us to disclose an intention to provide 
[39S] facility for executing decrees even when all the decree-holders are unable 
or unwilling to join in applying for execution. It is no doubt true that the 
Court has discretion to refuse execution for sufficient cause ; but that is no 
reason for holding such order to be other than an order relating to the execu- 
tion of the decree within the meaning of section 244, In Gooroo Doss Boy v. 
Bam Buginae Bosnia (17 W.R., 136). which was followed in Odhoya Pershad 
v. Mahadeo Dutt Bhandaree (17 W.R., 415), the question was not between the 
decree-holder on one side and the judgment-debtor on the other, but merely 
between two of the joint decree-holders. With reference to the learned Judge’s 
observation, we find that there has been no contest as between the decree- 
holders, but only an allegation that some of them had come to terms with the 
judgment-debtor. 

We set aside the order of the learned Judge and of the Lower Appellate 
Court, and remand the case to the District Judge for replacement on the file 
and disposal on the merits, so far as the order of the District Munsif cancels 
the previous order in favour of third plaintiff. 

The costs in this Court and the District Court will abide and follow the 
result. 


NOTES. 

£ See also (1899) 23 Bom., 623 ; (1898) P. R., 28.) 
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[17 Mad. 895] 

APPELLATE CIVIL. 

The 2nd March and 18th April , 189H. 

Present : 

Mr, Justice Muttusami Ayyar and Mr. Justice Best. 

Lakshminarayanappa (Defendant No. 3) Appellant 

versus 

Venkafcaratnam and others (Plaintiffs and Defendants Nos. 1, 4 and 5) 

Respondents. ' 

Limitation Act — Act XV of 1877, sch. //, art . 124 — Suit for having the 
appointment of a karnam declared void. 

A suit by existing karnams for having the appointment of another person as a karnam 
jointly with themselves declared void does not fall within the provision of article 124T of the 
Limitation Act. 

SECOND Appeal against the decree of G. T. Mackenzie, District Judge of 
Kisbna, in Appeal Suit No. 545 of 1891, confirming the [396] decree of 
O. V. Nunjundeh Ayyar, District Munsif of Masuiipatam, in Original Suit 
No. 130 of 1890. 

The third defendant was appointed a village karnam by the first and 
second defendants, who were the receiver and manager, respectively, of the 
estate in which the village was situated. The plaintiffs, who were already 
karnams of that village, filed this suit to set aside the appointment. It 
appeared that the third defendant was appointed a karnam on the ground 
that the existing karnams did not discharge the duties of their office efficiently, 
and that his father, who had died ten years before the suit, had been a 
karnam, but had for ten years previously preformed no duties as such. The 
District Judge, in affirming the decree of the District Munsif, held that the 
third defendant having been out of possession of this hereditary office for 
twenty years, had lost all right to it, and was barred by article 124 of the 
Limitation Act. 

The third defendant preferred this appeal. 

Pattahhirama Ayyar for Appellant. 

Srirangachariar for Respondents Nos. 1 and 2. 

Judgment. — Article 124 of the Limitation Act is not applicable, as this 
is not a suit for possession of the hereditary office, but a suit by the existing 

Second Appeal No. 757 of 1892. 

t [Art. 124 : — 

i 

_ . . , Period of limi- ! Time from which period begins 

Description of suit. tation . | to run . 

For possession of an hereditary Twelve years ..., When the defendant takes posses- 
office. ( sion of the office adversely to the 

plaintiff. 

Explanation : — An hereditary office 
is possessed when the profits thereof 
are usually received, or (if there are 
no profits) when the duties thereof are 
usually performed.] 
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karnams for having declared void the appointment of third defendant as 
karnam jointly with themselves. We observe that the appointment was made 
under the orders of the Collector administering the estate on behalf of the 
zamindar, on the ground that the existing karnams did not discharge the 
duties of their office with efficiency. 

As regards respondents’ contention that the third defendant was appointed 
as an additional karnam, we find that the third defendants father had been 
karnam of the village, and it was quite open to the landholder, in fact it was 
his duty, to fill up the vacancy caused by the third defendant's father's death 
under section 7 of the Regulation XXIX of 1802. The faisal number of 
karnams cannot be reduced without the sanction of the Board of Revenue, and 
the omission to appoint a successor to the third defendant's father was 
contrary to the policy of that section. The appointment of the third defendant, 
instead of being open to objection, was therefore merely in accordance with 
the requirements of the regulation. 

It is contended that the third defendant’s right to the office was barred, 
as his father had died ten years previously, and he has [3971 also during the last 
ten years of his life ceased to do the duties of kurnam, though his name was 
retained in the list of kurnams. The question is not whether the third 
defendant's right to claim the office is barred, but whether the Collector had 
no power to make the appointment. 

The appointment of a stranger even by a zamindar when a vacancy exists 
would be open to no objection on the ground of its not being made within 
twelve years of the vacancy occurring, and we fail to understand why the 
appointment of an heir should be open to objection on this ground. 

We set aside the decrees of both the lower Courts and direct that the 
suit be dismissed with costs throughout to be paid by plaintiffs (first and 
second respondents). 


[ 17 Mad. 397 ] 

APPELLATE CRIMINAL. 

The 30th August and Jst November , 1893. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Shephard. 

Queen-Empress 

versus 

Thomrnayya Chetti/ : 

Indian Ports Act — Act X of 1889 , s. 6‘. el. k — Local Government's rules 
thereunder — Boats plying and not plying for hire — ‘ Ultra vires ' 

It m only with regard to boats plying for hire that section 0 of Act X of 1889 gives the 
Local Government authority to make rules. Rules purporting to make it obligatory on boat 
owners to ply for hire are ultra vires. 

* Criminal Revision Cases Nos. 290 to 297 of 1893. 
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PETITIONS under sections 435 and 436 of the Criminal Procedure Code, praying 
the High Court to revise the finding and sentence of the First-Class Sub-Divisional 
Magistrate of Negapatam, passed in summary trials Nos. 1, 5 to 7 and 9 to 11 
of 1893. 

In these cases the owners of boats in the Port of Negapatam were fined 
various sums for refusing to take out their boats to a certain steamer, when 
called upon by the Port Officer to do so._ The convictions were under rules 1 
and 23 of the boat rules sanctioned [398 j in Madras G. O., No. 503, dated 16th 
November 1891, passed under section 6, clause (k) of Act X of 1889. The rules 
in question were as follows : — 

“ Owners of boats shall be subject to the control of the registering officer 
appointed by Government, and shall carry out at all times all orders issued 
by him in connection with the plying of their boats and which are not 
inconsistent with any of these rules, and shall supply the tindai of each 
registered boat with a printed copy of these rules and of any orders issued by 
the registering officer, which copy shall be shown by such tindai to any 
passenger by such boat demanding to see the same. 

“ No owner of a registered boat licensed to ply for hire, not being a steam 
launch, and no person in charge of such boat, shall refuse to let on hire such 
boat without having and assigning reasonable cause for such refusal to the 
satisfaction of the registering officer/* 

Mr. Grant for Petitioners. 

The Acting Government Pleader and Public Prosecutor (Subramanya Ayyar , 
in support of the conviction. 

Collins, C, J. — The accused were convicted for refusing to take out 
their lioensed boats to certain steamers when called on by the Port Officer to do 
so. The Acting Sessions Judge, who refers this case, admits that the accused 
were rightly convicted under certain boat rules made by the Local Govern- 
ment under the powers given by section 6 of Act X of 1889, but suggests that 
those rules are ultra vires. Clause (&) is the clause in the Act under which the 
Local Government acted, and boat rules 20 to 23 are the rules under which the 
convictions took place. It is contended on the part of the accused that at 
the time the Port Officer issued his orders they were not plying, and that there- 
fore the order of the Port Officer was not a lawful one. I do not think that 
therein any power in the Local Government to make rules compelling owners 
of licensed boats to ply their boats at all times, and if they have a discretion 
to ply or not, the Port Officer’s orders to ply are not lawful orders. These boat 
rules 20 to 23 appear to be ultra vires , and the convictions must be set aside 
and the fines, if paid, refunded. In summary trial No. 4 of 1893 if the boat 
was unseaworthy as it is stated, I agree with the Acting Sessions Judge that 
the complaint was vexatious and frivolous and ought not to have been made. 

[399] Shephard, J.— I am of the same opinion. I think that the rules 
1 and 23, so far as they purport to make it obligatory on boat owners to ply 
for hire, are ultra vires , and therefore void and of no effect. It is only with 
regard to boats plying for hire that section 6 of the Act gives the Government 
authority to make rules. 
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£ 17 Mad. 899 ] 

APPELLATE CIVIL. 

The 8th February and 8th March , 1898, 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 

Upendra Bhatta (Counter- Petitioner) Petitioner 

versus 

Ranganatha Bhatta (Petitioner) Respondent. ' 

Code of Civil Procedure —Act XI V of 1882, ss. 2M, 278 to 283 —Questions 

to be determined by the Court executing a decree — Grounds of objection . 

Where the question is whether the property in dispute belongs to the judgment-debtor 
or to his estate or not, arrl the question is raised in a proceeding in execution between 
parties to the suit or their representatives, it matters not on what grounds the objection is 
taken to tho property being made the subject of execution, and the question is one to be 
determined in execution, and section *244 of the Code of Civil Procedure bars a separate 
suit. Abeedoonissa Khatoon v. Aweeroonissa Khatoon (L. R., 4 I. A., 66) followed. 

PETITION under section 622 of the Code of Civil Procedure, praying the 
High Court to revise the order of the District Judge of South Canara in Civil 
Miscellaneous Appeal No. 38 of 1890. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court. 

Pattabhirama Ayyar for Petitioner. 

Narayana Rau for Respondent. 

Judgment. — The petitioner, Upendra Bhatta, obtained a money decree in 
Original Suit No. 206 of 1883 on the file of the District Munsif of Karakal 
against one Shridhara Bhatta. Shridhara Bhatta having died, execution was 
applied for against his sons, widow and undivided brothers as his heirs. In 
course of execution a certain piece of land called Mudanga bettu was attached 
and advertised for sale. Counter-petitioner, Ranganatha Bhatta, [MO] 
one of the brothers of the deceased Shridhara Bhatta, objected to the sale on 
the ground that this land under the will of Sridhara Bhatta’s fatner belonged 
to a certain temple. The District Munsif found that the land in question did 
not form "portion of the land devised to the temple by the will, and ordered 
execution to proceed. Present counter-petitioner appealed to the District Court, 
which, after calling for a further finding from the District Munsif, reversed his 
order and dismissed the execution petition so far as it related to the 
Mudanga bettu land. The judgment-creditor, Upendra Bhatta, objects by this 
revision petition to the proceedings of the District Court on the ground that 
that Court had no jurisdiction to entertain the appeal against the District 
Munsif* s order, inasmuch as that order, was passed under the claim sections of 
the Civil Procedure Code, ss. 278 to 283, and therefore by section 283 no appeal 
lies against such order, but counter-petitioner’s remedy was by regular anit. 
The objection was not raised in; the District Court, but being one relating to 
jurisdiction, we cannot but entertain it; 

The argument on the other side is that the question which the District 
Munsif had! to decide was one between the parties to the suit or their represent 
t ative s, and relating to the execution, of the decree, within the meaning of 

* # Civil Revision Petition No. 33 of 1892. 
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Section 244 of the Civil Procedure Code, and therefore was one to be 
decided by the Court executing the decree, and not by separate suit. This 
view is in accordance with the later decisions of all the High Courts. In 
some earlier decisions of the Allahabad High Court distinctions were drawn 
between cases where the judgment-debtor or his representatives set up a title 
in themselves, and those when they set up a title as trustees on behalf of third 
parties or of charities. But the later decisions adopting the principle laid 
down by the Privy Council in Abeedoonissa Khatoon v. Ameeroonissa Khatoon 
(L.R., 4 I. A., 66) have established that when the question is whether the pro- 
perty in dispute belongs to the judgment-debtor or to his estate or not, and that 
question is raised in a proceeding in execution between parties to the 
suit or their representatives, it matters not on what grounds the objection is 
taken to the property being made the subject of execution, and the question is 
one to be determined in execution, and section 244 bars a separate suit. 
Knriali v. [40 Jj Mayan (I. L. R., 7 Mad., 255), Havunni Menon v. Kunju 
Nayar (I. L. R., 10 Mad., 117), Punchanun Budopudhya v. Banina Bibi (1 L. 
R.. 17 Cal., 711), Nimba Harishet v. Sitaram Paraji (I. L. R., 9 Bom., 458), 
Mulmantri v. Ashfak Ahmad (I. L. R., 9 All., 605) and Seth Chand Mai v. 
Darya Dei (I. L. R., 12 All. 313). 

We must hold that the District Judge had jurisdiction to entertain the 
appeal and dismiss this Revision Petition with costs. 

NOTES. 

£ This cast was distinguished in (1898) 23 Mad., 195 where sec. 244 C. P. C., 1882 ( : see. 
47 C. P. C., 1908) was held not to apply to persons holding as trustees etc.] 


[ 17 Mad. 401 ] 

APPELLATE CRIMINAL. 

The 5th May , 1893. 

Present : 

Mr. Justice Muttusami Ayyah and Mr. Justice Best. 


Queen-Empress 

versus 

Butchi.* 

Penal Code — Act XLV of I860 , «. 378 , illustration ( o ) — Theft — Whether a 
dishonest removal by a wife of her husband's property left in her custody 

amounts to theft. 

There is no presumption of law that a wife and husband constitute one person in India 
for the purpose of criminal law. If the wife, removing her husband’s property from his 
house, does so with dishonest intention, she is guilty of theft. 

CASE referred for the orders of the High Court under section 438 of the Crimi- 
nal Procedure Code by A. W. B. Higgens, District Magistrate of Godavari, in 
his letter dated 23rd February 1893, No. 89. 

In this case a married woman, during the absence of her husband in Burmah, 
removed his moveable property left in her charge from his house to the house of 
her paramour with whom she was residing . The hus band on his return 

* Criminal Revision Case No. 88 of 1893. 
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charged the wife and her paramour with theft. The Second-Class Magis- 
trate convicted both of theft, but the Deputy Magistrate, on appeal acquitted 
the wife on the strength of illustration (o) to section 378 of the Indian Penal 
Code, >frhich he interpreted as meaning that the paramour, and not the wife 
should be treated as the thief in such cases. 

On this the District Magistrate referred the case for the orders of the 
High Court. 

[402] The Acting Government Pleader and Public Prosecutor ( Subra - 
manya Ayyar) for the Crown, 

Judgment: —There is no presumption of law that the wife and husband 
constitute one person in India for the purposes of criminal law. Theft is an 
offence against property, and where there is no community of property, each 
may commit theft in regard to the property of the other. The question is one 
of intention. If the wife, removing the husband’s property from his house, 
does so with dishonest intention, she is guilty of theft. Her joint possession 
may in many cases give rise to a presumption that she had authority from her 
husband to give the property, but this is a presumption of fact, and it may be 
rebutted. The intent with which the husband’s property is removed is a 
question of fact, and where a dishonest conversion is intended, it clearly 
amounts to theft. 

We set aside the Deputy Magistrate’s order acquitting the first accused 
and direct that the appeal so far as she is concerned be restored to the file and 
disposed of with reference to the above observations. 


[17 Mad. 402 ] 

APPELLATE CRIMINAL. 

The 6th June and Wth July , l $94. 
Present : 

Mr. Justice Parker and Mr. Justice Best. 

Queen-Empress 

versus 

Abbi Reddi and another/' 


Criminal Procedure Code — Act X of ISM, ss. 531, 53'J and 537 —Commitment 
to Sessions Court by Magistrate having no jurisdiction over place where 
alleged offence was committed — Exercise of powers duly conferred. * 

A Magistrate who commits a case for trial by a Sessions Court does ho in the exercise 
of powers duly conferred upon him, and the fact that he had no territorial jurisdiction over 
the place where the alleged offence was committed, and that an objection to the committal 

* Criminal Appeals Nod. 36 and 37 of 1894. 
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on this ground was taken before the commitment, is no ground for the Court to which the 
commitment is made quashing it under section 532 of the Criminal Procedure Code. 

The Queen- Empress v James Ingle (I. L. R.. 16 Bom., 200), followed. 

[W8’J The facts of the case appear sufficiently for the purpose of this report 
from the following judgments of the High Court. 

Pattabhirama Ayyar for Appellants. 

The Government Pleader and Public Prosecutor (Mr. Powell) in support 
of the conviction. 

Parker, J. — I do not think we are bound to set aside the conviction and 
sentence of the Sessions Court merely on the ground that the committing 
Magistrate had no territorial jurisdiction over the place in which the offence is 
alleged to have been committed. The order of commitment was an order 
under section 531, Criminal Procedure Code, and is not liable to be set aside 
because the proceedings were taken in a wrong place, unless the error occa- 
sioned a failure of justice. The Magistrate was himself empowered to commit 
to the Sessions, and did not in so doing usurp an authority to which he was 
not entitled. I do not think section 532, Code of Criminal Procedure, applies. 
See The Queen-Empress v. James Ingle (I. L. R, 16 Bom., 200). Nor am I of 
opinion that the institution of proceedings in the wrong sub-division has occa- 
sioned a failure of justice. The Sessions Court which tried the case had terri- 
torial jurisdiction, evpn though the committing Magistrate had not. Under 
section 537, Code of Criminal Procedure, we should not be justified in reversing 
the sentence on account of the irregularity previous to the trial. 

BeBt, J. — Before proceeding to the merits of this appeal, a legal objection 
to the validity of the trial has to be considered. 

It is urged on behalf of appellants that the Joint Magistrate, by whom the 
case was referred to the Second-class Magistrate for inquiry with a view to the 
committal of the case for trial by the Sessions Court was without jurisdiction 
in the case, and that, as the objection was taken before the commitment, the 
commitment ought to have been quashed under section 532 of the Code of 
Criminal Procedure. 

The section is as follows : “ If any Magistrate or other authority purport- 
ing to exercise powers duly conferred, which were not so conferred, commits an 
accused person for trial before a Court of Session or High Court, the Court to 
which the commitment is made may, after perusal of the proceedings, accept 
the commitment if it considers that the accused has not been injured thereby, 
unless [40»j during the inquiry and before the ordrn' of commitment objection was 
made on behalf either of the accused or of the prosecution to t He jurisdiction of 
such Magistrate or other authority. 

“If such Court considers that the accused was injured, or if such objection 
was so made, it shall quash the commitment and direct a fresh inquiry by a 
competent Magistrate.” 

The words 'purporting to exercise powers duly conferred’ at the beginning 
of this section appears to me to have reference to section 206 of the Code, and 
to signify ‘power to commit for trial,' and, as all Magistrates in this Presidency 
are empowered to commit to the Court of Session, I am of opinion that this 
objection must be disallowed. There can be no doubt that the Sessions Court 
of the North Arcot District is the proper Court to which the case should have 
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been committed, and, as the commitment, even if irregalar, cannot have pre- 
judiced the accused, the objection must be further disallowed with reference to 
the provisions of section 537 of the Code. 

Seeing no reason to differ from the finding arrived at by the Judge and 
assessors we dismiss these appeals. 

Ordered accordingly. 


[ 17 Mad. 404 ] 

APPELLATE CIVIL. 


The 2nd April , 1894. 

Present : 

Mr. Justice Muttusami Aytar and Mr. Justice Best. 


Krishna Chadaga f Plaintiff) Appellant 

versus * 

Govinda Adiga (Defendant) Respondent. 41 


Revenue Recovery Act — Madras Act IT of 1864, s. 11 — Whether gathered products 
belonging to a tenant can be distrained by Government on account of the landlord's 

arrears of revenue . 

Government cun attach for arrears of revenue under section 11 • of Madras Act II of 
1864 the gathered products belonging to a tenant, provided that the products are of the land 
on account of which the arrears of revenue have accrued. 

Case stated under section 617 of the Civil Procedure Code by W. C. Holmes, 
District Judge of South Canara, in Appeal Suit No. 339 of 1892. 

[403j This reference arose from a suit in which a landlord sued his 
tenant, inter alia , for 10 mudies of rice-rent, in respect of which the tenant 
denied his liability on the ground that the said rice was distrained by the 
Revenue authorities in satisfaction of arrears of revenue due by the landlord. 

* Referred Case No, 138 of 1893. 

tfSec. 11: — The distrainer attaching the crops or ungathered products of the land belong- 
ing to a defaulter, may cause them to be sold when fit for 
Distrained crops how to reaping or gathering, or, at his option, may cause them to he 
be dealt. reaped or gathered in due season, and stored in proper places 

until sold. In the latter case, the expense of reaping or gather- 
ing and restoring such crops or products shall be defrayed by the owner upon his redeeming 
the property, or from the proceeds of the sale in the event of its being sold. When crops or 
products belonging to a tenant shall have been sold, it 
Tenant may pay arrears shall be lawful for such tenant to deduct the value of the 
and terminate attachment, crops or products so sold from any rent which may be due by 
him, then or afterwards, to the defaulter, in respect of the land 
on which such irops or products have been grown. It shall also be lawful for a tenant whose 
crops are attached for an arrear of revenue to pay the arrear and deduct the amount in the 
aforesaid manner from any rent due by him, then or afterwards,) 
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The District Judge decided that section 11 of Madras Act II of 1864 does not 
empower the Revenue authorities to distrain gathered products in possession 
of a tenant for arrears of revenue accruing on the land, but referred the point 
to the High Court as being one not free from doubt. 

Narayana Bau for Appellant. 

Respondent was not represented. 

Judgment. — Our answer to the question is that the Government can 
attach, under section 11 of Madras Act II of 1864, for arrears of revenue, 
gathered products belonging to a tenant, provided that they are tho products 
of the land on account of which the arrears of revenue have accrued. 

' The products belonging to a tenant are made liable by the section, and 
clause 3 gives a right to the tenant to deduct the value of the same from rent 
then due or thereafter to become due to the landlord on account of, the land on 
which the products were grown. 

It follows that the products liable to distraint are the products of the 
defaulter's land, though such products may belong to the tenant. 


[4,06] APPELLATE! CIVIL. 

The 9th , 10th and 18th July , 1894. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 

Chinnasarni Mudali and others (Plaintiff No. 2 

and his Representatives) Appellants 
versus 

Advocate- General of Madras and others (Defendants) Respondents.* 

Religious endowment —Powers of a Christian congregation to elect under 
which Bishoprick the endowment should he placed in spiritual matters 
— Effect of a concordat placing the endowment within the territorial 
jurisdiction of a certain Bishop — Suit for partition 
of the endowment . 

In the year 1806, a fund was started by a caste of Roman Catholic boatmen in 
Royapuram for the purpose of supplying the religious wants of the caste, and in 1829 the 
Church of St. Peter at Royapuram was erected. The fund was under the control of the 
Government Marine Board which, in 1830, in consequence of disputes between the headmen 
of the caste, suspended all payments. In 1863, a member of the caste, claiming to be sole 
surviving headman, brought a suit against Government for a declaration that he was sole 
surviving headman and as such entitled to the sole management of the funds then in the 
hands of Government, which funds the Government paid into Court to the credit of the said 
suit. By the decree in this suit it was declared that the fund in question belonged to the 
whole body of Roman Catholic boatmen in Royapuram, that it must be devoted to the reli- 
gious observances of the body, and that it rested with that body to determine whether in 
spiritual matters the Church should continue under the Vicar Apostolic or the Goanese 

Bishop of Mylapore. 

* Appeal No. 11 of L892. 
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1886 a concordat was executed between the Pope of Rome and the King of Portugal 
the effect of which was to place St. Peter’s Church within the territorial jurisdiction of the 
' Vicar Apostolic. Plaintiffs, who were members of the Goanese party, complained that, 
having regard to the effect of the concordat of 1886, it would bo impossible for their party 
even if in a majority — to elect a priest of their own party , and prayed for a division of the 
fund : 

Held, that even if this were so, this fact would not justify the Court in taking away from 
St. Peter’s Church part of its endowment. 

Appeal from the decree of Shephard, J„ sitting on the Original Side of the 
High Court in Suit No. 124 of 18S9. 

The facts of the case appear sufficiently for the purpose of this report from 
the foregoing, and from the judgment of the High Court. 

[437] Mr. Reman and Mr. Grant for Appellants. 

The Advocate-General ( Hon. Mr. Spring -Branson ) for Respondents Nos. 1 
and 3. 

Judgment. — We agree with the learned Judge that the plaintiffs have 
not been able to show that the position of themselves or their party has, in a 
canonical point of view, been materially affected by the concordat of 1886. The 
plaintiffs, no doubt, belong to the caste of Christian boatmen, for whose religi- 
ous benefit the fund was originally intended. But by the decree in Original 
Suit No. 105 of 1863, it was decided that it was for the majority of the caste 
to determine whether in spiritual matters, the Church of St. Peter at Royapuram 
should be placed under the Vicar Apostolic or under the Goanese Bishop of 
Mylapore. Although the result of the first caste meeting held in pursuance 
of that decree was to place the Church under the Bishop of Mylapore, the 
order of 30th January 1867 recognized the election of the Rev. T. Gnanapra- 
kasa Nadar as the successor of the Rev. Vincent de Silva. The Rev. 
T. Gnanaprakasa Nadar was subordinate to the Vicar Apostolic, and ever since 
1867 the Church of St. Peter has remained under the spiritual jurisdiction of 
the Bishop of Madras. 

The concordat of 1886 and the decree of 1887 have not, therefore, affect* 
ed the position of the plaintiffs with regard to the sacraments called 4 para- 
cbolia.’ If plaintiffs are unable now to obtain these sacraments in, St. Peter’s 
Church, they have been under the same disability since 1867, and the concor- 
dat between the Pope and the King of Portugal has not altered their position 
in respect to these sacraments. 

All that can be alleged by plaintiffs as a grievance against the concordat is 
that at any future election of a priest by the members of the boatmen caste, it 
may be practically impossible for the adherents of the Goanese party — even if 
in a majority — to elect a priest of their own party, since by the concordat, 
St. Peter’s Church has been definitely placed within the territorial jurisdiction 
of the Vicar Apostolic. We are by no means clear that this result would 
necessarily follow. Seeing that the differences settled by the concordat related 
only to questions of patronage and jurisdiction, and did not touch the validity 
of the orders of either party or the faith of the Church, it may be that a Goanese 
priest, if elected, would be granted the necessary faculties by the Supreme Pontiff 
or the Vicar Apostolic. It appears from the evidence of Father [408] Mayer, 
the Vicar-General under the Archbishop of Madras, that such canonical 
faculties can be given, though no doubt they very rarely are given. But even if 
supreme ecclesiastical authority has imposed upon the priests of the Goanese 
party a prohibition to accept this particular office, it appears to us that such 
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prohibition is a matter of ecclesiastical jurisdiction with which the Courts have 
nothing to do. Tt could hardly be contended that it would not be open to the 
Supreme Pontiff ,to impose such a prohibition upon any individual priest in 
obedience to the See of Rome. And the possibility that the right of the caste 
to have one of the 'Goanese clergy as their officiating priest might be terminated 
by the permanent surrender of the church to the jurisdiction of the Vicar 
Apostolic was clearly contemplated by Scotland, C.J., and Bittleston, J., in 
Civil Suit No. 136 of 1866, and by TURNER, C.J., in his judgment in Civil Suit 
No. 102 of 1880. 

It is not, however, necessary for us to speculate upon a contingency which 
may never arise, for even if the practical effect of the concordat is to prevent the 
election of a Goanese priest, it is clear that that fact will not justify the Court 
in taking away from St. Peter’s Church part of its endowment and bestowing 
that part upon the Church of St. Anthony. It was held in Civil Suit No. 105 
of 1863, and re-affirmed in Civil Suit No. 102 of 1880, that the purpose of the 
fund was the erection of a church for the use of the caste of Christian boatmen 
at Royapuram, the performance of divine worship therein and other religious 
observances connected with the church, and to that purpose the whole property 
must be devoted. The question of the division of the fund so as to endow 7 
two churches for the use of the two parties has been previously considered, and 
it has been twice held that on principle and authority no such division can be 

made, and that the fund and the church cannot be separated. 

« 

Finally it was urged for the appellants that they were entitled to their 
costs out of the fund, since they had a bond tide grievance, and that the Advo- 
cate-General had accorded his sanction for the bringing of the suit. We have 
already shown that the concordat has not altered the existing position of the 
plaintiffs with regard to the rites of the church, which remain the same as it has 
been since 1867. while the possible future grievance, if it exist at all, is one with 
which the ecclesiastical authorities alone can deal. As regards the sanction of the 
Advocate-General, it is rightly pointed CW9] out that it is no part of the duty of 
that officer to decide the case as a Judge, and that if an apparently good and 
bond fide grievance is shown, he may properly leave the applicants to bring the 
suit at their own risk. When, however, we find that an opportunity has been 
taken of a friendly settlement of differences between the highest authorities in 
Church and State to re-agitate in a hostile spirit questions long ago decided 
against the party of the appellants, we can see no reason why they should not 
be left to bear their own expenses. It would be an evil precedent if litigants 
were advised or encouraged to think that they could renew litigation with 
impunity, drawing the expenses of so doing from trust funds and not from their 
own pockets. We cannot but see how the very existence of such a fund as 
this may offer temptation to fomenters of litigation and encouragement 
for speculative actions. The last suit, which was decided by Sir CHARLES 
TURNER on December 5th, 1883 cost the fund no less than Rs. 20,366. The 
present suit, which is framed to re-open the same questions, was filed 
within 5b years of that decision, and here too we find that separate costs for 
third defendant, as well as those of the Advocate-General (first defendant), 
amounting in all to Rs. 4,775, have been allowed out of the fund. Apparently 
none of this has yet been recovered from the plaintiffs. It is lamentable to 
find that moneys which have been devoted to the performance of divine worship 
and the religious instruction of the poor should be dissipated in fruitless litiga- 
tion, and we cannot but express our regret that the Court was not moved to 
oall for security for costs before the hearing of this appeal. 
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We dismiss the appeal with ^ costs, but we do not feel ourselves justified 
in ordering that any further sum* be paid out of the fund. 

Brannon and Branson — Attorneys for Appellants. 

Barclay , Morgan and Orr — Attorneys for Respondents Nos. 1 and 3. 


[ 410 ] APPELLATE CIVIL— FULL BENCH. 

The 17th July , 1893 and 28th February , 1st and 2nd March , 
and 6th August , 1891. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, Mr. Justice 
Muttusamt Ayyar, Mr. Justice Shephard, Mr. Justice Best, and 

Mr. Justice Davies. 

Kristamma Naidu and others (Plaintiffs Nos. 2 to 6) Petitiouers 

versus 

Chapa Naidu and others (Defendants) Respondents. 


Code of Civil Procedure— Act XIV of 1882 , s. 622 — Power to call for record of 
cases not appealable to High Court — When a Court can be said “ to have 
acted in the exercise of its jurisdiction illegally or with material irregularity. " 
A District Judge disposed of some suitb on a point taken by himself on appeal, without 
affording tiic parties an opportunity of proving what was necessary to meet the point, and 
admitted other appeals after they had become time-barred : 

Held , that where a Subordinate Court, having applied its mind to a question of law 
or procedure, arrives at an erroneous decision, such decision is not by itself any ground for 
the exercise by a High Court of the powers given by s. 622 of the Code of Civil Procedure. 
Amir Uasian Khan v. Sheo Baksh Singh (I. L. R., II Cal., 6) followed. 

Held , further (Best and DAVIES, JJ., dissentiente) , that the case contemplated by the 
words “ act . . . illegally or with material irregularity” in s. 6*22 of the Code of Civil 

Procedure is that of a perverse decision on a question of law or procedure, a decision being 
perverse where it is a conscious departure from some rule of law or procedure. 

Per BEST, J. — The words in question of s. 622 of the Code are applicable to illegalities 
or irregularities which arc the result merely of ignorance of law or carelessness, and the 
disposal of a suit on a point taken by the Court itself on appeal, without affording the parties 
an opportunity of proving what is necessary to meet the point, is an irregularity in prooedure 
within the meaning of s. 622, and that the inadvertent admission of an appeal that is 
time-barred is an illegality in procedure within the meaning of that section. 

Per DAVIES, J.— The clause of s. 622 in question is applicable only to errors of procedure 
and it is not in every case that the High Court would, in the exercise of the discretionary 
power granted it by the section, interfere iu revisiQn. The interference would be confined 
to cases where the illegality or irregularity was such as had occasioned or might occasion a 
substantial failure of justice, as in the present case. ' 


Petitions under section 662 of Act XIV of 1882, praying the High Court to 
revise the dec rees of t he District Court of Ganjam in Appeal Suits Nos. 80, 8 9, 

,4 Civil Revision Petitions Nos. 378 to 887 of 1892. ~ 
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83, 84, 85, 86, 117, 119, 121 and 122 [411] of 1891, presented against the 
decrees of the Court of the District Munsif of Chicacole in Original Suits Nos. 84, 
102, 108, 91, 99, 104, 110, 89, 98 and 107 of 1890, respectively. 

These petitions- catne on for hearing on the 17th day of July 1893. The 
Court (MUTTUSAMI Ayyab and Best, JJ.) made the following order of 
reference to the Pull Bench. 

Order : Best, J. — “ These cases being not appealable by reason of the 
amount of the suit in each of them not exceeding five hundred rupees (see sec- 
tion 586 of the Code of Civil Procedure), these applications are made for 
revision under section 622 of the same Code. 

“ The first question for decision is, whether the cases are open to revision 
under the section last mentioned. 

“ Such revision is allowable if the Court by which the case was decided (i) 
exercised a jurisdiction not vested in it by law, or (ii) failed to exorcise a juris- 
diction so vested, or (iii) ‘ acted in the exercise of its jurisdiction illegally or 
with material irregularity.’ 

“ The contention on behalf of petitioners in all the cases is that, in the exer- 
cise of its jurisdiction, the Court acted ‘ with material irregularity,’ in that its 
decision proceeds on a point taken by the Court itself in appeal as to which 
no issue was recorded and consequently the petitioners (plaintiffs) were afforded 
no opportunity of proving their case. While in Petitions Nos. 384 to 387 there 
is a further contention that the Judge 1 acted illegally ’ in admitting the appeals 
after they had become barred under the law of limitations. 

11 It has been found in Second Appeals Nos. 604 and 605 of 1892, in 
which the amount of the suit being more than Rs. 500 appeals lay, that the 
first of the above two objections is well founded. We have, therefore, 
ordered the District Judge to try the necessary issues and submit findings 
thereon ; and in Second Appeals Nos. 606 to 608 we have found the second of 
the above objections to be also well founded and have consequently set 
aside the Lower Appellate Court’s decrees and restored those of the District 
Munsif. There can he no doubt, therefore, that, if these applications for 
revision can be entertained under section 622 of the Code of Civil Pro- 
cedure, we should, in the case of Petitions Nos. 378 to 383, adopt the course 
taken by us in Second Appeals Nos. 604 and 605, and in the case of Petitions 
Nos. 384 to 387, set aside the Lower Appellate Court’s decrees and restore 
W12] those of the District Munsif as was done in Second Appeals Nos. 606 
to 608. 

“ The question is, have we power to entertain these petitions ? 

“ I should have had no hesitation in answering this question in the affir- 
mative had it not been for the dictum of my learned colleague in the Full Bench 
case Manisha Eradi v. Siyah Koya (I. L. R., 11 Mad,, 220) that the words ‘act 
illegally or with material irregularity’ apply to those cases only in which there 
is an error of law or material irregularity on the procedure, by reason of which 
th& Subordinate Court concludes that it has or has not jurisdiction. 

“ With all deference, I am unable to see either in the wording of section 
622 of the Code of Civil Procedure or in the decision of the Privy Council in 
Amir Hassan Khan v, Sheo Baksh Singh (I. L. R., 11 Cal., 6) anything to 
warrant the placing of any such limited construction on the words. Nor can I 
see that the decision of a Divisional Bench of this Court in Erajabi v, Mayan 
(I. L. R., 9 Mad., 118) is in conflict with the decision of the Privy Council in 
Amir Hassan Khan v. Sheo Baksh Singh (I. L. R., 11 Cal., 6). In the latter 
case, not only had the lower Courts jurisdiction to decide the question which 
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was before them, but they also decided it — whereas the irregularity of the lower 
Court in Erajabi's case was failure to consider the question whether the suit 
was barred. Nor am I able to think that the cases io Seshadri v. Krishnan 
(I. L. E., 8 Mad., 192), Sanjivi v. Bamasami (I. L. R., Q Mad., 494) and Bama 
v. Kunji (I. L. R., 9 Mad., 375) were not rightly entertained under section 622. 

“All that was decided in Amir Hassan Khan v. Sheo Baksh Singh (I.L.R., 
11 Cal., 6) was that the mere fact of a Court having come to a wrong 
decision even on a point of law is not sufficient to constitute an illegality or 
material irregularity in procedure so as to b^ing the case within the scope of 
section 622. 

“ I cannot help thinking that the disposal of a suit on a point taken by 
the Court itself on appeal, without affording the parties an opportunity of 
proving what is necessary to meet that point, is an irregularity in procedure 
within the meaning of section 622, and that the inadvertent admission of an 
appeal that is time-barred is an illegality in procedure within the meaning of 
the same section. Of course, if the Court had considered this latter question 
and decided that the appeals were not time-barred, t413] the case would have 
been different, for that would have been a case of erroneous decision within 
the ruling in Amir Hassan Khan v. Sheo Baksh Singh (I. L. R., 11 Cal., 6). 
But where (as in these cases) there is no such finding, but without any inquiry, 
the appeals are treated as within time, there is, 1 think, illegality in procedure 
within the meaning of section 622. 

“ I would, therefore, hold that this Court has power to entertain all these 
petitions under section 622, and 1 would set aside the Lower Appellate Court’s 
decrees in the cases to which Civil Revision Petitions Nos. 384 to 387 relate 
with costs in this and the Lower Appellate Court ; and in the cases, the subject 
of Petitions Nos. 378 to 383, 1 would direct the trial of issues similar to those 
sent for trial in Second Appeals Nos. 604 and 605 of 1892.” 

Muttusami Ayyar, J. — “ I am unable to concur in the opinion of my 
learned colleague. I still adhere to the opinion expressed in the Full Bench 
case, that the illegality or irregularity mentioned in section 622 ought to be 
taken to refer to such error of law or irregularity as has led the Court below 
k either to exercise a jurisdiction which it did not possess or to decline *to 
exercise a jurisdiction which it possessed. 

44 The question must be referred to the Full Bench.” 

Pattdbhirama Ayyar for Petitioners. 

Bamachandra Ban Sahel for Respondents. 

Collins, C. J.— “ The questions referred to the Full Bench are whether the 
cases mentioned are open to revision under seotion 622, Civil Procedure Code. 

44 The High Court may exercise its powers of revision if the Court by which 
the case was decided appears to have exercised a jurisdiction not vested in it 
by law, or to have failed to exercise a jurisdiction so vested, or to have acted in 
the exercise of its jurisdiction illegally or with material irregularity. The 
reference states that the District Judge decided the, case on a point taken* by 
the Court itself as to which no issue was recorded, and it is further contended 
that the Judge acted illegally in admitting the appeals after they had become 
barred under the Law of Limitations. It is not stated that the attention 
of the Judge was called to these points, or that any review petition was 

f resented. That the Judge had jurisdiction to try the cases appears to be 
414] certain, and I am of opinion that, although the Judge undoubtedly was 
wrong in law, that is no ground for revision under section 622. Bee Amr 
Hassan Khan v. Sheo Baksh Singh (I. L. R., 11 Cal., 6). 1 am inclined to 
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adopt the words in the judgment of West, J., in Shiya Nathaji v. Joma 
Kashinath (I.L.R., 7 Born., 359), and hold that the section applies to an 
obviously perverse use of jurisdiction or authority which could not be justified 
even on the premises assumed or found by the Judge. 

“ The degree^of ignorance or bad law which would amount to perverseness 
must be determined by the facts of each particular case. I would hold that 
section 622 does not apply to the cases in the reference.” 

Muttusami Ayyar, J : — “ This is a reference made as to the interpretation 
to be placed on the words in section 622 of the Code of Civil Procedure, ‘ If 
the Court appears to have actecnm the exercise of its jurisdiction illegally or 
acted with material irregularity.’ The question submitted for the decision of 
the Full Bench is what effect is to be given to those words. 

“ They were introduced into the Code by the amending Act of 1879, and 
they are not to be found in Act X of 1877. According to the last-mentioned 
Act, as originally framed, the High Court was authorized to interfere only in 
two classes of cases, viz., (i) when the Subordinate Court by which a case was 
decided exercised a jurisdiction not vested in it by law, or (ii) when it failed to 
exercise a jurisdiction vested in it hy law. The class of cases in which the 
Subordinate Court had admittedly jurisdiction, but acted in the exercise of 
such jurisdiction in contravention of a rule of law or of procedure, was not 
then contemplated and provided for. The inference is clear that it was to 
supply this omission that the words ‘act illegally or with material irregularity 
in the exercise of its jurisdiction 1 were introduced in 1879. 

“ The intention to extend the section to a third-class of cases being thus 
clear, some effect must be given, according to recognized rules of interpretation, 
to the words ‘act illegally or with material irregularity ’ in order to carry out 
that intention. On this ground I am not prepared, on further consideration, to 
adhere to the opinion which I expressed in my judgment in Manisha Eradi v. 
Siyali Koya (I.L.R., 11 Mad., 220), viz., that the words ‘act illegally or 
1418] with material irregularity’ are referable to those cases only in which by 
reason of some error of law or of procedure the Subordinate Court either 
exercised a jurisdiction not vested in it hy law or failed to exercise a jurisdiction 
vested in it by law. That opinion is not tenable, since it practically treats the 
additional words as superfluous or unnecessarily introduced. 

“ Comparing section 622 as altered by Act XII of 1879, with section 584 
of the code which states the grounds upon which a second appeal is to be 
admitted, it is apparent in what cases a decision is considered by the Legisla- 
ture either to be illegal or to be vitiated by material irregularity. The real 
question is what is the distinction, if any, indicated by the words ‘act illegally 
or with material irregularity ’ as contradistinguished from the words in section 
584 ‘decide contrary to law or to a rule of procedure.’ 

“ In Amir Hassan Khan’s case, the question raised for decision was whether 
an erroneous conclusion as to whether a suit is barred either by section 13 or 
section 43 of the Code of Civil Procedure was included in the words ‘act 
illegally or with material irregularity.’ The Privy Council decided the question 
in the negative and observed that though the Subordinate Courts might have 
decided it wrongly, yet they had jurisdiction. 

“ Thus, it is clear that where the Subordinate Court applies its mind to a 
question of law or procedure and arrives at an erroneous conclusion in tbe 
exercise of its jurisdiction it is not a ground for interference under section 622. 

“ This being so, the further question arises, what is the nature of the error 
contemplated by the words ‘act illegally or with material irregularity,* if not an 
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. error of judgment in applying a rule of law or of procedure to the facts of a 
particular case. Looking to the several causes of erroneous decision in apply- 
ing a rule of law or of procedure, they may consist either in misapprehension 
of a rule of law or of procedure present to the mind of the Judge or in 
omission to bear in mind some principle which qualifies or limits the operation 
of such rule. 

“ I am therefore of opinion that the case contemplated by the words ‘act 
illegally or with material irregularity * is that of perverse decision on a question 
of law or procedure. A decision can be said to be perverse only when the 
matter is pleaded and wilfully disregarded, c# when there is some conscious 
violation of a rule of law or of procedure on the part of a Subordinate Court. 

C*I6] ‘ ‘ In this view, neither the inadvertent omission in the cases referred 
to, to consider whether the appeal presented was barred by the Act of Limita- 
tions, nor the refusal to hear evidence, on the ground that the stipulation the 
patta contains as to the rate of interest is such as clearly vitiates it, appears to 
me to disclose any ground for interference under section 622 of the Code of 
Civil Procedure. I would answer the question accordingly.” 

Shephard, J. — “ The questions referred relate to two sets of petitions. 
In the one set the complaint is that the District Judge omitted to observe that 
the appeals were time-barred. In the other set it is said that he decided the 
appeals on points not taken by the parties and without giving them an oppor- 
tunity to adduce evidence. Arguments were addressed to us at considerable 
length on the operation of section 622 of the Civil Procedure Code, and the 
question raised is one of general importance. By section 622 power is given 
to the High Court in obtain cases in which no appeal lies to call for the record 
and pass such orders as the Court may think fit. The caseB are three in number. 
First, the case in which the Court below appears to have exercised a jurisdiction 
not vested in it by law ; secondly, the case in which such Court appears to 
have failed to exercise a jurisdiction so vested ; and, thirdly, the case in which 
such Court appears to have acted in the exercise of its jurisdiction illegally or 
with material irregularity. Treating the section as if it consisted of three 
clauses, one may say that, as regards the present petitions, the first and second 
clauses clearly have no application. The question is whether the District Court 
has acted illegally or with material irregularity within the meaning of the third 
clause. Numerous cases have been decided with reference to this clause which, 
it should be observed, did not appear in the section of the original Code 
of 1877. 

“ The most important case decided by the Judicial Committee in 1884 is the 
case of Amir Hassan Khan v. Sheo Baksh Singh (I. L. R., 11 Cal. 6). 

“ The appeal to the Judicial Committee was against an*order passed by the 
Judicial Commissioner of Oudh, reversing the judgment of the Court of First 
Instance and dismissing the plaintiff’s suit as being barred under sections 13 
and 43 of the code. 

[*»7] “ The Judicial Committee after quoting the third clause of section 
622 observed : ‘The question then is, did the Judges of the lower Courts in this 
case, in the exercise of their jurisdiction, act illegally or with material irregu- 
larity. It appears that they had perfect jurisdiction to decide the question 
which was before them acid they did decide it. Whether they decided it 
rightly or wrongly, they had jurisdiction to decide the case; and even if they 
decided wrongly, they did not exercise their jurisdiction illegally or with 
material irregularity.’ This decision, as I read it, simply amounts to this, 
that the erroneous decision of the Court of First Instance in that particular case 
did not constitute an illegality or irregularity within the meaning of section 622. 
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44 There are two other decisions of the Judicial Committee to which no 
special reference is required. Muhammad Yusuf Khan v. Abdul Rahman Khan 
(I. L. R., 16 Cal., 749) and Birj Mnhun Thaknr v. Itai Vma Nath Ghowdhry 
(I. L.R., 20 Cal., 8). 

14 The question has been frequently discussed in the High Courts before 
and since the publication of the decision in 1884 in Amir Hassan Khan’s case. 
I do not think it is necessary to deal with the cases in detail. It is enough to 
say that the greatest possible diversity of opinions has been expressed. What 
may be called ail intermediate view was propounded by West, J., in an ela- 
borate judgment in Shiva Natht^i v. Joma Kashi Nath (I. L. E. ( 7 Bom., 369), 

I 'see also Mahmood, J., in Magni Ram v. Jiwa Lai (I.L.R., 7 All., 336)] . In 
Allahabad, Straight, J., took th^extreme view that any error affording a good 
ground of second appeal within the meaning of section 584 would equally form 
a good ground for revision under section 622, Badmi Knar v. Dinu Rai 
(I.L.R., 8 All., 114). On the other hand, in this Court a construction has 
been put upon the section which goes to the other extreme in limiting the 
powers of the High Court under section 622. In the judgment reported in 
Manisha Eradi v. Siyali Koya (I.L.R., 11 Mad., 228), Sir T. MUTTUSAMI 
Ay YAH, J., reviewed the cases prior to 1887 and held with reference to Amir 
Hassan Khan’s case 4 that the last clause of the section must be taken to 
apply only to those cases in which there is an error of law or a material irregu- 
larity in the procedure by reason of [418] which the Subordinate Court 
concludes that it has or has not jurisdiction.’ [Compare Magni Ram v. Jiwa 
Lai (I.L.R., 7 All., 336), and Badmi Kuar v. Dinu Rai (J.L.R., 8 All., 1 14) J . 

“ In the same year the question was raised again, and the ruling of the 
Court, in which KERNAN, J., took part, can hardly be reconciled with the 
opinion expressed in the earlier judgment of Sir T. MUTTUSAMI AyyaR, J., 
Bhashyamv. Jayaram (I. L. R., 11 Mad., 303). 

44 In this state of things, there being no uniform course of decisions on the 
point, 1 am bound to form my own opinion, and I must say that I am unable to 
concur in the narrow interpretation which has been put upon the section. 
According to the ordinary rules of construction some effect has to he given to 
the third clause of the section. That would be so if this clause had been part 
of the original section, but the intention of the Legislature is still more marked 
when it is seen that the third clause was added by way of amendment. In 
construing the section, we have for our guide the opinion of the Judicial 
Committee in Amir Hassan Khan’s case which may be said to amount to this 
— that the erroneous decision of a lower Court is not by itself any ground for 
the exercise by a High Court of the powers given by the section. That deci- 
sion excludes one class of cases, but, as it appears to me, leaves it open for us 
to consider in wKat other cases the clause may be applicable. 

“ As I read the decision, it does not compel us to hold that the Court has 
no power except incases where jurisdiction has been wrongly assumed or 
declined —cases which are sufficiently covered by the first two clauses. 

44 The possible cases to which it might be thought that the general language 
used by the Legislature was applicable may perhaps be stated as follows : 
In failing to apply the rule of law which ought, under given circumstances, to 
be applied, or in applvng a rule which ought not to be applied, or generally in 
disposing of a matter otherwise than in accordance with law, it may be that the 
Judge has, owing to misapprehension, wrongly concluded that the law was 
applicable or inapplicable, or that he has proceeded erroneously owing to 
inadvertence, or again that he was ignorant of the correct rule applicable, or 
that knowing the correct rule he refused to apply it. In the first two cases, 
f419]that is where the Judge has exercised his judgment and decided wrongly 
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Or where his mistake is due to inadvertence or carelessness, I think that, 
with the decision of the Judicial Committee before us, we are bound to hold 
that .the High Court has no power to interfere, In the last case, that is where 
a Judge consciously transgresses the law, the matter stands on a different 
footing. There is a material distinction between an erroneous judgment and 
a perverse judgment, as there is between a wrong verdict and a perverse 
verdict. If a perverse judgment or a conscious departure from the rules of 
procedure does not give occasion for the exercise of the powers given by the 
third clause, I am at a loss to understand in what class of cases it can be said 
that a Judge has acted illegally or with material irregularity. 

“ Under the circumstances of the cases referred to us, it is not necessary to 
say whether the High Court is also at liberty to interfere when it is shown that 
the Jud ; ve ha.s acted in ignorance of the correct rule of law, for it is not 
suggested that the District Judge did not know the law in any of the 
cases before us. Perhaps the distinction between ignorance and perversity 
is not very important, for, while ignorance of a plain rule of law is not likely 
to be admitted, it would probably in such a case be right to impute knowledge 
and therefore perversity. On the other hand, it may be noted that the case 
of a perverse judgment is distinguishable from all the other cases in this 
respect — that the remedy by way of review is practically unavailable. It may 
well be supposed that the Legislature did not intend that the High Court should 
give relief under section 622 in those cases in which the ordinary relief by 
way of review was open to the party aggrieved. In the cases before us in which 
the question of limitation arises, it appears to me that there was nothing more 
than inadvertence— in the other cases the Judge’s procedure was certainly not 
regular and may possibly have led to injustice. It is by no means clear, 
however, that the petitioners have been prejudiced, and I do not think it can 
be said that the Judge acted perversely. 

“ For these reasons I think that in both classes of cases the question should 
be answered in the negative”. 

Best, J. — “ This reference to the Full Bench was made in consequence 
of a difference of opinion between Sir T. MlJTTUSAMI Ayyak, J., and myself 
as to the correctness of the dictum in [420] Manisha Eradi v. Styali Koya 
(I.L.R , 11 Mad,, 229), which limited the meaning of words ‘ acts illegally or with 
material irregularity,’ in section 622 of the Code of Civil Procedure, to errors or 
irregularities ‘ by reason of which the Subordinate Court concludes that it has 
or has not jurisdiction.’ It is now admitted that the opinion expressed in the 
dictum is not tenable, consequently cadit quastio. 

“ New ground has, however, now been taken. The first of the points now 
newly urged is that the words in question are only intended to apply to cases 
in which the illegality or irregularity is due to ‘ perversity ' on the part of the 
Judge — the result of wilful disregard or conscious violation by him of a rule of 
law or procedure, and that they are inapplicable to illegalities or irregularities 
which are the result merely of ignorance of law or carelessness. This seems to 
me to be a distinction that is in no way warranted by the language of section 
622. The word ‘ perverse’ is certainly not used in that section, and I am 
altogether at a loss to understand why this distinction should he made. 

“ The other ground now newly taken is that section 622 is inapplicable to a 
case in which it is open to the party aggrieved to apply to the Court which has 
erred for a review of its judgment. This also seems to me to be limiting the 
scope of section 622 within narrower bounds than what is justified by the 
language used, according to which revision is allowed in all cases ‘ in whioh no 
..appeal lies.* The privilege of applying for review of judgment under section 
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623 of the Code, is not intended to be compulsory, as is apparent on a perusal 
of that section. It may be that the Court to which application for revision is 
made under section 622 may, in the exercise of its discretion, decline to inter- 
fere until application for review has been .made under section 623 ; but I am 
not prepared to hold that such application for review is an essential condition 
precedent to an -application under section 622. I am unable to accept as valid 
either of the objections now taken, and I adhere to the opinion recorded by 
me before this reference was made to the Pull Bench. '* 

Davies, J. — “ In order to answer the question referred, it is necessary to 
consider the scope of the last provision in section 622 of the Code of Civil 
Procedure. When is the Court to be [421 ] deemed to have acted in the 
exercise of its jurisdiction illegally or with material irregularity ? ” 

“ I am clearly of opinion that this clause contemplates cases other than 
those referred to previously in the same section, namely, where the Court has 
either exercised a jurisdiction not vested in it or refused to exercise a jurisdic- 
tion vested in it, and that it is intended to refer to the class of cases 
where the Court having jurisdiction and exercising it violates a rule of law 
or of practice relating to procedure, that is, in the mode in which it exer- 
cises its jurisdiction. The use of the word ‘ acted * seems to indicate this to 
be the true position, and the current of authority in the numerous cases that 
have been cited at the bar also, I think, bears out this construction. The 
Privy Council has decided that the clause does not apply to erroneous opinions 
of law, Amir Ilassan Khan v. Sheo Baksh Singh (I. L. R, 11 Cal., 6) and that 
is intelligible upon the principle that, in forming an opinion on a question of 
law, the Court merely goes through a mental operation and cannot be said to 
be ‘acting.* 

“ Taking it, then, that the clause is applicable only to errors of procedure, it 
is not in every case that the High Court would, in the exercise of the discre- 
tionary power granted it by the section, interfere in revision. Their interfer- 
ence would be confined to cases where the illegality or one irregularity was 
such as had occasioned or might occasion a substantial failure of justice. 

“ Now, in the first case under reference, that of an Appellate Court disposing 
of a suit on a point taken by itself in appeal without affording the parties an 
opportunity of proving what was necessary to meet that point, there is, in my 
opinion, an irregularity in procedure as grave as it would be to decide a suit 
without hearing the parties at all, and ip that view I would bold it to be a 
‘ material irregularity ’ in procedure within the meaning of section 622. In 
the second case, the admission and hearing of an appeal that was time-barred 
was, in the absence of a special order for its admission, passed after the Court 
was satisfied that there was sufficient cause for the delay, a patent illegality in 
procedure, for under section 4 of the Limitation Act ‘ every . . appeal pre- 
sented . . after the period of limitation prescribed therefor . . shall be 
dismissed * subject, of course, to the [422] exception just stated, which did not 
exist in this case. One of the principles of justice is that there should be 
finality to litigation in certain events and the law of limitation, among others, 
supplies instances. So the illegality here was one affecting the interests of 
justice. In both cases, moreover, apart from theory, there has been, in 
fact, a failure of justice, because in the allied suits in which a second appeal 
happened to lie, the Division Bench has set aside the proceedings of the Judge 
in both the matters now under reference. 

“ I would, therefore, answer the reference in the affirmative, to the effect 
that the errors in procedure were such as to be liable to revision by this Court 
under section 622 of the Code of Civil Procedure.” 
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These petitions came on for final disposal after the expression of the 
opinion of the Pull Bench, and the Court delivered the following 

Judgment : — According to the view of the majority of the Full Bench, 
these petitions must be dismissed. 

They are dismissed accordingly with costs. 


NOTES. 

[ Upon the scope of sec. 62*2 C. P. C., 1882 (see. 115 G. P. C. 19C8) seo the Notes to 11 
Cal., 6 in the LAW REPORTS REPRINTS ; see also (1807) 1 C. W. N., 617 ; 626 : 683 ; 24 
112 : 18 1. C., 555. ] 
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APPELLATE CIVIL. 


The 31st July , 1st, 2nd, 3rd , 7th , 8th, 9th and 10th August, 1893, and 

2nd March, 1894 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Davies. 

Ramasami Kamaya Naik (Defendant) Appellant 

versus 

Sundaralingasami Kamaya Naik (Plaintiff) Respondent. 1 

Hindu law — Succession— Manu, Chapter IX, Slokas 122 and 125— Rule of 
selection as between an elder son by a wife of an inferior class of caste and a 
junior son by a wife equal in caste — Dagger wife — Meaning of the term bhoga 
sfcrees — Custom showing preference m succession for the sons by a senior wife 
to those by a junior wife — Nearness of blood as a ground of preference between 
brothers of the half and full blood , respectively , 
lu case of disputed succession to indivisible property between sous ftho are born 
of mothers of the same caste but of different classes therein, the right of a junior 
son by a fir^t married wife, if she be of higher class, is superior to that of an elder 
[4281 son of a wife of lower class. Thus, when a Sudra marries a woman of his caste but 
of an inferior class, as a dagger wife, in addition to his wife equal in caste to him, the rule of 
selection is in favour of his son by the latter by reason of the mother being of a higher class. 

A valid custom prevails among the Kurnbla zamindars whereby the son by a senior 
wife has a furior right of succession to a son by a junior wife, although the latter may bo the 
elder son, seniority referring to the date of the marriage and not the ago of the wife. 

Nearness of blood is no ground of preference under the Mitakshara law in case of disputed 
succession to coparcenary property which is partible, and it is likewise no ground of preference 
when such property is impartible. When, therefore, family property belongs tc a coparcenary 
family consisting of two brothers oi a deceived propositus— one of the whole blood and one 
of the halfblood— in the absence of a specification to the contrary, the brother that is entitled 
bo succeed to the property is the eldest in years. 

APPEALS against the deoree of C. Venkobah, Subordinate Judge of Madura 
(West), in Original Suit No. 21 of 1889. 

* Appeals Nqs. 78 and 95 of 1891. ~ 
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The facts of the case appear sufficiently for the purpose of this report in 
the judgment of the High Court. 

The Subordinate Judge passed the following decree : — 

“1 disallow the claim of plaintiff to the exclusive possession of the zamindari 
and its appurtenances as described in schedule A, and to the trusteeship of the 
devastanams and choultry specified in schedule B, and also to the mesne 
profits claimed in respect to these properties. I declare the equal right of 
plaintiff and defendant to such of the pannai lands and gardens as were acquired 
by their father since he became zamindar in 1861 until his death, and to the 
lands items 1 to 8 in schedule D, and direct that an account be taken of the 
former, and that the areas of the latter be fixed, and that the lands, after 
taking account and fixing the precise areas, be divided into two equal shares, 
one of which J direct should be put into plaintiff’s possession. I declare 
plaintiff’s right to live in the or new house, the description of which 

should be supplied by the commissioner who takes an account of the lands. 

I declare plaintiff ’s right to receive his half share of mesne profits on t the 
lands above specified from 14th October 1885 till he is put in possession or 
for three years from this date whichever event first occurs. 1 declare plaintiff ’s 
right to a half share in the jewels, moveables and Government securities, &c., 
mentioned in schedule E or to such of them as exist ; their discovery, values 
and partition are left to a commissioner, who should be appointed for the pur- 
pose, [ 424 ] and who should make over to plaintiff his share in thorn or their 
value. I think plaintiff is entitled to proportionate costs on the claim allowod. 
Defendant should pay the same, while plaintiff should pay the costs of defend- 
ant on the claim disallowed. * 

The defendant and plaintiff preferred these appeals to the High Court, 
respectively. 

The Advocate- General (Hon. Mr. Spring Brannon ), Iiama Ran and 
Subramanya Ayyar for Appellant. 

Bhaskyam Ayyamjar , Dcsikachanar and Ranga Ramanuja Chariar for 
Respondent. 

Judgment. — This is a suit to establish the plaintiff’s title to the zamin- 
dari of Saptur in the Madura district together with its appurtenances, and for 
the plaintiff’s half share of such properties belonging to the late zamindar as 
are partible. The suit is valued at some five (5) lakhs of rupees, and the follow- 
ing facts are admitted, namely, that the zamindari and its appurtenances are 
impartible ; that the plaintiff is the son of Nagayasarai Kamaya Naik, who 
was the last zamindar but one of Saptur ; that the defendant is another son of 
the same person ; that, after the death of their father in October 1885, his 
eldest son, also called Nagayasami, succeeded to the zamindari, that this 
Nagayasami died while a minor under the Court of Wards, unmarried, on the 
31st of December 1887, the succession to whom is now the subject in dispute, 
and that the plaintiff is the eldest surviving son of the previous Nagayasami, 
being aged 9 years at the time of suit, while the defendant was aged only 7 
years at that time. The plaintiff claims the succession by his mother, Nagam- 
mal, as his next friend, as the senior in age of the surviving brothers of Naga- 
yasami Kamaya Naik, the last male holder, according to the law and custom of 
primogeniture. The defendant pleads his right to the succession in preference 
to plaintiff on four (4) main grounds, namely, first, that plaintiff’s mother, 
Nagammal, was not legally married to their father, and that plaintiff was 
therefore, an illegitimate son ; while he, the defendant, is admittedly the 
legitimate son by his mother, Muthuveerammal ; secondly, that even if the 
plaintiff’s mother was legally married to the late zamindar, she was a lady of 
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a different and inferior o&ste and rank to that of the defendant's mother ; thirdly 
that by family custom, the defendant is entitled to succeed by reason of his 
mother having been married prior to the plaintiff’s mother ; and fourthly, that 
he is a full-[428] brother of the last holder of the zamindari, while plaintiff is 
only the half-brother. 

The first question then for decision is whether the plaintiff's mother was 
the lawful wife of his, the plaintiff’s father ; and this question has branched 
into two issues. One is whether the plaintiff's mother was married, in fact, to 
the plaintiff’s father, or kept as his mistress, and the other is whether she was 
of a different andf inferior caste to that of the father of the plaintiff, and there- 
fore no valid marriage could be contracted between them. The Subordinate 
Judge has found that the plaintiff’s mother was married to the plaintiff’s father 
in 1875 in the dagger form ; that a dagger is used by the Saptur zamindars, 
who are surnamed Kattari Kamaya in the case of inequality in the caste or 
social position of the bride ; that though the customary rites of the Kurabla 
caste were also performed, yet the use of the dagger was an essential addition ; 
and that, though according to his finding she was of a different and inferior 
caste to that of the plaintiff’s father, yet that did not invalidate the marriage. 

In Appeal No. 78 of 1891, the defendant, as appellant, contends that there 
was no marriage, in fact, between the plaintiff’s mother and his father, and 
that the plaintiff’s mother being of a different and inferior caste, could not, 
according to the custom of the plaintiff’s father’s caste, have been legally mar- 
ried to him. 

The plaintiff, as appellant, in Appeal No. 95, contests the finding of the 
Subordinate Judge that his mother was of a different and inferior caste to that 
of his father. As to the factum of marriage, there is voluminous evidence, 
both oral and documentary, to prove beyond a doubt that, on the 9th of July 
1875, the plaintiff’s mother was united to the plaintiff’s father by a number of 
ceremonial rites. It is needless for us in appeal to repeat in detail what has 
been fully set forth on this subject in the judgment of the Subordinate Judge, 
because the defendant himself does not and cannot, dispute that on the date 
named some ceremonial took place for the union between the plaintiff’s mother 
and his father. That evidence establishes that on the 9th of July 1875, the 
marriages of three men were celebrated, two of whom were persons of the name 
of Thumbayasami and Thathaya Naik. On that same day the plaintiff’s 
mother, Nagammal, and her sister. Kumarammal, admittedly went through a 
form of marriage with the zamindar, the plaintiff’s father, in which form a 
dagger played 1426] a very prominent part. The defendant's case is that the 
zamindar did not appear in person at the ceremonial but was represented by 
this dagger, and that the third bridegroom who was present was not the zamin- 
dar but a bandy driver of his named Ramasami, and that, owing to the non- 
presence of the zamindar there could not have been a valid marriage between 
him and the two ladies with whom he was undoubtedly united on that occasion 
(though as the defendant says only in concubinage) because the mere tying of 
the bottu in the presence of the dagger was not sufficient to constitute a valid 
marriage ceremonial. Exhibits XXXII and XXXII-A show that, in the year 
1800, it was reported by the Collector that the mere tying of the bottu did not 
of itself constitute a marriage, but simply signified a promise of constancy. 
The plaintiff, on the other hand, asserts that the driver Ramasami was not 
married on this occasion, but six months before, and that the third bridegroom 
who was present was the zamindar himself, and that the dagger was used only 
as an addition or an ornament to the ceremony. It is the presence of this 
dagger which has given rise to all the uncertainty as to whether it was a form 
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of marriage or of concubinage that was adopted on the occasion. The defen- 
dant’s argument is that the dagger was there to represent the zamindar as he 
did not attend in person, and that, by his non-attendance, there could have 
been no joining of hands or other essential for constituting a valid marriage, 
for, to constitute a valid marriage, there must be, if the marriage is a sacra- 
ment, the due performance of nuptial rites [Brindavana v. Badhamani (I. L. R. 
12 Mad., 72)] and, if it is a contract, there must he an intention to marry. It * 
is argued that the very absence of the zamindar showed there was no intention 
on his part to marry, if the marriage was a contract, and that, if it was a 
sacrament, the essentials for the due performance of nuptial rit*es could not have 
been performed. The plaintiff’s argument is that the nuptial rites were duly 
performed, the zamindar being present ; that the dagger was there merely as an 
ornament, and that it was customary for people of the zamindar’s caste to have a 
a dagger paraded on the occasion of marriages. The Subordinate Judge has found 
that the dagger was there for the purpose of indicating that the two ladies, Na- 
gammal and her sister, Kumarammal, whom the zamindar married, were of an 
[427 J inferior caste and rank. We consider that the evidence on behalf of the 
plaintiff as to the actual presence of the zamindar at the ceremonial is over- 
whelming. Not only is there the direct evidence of many of the plaintiff’s 
witnesses, who were present on the occasion to the effect that the driver 
Ramasami was not married at that time, and that the zamindar himself was the 
third bridegroom, but there is also documentary evidence showing clearly that the 
zamindar and no one but the zamindar, was one of the three bridegrooms 
present on the occasion. Thus Exhibit C series, which are the zamindar’s own 
palace accounts showing the money received and disbursed for the marriage 
festival, is unequivocally headed ‘ as for the marriage of the zamindar,’ and in 
those accounts there are items of expenditure which could apply only to the 
zamindar, such as the receipts of moyi or wedding presents which, from the 
persons who made them, could only have been made to the zamindar. There 
is an entry for the cost of horses, for the procession called the 4 yekalichi ’ for 
the outside bridegrooms, with anotiier entry for a similar procession, which, 
by inference, must be taken as referring to the inside bridegroom, the zamin- 
dar. There is an entry for the cost of a toe-ring put upon the zamindar. 
These accounts read with Exhibit D further show the purchase of two lich 
silk marriage cloths called kandangi, which could have been intended only for 
the ladies united to the zamindar ; for the other two women, who were married 
on that day, were poor dependents of the zamindar who would not have had such 
valuable cloths bestowed upon them. These marriage accounts further show 
very liberal expenditure in other matters, such as the distribution of rice which 
was made on far too large a scale, if only persons of oridnary rank had been 
married. Another account (Exhibit E-I) is proof that drummers were paid 
for four marriages. This shows that the two ladies must also have been 
married ; for, if the defendant’s account were true, there could only have been 
three marriages. 

Against this, defendant has adduced no evidence of any value to prove 
that the zamindar was not present in person, and he has carefully avoided 
bringing forward any evidenoe as to what really did take place on the occasion 
in question. There i,s, therefore, no ground whatever for the assertion that 
the zamindar was not present at the time ; and those witnesses who speak to 
his presence speak also to his going through the necessary acts which were 
necessary to constitute a valid marriage between people of the [428] Kumbla 
caste. The defendant’s contention, therefore, that there could have been no 
valid marriage in consequence of the absence of the zamindar falls to the 
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ground. Extraneous evidence, however, has been produced on the defendant’s 
behalf for the purpose pf showing that ladies united to the zamindar by marri- 
age ceremonials in which the dagger was used were not deemed to be his law- 
ful wives. For instance, it is shown that Kumarammal, the plaintiff’s mother’s 
sister, who was united to the zamindar at the same time as herself, and another 
lady Muttukamatchi Aramal, who was also on another occasion united to the 
zamindar according to the dagger form, were called bhoga stress-— a word in- 
dicating concubine. In common parlance it may be applied to a concubine, as it is 
the ordinary dictionary meaning of the term. But it is also used in a secondary 
sense. In Linga*Bhattiya, kanda 2, verse 264, the term ‘ bhogini ’ is used to 
denote the wives of kings other than the royal wife, who is called ‘ mahishi,’ 
because she is anointed. The royal wife is called mahishi, because she is 
adored, the other wives being called bhogini, for, with them, there is bhoga or 
enjoyment. Again in Sabdha Batnacara, page 817, the term bhogini is said 
to signify (l) a female servant, (2) a dancing girl, and (3) wives other than 
the one consecrated. Further, in Monier-Williams’ Dictionary, page 723, the 
term * bhogini ’ is explained to mean either the concubine of a king or a wife not 
regularly consecrated with him ; we find also that there is other evidence 
counteracting the effect of the use of the word bhoga stree as applied to these 
ladies. In the very papers (Exhibits II to IV), in which Muttukamatchi 
Ammal is referred to as a bhoga stree of the late zamindar, she is spoken of 
both by herself and by the zamindar as his wife ; and with reference to Kumar- 
ammal who, at the heading of the account (Exhibit Via) showing her funeral 
expenses, is referred to as a bhoga stree, we find that her funeral ceremonies 
were conducted as only those of a wife would have been. This appears in the 
account VTa iteslf, as well as in the accounts JJJ, and LLL series, for it 
is in evidence that ceremonies therein mentioned such as fixing a grind- 
ing stone, with the due performance of the Sha3tras would only have 
been performed for a wife. Further, we find that one Mangaleswari, 
who was an admitted concubine of the zamindar, not married to him 
in dagger or other form, is referred to by him as a moha stree not a 
bhoga stree. The defendant has exhibited a document (Exhibit XXV) 
[429] which purports to be a genealogical tree of the Saptur zamindars, and 
which, it was said, was approved by the late zamindar himself. In this 
document his wives are named ; but we do not find the names of any of the 
dagger wives there appearing. This document is, however, one of doubtful 
authenticity, and there is nothing certain to show that the zamindar ever saw 
it or approved of it. Besides, at the Lime that it is said to have been prepared, 
namely, in 1874, the plaintiff’s mother and her sister had not been united 
to the zamindar. Reference has further been made to two birth registers, the 
one being Exhibit XXVIIa, in which the plaintiff’s birth on the 25th June 1880 
is entered with only his mother Nagammal’s name, no reference being made 
to the zamindar, and the other being Exhibit XXVII5, wherein the defendant’s 
birth on the 23rd of September 1881 is entered with the zamindar as his 
father, but as we have nothing to show upon whose or upon what information the 
officers concerned made those registers, and no explanation has been taken from 
them for the difference in the one case for entering the mother's name and in 
the other for entering the father’s name, the entries are conclusive of nothing. 
We cannot infer that the reason for the difference was the illegitimacy in the 
one case and the legitimacy in the other. On the other hand, it has been 
shown on behalf of the plaintiff that his mother has always been treated as a 
wife of the zamindar. One of the admitted wives of the zamindar has stated in 
Exhibit XXXIIIc that for about a year the dagger wives of the zamindar 
were living together with herself and the other admitted wives. Though it 
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appears that they afterwards lived in separate apartments in the palace, it was 
in the palace they lived and not outside it as tho concubines did. It also 
appears that when the late zamindar was committad to jail in 1884, and his 
wives were sent to Bodinayakkanur to be taken care of by the zamindar of 
that place, the plaintiff* s mother, as well as another dagger wife, accompanied 
.them (Exhibit XXXVIIId). In Exhibit YVV the defendant’s mother 
herself treated Muttukamatchi Ammal, a dagger wife already alluded to, as a 
married wife of the zamindar, her husband. In Exhibit WWW the same 
Muttukamatchi Ammal and the plaintiff’s mother joinod two of the admitted 
wives in a petition to the Board of Bevenue against the defendant’s mother, 
claiming equality between themselves and the defendant’s mother. Plaintiff 
himself performed the first annual ceremonies of his father jointly [430] with 
the defendant, as shown in Exhibit JJ, and there is nothing to show that the 
defendant’s mother objected to the plaintiff’s doing so ; and after the death 
of the husband, the late zamindar, she, the plaintiff ’s mother, was treated as a 
wife by the Government officials concerned with the Court of Wards (sec 
Exhibit S among others). It is unnecessary to refer to all the evidence prov- 
ing that the plaintiff’s mother was lawfully married to the zamindar, and her 
recognition as his lawful wife, because, except for the circumstances which 
have been mentioned above, as urged on behalf of the defendant and which 
have been explained, all the rest of the evidence is in her favour. We have, 
therefore, no hesitation in agreeing with the Subordinate Judge that the 
plaintiff’s mother was the lawful, though a dagger wife of his father, provided 
there was no impediment to their marriage. The impediment pleaded by the 
defendant is that the lady being of a different and inferior caste to that of the 
zamindar, could not be lawfully wedded to him. It is not contended that in the 
absence of a particular custom such a marriage would be invalid in the face of 
the rulings of the Privy Council in Inderun Valungypooly Taver v. Ramasawmy 
Pandia Talaver (13 M. I. A., 141) and Ramamani Ammal v. Rulanthai Nalchcar 
(14 M. I. A., 346). In the former case it was held that, by Hindu law, 
marriage between Sudras where the husband is of a superior caste to that of 
his wife, is valid, and in the latter case that a marriage between a man of ono 
sub-division of the Sudra caste with a woman of another sub-division of the 
Sudra caste is valid by Hindu law. But, what the defendant sets up is a local 
or caste custpm among the Kumbla Naiks prohibiting such unions. Tho 
learned Advocate-General has referred to Mr. Mandlik’s work on the Mayu- 
kha and Yagnavalkya (pages 400 et seq.) to prove that usage will override the 
ordinary Hindu law, and contends that he has in this case proved the 
custom set up. On this point, we find with the Subordinate Judge that there is 
no reliable evidence whatever of any such custom prevailing among the zamin- 
dars of the Kumbla caste. The evidence in respect thereto is only oral and is of 
a meagre description. It is true that the plaintiff’s mother has endeavoured to 
show by recitals in documents relating to herself or to her relatives (Exhi- 
bits B, GG, GGG, and DDD) that she was of exactly the same caste as the 
C*31] zamindar’s, and it is true that the defendant has also endeavoured by 
evidence (Exhibits XA, XB and XIII) equally suspicious because the documents 
on both sided are all of recent date and after the death of the late zamindar, 
to prove that she was not so. The Subordinate Judge has, however, found 
that her caste was not Kumbla Totiya as the zamindar’s was, but Parivara 
which he treats as an inferior caste. But one thing is certain, and that is that 
they were both of the Sudra caste and that legal marriage was possible between 
them. The zamindar would never have attempted to marry a woman whom 
he knew he could not marry, and the legal presumption is that when there is a 
marriage in fact there is a marriage in law. Inderun Valungypooly Taver v 
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Ramasawmy Pandia Talaver (13 M. I. A., 158). There is no proof of a special 
custom in this case prohibiting such marriage. 

The second main point for determination in the case is whether, having 
found th it the marriage of plaintiff’s mother with his father was a valid 
marriage, the plaintiff’s mother was of a caste and rank inferior to the 
defendant’s mother’s and, if so, whether that would entitle the defendant to 
succeed iu preference to the plaintiff. Although they both were of the Sudra 
caste, we have no difficulty in deciding that the status and rank of the plaintiff’s 
mother was inferior to that of the defendant’s mother. The defendant’s 
mother was the daughter of a zamindar, while the plaintiff’s mother was the 
daughter of an ordinary ryot. The defendant’s mother had no strain of mixed 
blood, while the plaintiff’s mother was of the Parivara caste or the descendant 
of parents of illegitimate origin — vide paragraphs 35 and 36 of the Subordinate 
Judge’s judgment— the correctness of the conclusion in which there is no 
ground for disputing. The inferiority of the plaintiff’s mother’s status as wife 
is the only reasonable explanation for the presence of the dagger at her marriage. 
In the case of the admitted wives of the zamindar, there was no dagger used 
when they were married, so that the only way to account for its use at the 
marriage of the plaintiff's mother is that it was intended to indicate her status 
as an inferior description of wife or as a dagger wife. If it was nob intended 
to denote the inferiority of status of the plaintiff’s mother, no other satisfactory 
explanation is afforded by the evidence for the use of the dagger. The theory 
[432j for the defendant that it represented the zamindar who was absent 
has been already exploded. There is no proof that the dagger was invariably 
used in the case of all marriages between people of this caste. In fact, it is 
admitted that the use of the dagger is extremely rare, and only two or three 
instances of it are given in the plaintiff’s evidence. There are also other cir- 
cumstances indicating that the marriage of the plaintiff’s mother was not con- 
ducted in the same way in which the marriages of the zamindar’s regular 
wives were celebrated. Considerably less money was spent upon it than in 
the case of the admitted wives, and it was combined with the marriages of 
two other people of inferior rank — of persons who were poor dependants of the 
zamindar -one indeed of whom, Thumbayasami, was a brother of the plaintiff’s 
mother. Then the plaintiff’s mother and the other dagger wives, as a rule, 
lodged separately and messed separately from the other wives. It is, therefore, 
clear to us that the plaintiff’s mother was in status and rank inferior to her 
husband and the defendant’s mother. The question then arises whether, having 
found the plaintiff’s mothor and the defendant’s mother to be of the same main 
caste, namely, Sudras though not of the same division, the difference in their 
rank or status would make them of a different class within the meaning of 
sloka 125, chapter IX, Manu. That sloka is to this effect : 44 as between sons 
born of wives equal in their class and without any other distinction, there 
can be no seniority in right of the mother ; but the seniority ordained by law 
is according to the birth.” The learned vakil for th9 plaintiff maintains that 
Manu alluded only to caste, as he was there dealing with caste, and that any 
other construction would be meaningless. But the ancient author seems to 
have been dealing with the equality of wives generally, and it is quite possible, 
as in this case, that two ladies may be of the same main caste and yet belong 
to different subdivisions of that caste, and therefore be unequal in class or rank. 
The strict literal translation of the phrase rendered as 4 wives equal in their 
class’ is 4 like wives* which would allow of the wider interpretation that 
if there were any substantial inequality in the rank or statua of the 
wives they would not be 1 like wives. 1 Within each of the four main 
divisions of Hindu caste it is notorious that there are many classes or ranks 

: 314 



StJNDARALlNGASAMI KamaYa Naik [1894] I.L.B. 17 Had. 433 


and these are perhaps most numerous in the Sudra caste, and it appears to 
us that their Lordships of the Privy Council, in making use of the words ‘ caste 
[ 433 ] and class’ in their judgment in Bamalakshmi Ammal v. Sivanantha 
'Perumal Sethurayar (14 M. I A., 592, 594), contemplated inequalities besides 
those in the main caste only, for otherwise the word ‘class' would be super- 
fluous if it was taken to be synonymous with the main caste. 

We are therefore prepared to hold with the Subordinate Judge that what 
is indicated in the text of Manu is inferiority of the class of the wife more 
than that of the main caste. In this view, and finding for reasons already 
stated that plaintiff’s mother was of an inferior class to that of defendant’s 
mother, it remains to be decided whether that fact would be ground for 
preferring the defendant to the plaintiff. Sloka 122 of the same chapter in 
Manu is to this effect : 4< A younger son being born of a first married wife after 
an elder son had been born of a wife last married, but of a lower class, it may 
be a doubt in that case how the division shall be made.” 

That is just the case we have here, but unfortunately Manu has not directly 
decided the doubt that he raises, and, as the Subordinate Judge points out, 
there appears to be no precedent. The point was noticed but not decided 
in the Privy Council case, Pedcla Bamappa Nayanivaru v. Bango/ri Sheshamma 
Nayanivaru (L. B-, 8 I. A., 1). The two slokas 123 and 124 following the 
sloka 122 indicate that in the case therein contemplated the younger son of 
the first married wife being of a higher class would take a larger share of the 
property, and we are of opinion that this fact taken with the implication in 
sloka 125 that there would be a difference between the sons in cases where 
their mothers were of different classes is sufficient to show that the right of 
the junior son by a first married wife if she be of higher class is a superior 
right to that of the elder son of a wife of lower class. It follows that when 
the competition between them is, as in this case, to an indivisible property, the 
right of him who has the superior right, if the property were partible, must 
prevail. We, therefore, agree with the Subordinate Judge in finding on this 
point in favour of the defendant. 

We consider that this view is in accordance with the analogies of general 
Hindu law as applied to partible property. The decisions otthe Privy Council 
both in Bamalakshmi Ammai v. Sivanantha Perumal Sethurayar (14 M.I A., 592, 
594) and in Pedda Bamappa Nayanivaru v. Bangari Seshamma Nayanivaru 
(L.R., 8 I. A., 1) are authorities only for [434] the proposition that as between 
sons born of wives equals in class and without any other distinction , there is no 
seniority in right of their mothers, but that the seniority recognized by law is 
according to birth. In the present case, however, the plaintiff’s mother and 
the defendant’s mother are not equal in caste or class. There is the further 
distinction between them, viz., that the former is a dagger wife, whilst the 
latter was married by the pure Kumbla caste rites without the intervention of 
a dagger. In the Bangari Palayam case, their Lordships of the Privy Council 
expressly stated that they did not decide what would be the proper rule of 
succession when the wiveB were of a different caste or class. The text of Manu, 
chapter JX, 125, as interpreted by Kallukka Bhatta, on which their Lordships 
rest their decision, premises the case of sons born of wives of equal caste and 
without any other distinction. This case falls, therefore, to be decided on the 
principle laid down by their Lordships in the Urkad case in the following 
terms : “ Now, no work of authority or decision directly relating to the descent 
of prop#ty, which, at the present day, is governed by the rule of primogeniture 
was cited at the bar, nor have we found any materially bearing on the question. 
We must, therefore* decide it upon principle, and by analogy to the existing 
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general law of inheritance and upon what we find laid down in early times 
when primogeniture by general law conferred some special rights and privileges 
which no longer exist. ” The question then is what is the rule suggested by 
analogy, first, to the existing Hindu law of inheritance and, next, to the Hindu * 
law as it existed in early times when primogeniture conferred by the general 
law certain special rights and privileges ? Under the former we may take, by 
way of analogy, the cases in which the rival claimants of an impartible estate 
are a legitimate junior son and an illegitimate senior son or an after-born son 
and an adopted son. In the first case, among Sudras, both sons take shares 
in partible property, but the illegitimate son takes only half a share (Mitak- 
shara, chap I, s. XII, sloka 3). 

This is the first exception to the general rule that, though sons may share in 
partible property, the^son born of a concubine is only a secondary son and 
son born of a wife is the primary son and preferable heir to impartible property. 

Turning to the case of a disputed succession to an impartible estate in 
which the rival claimants are an adopted son and the [435] after-born legitimate 
son, it is stated in Dattaka Chandrika, s. V, 32, that among Sudras, they take 
equal shares in partible property. But the succession to impartible property, 
nevertheless, devolves on the after-born son in preference to the adopted son, 
the reason being that the adopted Bon is a substitute for the aurasa son, and 
that, when the latter comes into existence, he excludes the substitute. 

This is the second exception to the general rule under which, of two sons, 
who may be entitled to share alike in partible property, one is the principal or 
primary and the other as a mere substitute is a secondary son, and as such, 
excluded by the other, though his junior in years, from succession to impar- 
tible property. The succession of a legitimate son to an impartible estate in 
preference to an illegitimate son, and of an after-born son in preference to an 
adopted son does not rest on mere inference. In Dattaka Chandrika, s. V, 
26, a vedic text is referred to as ordaining that kings shall not appoint to the 
empire any of the twelve descriptions of sons, which included also the adopted 
son and the son of a female slave when a legitimate son existed. It is hardly 
necessary for us to add that the Palayapats of Madura and Tinnevelly were, 
prior to the commencement of the British rule, in the nature of petty princi- 
palities or tributary chieftainships. 

Looking again to the ancient Hindu law, we find an analogy'in ‘ anuloma* 
marriages. A Brahmin was in former times at liberty to marry a Brahmin 
wife, a Kshatriya wife, a Vaisya wife and a Sudra wife ; so a Kshatriya was 
entitled to have a Kshatriya wife, a Yaisya wife and a Sudra wife ; so it was 
permitted to a Yaisya to have a Yaisya wife and a Sudra wife. Hence it is 
stated in the Mitakshara, chap. I, s. VIII, v. 2, that instances do occur of a 
Brahmin having four wives, a Kshatriya three, and a Vaisya two, the wives 
being of different varnas or castes or tribes. This form of marriage with 
women of inferior castes was called anuloma union and it was a permitted con- 
nection, while pratiloma union, that it is to say, of a man of an inferior class 
or varna with a woman of a superior class, was a prohibited connection. The 
author of the Mitakshara explains in chap. I, s. VIII, v. 4, how rights of sons 
of wives of different classes, when partition was made between them, were 
regulated, and states that the sons of a Brahmin by a Brahmini woman took 
four shares apiece , his sons by a Kshatriya wife, three shares each, by a 
Yaisya [436] woman two, and by a Sudra one. In the same manner the sons 
of a kr hrftriya born to him by women of the several tribes had thre^shares, 
two o> one in the order of. the tribes (castes). Likewise the sons of Vaisya 
by women of the several tribes have two shares and one in the order of the 



StTNDAitALiNGASAMl kamaya naik [1894] I.L.fi. If Mad. 437 


classes. Again, in chap. XI, s. I, v. 47, the author of the Dayabhaga advert- 
ing to the texts of Manu, chap. IX, 85, 86 and 87, states that the rank of wife 
belongs, in the first place, to a woman of the highest tribe, and seniority is 
reckoned in the order of tribes. Thus, Manu says, when regenerate men take 
wives both of their own class and others, the precedence, honour and habita- 
tion of those wives must be settled according to the order of their classes. 
Therefore (since seniority is by the tribe) a woman of equal class, though 
youngest in respect of the date of marriage, is deemed eldest. The rank of 
wife (patni) belongs to her, for she alone is competent to assist in the perfor- 
mance of sacrifices and other sacred rites. This is the third exception to the 
general rule in which the son by the dagger wife is by analogy to anuloma 
marriage only a secondary son who, though senior in age, is excluded by a son 
of a wife equal in caste and rank. 

Thus the rale deducible by analogy from this branch of ancient Hindu 
law is one of preference in favour of the son by a wife of the same caste or 
rank. It follows that when a Sudra marries a woman of an inferior division of 
his caste, as a dagger wife or as a wife of an inferior class in addition to his 
wife equal in caste to him, the rule of selection is in favour of his son by the 
latter by reason of hi3 mother being of a higher class, or having the rank of patni. 

It is argued by the plaintiff’s pleader that the Sudra s are all of one caste, 
though they belong to different sub-divisions. It is so for the purpose of per- 
mitting a marriage between a man of one sub-division and a woman of an 
inferior sub-division, but it does not follow that there are no gradations in respect 
of caste, status or rank. Surely, it cannot be said that there is no distinction 
between a man of the purest Vellala or Mudali caste, and a woman of the Palli 
or Shanar or toddy-drawer's caste, though their main caste is that of Sudras. 
The ancient conception of Sudras as one of the four leading classes has attained 
a considerable extension after the Dekkan and Southern India came within 
the pale of ancient Hindu law. The ancient Brahminical theory was that 
[437] all the Sudras were intended to do service for, or to be the servants of, 
the regenerate classes. But this soon vanished when the class of Sudras 
came to embrace in it kings, rajas, provincial chieftains, aristocratic classes 
and numerous non-Aryan tribes, independent and influential, with peculiar 
marriage customs and with peculiar notions of the incidents of a legal 
marriage. It is notorious that Sudra rajas and zamindars often imitated 
Kshatriya kings in many respects, especially as regards the number and rank 
of wives they married and the concubines they maintained. 

It is not improbable that the notion of a secondary wife or a secondary son 
came to prevail among some Sudra zamindars by analogy to anuloma 
marriages among Kshatriyas. The real question is whether there are traces 
of such consciousness in the present case. The offspring of the anuloma 
form of marriage, where the mother was of a caste inferior to that of his 
father, was not equal in caste to his father. If his father was a Kshatriya and 
his mother was a Vaisya, though they might legally marry, the wife did not 
acquire the status of a Kshatriya lady, and the son born of her, though legiti- 
mate, had not the caste, status or rank of a Kshatriya, but had an intermediate 
caste and status. He was called ‘mahisya,’ and, as compared with the son by 
a Kshatriya wife, he was only a secondary son. See Brindavana v. Radhamani 
(I. L. B., 12 Mad., 72). In the same way, it may be that the plaintiff’s 
mother, Nagaramal, was, by reason of her descent from a man of the Kumbla 
caste and a woman of the Vellala caste, of inferior caste. In this view the 
Parivara caste is inferior to the Kumbla Tottiya caste, as found by the Sub- 
Judge, though their main caste is that of Sudras. It is noteworthy that 
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when a special form of marriage is adopted to denote the wife’s inferior caste 
or class, and she is since treated in the husband’s family differently from a 
wife of equal class married by the pure caste ritual without the use of a 
dagger, the reasonable explanation is that she was taken and treated as a 
secondary wife not having the rank of patni within the meaning of the text of 
Manu. (Chap. IX, 85 to 87.) 

The next or third point for determination (fourth issue in the lower Court) 
is whether there is a custom prevailing among the Kumbla zamindars, to 
which admittedly the parties belong, that the son by a senior wife has a prior 
right of succession to a son by [438J a junior wife, although the latter may be 
the elder son, seniority referring to the date of marriage and not to the age of 
the wife. It is admitted, in this case that the defendant’s mother was married 
before the plaintiff’s mother, but the alleged custom is not in accordance with 
the ordinary law of succession among Hindus where primogeniture is the rule 
irrespective of the seniority of marriage of the mothers. The law has so been 
clearly declared by the Privy Council in Ramalakshmi Ammal v. Sivanantha 
Perumal Sethurayar (14 M. I. A., 570) and Pedda Ramappa Nayanivaru v. 
Bangari Seshamma Nayanivaru (L. E , 81. A., 1). It therefore lies on the 
defendant to prove the special family custom. It must be borne in mind that 
the contest here is between two wives, neither of which was the first married 
wife or ‘ pattama stree ’ as the first or royal wife is called. Several instances 
have been given in evidence where a younger son by the ‘ pattama stree * has 
taken precedence of an elder son by a subsequent wife, but those cases are 
not to the point in this case, and all the evidence in regard to them must be 
rejected as irrelevant. The first married wife, as Mr. Mayne points out 
(Hindu Law, para. 87), has precedence over the others and her first-born son 
over his half-brothers, because a peculiar sanctity seems to have been attribut- 
ed to the first marriage as being that which was contracted from a sense of 
duty and not merely for personal gratification, and it may be that among 
certain classes of people, the preference shown to her first-born son was 
extended to other sons born of her ; so that it would not be fair to treat the 
case of her sons as on a par with the sons of subsequent wives. It is as 
between such wives that the question of custom must be considered here. 
This will eliminate from the record all the evidence which was confined to the 
competition between a son of a ‘pattama stree* and of a junior wife which forms 
the major portion of the evidence. The evidence adduced in support of the 
custom falls under three classes. 

First, statements giving the opinions of deceased persons who are likely 
to know of its existence ; second, similar opinions by living persons, and third, 
particular instances in which the custom was recognised and acted on. Under 
the first class, the evidence was naturally documentary, and much of it was either 
irrelevant for the reasons above stated, or inadmissible for reasons now to be 
[439] stated. Section 32 (clause 4) of tiie Indian Evidence Act, which allows 
of the admission of such evidence, requires that it should have been given 
before any controversy as to such custom had arisen ; and the statement must 
refer to a custom or matter of public or general interest, and not to a parti- 
cular case or instance. Now, to take the documents exhibited under this head 
in their order of date, we find Exhibits XXVI a and 6, the opinions of the 
zamindars of Valayapatti and Erasakkanayakanur taken in 1826 inadmissible, 
as they refer only to the line of descent in their own particular estates, and 
they are irrelevant as they contemplate the case only of the first and a second 
wife. The next exhibits are the XIX series (a to r), opinions taken in 1849, 
with reference to the succession in the Perayur zamindari. These are objected 
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to on the score that they were taken after controversy arose, but we find 
this not to he the case. The correspondence on the subject is to be found in 
Exhibits XXXIII series, and it shows that there was only a doubt whether the 
younger son by a senior wife should succeod before an older son by a junior 
wife. The Collector held the opinion that by custom the younger son should 
succeed and the Court of Wards being doubtful directed an enquiry to be made 
as to the custom, and it was found tha*t it prevailed, and it was accepted and 
acted on. There had been a difference of opinion by the pundits who were at 
first consulted, but there was no dispute such as to render the evidence 
inadmissible. In order to effect this “there must be not merely facts which 
may lead to a dispute but a Us mota , or suit, or controversy preparatory to a 
suit actually commenced or dispute arisen and that upon the very same 
pedigree or subject-matter which constitutes the question in litigation.” 
(Taylor on Evidence , page 556.) The competition in this Perayur case was 
between the second wife’s son aged 2 and the eighth wife’s son aged 8, and 
the opinions then taken are, therefore, relevant in the present case, so far as 
they refer to the general custom and to a contest between sons of wives other 
than the first married wife. All the persons, who gave them, are proved to be 
dead, and their original statements have been produced and proved in order to 
avoid the objection taken in the Urkad case that the originals had not been 
produced and proved. But some of these opinions must be rejected on other 
grounds. Thus the opinion of the Thevarara zamindar in Exhibits XIX and 
XlXa is inadmissible, as the opinion of a decoased person because it refers to 
the [440] rule of succession in his own particular zamindari only. The opi- 
nion of the Bodinayakanur zamindar in Exhibits XIX5 and c is inadmissible 
for the same reason ; so also is the opinion of the zamindarni of Thottapanaic- 
kanur in Exhibit XIX/ and those of the zamindar of Kannavadi in Exhibits 
XIX/ and k } and of the zamindar of Mambarai in Exhibits XIX q and r. The 
opinion of the zamindar of Erasakkanavakanur in Exhibit XIXZ is irrelevant, 
as it refers only to the case of the senior wife, as well as only to the particular 
estate. Excluding these we have left the opinions of five zamindars, namely, 
those of Pulyankulam (Exhibits XIX d and e) of Uttapanaickanur (Exhibits 
XIX g and h) of Gandamanaickanur (Exhibit XlXra) of Kadavur (Exhibit 
XlXn) and of Edayakottai (Exhibits XIX o and p) all speaking to the general 
custom among Kumbla zamindars of the son by a senior wife taking the 
succession id preference to an older son by a junior wife. 

The next documents in time are in connection with the Virupakshi case 
in 1853 (Exhibits XXXI V series). The opinions therein given are irrelevant, 
as the son by the second wife who succeeded to the allowance was the eldest 
of the surviving sons. 

The last batch of opinions forming the second mainstay in proof of the 
custom were in 1875, and are to be found in Exhibits XII a to k series, but 
we find one and all of them inadmissible, as the statements were undoubtedly 
made after controversy had begun. There was a dispute as to the succession 
in the Bodinayakanur estate like the dispute in the present case as to whether 
the younger son by the fifth wife was to be preferred to the elder son by the 
sixth wife. The Court of Wards' recognized the right of the younger son, 
whereupon a suit was brought on behalf of the elder son in Original Suit No. 5 
of 1875 on the file of the Subordinate Court of Madura. The Collector, as 
Agent of the Court of Wards, was made a defendant in the suit, and, in forward- 
ing a copy of the plaint in the suit to the Court of Wards, applied for instruc- 
tions to defend the suit. This was on the 13th July 1875 (vide Exhibit 
XXXVIIa), and it was after this the opinions were callgd for as appears 
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jYirom the Collector's letters (Exhibits XII b, d , A, and XVII) which are dated 
Yin August 1875 , and the opinions given are, of course, all of subsequent 
dates. There are other grounds on which these statements that have been 
used in evidence are inadmissible, such as that some of the m are copies, their 
correctness as such also not being proved, but it is sufficient to reject them all 
[441] on the broad ground that they vjqre not given ante litum motam. This 
closes the first class of evidence adduced. The second class consists of the 
opinions of living persons as to the general custom, and they are admissible 
under section 48 of the Indian Evidence Act. There are three suoh opinions 
as are relevant in this case, those of the defendant's nineteenth, twenty-fourth 
and sixty-second witnesses. The nineteenth dtifenoe witness says: “In case the 
first wife had no sons, but the second and third wives had sons, the son of the 
second wife, even though younger in ag9, would have the right to the succes- 
sion, and so on according to the order of wives .... The rule of succes- 
sion stated by me is applicable to all divisions of Kumblas," and this follows 
the opinion he gave in 1875 as a Kumbla zamindar ( vide Exhibit XVIIo). 
The twenty-fourth defence witness is a Kumbla of the Thevaram zamindari, 
and he says that “the succession in the case of Kumbla zamindars is regulated 
by the seniority of the mother irrespective of the ages of the sons. " The 
sixty-second defence witness is the father of the first wife of the late 
zamindar of Saptur, the father of the parties to this suit, and he states as 
follows : “ Among our Kumbla-zamins the right of succession is according to 
the order of wives. What is meant by the order of wives is that should there 
he a son to the first wife, the right of succession goes to that son ; but, if there 
be no son to the first wife and the second wife has a son, it goes to that son. 
It is this what I mean by order. Even if the son of the second wife is older 
than the son of the first wife, the right of succession i^only to the first wife's 
son. Similarly in the case of the sons of the other wives." The evidence of 
the defendant's eighteenth witness is to the effect that the sons of the eldest 
wife succeed one after another, of which there was an instance in his own 
zamindari, but this does not apply to the matter in question as it relates only 
to the rights of the sons by the first married wife. 

The third class of evidence offered in proof of the custom consists of par- 
ticular instances, in which it was observed — evidence which is admissible under 
section 13 of the Indian Evidence Act. The Ferayur and Bodinayakanur 
cases referred to above are instances distinctly in point. In thd former case 
the son of the second wife being only 2 years of age succeeded in preference 
to the son of the eighth wife who was 8 years old, and in the latter case, the 
younger son of the fifth wife took the succession in CM2] preference 
to the elder son by the sixth wife. But there is this to be said with 
regard to the latter case that the elder son was an idiot and might 
have been disqualified on that ground alone, although the correspondence 
(Exhibit XXXVII) shows that the right of the younger son was recognized on 
the strength of the custom. Beside these clear instances, evidence has 
been adduced to prove similar instances in other zamindaris of the same 
caste, but as all of them appear to relate only to thecase of the first married 
wife or * pattama stree,* they must be rejected as irrelevant for reasons already 
stated. Thus the case in 1861 in the Andipatti poliem (Exhibit XXXV series) 
was between the son of the senior wife, and the son of the second wife, there 
being only two wives, and it was the same in the Uttapanaiokanur ease in 
1866 (Exhibit XXXVI) to which defence witnesses Nos. 20 and 21 speak. 
The instances given by the oral evidence of the witnesses Nos. 18, 19, 26 and 
41 for the defendant also all refer to the sons of the first married wife, so that 
under this head <of particular instances we have only the two instances of 

820 



'SUNDABALINGASAMI KAMAYA NAIK [1894] I. L.R. 17 Mad, 443 

Perayur and Bodinayakanur as applicable to this case. But it must be 
remarked that cases of competition between the sons of junior wives in so small 
a community as the Kumbla zamindars are, must of necessity be, of rare occur- 
rence when the son or sons of the first married wife always take precedence as 
much of the evidence shows they do. 

The general result of the evidences to the custom set up is that we have 
the opinion of five deceased persons and of throe living persons plus two well- 
authenticated instances of its observance in proof of it, while there is nothing 
whatever on the other side to disprove it. It was contended for plaintiff that 
there was an instance in this Saptur zamindari itself whore the son of a 
fourth wife succeeded in preference to the son of a third wife in the fact that in 
1803 Vada Kamaya Naik, son of a fourth wife of his father, became zamindar 
after his elder brother by the first wife was hanged, in preference to Sangara- 
linga Eamaya Naik, a son of the third wife. 

Assuming these facts to be proved by the genealogical table (Exhibit XXV) 
and by the evidence of the plaintiff’s first and forty-first witnesses, and that 
Sangaralinga Kamaya Naik, the son by the third wife, afterwards succeeded 
Vada Kamaya Naik, son by the fourth wife, as shown by Exhibit TTT, they 
do not prove the circumstance they are used for. In the first place Vada 
[MS] Kamaya Naik was treated by the Government as the istimrar zamindar 
by its sannad SSS after his brother had been executed, and it may have been an 
act of State and not a case of succession but one of selection ; and in the second 
place, there is nothing to show that Sangaralinga Naik was then born. He might 
have been born long after his brother had been recognized as the zamindar by 
the Government. The evidence then being all one way, and extending back as 
far as living memory aijd existing records go, can the custom be found to be 
sufficiently established according to the standard laid down by the Privy Council 
in Ramalakshmi Ammal v. Sivanantha Perumal Sethurayar (14 M. I. A., *585). 
“ It is of the essence of special usages modifying the ordinary law of succession 
that they should be ancient and invariable ; and it is further essential that 
they should be established to be so by clear and unambiguous evidence. It is 
only by means of such evidence that the Courts can be assured of their 
existence, and that they possess the conditions of antiquity and certainty on 
which alone their legal title to recognition depends.” Now, out of the mass of 
evidence adduced, that which we have alone admitted as strictly applicable 
in this case is undoubtedly clear and unambiguous in favour of the alleged 
custom, and its antiquity and certainty seem to be proved as well as they can 
be among a set of people so absolutely lawless as these poligars were in 
former days. In respect to its certainty the opinions are unanimous, and are 
supported by two actual instances, while no opinion has been adduced against 
it, nor any instance given of a departure from it. And in respect to its 
antiquity it is spoken to as an old-established rule, ‘ whereof the memory of 
man runneth not to the contrary,’ so far as is shown to us. 

In these circumstances, we consider that the custom has been clearly proved 
to be ancient and invariable, and therefore one that our Courts must recognize. 
We accordingly confirm the finding of the Subordinate Judge in this matter. 

The next question in the case is the fifth issue, namely, whether, on the 
death of the last zamindar, bis full brother, the defendant, is entitled to succeed 
to the zamindari, which is admittedly an ancestral, impartible estate held by 
only one member of the family [444] at a time, in preference to the plaintiff 
his half-brother. The Subordinate Judge decides it in the negative, and, in 
that opinion, we concur. {Their Lordships here repeated verbatim that portion 
of the judgment in Subramanya Pandya Chokka Talavar v. Sipa Subramanya 
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Pillai (I. L. R. t 17 Mad,, 316 h which commences with the word ' apart ' iti 
the second line of the second paragraph on page 3 25 of this volume end ends 
with the word 1 succeed 1 in thelast line of the fourth paragraph on page 334.] 

The last points for our determination are matters of detail in regard to 
what properties in schedules C, D and E of the plaint are to be considered as 
partible between the plaintiff and the defendant. 

Schedule C refers to the ‘ pannai ’ lauds, and the Sub-Judge has given 
excellent reasons for holding that such of them as were acquired by the grand* 
father of the parties are not partible, but must be considered as appurtenant to 
the zamindari ; hue he has held that those acquired by the father are partible. 
It would appear that the Sub-Judge has here erred in treating the father as 
the last holder of the estate, because exactly the same reasons which he gives 
for holding the acquisitions of the grandfather to have beep incorporated in the 
estates apply with equal force to the acquisitions of the father* They all 
alike descended to the last holder, the brother of the parties to the suit. The 
principle is laid down in the judgment of this Court in Lakshmipati v. 
Kandasami (I. L. R., 16 Mad., 54), that it is a question of intention whether 
the zamindar, for the time being, who acquires fresh lands, means to incorporate 
them with the zamindari or to treat them as separate private property. His 
object in acquiring them as private property could only be for the purposes 
of alienation, and the presumption is that if he does not alienate them in his 
lifetime or by testamentary disposition his intention was to add them to the 
estate. 

For this and the other reasons discussed by thq, Sub-Judge upon the 
evidence in the matter, we are of opinion that all the lands comprised in 
schedule C were merged in the estate proper and are, therefore, not partible. 
The properties in schedule D are ryotwari lands and %ouse properties, and we 
see no reason to differ from the Sub- Judge’s finding in respect to these, 
namely, that items Nos. 1 to 8 being lands not situate within the zamindari, 
were [443] distinctly the private properties of the zamindari, and therefore 
partible, while the other items Nos. 9 to 15 were appurtenant to the zamindari 
as palaces and places of residence, etc., and therefore impartible. Schedule E 
relates to moveables which we agree with the Sub-Judge in finding to be 
partible, as the rule of impartibility applicable to zamindaris does not extend 
to the personal property left by a zamindar f Maharajulun Gam v. Rajah Row 
Puntulu (5 M. H. C. R., 13)] . 

The result of our decision is that the appeal of the plaintiff is dismissed 
and the Sub-Judge’s decree is confirmed in all respects excepting as regards 
some of the ‘ pannai ’ lands comprised in schedule C of the plaint which are 
now all declared to be appurtenant to the zamindari, and plaintiff has there- 
fore no right to share therein. The lower Court’s decree will be modified 
accordingly, and the proportionate costB there decreed payable by the defen- 
dant to the plaintiff will be reduced by that extent and added to the proportionate 
costs payable by the plaintiff to the defendant. 

The appeal of the defendant is otherwise dismissed. In regard to costs in this 
Court, we shall leave each party to bear his own, each having failed on the 
main grounds of his appeal. 


NOTES* 

[This case was affirmed on appeal, (1809) 02 Mad., 818. As regards the adopted son, 
see also (1005) 1 0. L. J., 888. As regards the presumption of self-acquisitions becoming 
joint family property, see (1904) 27 AIL, 208. 

As regards the succession to impartible zamindari, see notes to 17 Mad*, 816 ; supra.] 
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APPELLATE CIVIL. 


The 8th and 12th December 1893 and 5th April, 1894. 

Present : 

Mr. Justice Muttusami Ayyar. 

S©8ham Patter and another (Plaintiff s) Petitioners 

versus 

L. S. Moss (Defendant) Respondent.* 


# Indian Railways Act — Act IX of 1890 , ss. 72 and 76 — The Carrier s 
Act — Act III of 1865 — Indian Contract Act IX of 1872, 
s$ . 151 152 , and 161 — Liability of Railway Companies as bailees . 

Subject to the provisions of Act IX of 1890, the responsibility of Railway Coinpanios for 
loss of goods delivered to them for carriage is that of a bailee under ss. 151, 152 and 161 of 
the Indian Contraot Act. In a suit for damages occasioned by such a loss the plaintiff need 
not prove how the loss occurred, but on proof of the loss, the company will, in absence of 
proof of any ground upon which it can be exonerated, be liable as a bailee. • 

[446] PETITION under section 25 of Act IX of 1887, praying the High Court 
to revise the decree of V. Kelu Bradi, District Munsif of Palghat, in Small 
Cause Suit No. 839 of 1892. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court. 

Mahadeva Ayyar for Petitioners. 

Barclay , Morgan & Orr for Respondent. 

Judgment.— Under section 72 of the Indian Railways Act, the responsi- 
bility of the Railway Company for loss of goods delivered to be carried by the 
Railway is, subject to 4 the provisions of that Act, that of a bailee under sections 
151, 152 and 161+ of the Indian Contract Act. Under section 76+ of the former 
enactment, it is not necessary for the plaintiffs to prove how the loss was caused. 

• Civil Revision Petition No. 655 of 1892. 


Care to 
bailee. 


be taken by 


t[Sec. 151 : — In all cases of bailment the bailee is bound to take as much care of the goods 
bailed to him as a man of ordinary prudence would, under 
similar oircumstances, take of his own goods of the same bulk, 
quality and value as the goods bailed.] 

[Sec. 152 : — The bailee, in the absence of any special contraot 
is not responsible for the loss, destruction or deterioration of the 
thing bailed, if he has taken the amount of caro of it described 
in section 151.] 


Bailee when not liable 
for loss, etc., of thing 
bailed. 


Bailee's responsibility 
when goods are not duly 
delivered or tendered. 

i 

Burden of proof in suits 
in respect of loss of ani- 
mals or goods. 


[ Sec. 161. If by the fault of the bailee the goods are not 
returned, delivered or tendered at the proper time, he is res- 
ponsible to the bailor for any loss, destruction, or deterioration 
of the goods from that time.] 

;[ Sec. 76 In any suit against a railway administration for 
compensation or loes, destruction or deterioration of animals or 
goods delivered to a railway administration for carriage by rail* * 
way, it shall not be necessary for the plaintiff to prove how the 
loss, destruction or deterioration was caused. J 
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Act III of 1865, sections 8*" and 9t are declared by section 72 not to affect the 
responsibility of the Railway Company as defined by the latter section. The 
plaintiffs must show in the first instance the alleged loss or deficiency, and 
then the Railway Company will be bound to show that the loss occurred under 
circumstances which would exempt a bailee from responsibility for it. 

The District Munsif finds that the plaintiffs' allegation that the bagB of 
pepper were cut open and their contents were extracted whilst they remained 
in the custody of the Railway Company is not proved. Adverting to the 
several possible causes of the loss on which the defendant relied, he finds that 
they are not made out, but as regards the carelessness of the weighing clerks, 
he does not record a distinct finding. He eventually dismisses the suit on 
the ground that the plaintiffs did not prove their allegation that the bags of 
pepper were cut open and their contents extracted. The District Munsif has 
not tried this suit with reference to the requirements of the Railway Act and 
recorded distinct findings as to whether the quantity delivered was proved 
to be what is alleged in the plaint, or whether the quantity entered in the'for- 
warding note in excess of the quantity delivered is due to a mistake on the 
part of weighing clerks, and as to whether the Railway Company has proved 
any ground upon which they can be exonerated from liability as bailees. He 
will submit distinct findings on the questions mentioned above upon the evi- 
dence on record within three weeks of the re- opening of the Court after the 
Christmas vacation, and seven days will be allowed for filing objections after 
the finding has been posted up in this Court. 

N0TE8. 

[Upon the limits of the Railway Companies’ Liability, see also (1911) 14 Bom. L. R., 
165 ; 34 Cal., 41 ; 31 Cal., 951 ; 11 C. W. N., 1076 : 28 Cal., 401.] 

[447] APPELLATE CIVIL. 

The 23rd , 24th July , and 3rd August , 1894 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Parker. 


Marian Pillai and others (Defendants Nos. 1, 5 and 6) 

Appellants 

versus v 

Bishop of Mylapore and another (Plaintiffs) 

Respondents. 


Dharmakartas or headmen of a Roman Catholic Church— Legal powers thereof . 

The appointment of a committee of headmen or dharmakartas in a Roman Catholie 
Church by the Bishop to assist the vicar in the secular affairs of the church gives the 


Common carrier liable 
for loss or damage caused 
by neglect or frand of him- 
self or his agent. 

Main tiffs, in suits 
against common carriers, 
for loss,,,, damage or non- 
dclivot} not required to 
prove .legligence or crimi- 
nal act. 


*£Sec. 8 .--—Notwithstanding anything hereinbefore contained, 
every common carrier shall bo liable to the owner for loss of or 
damage to any property delivered to such carrier to be carried 
where such loss or damage shall have arisen from the negligence 
or eriminal act of the carrier or any of his agents or servants.] 

* t [Sec. 9 In any suit brought against a common carrier for 
the loss, damage, or non-delivery of goods entrusted to him for 
carriage, it shall not be necessary for the plaintiff to prove that 
such loss, damage or non-delivery was owing to the negligence 
or criminal aet of the carrier, his. servant or agents.) 


} Original Bide Appeal No. 33 of 1693. 
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members of such committee no right to close the ohuroh or oust the vicar, and still less to 
appoint a priest not under the discipline of and obedience to the Church of Borne. . 

APPEAL from the decree of SHEPHARD, J., sitting on the Oiiginal Side of the 
High Court in Civil Suit No. 48 of 1891. 

The facts of the case appear sufficiently for the purpose of this report from 
the judgment of the High Court. 

Shephard, J., gave judgment for the plaintiffs, and the defendants prefer- 
red this appeal. 

Mr. W . Grant for Appellants. 

Messrs. Keman and B . F . Grant for Respondents. 

Judgment. — The church, which is the subject of dispute, is called the 
Church of the Blessed Virgin Mary of Assumption, and is situated in Big 
Parcherry in Black Town. It appears to have been built about 1640, and in 
the list of Roman Catholic Churches (Exhibit C) it is described as supported 
by the See of Saint Thotn6 and by private contributions. There is no endow- 
ment, and as far as can be gathered it was built by Native Christians with the 
assistance of a Mr. D’Souza, a rich Portuguese merchant. There appear to 
have been quarrels from time to time about its management, but for a long 
time — at any rate more than a century — it has been within the jurisdiction of 
the Bishop of Mylapore. At the time of the concordat between the Pope and 
the King of Portugal in 1886, it was placed within the territorial jurisdiction of 
the [ 448 ] Archbishop of Madras. But, subsequently by a decree of 1887, it 
was transferred back again to the jurisdiction of the Bishop of Mylapore. 

The present suit is by the Bishop of Mylapore and the vicar of the church. 
It appears that the defendants, who style themselves churchwardens or dhar- 
makartas — they claim to be hereditary dharmakartas — have taken forcible 
possession of the church and itB property. They claim a right to dismiss the 
vicar, to appoint a schismatic priest, to exclude the Bishop of Mylapore and 
the present vicar from the church at their pleasure, and, in fact, they maintain 
that the proprietary right of the church is vested in them, and that the building 
is their own property. 

It is not denied that for 250 years the church has been used for the pur- 
pose of divine worship according to the doctrine and discipline of the Church 
of Rome. Not a scrap of evidence exists to show that defendants are proprie- 
tors of the 'building in the sense that they might devote it to any other use 
than that for which it has been dedicated since it was built. Nor is there any 
evidence to show that defendants or any of them have succeeded by heredi- 
tary right to the office of churchwardens or dharmakartas. There is no 
evidence of endowment or of the constitution of a trust, and if the defendants 
are wardens and trustees of the church, it is manifestly absurd to allege that 
they in such capacity are at liberty to use the property entrusted to their care 
for purposes not only inconsistent with, but antagonistic to, the objects of the 
trust. If, therefore, the defendants are churchwardens, the Court would 
be justified in removing them for such acts as seizing the church by force, 
expelling the vicar, repudiating the ecclesiastical authority of the bishop, and 
claiming the right to appoint a schismatic priest. But in order satisfactorily 
to determine the rights of the parties, it is necessary to consider whether the 
defendants are dharmakartas at all, and, if so, what are the limits of their 
powers- It is evident that for more than a century — at any rate from 1792 — 
some of the Native Christians, under the designation of headmen, dharmakartas 
or. directors, have been associated with the priest in charge in matters 
relating to the upkeep of the fabric and the keeping of the accounts of the 
church. It is not denied by the plaintiffs that there has been such a com- 
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m it tee of directors ; but it is contended that these headmen or directors have been 
appointed by the bishop to assist the vicar, [449] and that they are in no 
sense proprietors of the church, and no trust property is vested in them. 

Exhibit B is an edict issued by the then Bishop of Mylapore on the 10th 
August 1792. It shows that in earlier times, when the church was under the 
authority of the Capuchins, the superior of that order was at liberty to 
nominate directors subject to the approval of the Bishop of St, Thom 6. The 
edict goes on to recite that various misappropriations and peculations have 
been committed by different headmen, amounting in all to 1;974 pagoda3, 
which sum is ordered to be recovered from them. Seventeen directors are 
appointed for the functions of the said chapel, and it is provided that in the 
event of a vacancy by death or other cause, the superior shall nominate any 
director for the approval of the Bishop. The care of the money received by 
subscriptions, etc., is vested in the superior, the President of the Committee, 
and two of the headmen, and it is provided that disputes shall be settled by 
the body of the directors, whose decision, however, shall not be effectual if not 
in conformity with the opinion of the reverend superior. 

The position of the directors as shown in this document is consistent with 
that shown in Exhibit O. This is a petition presented to the Episcopal Governor 
of Mylapore by the Pariahs of Big Parcherry, dated the 27th May 1817, 
and the order thereon. In the petition the Pariahs state that by a special 
miracle they have obtained possession of the church from the Beverend Jaao 
Fi delis, and in order that the Christians may not be deprived of divine 
worship, the petitioners, as dharmakartas of the church and describing them- 
selves as “ regularly appointed by the Bishop of St. Thozn6 and by your 
Lordship,” pray that the church may be re-opened for mass and divine service. 
In the order, dated the 29th May 1817, the Episcopal Governor gives a 
certificate authorising the opening of the church and appointing a vicar for 
the same. 

Exhibit V is a letter from the Vicar- General of St. Thom6, dated the 
9th October 1871, cancelling a rule that had been issued by the directors of 
the church and ordering that the rule which had been previously in force 
shall be observed. This letter is addressed to Marian Pillai and other dharma- 
kartas of the church and shows that the discipline which was existent in 
1792 and 1817 was still observed. This pastoral letter refers to an arrangement 
[450] for the conduct of church affairs, dated the 30th June 1838," which had 
been made by Bishop Texeira, but this document was not produced. A docu- 
f ment which was alleged to be a true copy of that arrangement was produced by 
the defendants, but we will consider this later on in dealing with the defendants' 
documents. Exhibit L is another pastoral letter from the same Vicar-General, 
dated the 4th July 1872, giving directions to the headmen regarding the monthly 
meeting and the income of the church. Exhibit Q is a letter, dated the 25th 
January 1873, addressed by MarianPillai as churchwarden to the Vicar-General 
complaining of the conduct of the vicar and his ecclesiastical superiors and 
claiming that beyond performing the services of the church the vicar has no 
further power, but that the administration of it is vested in the churchwardens. 
Upon this letter the Vicar-General has endorsed the following order: “Ido 
not acknowledge any authorized churchwarden in the Church of the Blessed 
Virgin Mary of Assumption* Big Parcherry, which was by mutual consent 
of the headmen and dharmakartas put in 1840 under the Control of the 
prelates of the Bishopric of St. Thom6 for onerous title besides the present 
headmen, president confirmed by me and dharmakartas who obey my orders/' 
Two of the documents produced by the defence, Exhibit XXI, dated the 5th 
January 1831, and Exhibit XIX, dated the 14th November 1847, goto confirm 
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the contention of the Bishop as to the position and duties of the headmen, 
President and Directors of Mathuranaiyagiam mat’s church. 

Passing now to the documentary evidence adduced by the defendants, we 
find that it is of two kinds, first, documents adduced in order to prove that the 
ecclesiastical authorities have admitted the claims made by the defendants, 
and, secondly, documents from which it may be shown that defendants have 
asserted their rights. 

In the first class are Exhibits VI, IV and VIII. Exhibit VI purports to 
be a Tamil translation of the agreement of the 30th June 1838, authenticated 
in 1871 by Father Amarante, Vicar-General of Saint Thome, which it is said 
was furnished to the headmen, together with letter IV, in which they were told 
that the original had been sent to the Archbishop of Goa. The genuineness 
of both these documents is denied by the plaintiffs, and the learned Judge 
has found that they are not proved to be genuine. We may observe, in 
the first place, that Exhibit VI purports to be a copy only ; no reason is 
assigned why the original should not have [461] been procured either from the 
archives of the Bishop of Mylapore or from those of the Archbishop of 
Goa. Nor is it clear why defendants themselves should not have made and 
kept a copy of the original document before transmitting it to the Vicar-General. 
The learned Judge has set out his reasons for discrediting the document. 
It is ungrammatical and almost untranslateable, and its alleged contents are 
such as to raise a very strong presumption against its genuineness. Bearing 
in mind the high state of discipline always maintained in the Homan Catholic 
Church, it is inconceivable to us that a Bishop of that church should really 
bind himself, in the event of his failing to follow the regulations of headmen 
appointed by himself, not only to forfeit his interest in the church, but to 
recall the Vicar appointed by him. We have no hesitation in saying that the 
internal evidence of the letter is to us conclusive against its genuineness. Exhibit 
VIII is a letter addressed to Marian Pillai by the vicar acknowledging receipt 
of the key of the harmonium and informing him that on his transfer from the 
church, he, the vicar, will return it. The letter concludes with the words “ and 
will subject the rules of your church.” The contention of the plaintiffs is that 
these words are an interpolation, and the learned Judge has so found. We 
agree with him for the words added are neither grammar nor sense. 

Finding then that Exhibit VI is unproved, we find no trace of assumption 
of proprietary right in the church by the dbarmakarthas until the letter 
(Exhibit Q) in 1873, and that claim was then repudiated by the Vicar-General. 
The next occasion on which we find it brought forward is in 1886, and on 
that occasion it was rather hinted at than distinctly stated. The year 1886 
was, as we have before mentioned, the year in which the concordat was 
concluded between the Pope and the King of Portugal. Exhibit XVI is a 
petition addressed by the church -wardens and congregation of this church 
to His Most Faithful Majesty the King of Portugal, in which the petitioners 
set forth their objections to the territorial boundaries fixed by the concordat 
and their strong attachment to the See of St. Thome, whose jurisdiction 
oyer them, they pray, may be maintained. But the last paragraph contains a 
hint that if the prayer be not granted, the petitioners may not submit them- 
selves to the orders of the Pope and the King. It is stated that should the 
five churches Vb possibly made over to the Irish missionaries, the members of 
the said churohes will be under [469] the painful necessity of seeking other 
redress* As we understand these words it is hinted that petitioners may have 
recourse to the Courts in British India to avoid submission to the authority of 
the Pope and of His Majesty. This was followed on the 17th January 1887, 
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by a letter (Exhibit XXVIII) from Marian Pillai to the Vicar-General in which 
the same threat is repeated. Marian Pillai there states he cannot resist the 
removal of the priest, but he adds “ you must know that any interference 
with the church and its property will be legally proceeded with. For this I 
must inform you that as soon as the orders for the removal of the priest are 
known here the church will be closed/ 1 Whether any action would have been 
taken upon these threats it is impossible to say, but the olaims of the 
dharmakarthas were not at that time repudiated by the Mylapore Mission, 
possibly because, if the transfer was carried out, their control and authority 
exercised by them would have passed to the Archbishop of Madras. We find, 
however, from Exhibit XXIX, that the petition was successful and the 
church was re-transferred to the jurisdiction of the Bishop of Mylapore. 
The conclusion we have come to, therefore, is that the documents put 
forward to show the admission of the defendants’ claim of right by the 
Mylapore Mission,, are not proved to be genuine, and that the evidence only 
proves there has existed for a long time a committee of Directors appointed by 
the Bishop and permitted to choose a President from among themselves, but 
whose orders were subject to the control of the Bishop and the Vicar. 

It appears to have been the duty of these headmen to assist the priest 
in the secular affairs of the church, in return for which they were allowed 
certain advantages in the payment of half-fees for marriages, funerals and 
other ceremonials. We agree with the learned Judge that the appointment 
of such a committee could give the members thereof no right to close the 
church or to oust the vicar, and still less to appoint a schismatic priest not 
under discipline and obedience to the Church of Rome. 

We dismiss the appeal with costs. 

Branson and Branson , Attorneys for Plaintiffs. 

Pedroza , Attorney for Defendants. 


NOTES. 

I See also 131. C., 599.] 


[183] APPELLATE CIVIL. 


The 13th and 14th March , 1894. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Chairman, Ongole Municipality (Defendant) Petitioner 

versus 

Mounsey (Plaintiff) Respondent.* 

District Municipalities Act (Madras) — Act IV of 1884, s. 55 —Profession 
tax — What amounts to an exercise of profession or the holding of office 
under the section . T 

An officer,, whose head-quarters are within a Municipality, does not ipso facto exercise his 
profession or hold such office or appointment within the Municipality so as to render himself 
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liable for tbe payment of profession tax under Madras Act IV of 1884. Accordingly an officer 
who is not personally present H his headquarters in the course of duty for a period of sixty 
days in the half-year is not liable for the tax under section 55 cf the Act. 

PETITION under section 25 of Act IX of 1887, praying the High Court to revise 
the decree of V, jSubrahmanyam Garoo, District Munsif of Ongole, in Small 
Cause Suit No, 202 of 1892. 

The facts of this case appear sufficiently for the purpose of this report 
from the judgments of Muttusami Ayyar and Best, JJ. The District Munsif 
decreed in favour of the plaintiff, and the defendant preferred this appeal. 

Krishnaswami Chetti for Petitioner. 

Mr. Broxon for Respondent. 

MuttUB&mi Ayyar, J: — This was a suit to recover back the sum of Rs. 25 
which was illegally collected by defendant from plaintiff as profession tax due 
by him to the Municipality for the year 1891-92. During that year, plaintiff 
held the office of Sub-Collector of Nellore. Defendant is the Chairman of 
the Municipality in the town of Ongole which is the head-quarters of the Sub- 
Collector. His office buildings are at Ongole. but it has been found by the 
District Munsif, that during the year 1891-92, he resided at Ongole and did his 
work there, except for 22 days in the first half, and for 20 days in the second half 
of the year. It is in evidence that he was appointed as the Acting District Judge 
of [434 J Salem on the 15th June, and reverted to his appointment as Sub-Collec- 
tor on the 19th September. It is also in evidence that he obtained permission 
to hold his office at Nellore for two months from October. It is clear then that 
save for the forty -two days mentioned above, he was in circuit and did his work 
outside Ongole. It appears, however, that some clerk was left at the head- 
quarters when the Sub-Collector was in circuit, and that the whole office estab- 
lishment did not accompany him. The question is, whether uponthese facts, 
plaintiff is liable to pay profession tax under section 55, Act IV of 1884. The 
material words “ hold office or appointment within the Municipality M mean 
carrying on business there as the holder of the particular office. The intention 
was to place public servants like the plaintiff in the same position in which 
others are, who exercise their profession within the municipal limits. It is the 
nature of plaintiff’s duty often to go out on circuit, and if urgent work outside 
the Municipality requires his presence there for about six months, it cannot be 
said that he still works within the municipal limits. The cause of his liability 
is his participation in the benefit and convenience conferred by the 
Municipality upon those residing within the municipal limits. By section 
59 plaintiff is exempted from liability if he does not hold his office for sixty 
days or more in any half-year. The contention that wherever he may do 
business as Sub- Collector, he must be presumed to carry on such business 
at his head-quarters is one to which 1 cannot accede as sound within the mean- 
ing of the Municipal Act, for, under that enactment, it is an essential condition 
of liability that the profession should be exercised within the municipal limits. 
The decision of the District Munsif is right and this petition must be dismissed 
with costs. 

Bast, J. — The only question for decision in this case is as to the meaning 
of the words 14 exercised such calling or held any such office or appointment, 
within the Municipality ” as used in section 55 of the District Municipalities 
Act No. IV of 1884 (Madras). 

It is conceded on behalf of the petitioner, the Chairman of the Municipality 
of Ongole (in the Nellore District), that it is only in case of the calling having 
been exercised or office or appointment held within the Municipality for a 
period of not less than sixty days within a half-year that the tax is payable ; 
and it is not denied that during each of the half-years in question Mr. 
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Mounsey, the counter-petitioner* did not personally exercise his calling or 
[453] hold office within the Municipality for the minimum peripd of sixty 
days. It is contended, however, that as Ongole is the headquarters station of 
the Sub-Collector of Nellore, and as Mr. Mounsey held the appointment of 
Sub-Collector for more than the minimum period in each of the half-years, he 
is liable to pay the tax. The question, therefore, is whether an officer, whose 
headquarters are within a Municipality, ( is to be considered ipso facto as 
exercising his profession or calling, or holding his office or appointment, within 
such Municipality, although as a matter of fact he was absent from the Muni- 
cipality and discharging the duties of his office elsewhere. If the subordinates 
left in charge of the office at Ongole could be held to be doing the Sub-Col- 
lector's work, there would be ground for holding the contention on behalf of 
the Municipality to be valid, on the principle of qui facit per alium facit per se. 
But the Sub-Collector's duties cannot be delegated by him to be done by his 
clerks. His duties must be discharged by himself alone, and that at the place 
where he happens to hold his office from time to time. This may be anywhere 
within his division, or even out of it, if sanctioned by the proper authorities 
As appears from the evidence in the present case, Mr. Mounsey was absent for 
sometime of the period in question in the Salem District as Acting .Judge of 
that district : for a portion of the period he held office at Nellore, with permis- 
sion obtained from the Collector, and during other portions he was out on 
famine duty. He consequently held his office in Ongole for not more than 
twenty-two days during the first of che two half-years in question and for even 
a shorter period during the second of the two half-years. 

I think that the District Munsif is right in holding that, under these cir- 
cumstances, Mr. Mounsey was not liable to pay profession tax to the Ongole 
Municipality for either of the two half-years in question. 

I would therefore dismiss this petition with costs. 

NOTES. 

[ See also (1898) 22 Mad., 145 : 8 M. L. J., 104. 

As regards the mode of counting fche period of absence, see also 29 Mad., 32fi ; 30 Mad. 
248.] 


[456] APPELLATE CIVIL— FULL BENCH. 

The 26th September and 1st December , 1893 and 28th February , 1st 
and 6th March , 1894. 

Present : 

Str Arthur J. H. Collins, Kt., Chief Justice, Mr. Justice 
Muttusami Ayyar, Mr Justice Shephard, Mr. Justice 
Best and Mr. Justice Davies. 

Bajah of Venkatagiri (Defendant) Appellant 

versus 

Narayana Beddi (Plaintiff) Bespondent.* 

Registration Act— Act III of 1877 , 49 — Suit for damages 

for breach of contract to execute a lease — Production in evidence of 
an unregistered kabuliat to prove contract 
Defendant entered into an agreement with the plaintiff to lease a certain property to 
him. The plaintiff delivered the kabuliat to the defendant and was put into possession of the 
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property. The defendant did not execute the eowle and did not register the kabuliat, and 
subsequently improperly deprived the plaint id of hU possession. Plaintiff brought a suit for 
damages for breach of contract : 

held> on a question as to whether the kabuliat was admissible in evidence, having 
regard to section 49. of Act III of 1877, since it had not been registered, that since the plain- 
tiff’s action was not founded on an alleged title under a lease granted by the defendant, but 
was an action for damages for breach of the contract to execute the lease, the kabuliat was 
admissible in evidence to prove the contract. Hurjivan Virji\. Jamsetji Nnwroji (I.L.R. , 
9 Bom., 63) distinguished. 

Appeal against the decree of 0. Ramachandrier, District Judge of Nellore, in 
Original Suit No. 30 of 1890. 

The facts of the case appear sufficiently for the purpose of this report 
from the order of reference and the judgment of the High Court. 

The District Judge found in favour of the plaintiff, and the defendant 
preferred this appeal. 

Mr. Wedderbum , Mr. Brown and Krishnasanu Cketti for Appellant. 

Pattabhirama Ayyar for Respondent. 

This appeal coming on for hearing before the Chief Justice and Mr. Justice 
Davies, the Court made the following order of reference to the Full Bench. 

Order 'of Reference to the Full Bench.— This was a suit 
for damages sustained by plaintiff in consequence of the defendant [457] 
having cancelled a kararnama. The facts of the case are as follow : The 
plaintiff' put in a darkast in April 1889, offering to take in izara two villages 
in defendant’s zamindari for a term of five years from the 1st July 1889 to 30th 
June 1893 at a yearly rental of Rs. 1,400. This offer was accepted by the 
Dowan on 24th October 1889 (Exhibit IV, and see also Exhibit J). On the 30th 
November 1889 the plaintiff executed and delivered to the defendant’s agents 
the kabuliat (Exhibit VI), and an hypothecation bond for securing the first 
year’s rent (Exhibit VII), and was, on the same day, put in possession of the 
villages. On the 28th April 1890 the plaintiff' gave notice to the defendant 
(Exhibit O) to register the plaintiff’s kabuliat (Exhibit VI), and its counterpart, 
the cowle (Exhibit V). This latter document has not been executed by defen- 
dant. The defendant took no notice of this request, but a few days afterwards 
cancelled the lease. This cancellation, the District Judge has found, was made 
without sufficient cause, and we agree with him. 

It will be observed that Exhibits IV, V, VI and VII were produced and 
filed on behalf of the defendant. At the hearing of the appeal the defendants 
counsel objected that these documents could not be considered for any pur- 
pose by the Court, as they were unregistered (section 49 of the Registration 
Act). No issue was raised on this point in the lower Court. The point 
referred to the Full Bench is,— can the Exhibits J, IV, V, VI and VII be 
considered to ascertain the nature and terms of the contract made between the 
plaintiff and defendant for the purpose of assessing the damages caused to the 
plaintiff by the wrongful act of the defendant or for any other and what 
purpose. 

This appeal coming on for hearing before the Full Bench, the Court 
delivered the following judgment. 

Judgment : —In the course of the argument it was agreed that the only 
document as to which any question of registration arises is Exhibit VI, the 
kabuliat signed by the plaintiff and given to the defendant. 

The question is whether that document, although not registered, can be 
admitted in evidence in support of the plaintiff’s claim. If the plaintiff’s action 
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was founded on an alleged title in virtue of a lease granted by the defendant, 
and his case were that as lessee he had been unlawfully ejected from the demised 
land, there can be no doubt that the document VI could not be admitted in 
[458] evidence. The plaintiff would then be seeking to use it as evidence of 
a transaction affecting immoveable property. But it is clear that that is not 
the case made in the plaint. The plaint sets out the agreement for a lease of 
the village which was to run from fasli 1299 and last for five years. It is 
stated that certain things were done in pursuance of the agreement, among 
other things, that the plaintiff was put in possession. Then it is charged that 
the defendant did not register the kabuliat and improperly deprived the plain- 
tiff of possession. The cause of action alleged is the failure on the part of 
the defendant to act up to the karar {i. e., the agreement for a lease), and the 
improper resumption of the village. 

It is clear that the plaintiff does not assert his title under the incomplete 
lease, and that he does complain of the breach of contract on the part of the 
defendant in refusing to register the kabuliat and give him a cowle, and also 
•in disturbing his possjssion. The act of the defendant in thus disturbing 
the plaintiff's possession is merely a part of the defendant's conduct which 
the plaintiff* complains of as a breach of the contract made with him. It is 
not an essential part, for, if the plaintiff had never been in possession, he 
would have had his right of action. 

Having regard to the language of section 49 of the Begistration Act, wo 
think there is no doubt that the kabuliat, although not registered, is admissible 
in evidence to prove the contract. We do not think it is necessary to refer to 
the cases cited except the case of Hurjivan Virji v. Jamsetji Nowroji (I. L. R., 
9 Bom., 63), as to which it has to be observed that although the plaint included 
a prayer for damages, the judgment makes no reference to it. The decision 
cannot, therefore, be cited as an authority against the admissibility ot a document 
in this case. 

In our opinion the answer to the question referred should be that the 
document may be admitted to prove the contract and the damages occasioned 
by the breach of it. 

This appeal coming on for final disposal after the expression of the opinion 
of the Full Bench, the Court delivered the following judgment. 

Judgment : — The undisputed facts in this case are that an offer 
made by the plaintiff to the Dewan of the defendant to take on [459] lease the 
village of Valamaid attached to the defendant’s zamindari for a term of five 
years from the 1st July 1889 to the 30th June 1893 (fasli years 1299 to 1303) 
at a yearly rental of Rs. 1,400 was accepted by the Dewan (Exhibit I) on the 
24th October 1889. On the 30th of November following the plaintiff, as 
directed, (Exhibit IV) executed and delivered to the defendant's agents the 
kabuliat (Exhibit VI), and an hypothecation bond for securing the first year's 
rent (Exhibit VII), and was, on the same day, under previous orders of the 
Dewan (Exhibits J and R) put in possession of the village (Exhibits G and L). 
Disputes subsequently arose between the plaintiff and the ryots of the village, 
the plaintiff complaining that the ryots were, at the instigation of the village 
karnam, refractory (Exhibit XXI), and the ryots complaining that the plaintiff 
was oppressing them (Exhibits 1 and II), the result of which Was that the 
plaintiff's lease was cancelled by beat of tom-tom in the village. A few days 
previously^ that is, on the 28th April 1890, the plaintiff had given notice 
to the defendant (Exhibit O) calling on the defendant to have the plaintiff's 
kabuliat IV and its counterpart the cowle (Exhibit V), which had been 
prepared on the 30th November, registered, to which demand, however, no 
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attention was paid. Those documents with Exhibit VII accordingly remain 
unregistered to this day— the cowle indeed never having been executed. The 
plaintiff now sues y by way of damages, for the loss he had sustained and 
would sustain by, the defendant's failure to cirrv on the contract of lease. 

The defendant contended, in the lower Court, that the contract was not 
completed and was inoperative, as the lease had not been registered, and that 
the plaintiff had forfeited the benefit of the lease by his misconduct. The 
District Judge found the contract was complete and that plaintiff had not by 
any conduct on his part worked a forfeiture of the lease, and awarded plain- 
tiff as damages for the breach of contract Rs. 3,470 as against Rs. 4,000 
claimed by him. 

The defendant’s appeal is really urged on but two grounds. It could 
not be contended on the facts as already set forth that the contract had not 
been concluded, especially when plaintiff had actually been put into posses- 
- sion under it, and on the merits it could not be shown that plaintiff had 
committed any act coming within the forfeiture clause of lease. He had acted 
within his rights in letting out fresh land for cultivation, which was in sub- 
[460j stance the ryot’s grievance against him. There was no proof that he 
unnecessarily harassed them. 

The chief ground of appeal then is that it was by plaintiff’s own default 
that the lease was not registered, and not being registered, evidence of its 
terms was inadmissible, and the other ground is that the damage decreed 
wore excessive and too ^remote. 

The first of these points was not made an issue in the lower Court, and 
consequently was not argued there. The argument put forward here is that 
the plaintiff could have registered the document G as embodying the terms of 
the lease, or he could have compelled the registration of the kabuliat K by 
taking out process under Sections 36 to 39 of the Registration Act, and, by 
thus failing to get the lease registered, evidence to prove its terms cannot be 
received according to Section 49 of the Act. The prohibition in Section 49 is 
that no document required to be registered (and, in this case, the lease being 
for five years, undoubtedly required to be registered) shall be received as evi- 
dence of any transaction affecting immoveable property. The real nature of this 
suit is for compensation for disturbing the plaintiff in his possession, and doing 
the necessary acts to entitle him to possession, such, for example, as not ex- 
ecuting the counterpart of the lease and duly registering it ; so that the non- 
registration is itself part of the plaintiff’s cause of action. It may be that to 
save himself he could have adopted one of the courses suggested to effect 
registration, but that would not absolve the defendant from his liability, 
because the defendant’s was the primary liability. The plaintiff has done all 
that it lay on him to do. He had executed his muchilika and handed it to the 
defendant’s agent. It was then left for the defendant to execute the counter- 
part and hand it to the plaintiff. The proper answer, however, to the 
argument advanced is that this is not a suit brought upon the kabuliat and 
oowle (Exhibits VI and V), which, it should be noticed, were not filed for 
plaintiff as part of his case but by defendant, but a suit upon a breach of an 
implied contract by the defendant to do that which it was necessary for 
him to do in order to give effect to the agreement he had entered into 
with the plaintiff. The other unregistered documents that have been 
put in showing the terms of the lease, have not been put in to enforce 
the lease, in which case they would not have been admissible as evidenoe 
as they would have been evidenoe of a transaction affecting immoveable 
[461] property, but they must be deemed to have been put in simply as 
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evidence of the character of the breach of agreement by the defendant, and as 
a basis for calculating the measure of damages, neither of which things can, 
in the least, affect the’land lying in the village of Valamaid. The first objec- 
tion must, therefore, be disallowed. We. however, thought it right to refer 
this point to a Full Bench, as it has never been directly raised and decided by 
this High Court. In regard to the other objection as to the damages decreed, 
there is no ground for holding that the District Judge is wrong either in his 
findings of fact or the principles he has adopted in assessing damages. He 
finds, on sufficient materials, that the plaintiff could have made on an average 
an annual net profit of Rs. 694 on his lease, and it is five times that amount 
for the five years’ term of the lease that he has rightly decreed to plaintiff. 
The plaintiff was as clearly entitled to prospective as to past profits in a suit 
for damages. 

The appeal accordingly fails, and it is dismissed with costs. 


NOTES. # 

£ A Full Bench of the Madras High Court, in (1910) 21 M.L.J., 44 : 0 M. L. T., 142 : 7 
1. C., 520. has explained the true limits of this case, and it regarded 17 M. L. J., 218 and 
14 C. W. N., 65 (see also 11 C. L. J., 548) as having proceeded on an erroneous view of this 
case. Sec also (1912) 23 M. L. J., 652 ; (1911) 11 1. C., 23 (Mad.).] 

[ 17 Had. 461 ] 

APPELLATE CIVIL. 

The 2nd and 7th February , 1S94. 

Present : 

Mu. Justice Muttusami Ayyar. 

Abboy Chetti (Defendant) Petitioner 

vers as 

Ramachandra Rau and others (Plaintiffs) Respondents. 

Promissory Note — Negotiation — Whether an assignment by the payee of all his 
property including the note amounts to negotiation in the absence of endorsement. 

A promissory note payable to payee or order cannot be negotiated by the mere assignment 
by the payee of all his property including the note. Pattat Ambadi Marar v. Krishnan (I. L. 
R., 11 Mad., 290) followed. 

PETITION under section 25 of Act IX of 1887, praying the High Court to revise 
the decree of S. Krishnasami Iyer, District Munsif of Erode, in Small Cause 
Suit No. 975 of 1891. 

The facts of the case appear sufficiently for the purpose of this report from 
the judgment of the High Court. 

[462] The Distriot Munsif decreed in favour of the plaintiffs, and the 
defendant preferred this appeal. 

Mahadem Ayyar for Petitioner. 

Pattabhirama Ayyar and Venkaiarama Sarma for Respondents. 

Judgment — This case is governed by the decision in Pattat Ambadi 
Marar v. Krishnan (I. L. R., 11 Mad., 290), wherein it was held that an 

* Civil Revision Petition No. 666 of 1692. 
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assignment by an agreement in writing of all the assignor’s property* includ- 
ing a promissory note, was held not to be sufficient to sustain a suit by the 
assignee on the note in the absence of an endorsement. The ground of decision 
is that a promissory note cannot be negotiated by the mere execution of a deed 
of assignment. .The right of suit did not pass to the plaintiffs by operation 
of law, for the company of which defendant was a member was wound up, 
and it is admitted that the plaintiffs’ firm derived its right from assignment by 
Exhibits B and C. The promissory note purports to be payable to the payee 
or order, and it is not denied that it is a negotiable instrument. I set aside 
the decree of the District Munsif, and direct that the suit be dismissed with 
costs. 


NOTES. 

I See also the following cases, 30 Mad., 8ft ; ‘2ft Mad., 544 ; 17 M. TA J., 393 ; 12 M. L. J. 
351 ; ft M. L. J., 262 ; 7 M. L. J., 231.] 


[ 17 Mad. 463 ] 

APPELLATE CIVIL— FULL BENCH. 


The Jth December , ]891 24th November , 1893 
2fith January and 7th March , 1894. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, 

Mr. Justice Muttusamx Ayyar and Mr. Justice Shephard. 

Rangasami Naickan (Plaintiff No. 1) Appellant 

versus 

Yaradappa Naickan and others (Defendants) Respondents. ' 

Code of Civil Procedure — Act XIV of 1882, s. 539 — Whether a suit to remove a 
trustee to a charitable trust lies under the section. 

A suit to remove a trustee to a charitable tru*t does not lie under s. 539t of the Code of 
Civil Procedure. Narasimha v. Ayyan Chetti (I. L. R., 12 Mad., 157) followed. 

* Appeal No. 66 of 1891.. 

t[8ec. 539 In case of any alleged breach of any express or constructive trust created 
for public, charitable or religious purposes, or whenever the 
When suits relating to direction of the Court is deemed necessary for the administra- 
public charities may be tion of any such trust, the Advocate-General acting ex officio, 
brought. or two or more persons having a direct interest in the trust and 

having obtained the consent in writing of the Advocate-General 
may 'institute a suit in the High Court or the District Court within the local limits of whose 
civil jurisdiction the whole or any part of the subject-matter of the trust is situate, to obtain 
a decree : — 

(a) appointing new trustees under the trust ; 

(b) vesting any property in the trustees under the trust ; 

(c) declaring the proportions in whioh its objects are entitled ; 

(d) authorizing the whole or any part of its property to be let, sold , mortgaged or 

exchanged. 

(e) settling a scheme for its management ; 

or granting such further or other relief as the nature of the case may require. 

The powers conferred by this section on the Advocate-General may, outside tne Presidency 
towns, be, with the previous sanction of the Local-Government, exercised also by the Col- 
lector or by such officer as the Local Government may appoint in this behalf. Act No. X of 
1840, sec. 2, is hereby repealed.] 
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Per SHEPHARD. J.— The language of s. 589 is iu part borrowed from 52George III ,6ap. 
101 (Sir Samuel Romilly’a Act) and the decisions upon that statute are in a measure 
reproduced in the section- Section 539 should, accordingly, be construed in the light of the 
decisions on that statute, so far as they are applicable [ 468 ] to the language of the section, 
and the statute having from the first been held to be inapplicable to cases in which tho 
hostile removal of a trustee is required, s. 539 is likewise inapplicable to such oases. 

Appeal against the decree of H. H. O’Farrell, Acting District Judge of 
Trichinopoly, in Original Suit No. 49 of 1889. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgments of the Full Bench of the High Court. 

Mr. D Bozario for Appellant. 

Bamachendra Ban Saheb for Respondents, Nos. 1 to 5, 7, 8, 10 and 11, 

This appeal coming on for hearing before the Chief Justice and Mr. Justice 
WILKINSON, the Court made the following order of reference to the Full Bench. 

Order of Reference to the Full Bench.— Narasimha v. Any an 
Chetti (I, L. R., 12 Mad., 157) was dissented from by two o%the Judges who 
took part in Subbayya v. Krishna (I. L. R.. 14 Mad., 186). Two other Judges 
have followed the opinion of the majority of the Judges in Subbayya. v. Krishna 
(I. L. R., 14 Mad, 186) in two unreported cases, Original Suit Appeal 
No. 4 of 1891 and Regular Appeal No. 199 of 1887. Considering the 
difference of opinion that exists on the point, we resolve to submit to a Full 
Bench the question “ whether under section 539 of the Civil Procedure Code a 
suit to remove a trustee will lie.” 

This appeal coming on for hearing before the Full Bench, the Court 
delivered the following judgments. 

Collins, C. J. — The question referred to the Full Bench for decision is 
whether under Section 539 of the Civil Procedure Code a suit to remove a 
trustee will lie.” 

There has been a great diversity of opinion amongst the Judges of the Madras 
High Court on this point. In Narasimha v. Ayydn Chetti (I. L. R., 12 Mad., 
157), Mr. Justice Kern an and Mr. Justice Wilkinson expressed doubts whe- 
ther Section 539 empowered a Court to remove a trustee, whilst in Subbayya v. 
Krishna (I. L. R., 14 Mad., 186), Mr. Justice MUTTUSAMI Ayyar in a most 
exhaustive judgment reviewed the statutes and cases both English and Indian 
relating to the subject in question, and came to the conclusion that section 539 
did not authorize the removal of a trustee. BEST and WEIB, JJ., took the 
opposite view and held that a trustee could be removed in a suit brought under 
this section. It appears to me that section 539 of the Civil Procedure 
|464jCode was drafted on the lines of52 George III., cap., 101, commonly called 
Romilly’s Act, and the draftsman must have been well aware that it had been 
held that the Act did not apply when the question arose as to whether a 
trustee should be adversely dismissed for misconduct. Is it probable, therefore, 
that if the Legislature intended the section to apply to a case where the 
removal of a trustee was in question that specific relief would not have been 
mentioned. The section enumerates the specific reliefs that are given and the 
first is appointment of newtrustees under the trust. We are, however, asked to 
add words to the section and to say that the Legislature intended to # give the 
power to remove adversely a trustee although the Legislature refrained from 
saying so. The words “ granting such further or other relief as the nature of 
the case m$y require'” cannot, under the recognized rules of construction, be 
said to giv$ a Court the power to remove a trustee. 

The words of a statute cannot be construed contrary to their meaning as 
embracing or excluding cases merely, because no good reason appears why they 
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should be excluded or embraced : see Pike v. Iloare (Eden. 184), per Lord 
Nortbington, per curiam in Dean v. Retd (Peters, 524). The duty of the Court 
is not to make the law reasonable, but to expound it as it stands according to 
the real sense of the words: — see per Cresswell, J., in Biffin v. Yorke (6 
Scott’s N. R., 234 S. c., 5 M. & Gr., 428). It is far better, says Lord Campbell 
in Coe v. Laiorence (l E. & B., 516), that we should abide by the words of a 
statute than seek to reform it according to the supposed intention. 

I agree with the dictum expressed by ’the Judges in Narasimha v. Ayyan 
Ghetti (I. L.R., 12 Mad., 157), and in*the judgment of Mr. Justice MlTTTUSAMI 
Ayyar in Subbay a v. Krishna (I. L. R., 14 Mad., 186), and answer the ques- 
tion referred to the Full Bench in the negative. 

Muttusami Ayyar, J. — I adhere to the opinion expressed hy me in the 
previous decision. 

Shephard, J — The question is whether under the provilion of Section 539 
of the Civil Procedure Code, two or more persons can, with the consent of the 
Advocate-Generi^, institute a suit for the removal of a trustee on the ground of 
fraudulent and improper conduct. 

[463 3 The terms of the section with reference to the relief which may be 
obtained are not merely general. The section particularizes the points to which 
the decree may be directed : 

(a) appointing new trustees under the trust ; 

(b) vesting any property in the trustees under the trust ; 

(c) declaring the proportions in which its objects are entitled ; 

( d ) authorizing the whole or any part of its property to be let, sold, 

mortgaged or exchanged ; 

(e) settling a scheme for its management, or granting such further or 

other relief as the nature of the case may require. 

The section is significantly silent with regard to that most important head 
of relief in connection with trusts, viz., the removal of fraudulent trustees. 
The contention, therefore, that the section was intended to comprehend 
suits having that end in view can only be rested on the ground that by neces- 
sary implication jurisdiction to entertain such suits was conferred by the 
section. Apart from^is section there is no doubt that in the Presidency Town it 
was competent to the Advocate- General to initiate proceedings either for the 
purpose of removing a trustee or for the purposes mentioned in the section, 
including that of having a scheme of management settled by the Court, as was 
done in the Patchiappa case. The powers of the Advocate-General in this 
respect to take action for the protection of charitable trusts are the same as 
those which the Attorney-General in England possesses ; Attorney - General v. 
Brvdie (4 1*1. I. A., 194). In the Mufussil it was different. There was no 
public official who could take action in the Courts with reference to trusts and 
it was probably doubtful whether the Mufussil Courts had jurisdiction with 
regard to trusts such as is undoubtedly given by the present section. At any 
rate no case can be found in which a Mufussil Court has exercised such 

T S being the state of things, while no alteration of the law was required 
for the Presidency Town, for the Provincial Courts with regard to charities in 
the mufussil, there was need that jurisdiction should be given to enable 
those Courts to deal more effectually with trust property, Whether the 
Legislature had any further purpose in view and intended that District Courts 
[ 488 ] should grant relief generally with regard to such trusts in suits instituted 
by a public official or by interested persons with his consent is the. question 
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we have to determine, to favour of the construction, of the section giving the 
Court this larger jurisdiction it may fairly be said that the case such as the 
present, in which the removal of the trustee is alleged to be required in the 
interests of the trust, is eminently one in which it might be thought that a 
power to invoke the aid of the Court should be given either to a public official 
or to persons interested in the trust. Legislation to that effect with reference 
to charities not of a religious character would be in harmony wit h^ the enact.* 
ment already in force with regard to trusts of a religious character ; for under 
the Act of 1863 it is competent to persoi^s interested in a religious establish- 
ment, on leave of the District Court being first obtained but without joining 
as plaintiff any of the other persons interested, to bring a suit against the 
trustee who has been guilty of breach of trust and to obtain his removal from 
office or other relief. 

It is incorrect to say that charitable trusts which are not within the Act of 
1863 are left wholly unprovided for unless a general jurisdiction with regard to 
them is given by the section : see Mohiuddin v. bayiduddin (I. L. R., 20 Cal., 
816), As has been pointed out by two of the learned Judges in Subbayya v. 
Krishna (I. L. R., 14 Mad., 199, 220J, a jurisdiction to remove trustees has 
always been exercised by the Mofiissil Courts. The remedy is not wanting 
altogether; but except in this section of the Code there is no provision of law’ 
empowering any public official to take action. 

In the course of the argument stress was laid on the difficulties which 
would arise if the jurisdiction claimed is taken to be conferred by the section. It 
appears to me that no construction of the section is altogether free from difficul- 
ties. On the one hand if the section is to be restricted to proceedings not involving 
the removal of a trustee, it may be said that although the suit is launched upon 
an allegation of breach of trust and a breach of trust of a serious nature requir- 
ing the removal of the trustee may be proved, the District Court or the High 
Court, as the case may be, will have to stay its hand and remit the parties to 
an inferior Court to obtain the proper relief. Again, it would seem strange 
[467] that the Legislature should think it necessary to restrict to the High 
Court and District Court the jurisdiction in such simple matters as appoint- 
ing new trustees, for although there may be a prayer for the settlement 
of a scheme the jurisdiction is complete not with stan<i|pg that there is no 
such prayer. Again, seeing that for the Presidency Towns no amendment 
of the law was required, it is difficult to understand why the Advocate- 
General was mentioned and why an alternative jurisdiction was given to the 
High Court. t)n the other hand it may be objected that there being already 
a jurisdiction in the Mofussil Court to remove trustees an enactment giving 
jurisdiction to certain Courts only in the same matter would be anomalous. It 
might lead to the mo9t inconvenient results if a suit could be instituted under 
the section in the High Court and at the same time another suit under the old 
procedure in a District Munsif ’s Court. Passing from these considerations from 
which in my opinion no conclusion can safely be drawn, I come to consider 
the other enactments with regard to the same subject-matter which the Legis- 
lature had before them in 1877. In this country there was the A<^ypf 1868 
relating to religious endowments and containing the section already mentioned 
which gives a general jurisdiction to the Civil Court in the case of any breach 
of trust. In specifying the relief which may be granted, Section 14 expressly 
mentions the removal of the trustee or other person incriminated. If in 1877 
it was intended to give the District Court a similar jurisdiction in suits launch- 
ed by persons interested in non -religious trusts, and in the section as originally 
framed the words 'or religious' do not appear* it is difficult to understand why 
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all mention of this important head of relief, the removal of. trustees, was not 
.mentioned* 

It is clear, however, that the language of the section was not borrowed 
from the Act of 1863 and that it was in part borrowed from the statute of 
George III known as Sir Samuel Romilly’s Act. That being so, we are bound 
to have regard tothe interpretation which has been put upon the latter Act — 
and the more so inasinuch as it appears that the decisions upon the statute 
are in a measure reproduced in the section of the Code. It is true that the 
circumstances under which legislation was required in England and in India 
were widely different. In England the ordinary mode of obtaining redress 
with regard to charities being by way [468] of information exhibited by the 
Attorney-General, what was required was not a forum or a new jurisdiction 
but a new mode of invoking the aid of the Court. The statute is entitled “ An 
Act to provide a summary remedy in cases of abuses of trusts created for 
charitable purposes ” and it enables two or more persons to proceed by petition 
praying such relief as the nature of the case might require. 

In this country what was required at least for the mufussil was the crea- 
tion of a new jurisdiction. The chapter does not state that the jurisdiction 
is to be summary (compare title of chapter XXXIX) and I cannot agree that 
it was intended that the proceeding being by suit should have that character. 
[See per WBIR, J., in Subbayya v. Krishna (I. L. R, 14 Mad., 216).J Notwith 
standing these distinctions which may be drawn between the two enactments, 

I think we are bound to construe the language of chapter XL in the light of the 
decisions on the statute, so far as they are applicable to that language. The 
statute was from the outset held not to be applicable to cases in which the 
hostile removal of a trustee is required ( sec cases collected in Lewin on Trusts 
and Daniell, Ch. P., cap. XXXVIII) and a further Act had to be passed in 
1853 (16 and 17 Vic., cap. 137), empowering the Court under certain circum- 
stances on application made to order the removal or appointment of any 
trustee. When it is found that the Legislature with those statutes and the 
decisions on them and also with the Act of 1863 before them omitted all 
reference to removal of trustees, the inference seems to me irresistable that that 
matter was not intended to be brought within the scope of the chapter. General 
words, it is true, are used similar to those used in the statute, but those words 
must be read with the words that go before and cannot be taken to include a 
distinct and substantive head of relief. In my opinion a jurisdiction to remove 
trustees as it is not given expressly by the chapter is not given by necessary 
implication, and therefore the question referred to us must be answered in the 
negative. 

This case coming on for final hearing, after the delivery of the opinions of 
the Full Bench, the Court delivered the following judgment. 

Judgment. — In accordance with the opinion of the Full Bench, we must 
hold that the suit is not maintainable in the District [469] Court. The plaint 
ought to have been returned. We must modify the decree accordingly. The 
appellant must pay the costs of appeal. 

NOTES. 

£ STATUTORY CHANGE— 

The difficulty experienced under the previous Code has been resolved hy the Legislature 
including within the scope of suits under sec. 92 C. P. C., 1908, suit for ‘ removing any 
trustee \ Under the 0. P. C., 1882, it had been held by High Courts of Calcutta, Bombay, 
and Allahabad, 24 Cal., 418 ; 20 Cal., 810; 33 Cal., 789 ; 2 C. L. J., 431 ; 16 Bom., 626 ; i5 
Bom., 612 ; 18 Bom., 401 ; 21 Bom., 656 ; 22 Bom., 493 ; 24 Bom., 46 ; 20 All., 46 ; 21 All., 
200, that such a suit would lie. As regards Madras, besides this case, see also (1897) 21 Mad., 
406 ; 28 Mad., 28 : 7 M. L. J., 281 ; (1899) 9 M. L. J., 93 ; 7 M. L. T., 45 ; 8 M. L. T., 357 ; 
20 M, L. J., 887 ; 21 M. L. J., 784.] 
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APPELLATE CIVIL. 


The 23th and 14th December , 1893 and 18th January, 1894. 
Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Linga Beddi (Defendant No. 4) Appellant 

versus 

Sama Bau and others (Plain tiff and Defendants 

Nos. 1 to 3) Respondents. 55 '' 


Transfer of Property Act— Act IV of 1882 , s. 08 (c) — Mortgagee's right 
to sue for the mortgage money where he is kept out of possession by 
mortgagor's indirect conduct. 

Where a usufructuary mortgagee is unable to obtain possession of the mortgaged 
property owing to his mortgagor having executed a subsequent mortgage and placed the 
second mortgagee in possession, the first mortgagee may elect to sue at once for the money 
under section G8 of the Transfer of Property Act, instead of for possession of the land. 

APPEAL against the decree of R. S. Benson, District Judge of South Arcot, in 
Original Suit No. 19 of 1890. 

The facts of the case appear sufficiently for the purpose of this report from 
the judgment of the High Court. 

The District Judge passed a decree in favour of the plaintiff, and the fourth 
defendant preferred this appeal. 

Bhashyam Ayyangar and Krishnasami Ayyar for Appellant. 

Pattabhirama Ayyar for Respondents. 

Best, J -The suit, out of which this appeal has arisen, was instituted by 
one P. Sama Rail (now first respondent) against Ranga Rao, his son Janaki- 
rama (a minor) and brother Ragava Rao (defendants 1, 2 and 3 respectively) 
as executants of the mortgage bond A (dated 10th July 1890), the other 
defendants in the suit being Linga Reddi (the present appellant) and three 
others holding prior mortgages over portions of the property mortgaged to 
plaintiff under the mortgage bond A. 

Plaintiff’s case was that of the Rs. 4,500 for which the mortgage bond A 
was executed, Rs. 3,000 were left with him t*70] for redemption ‘of 
the prior mortgages, and for payment to other creditors of defendants 1 to 3, 
but that his attempts to discharge the prior mortgage debts were frustrated 
by the machinations of the fourth defendant (now appellant), who induced 
defendants 1 to 3 to execute to himself on the’ 16th September 1890 a usu- 
fructuary mortgage of the property for Rs. 2,750, and to put him in possession 
of the property. Hence ptyufttlfs suit* to recover from defendants 1 to 3, .and 
on the responsibility of the property mortgaged to plaintiff under A* a sum of 
Rs. 2,256 paid by him to those defendants and certain creditors of theirs, up 
to 10th October 1890, with Rs. 450 as damages. Defendants 4 to 7 were 
included as defendants in consequence of their being in possession of portions 
of the properties. 

* Appeal No. 115 of 1891. 
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ft 

First defendant’s plea was that it was owing to plaintiff's failure to pay 
off the other mortgages that he was obliged to make other arrangements. 
Second and third defendants also pleaded adversely to the plaintiff, but it is 
unnecessary to consider their pleas for the purpose of this appeal. 

Fourth defendant pleaded that plaintiff had no right to recover the money 
from the plaint property, as Exhibit A contained no pledge of the property. 
He also denied tender to him as alleged by the plaintiff. He further denied 
all knowledge of the payments alleged to have been made by plaintiff to, and 
on behalf of, defendants 1 to 3. He also.denied the alleged collusion between 
himself and those defendants, and insisted on his right as prior mortgagee for 
a sum of Rs. 1,250 and also under the usufructuary mortgage bond of Sep- 
tember 1890 for the further sum of Rs. 2,750. 

It is unnecessary to state the pleas to the other defendants as the present 
appeal is by fourth defendant alone. 

The District Judge has found that a sum of Rs. 2,181 was advanced by 
plaintiff to defendants 1 to 3 and is a valid mortgage-debt, but that of the 
property mortgaged under A a portion had previously been sold to sixth defend- 
ant under Exhibit XI, and that the land so sold must be excluded from lia- 
bility for the debt due to plaintiff. As for the damages claimed, the District 
Judge held interest at 10 per cent, per annum on the amount found to have 
been paid by plaintiff to be a sufficient award. He, therefore, passed a 
decree against first and third defendants personally and against their shares 
of the mortgaged property for Rs. 2,181 [47 1 ] with interest thereon as above, 
second defendant’s share being held liable only for a portion of the debt, and 
that only in case it is not satisfied out of the first and third defendants’ shares ; 
fourth defendant has been held jointly liable with first and third defendants 
for plaintiff’s costs on the amount decreed to plaintiff, because the Judge 
found the litigation to be due to the intervention of fourth defendant who 
14 induced first and third defendants to abandon their mortgage to plaintiff and 
give him one instead." 

The present appeal is, as already observed, by fourth defendant, the 
respondents being plaintiff and defendants 1 to 3. 

The points urged at the hearing are— 

(1) That as a usufructuary mortgagee, plaintiff is not entitled to sue for 

sale of the property. 

(2) That the suit is premature, as under the mortgage bond A, the 

money is not repayable till after the expiration of three years. 

(3) That plaintiff is entitled to sue only for possession of the property 

* and redemption of prior mortgages. 

(4) That section 68 of the Transfer of Property Act is not applicable. 

(5) That the amount claimed is excessive. 

(6) That the damages cannot be made a charge on the property. 

It is true that Exhibit A allows three years for payment of the money, 
but the finding is that owing to appellant’s machinations the plaintiff was 
unable to get possession of the property. Section 68 of the Transfer of Pro- 
perty Act provides that the mortgagee has a right to sue for the money* 
inter alia , where the mortgagee being entitled to possession of the property, 
the mortgagor fails to deliver possession to him or to secure the possession 
of it to him. No doubt in the present case the money for redemption was 
left with the plaintiff, and the mortgagor had to take no active part in 
placing him in possession of the property, and consequently the case is not 



RANG A RAU V . 


I.L.R. 17 Mad. 472 

bixe coming within the letter of the section, but there can be no doubt 
it is within the spirit of the rule contained therein ; and as it was owing 
to the combined action of the mortgagors and appellant, that the respondent 
(plaintiff) was unable to get possession of the property, the latter must 
be allowed to elect to sue at once for the money instead of for possession of 
[472] the land, though no doubt a suit, for possession was also open to him. 
1 would, therefore, disallow the objections Nos, 1 to 4. 

As to the fifth objection the Judge’s finding is supported by Exhibit L and 
the receipts referred to in paragraph J.3 of the judgment. 

As to the last objection, under the mortgage A, plaintiff was entitled to the 
usufruct of the land in lieu of interest at 10 per cent, per annum. It is this 
same interest that is awarded as damages. I think it has been rightly made a 
charge upon the property. As remarked by BOMER, J., in the recent case of 
Cradock v. The Scottish Provident Institution [69 L. T. J. (N. EL), 380, 382) , to 
constitute a charge in equity by deed or writing, it is not necessary that any 
general words of charge should he used. It is sufficient if the Court can fairly 
gather from the instrument an intention by the parties that the property therein 
referred to should constitute a security. 

I would dismiss this appeal with costs. 

Objection has been taken on behalf of first respondent (plaintiff), under 
section 561 of the Code of Civil Procedure, to the part of the decree which 
directs the property to be sold subject to the mortgages evidenced by 
Exhibits IV, V, and VI. As these mortgages are of date prior to that under 
which this suit has been brought, the .fudge’s decree is correct. The mere 
fact of the amounts due under these mortgages being included in the mortgage 
bond VII executed to fourth defendant by defendants 1 and 3 subsequently to 
the execution of A is no reason for holding that A is unaffected by them. 

I would, therefore, dismiss first respondent’s objections also with costs. 

Muttusami Ayyar, J : — I agree. 

NOTES. 

[See, however, 21 Mad , 476 : 8 M. L. J., 154 ; 26 Bom., 241 : 3 Bom., L. R., 876 ; 
(1909) 11 0. L. J., 136 ; (1912) 16 I. C., 735.] 

[473] APPELLATE CIVIL. 

The 3rd and 4th April 1894. 

Present : 

Mb. Justice Muttusami Ayyar and Mr. Justice Best. 


Ranga Rau (Plaintiff) Appellant 

versus 

Bhavayammi (Defendant) Respondent,* 


Evidence — Estoppel — Limitation of the doctrine in respect to a party suing as the 
representative of another — Stamp Act — Act I of 1879, s. 39 — Whether secondary 
evidence of a lost document can he admitted on payment of penalty . 

Where u, pferson claims property as the representative of another, the doctrine of estoppel 
cannot apply to representations made by any one except that other person. 

~ " ^ ^peal Nq.~ 56 of m ’ 
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In the case of a lost document no penalty can be levied and secondary evidence admitted, 
for s. 89 of the Stamp Act presupposes that the document on which a penalty oan be paid is 
forthcoming. 

Kopasan v. Shamu (I, L. R., 7 Mad., 440) followed. 

Appeal against- the decree of H. R. Parmer, District Judge of Vizagapat am , in 
Original Suit No.- 39 of 1890. 

The facts of this case appear sufficiently for the purposes of this report ’ 
from the following judgment of the High Court. 

The plaintiff preferred this appeal. * 

Rama Ran and Bhashyam Ayyangar for Appellant. 

Subramanya Ayyar for Respondent. 

Judgment. — Appellant is the zamindar of Bobbili, and respondent's late 
husband, Sitarapiaswami, was the sister’s son of appellant’s paternal grand- 
father. The property in litigation is the proprietary estate called Chilikala 
Jagannathapuram, and it has admittedly been in the possession first of 
Sitaramaswami and after his death in that of his widow, the respondent, from 
February 1862. In that year, appellant’s paternal grandfather transferred the 
estate for valuable consideration to respondent’s husband under the patta VI. 
Appellant brought the present suit to eject the respondent from that estate 
and to recover possession of it with mesne profits for three years, 1887 to 1889. 
Appellant’s mother, Chellayammi, was the daughter of Gopayammi, r«74] 
who was the sister of appellant’s paternal grandfather and wife of one Raja- 
gopak Rao. The estate in dispute was first granted to Rajagopala Rao in 
1848, and, on his death in 1856, his widow and the grantor applied to the 
Collector for its being registered in the name of the latter. The Collector accord- 
ingly registered the estate in the name of the grantor who, after continuing in 
possession for six years, transferred it for value under the patta VI to Sitarama- 
swami, as stated above. The ground on which the appellant rests his claim is 
that the first grant to his maternal grandfather Rajagopala Rao was absolute 
and unconditional, that it is not true as stated by his paternal grandfather and 
maternal grandmother in 1856 (Exhibits XVI and XVII), that the grant was 
subject to the condition that the estate was to revert to the grantor in the 
event of the grantee dying without male issue, and that the allegation made to 
that effect in 1856 was collusive and made in view to defraud the reversioner. 
He alleged that his maternal grandmother Gopayammi died in March 1872, 
that his mother died in May 1887, that he was adopted in February 1871 
and attained his majority in 1881. It will thus be seen that appellant 
claims the estate as the daughter’s son by adoption of Rajagopala Rao, the 
grantee of 1848. The respondent resisted the claim on the ground that the 
grant to Rajagopala Rao was not absolute but conditional, that the estate 
reverted to the grantor on Rajagopala’s death without male issue, that the 
transfer of 1862 to her husband was valid, and that the appellant's claim was 
barred by limitation. The Judge held that the grant of 1848 was conditional, 
and that, although the claim was not barred by limitation, the appellant was 
estopped from asserting that his paternal grandfather was not competent to 
transfer the estate under patta VI, and that the transfer was valid. The 
Judge accordingly dismissed the suit with costs. Hence this appeal. 

We are unable to agree with the Judge that the doctrine of estoppel applies 
to this case. It cannot apply when the person making the representation 
was not the person as whose representative the plaintiff claims the property, 
and in the case before us the appellant claims the estate in the right of his 
maternal grandfather, and not of his paternal grandfather, who was the person 
that declared that he was competent to transfer it under the patta VI. Thi# 
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limitation of the doctrine of estoppel is mentioned not only in the case referred 
to by the Judge [Syed Ameer Ali v. Syed [478] Alt (5 W.R. (0. R.,) 289)] , but 
also by the Privy Council in Syed Nurul Ilossein v. Theosahai (L. R., 19 I. A., 
221). As to the question of limitation, the decision must depend on the 
further question whether the re-transfer to the appellant's paternal grandfather 
was the result of collusion between him and his sister Gopayammi. Act 
XIV of 1859 was the law of limitation in force until April 1873, and if the 
appellant’s right were barred by that enactment, it could not be revived either 
by Act IX of 1871 or by Act XV of 1877, under which the death of the female 
on which the reversion becomes an estate vested in possession is the event 
from which time begins to run against the right of the reversioner to sue. 
Assuming that there was no collusion between appellant's paternal grand- 
father and maternal grandmother, and that the re-transfer to the grantor 
was bond fide , the resumption by the grantor in 1856 would be an act done 
in enforcement of an adverse title against both the widow and the rever- 
sioner, and not merely an act done under an alienation by the widow. The 
suit would then clearly be barred by Act XIV of 1859. It was also so held 
in Tarini Charan Gangali v. John Watson (3 B. L. R., 437) and Aumirtolall 
Bose v. Rajoneekant Mittcr (L. R., 2 I. A., 113). 

The real question then for determination is whether the collusion alleged 
between Gopayammi and appellant’s grandfather is proved. The onus of 
proving the fraud is clearly upon the appellant, and we are of opinion that 
his oral evidence is not reliable. It is true that his first three witnesses depose 
to a conversation between appellant’s grandfather and maternal grandmother 
in which it was contrived that they should falsely represent to the Collector 
that the grant of 1848 was conditional. But we are unable to attach weight 
to their evidence. In the first place they are all ghosha ladies in a position of 
dependence on the appellant, and in receipt of maintenance from him. They 
say they never mentioned what they then heard to any one before this suit, 
and it is improbable that they should be able to remember, at this distance of 
time, the particulars to which they depose. 

We are further of opinion that the Judge is right in refusing to admit in 
evidence an alleged copy of the grant of 1848, on the ground that the original 
was not sufficiently stamped under Regulation 13 of 1816 which was in force 
in 1848. The copy [476] shows that the stamp used was of Rs. 8 value, 
whilst it ought to have been of Rs. 50 value. The value of the property is not 
mentioned in the copy. The Judge was, however, in our opinion, justified in ascer- 
taining the value by reference to Exhibits I and II, and the value of the stamp 
which should have been used must be calculated with reference to that value. 
We also agree with him that the copy should not be admitted on payment 
of penalty, for the provision of the Stamp Act regarding payment of 
penalty (section 39 of Act I of 1879) prescribes that such payment shall be 
endorsed on the document, and presupposes that the document) is forthcoming. 
It was also held in Kopasan v. Shamu (I. L. R., 7 Mad., 440) that in the case 
of a lost document no penalty can be levied and secondary evidence admitted. 
As regards the contention that the onus of proving that the grant was 
conditional rests on the defendant, we are of opinion that the conten- 
tion cannot be supported. In the written statement it was denied that 
any patta in writing was granted in 1848, and that there was any grant 
in April of that year at all, but it was alleged that there was a condi- 
tional grant in August 1848. Under these circumstances, we think it is in- 
cumbent on the plaintiffs to show that there was an unconditional grant in 
Writing, this being part of his case. As was observed in Poslin Beharee 
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v. Watson and Company (9 W. R., 190) the averment in the written statements 
is not in the nature of a plea of confession and avoidance so as to shift the 
burden on to the defendant. Even assuming the onus of proof to have been 
on the defendant, the Judge’s finding that the grant of 1848 wus conditional 
is supported by several of defendant’s documents XIV, XVI and XVII, the 
first of which contains an admission by the appellant’s mother in 1874 that 
the original grant was conditional. The appeal therefore fails and we dismiss 
it with costs. 


NOTES. 

[ See also (1899) 28 Mad., 49 P.C. where this case was affirmed by the Privy Council 
sub nomine , Raja of Bobbili v. Inuganti .] 


[477] APPELLATE CIVIL. 

The 20th February and 20th March , 1S94. 
Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Sivamma (Petitioner) Appellant 

versus 

Subbamma (Counter-Petitioner) Respondent : 


Succession Certificate Act — Act VII of ISH9, s. 7 (S) — Power to grant 
certificate to applicant if he has the best prima facie title thereto — Necessity for 
some inquiry pi ior to such a grant. 

The intention of sub-clause (3) to Section 7 of the Succession Certificate Act in not to save 
the Court the trouble of making any inquiry at all where the applicant is not heir to the 
deceased, but it is to allow the prima facie title to the certificate to prevail when a quostion 
of law or fact arises on inquiry too difficult to be determined in a summary proceeding. 
APPEAL against the order of W. M. Thorburn, District Judge of Cuddapah, dated 
16th September, 1892, passed on Civil Miscellaneous Petition No. 169 of 1892. 

The facts of the case appear sufficiently for the purpose of this report from 
the judgment of the High Court. 

Parthasaradhi Ayyanqar for Appellant. 

Krishnamachariar for Respondent. 

Judgment. — This was a petition for a certificate under Act VII of 1889 
to collect the debts due to one Sesha Reddi, deceased. Sesha Reddi had a son 
named Venkatanaraina Reddi, and the latter died in November 1886, leaving 
behind him a widow named Subbamma. The father died on 22nd of March 
1889, leaving him surviving, besides Subbamma, a widow named Chalamma and 
a daughter named Sivamma. The daughter applied for the succession certifi- 
cate and rested her claim on a will left by Sesha Reddi, dated 4th March 1889, 
and on a maintenance agreement executed by Subbamma on the 4th August 
1889. Petitioner’s case was that by the will she was constituted her father’s 
heir, and that his daughter-in-law, Subbamma, acknowledged her prefer- 

• Appeal against Order No. 145 of 1892. 
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ential right. It is alleged that no application was made by Subbamma, 
and the order made by the Distriot Judge is “ give certificate to Subbamma 
[478] on security.” No reasons are assigned for the order, and it is urged 
for petitioner (and there is nothing to the contrary on the record) that no 
inquiry was held at all in regard to the will and the release set up by petitioner. 
The petitioner’s pleader contends that the procedure followed by the Judge is 
at variance with Act VII of 1889, and we are of opinion that the contention 
is well founded. The procedure to be followed is prescribed by Section 7 of 
the Act. It contemplates that in every case there should be a summary 
inquiry, and the Court should make an order for the grant of a certificate accord- 
ing to the result of such inquiry. Tn any case in which it becomes necessary, in 
order to decide the right to the certificate, to determine any question of law or 
fact which is too intricate and difficult for determination in a summary 
proceeding, the Court is empowered to grant the certificate to the applicant if 
he appears to he the person having primd facie the best title thereto. The 
intention is not to save the Court the trouble of making any inquiry at all where 
the applicant is not the heir to the deceased, hut it is to allow the primd facie 
title to the certificate to prevail when a question of law or fact arises on inquiry 
too difficult to be determined in a summary proceeding. In cases in which no com- 
plicated issues are involved, and the issues are capable of being decided without 
difficulty in a summary proceeding, the Court is bound to determine the right 
to the certificate by summary inquiry. The difficulty felt must be the result 
of summary inquiry, and not the a priori theory that every inquiry into a 
special ground of claim urged to the certificate necessarily involves an inquiry 
too intricate for determination in a summary proceeding. 

We set aside the order of the Judge and remand the case for disposal in 
accordance with law. Costs will abide and follow the result. 

MOTES. 

[ See also (1896) 23 Cal., 431 ; (1901) 5 C. W. N. f 494 ; (1895) 21 Bom., 63. 

In (1913) 24 M. L. ,J., 198 it was observed that the judgment in this case might be 
perfectly right on the particular facts of the case but if it intended to lay down a hard and 
fast rule that the inquiry into any question could not be held to be too intricate or difficult 
before it was conducted to some extent it must be held to have gone too far.] 

[479] APPELLATE CIVIL. 


The 12th and 29th March , 1894. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Parker. 

Sankaralingam Chetti (Plaintiff) Appellant 

versus 

► Rubbau Chetti and another (Defendants Nos. t and 2) 

Respondents.* 

Divorce — Caste custom— Whether immoral and therefore invalid or not . 
There is nothing immoral in a caste custom by which divorce and re-marriage are per- 
missible on mutual agreement, on one party paying to the other the expenses of the latter’s 
original marriage (parimm). 

* Second Appeal No. 696 of 1893. 
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SECOND Appeal against the decree of T. M. Horsfall, District Judge of 
Tinnevelly, in Appeal Suit No. 346 of 1892, reversing the decree of V. Malhari 
Rao, District Munsif, Srivilliputtur, in Original Suit No. 100 of 1891. 

The plaintiff and defendants were members of the potters caste in Tinnevelly. 
Plaintiff sued for the recovery of his wife, the second defendant, who, having 
left her husband, was living with the first defendant as his wife. The defence 
raised by the second defendant was that the plaintiff had ill-treated her and 
that according to caste custom she had repaid the plaintiff the parisam , or 
expenses of her marriage, thereby dissolving the marriage, and had married the 
first defendant. 

The District Judge, reversing the decree of the District Munsif, dismissed 
the plaintiff ’s suit, and the latter preferred this appeal. 

Narayana Ran for Appellant. 

Venkatasubba Ayyar for Respondent No. 1. 

Judgment. --The question in issue is whether there has been a valid and 
legal divorce between plaintiff and second defendant, the District Judge finds 
in the affirmative. 

The only point argued before us is whether the caste custom is valid, 
appellant’s pleader contending that it is immoral, and, therefore, that the Courts 
will not recognize it. Exhibits A and B go [480] to show that it has been 
recognized by the caste as an ancient and reasonable custom. 

We do not think that the case of Uji v. Ilathi Lalu (7 B. H. C. R., 133) 
is in point, since the question there was whether the caste could sanction a 
woman’s re-marriage without a divorce , i.e., without a proceeding to which 
both husband and wife were parties. Here the finding is that there has been 
a divorce according to the custom of the potters in Tinnevelly. 

The finding further is that divorce in this form is consistent with the 
1 original ’ customs of the potters, and, if this be so, the custom is sufficiently 
ancient. We do not see that it is immoral, since it does not ignore marriage as 
a legal institution, but provides a special mode by which it may be dissolved. 
The fact that there is a money-payment does not make the custom immoral, 
and among the inferior castes similar customs are known to prevail. 

The second appeal fails and we dismiss it with costs. 
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APPELLATE CIVIL. 

The 16th April and llth September , 1694, 
Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Eshoor Doss (Plaintiff) Appellant 

versus 

Venkatasubha Rau (Defendant) Respondent/' 


Indian Contract Act — Act IX of 1672, s. SO t — Contracts to buy and sell Govern - 
ment promissory notes — Whether ir ujering contracts or not — Admissibility of 
oral evidence to contradict the. nature of a contract in writing — Indian 
Evidence Act , s. 92. 

J, on various occasions, agreed to sell to B (a so wear) certain amounts of Government of 
India promissory not^s, amounting in all to 4j lakhs, for delivery on the following 30th of 
November. On the 28t.h of November B agreed to sell and .4 to buy 4j lakhs worth of the 
notes for delivery on the 30th of November. 4 did not perform his contract to sell, and B 
sued him for damages, amounting to Rs. 7,109-6-0, being the difference between the price at 
which he (B) had agreed to buy, and the price at which he had agreed to soil. .4 denied that 
the transactions were bond fide contracts made in the ordinary way of business, and pleaded 
that the real contract wa> only to pay differences as ascertained by the priee of the Govern- 
ment paper on the 30th of November, and that such a contract being, by way of wager, was 
void under s. 30 of the Indian Contract Act : * 


[481 J Held , per DAV11CS. J., that neither part} intended bond. fide purchases and sales for 
delivery, and that, therefore, the contract was void as a wagering contract : 

Held on appeal (1), that the burden of proof that the agreements were wagers, i.e., that 
they were not in substance what they were in form, lay on A, as the party so alleging ; 

(2) that oral evidence is admissible to show that an agreeuieut ill writing 
to sell is really only an agreement bv way of wager. (See Indian Evidence Act, s. 92). 
Anupcha'nd Hemchand v. Champsi Vgerchand (I. L. R., 12 Bom., 585) followed : Juggernaut It 
Seta Lux v. Ram Dyal (I. L. R., 9 Cal., 791), dissented from ; 

(3) per MUTTUSAMI AYyAK, J., that, it being proved on the evidence that 
it was the defendant’s intention at the time lie contracted to sell to pay differences only, the 
plaintiff either knew of this intention or he did not. In the former case the contract was a 
wager and therefore void, and in the latter there was no consensus as to a matter which was 
of the essence of the contract, and therefore no valid contract ; 


* Original Side Appeal No. 36 of 1893. 

f [Sec. 30 : '-Agreements by way of wager are void, and no suit shall be brought for recover- 

Am-eeme-its bv wav of iug an y thin K al J<* ed ba won on au y wager or entrusted to 
* V any person to abide the result of any game or other uncertain 
wager voiu . event on which any wager is made. * 


This section shall not be deemed to render unlawful a subscription or contribution, or 
Fxcention in favour of ^eement to subscribe or contribute, made or ontcredinto for 
certa“ P pn"o for hor S e or toward any plate pme or sum of money, of the value or 
rf^inor P amount of five hundred rupees or upwards, to be awarded to 

racing. the winner or winners of any horse-race. 


Section 294A of the 
Indian Penal Code not to 
be affected. 


Nothing in this section shall be deemed to legalize anv 
transaction connected with horse-racing to which the provisions 
of section 294A of the Indian Penal Code apply.) 
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(4) per BEST, J., that a contract is not a wagering contract unless it is 
the intention of both parties at the time of entering into the contract not to call for or give 
delivery from or to each other ; sec Tod v. Lakshmidas Purshutamdas (T. L. R., 13 Bom., 44 J) 
and Grizeivood v. Blane (11 C. B., 526) and that no such common intention having been 
proved, the contract was a valid one. 

APPEAL from the decree of Davies, J., sitting on the Original Side of the High 
Court in Civil Suit No. 74 of 1892. 

The facts of the case appear sufficiently Cor the purpose of this report 
from the foregoing and from the judgments of the High Court. 

Davies, J., dismissed the plaintiff’s suit, and the plaintiff preferred this 
appeal. 

The Advocate-General (Hon. Mr. Hprintj Brannon) and Mr. H. F. (rram 
for Appellant. 

Mr. Wedderbnm for Respondent. 

Muttusami Ayyar, J.— This is a regular appeal from the decree of 
Mr. Justice Davies. Plaintiff (appellant) is a sowcar and defendant (respondent) 
is a Pleader of the High Court, both residing at Madras On divers dates 
between the 24th October and the 4th November, 1891, the former agreed 
to buy and the latter to sell promissory notes of the Government of India, 
4 per cent, loan, to the extent of 4i lakhs of rupees at premia varying from 
Rs. 5-4 to Rs. 5-11 per cent., the promissory notes themselves being deliverable 
on the 30th November 1891. On the 28th November 1891, two days prior 
to the date fixed for delivery, defendant agreed to buy and plaintiff' to purchase 
[sell ?] a similar amount of securities of the same kind to he delivered on the 
same date but at a premium of 7 per cent. The plaint [ 482 ] stated that defen- 
dant broke his contract to sell and thereby became liable to pay plaintiff a com- 
pensation of Rs. 7,109 r>- 0, which represents the difference between the price at 
which he was hound to buy and the price at which he was bound to sell. 
Defendant denied the claim in toto though he admitted the execution of the 
agreements. He contended that they were only nominal transactions, that 
neither he nor plaintiff ever intended that there should be an actual sale or 
transfer of Government paper, that the real contract was only to pay the 
differences, and that such contract, being by way of wager on the varying 
prices of Government promissory notes in the market, was not actionable. 
Another ground of defence was that plaintiff had agreed not to claim the differ- 
ence until the expiration of six months from the date on which it became due, 
and consequently that the suit was premature. It was further urged by defend- 
ant that plaintiff neither tendered the price of the securities which he had 
agreed to buy nor the promissory notes which he had agreed to sell, 
and that he was not ready or willing to do either. The first four issues 
raised the question whether the agreements sued on were contracts of 
sale made bond fide in the ordinary course of business or by way of wager, 
and the fifth and sixth issues related to two other questions, viz., whether the 
suit was premature and whether the plaintiff was ready and willing to perform 
his part of the agreement on the 30th November 1891. The learned Judge 
decided the fifth issue against the defendant, and all the other issues in his 
favour and in the result he dismissed the suit but without costs. Hence 
this appeal. 

Three questions of law arise for consideration in this appeal and on each of 
them the decision of the learned Judge is correct. The first is as to the burden 
of proof. The contracts sued upon are in form agreements to sell promissory 
notes of the Government of India, and there can bo no doubt that it is the 
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party who alleges that those agreements are not in substance what they 
purport to be, that ought to prove his case. In the absence of proof to 
the contrary, the presumption is that a transaction is in substance what it is 
in form. The second question is whether oral evidence is admissible for the 
purpose of showing that an agreement in writing to sell Government paper is 
really an agreement made by way of wager on its market price on a future 
day. On this point, there is a conflict of opinion, the High Court at 
[4833 Calcutta holding that it is not admissible whilst the High Court at 
Bombay holds that it is. I agree in the opinion of the learned Judge that the 
Calcutta decision does not give, whilst the Bombay decision gives, due effect 
to the provisions of section 92 of the Indian Evidence Act ; compare Juggernauth 
Sew Bux v. Bam Byal (I. L. R., 9 Cal., 791) with Anupchand Hemchand 
v. Ckampsi Ug ere hand (I. L. R., 12 Bom., 585). The first proviso of that 
section enacts that any fact may be proved by oral evidence which would 
invalidate any document or which would entitle any person to a decree or order 
relating thereto, and assuming that in the case before us, defendant is entitled 
to a decree in case he shows that the agreements which form the subject of 
this litigation are gaming contracts, he is clearly entitled to adduce oral 
evidence in proof of its averment, but not precluded from doing so by that fact 
not being stated in the documents themselves. The third question is as to 
the specific incident which distinguishes agreements by way of wager from 
agreements to buy or sell made in the ordinary course of business. The 
general rule is that when two parties agree that the one is to sell and that the 
other is to buy Government promissory notes at a certain premium, and that the 
promissory notes are to be delivered by the one and accepted by the other on a 
future day, whatever may be the rate of premium at which those securities 
may sell in the market on that date, the agreement is perfectly valid, the reci- 
procal promises to buy and sell being the consideration for each other. An 
agreement to sell or buy Government paper is a contract which the law permits 
in common with any other contract to sell or buy goods. To this general 
rule, however, section 30 of the Indian Contract Act introduces an exception 
and provides that agreements by way of wager are void, and no suit shall be 
brought for recovering anything alleged to be won on any wager or entrusted 
to any person to abide the result of any game or other uncertain event on 
which the wager is made. If two parties bet, therefore, on the premium at 
which Government securities may sell in the market on a future date, and the one 
promises to pay certain sum oi money to the other, according as the actual 
market price on that date is one way or the other, the transaction is not a real 
sale as recognized in the ordinary course of business, but a gambling on the 
premium at which Government [484] securities sell in the market from time to 
time. Such gambling is forbidden on considerations of public policy by section 
30 of the Contract Act which enacts that no suit will lie to recover anything 
won on the wager. It is true that both in contracts of sale and in gaming 
contracts the market rate of premium on the future date is uncertain and that 
both may be highly speculative and risky, resulting in considerable profit to one 
party and loss to the other. But in the one, the actual sale or transfer of 
Government paper is the basis of the speculation, and in the other, it is a naked 
speculation, having no connection with any business which is intended to be 
carried on. The essential difference, then, between the two classes of trans- 
actions consists in this — that in agreements by way of wager, there is no inten* 
tion at the time when they are made to sell or buy Government paper or to do 
more than to speculate and pay the difference. In Thacker v. Hardy 
(L, R., 4 y. B. D., 685), Lord Justice Cotton says that the essence of gaming 
and wagering consists in the agreement that one party is to win and the other 
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party is to lose upon a future event, which at the time of the agreement 
is of an uncertain nature, that is to say, that if the future event turns out 
one way, the plaintiff is to win and if it turns out the other way, he is to lose. 
In Grizewood v. Blane (L. R., 11 C. B., p. 526) the Lord Chief Justice observes : 
14 We ought to see" what was the plaintiff’s intention and what was the defend- 
ant’s intention at the time of making the agreement, whether either party really 
meant to sell or buy and if they did not, it was a gambling transaction.” Thus, 
in coming to a decision as to whether the agreements which the plaintiff seeks 
to enforce are agreements by way of wager, we have to consider whether the 
real intention at the time when those agreements were made was to buy and sell 
Government paper. 

The Privy Council ruled in Ram Loll Thackooi zeydass v. Soojumnul 
Dhondmnll (4 M. I. A., 346) that a wager upon the average price which opium 
should fetch at the next Government sale at Calcutta was not illegal or contrary 
to public policy, but that decision proceeded on the ground that the Statute 
VIII and IX Viet., c. 109, did not extend to India. But the Contract Act 
which came into force in this country in September 1H72, altered the law as it 
stood in 1848 when the Judicial Committee decided that case. 

[485] I now proceed to consider the evidence so far as it bears on the 
intention of the parties when the agreements which form the subject of this 
litigation were made. 

As his first witness, defendant states that he entered into the agreements 
on the understanding that he was to pay only the difference in the premia, that 
he never considered himself to be under an obligation to deliver Government 
paper, and that though the sale notes El to E7 referred to such delivery, he 
knew that re-sale notes would be executed so as to cancel them at the end. 
He goes on to observe that he had no sufficient means to undertake to deliver 
Government paper to tht extent of 4i lakhs and that he would not have made the 
contracts in question if he had to deliver Government paper. He has not been 
cross-examined as to his means and there is no other evidence to contradict 
him. It appears further from Exhibit A, which is a letter of demaud addressed 
to defendant by plaintiff’s solicitors on the 30th November, which is the day fixed 
in the sale notes for delivery, that defendant was called upon to pay the difference 
but not to deliver Government paper. If defendant’s evidence is reliable, 
as T think it is, there can be no doubt that at all events he had no intention 
to deliver Government paper and that the agreements were at their very 
inception mere contracts to pay the difference iff the premia. 

The only other witness who was present when three of the seven agree- 
ments El to E3 were made is the broker, Syed Meah, defendant’s third 
witness. He deposes that though he negotiated three sales as broker, he does 
not know whether the agreements evidenced by El to E3 were intended to be 
only contracts to pay the difference or bond jide contracts of sale. He admits 
in his evidence that the majority of dealings in Government paper, as carried 
on in the bazaar, and without the intervention of a bank, are contracts to pay 
the difference only. Seeing that the plaintiff, on whose behalf the broker 
acted, was not present when the agreements were made and that the latter 
was aware that most of similar dealings in the bazaar were contracts to pay the 
difference, it is anything but natural or likely that Syed Meah should not have 
distinctly ascertained whether Government paper was really intended to be 
transferred. The evidence of this witness appears to me, therefore, to be 
evasive, and it discloses also traces of bias in favour of Raja Eshoor Doss. 
This is all the direct evidence [486] bearing upon the specific agreements 
which form the subject of this suit. 
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But these agreements were made in the bazaar, otherwise than through a 
bank. There is strong evidence to show that the majority of dealings in the 
bazaar in Governmemt paper are only contracts to pay the difference. Defen- 
dant and his second witness, a broker, swear that all the dealings in the bazaar 
are of that description, whilst defendant’s third witness, another broker, and 
plaintiff’s second witness, who is a stock broker, and his third witness who 
often assists him in his business, depose that the majority of them are con- 
tracts to pay the difference. This circumstance raises a presumption in favour 
of the defendant's case. 

The extent to which such dealings were carried on in the bazaar both by 
defendant and plaintiff as contrasted with their means of life renders it pro- 
bable that they were mere contracts to pay the difference. Defendant states 
that his transactions in the bazaar amounted to 7 lakhs of rupees in September 
1891, to 20 lakhs in October, and to 21 lakhs in November. His position in life 
is that of a vakil of the High Court who, finding his practice not sufficiently 
remunerative, has resorted to this form of speculation though on his own showing 
he has no means to deliver Government paper to the extent of 4} lakhs. As 
for the plaintiff, he states that lie is worth G or 7 lakhs, and I am of opinion 
that the learned Judge is warranted in saving, after discussing his evidence and 
Exhibit I, that it is not probable that in one month he would venture the whole 
of his wealth in speculation. 

It is a peculiar fact in the case before us that there is a re-sale note (Exhibit 
III), or cancelling contract as the defendant calls it, the amount and description 
of Government securities re-sold to defendant being the same as those originally 
sold by him. This is generally the case with dealings in the bazaar. Defend- 
ant says in his evidence in connection with those dealings : “ We exchange, 
bought and sold notes at first and cancel them at the end with the same parties 
or other parties whom they nominate, paying the difference. There are 30 or 
40 people so speculating and the plaintiff is one of them.” On this point 
defendant’s second witness, Muni Subbaravulu, states that the entry about 
delivery of Government paper in the original sale notes is only nominal. It 
is a sale in the sense that the difference in the premia is to he [187] 
adjusted. If the transactions take place in the bazaar, it is the difference 
only that is adjusted. If there is to he a real delivery of Government promis- 
sory notes, it is done through the bank, if the amount is at all considerable. 

Considering again what took place on the 28th November, which is called 
the settling day, there is strong reason to think that the agreements sued on 
were merely contracts to pay differences. As to what took place on that day, 
defendant, his second and third witnesses, plaintiff and his third witness, 
Venkatachalla Chetty, give evidence of which the following is the effect: — 

About the 28th November the price of Government promissory notes was 
rising in the market and plaintiff and others, who had agreements from defend- 
ant to sell, attended to call on him to settle with them. Plaintiff's third witness, 
Venkatachalla Chetty, called on defendant to close his transaction by giving 
counter-contracts of purchase, and defendant, saying he was in difficulties, offered 
to pay 8 annas over and above his selling price. Two persons named Krishna- 
sami Chetty and Nam hooper umal Chetty agreed to those terms, but Goverdana 
Doss, plaintiff, and Venkatachalla Chetty insisted on full terms and went away. 
However, they returned again, according to the evidence, at 6 o'clock in the 
evening and renewed the discussion and on defendant’s repeating his old terms 
plaintiff wei^t away asking Venkatachalla to settle for him on the same terms 
on which Goverdana Doss and Venkatachalla should settle for themselves. 
Some one present, then suggested that full differences should be paid and that 
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six months’ time should be given for the payment. Defendant agreed to this 
suggestion and Goverdana Doss accepted those terms. Venkatachala Ciietty 
also did so on his own account and on behalf of the plaintiff. Then Goverdana 
Doss gave a re-sale note to defendant for 6} lakhs and took from the latter a 
promissory note for the difference in the premia. Then Venkatachala resold 
4i lakhs on plaintiff’s behalf and 2j lakhs on his own account. On the 2nd 
or 3rd December next Venkatachala brought to him from the plaintiff his re-sale 
note III and delivered it to defendant. 

Thus, what took place on the 28th November furnishes strong ground for 
the opinion that no Government paper was originally intended to be sold. 
Otherwise it is not possible to account for not a word being said about the 
delivery of Government paper or about the tender of its price or for plaintiff 
meeting defendant two [488] days before the date fixed for delivery. The 
explanation given by defendant is probably true. As it was thought that the 
price of Government securities might rise or fall by the 30th, each party 
desired to take advantage of this element of uncertainty and adjust the 
difference in the best way he could to his best advantage. Nor do 1 see why, 
if a real sale was originally contemplated, a re-sale note for the amount of the 
original sale note should be executed in every case. Looking again to the 
number of persons that settled with defendant on the 28th November, and the 
aggregate value of Government paper on which he agreed to pay the difference, 
it is impossible to believe that with his limited means he could have intended 
a bond fide sale of Government paper or that his original intention could have 
remained unknown to plaintiff who systematically speculated on the difference 
in the premia. Passing on to plaintiff’s witnesses, the first witness is plaintiff 
himself. He was not present when the agreements woie made and his 
statement that they were bond fide sales of Government paper is not entitled 
to much weight. He does not explain why a re-sale note was executed. He 
admits a number of transactions of very considerable value in which he received 
only the difference. 

His second witness is one Mr. Berry, a stock-broker at Madras. His 
evidence is that sales of Government paper in the bazaar are generally met by 
native dealers by payment of the differences. He appears to me to overlook 
the class of cases in which the original intention was only to pay differences 
and to assume that there is in the first instance a bond fide sale in every case. 

I do not desire to be understood as holding that bond fide sales of Government 
paper may not be adjusted by payments of the difference between the contract 
price and the market price on the day fixed for delivery so as to supersede the 
necessity for delivery of Government paper. But what I do hold is that when 
there is no original intention to deliver Government paper and when the 
contract is at its inception a contract to pay only the difference, such contract 
is in law a gaming contract. 

Plaintiff’s third witness is one Venkatachala Chetty, who had also a 
similar agreement whereby defendant engaged to sell Government paper for 
2$ lakhs to him. 

Adverting to the transactions in Government paper in the bazaar the 
witness states as follows : “ I did not expect that Government promissory 
notes would pass from hand to hand. [189] The profits and loss of each 
transaction between the selling price and the market price on the day of settle- 
ment would be compared, a balance struck and the difference paid. The prac- 
tice was to buy and sell the same quantity of paper, but it did not matter 
from whom it was bought and sold. There was no intention at the time of 
purchase that Government promissory notes should be actually delivered or 
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money paid.” He gave a re-sale note to defendant on account of his own 
transaction, and he states that plaintiff also gave a similar note to defendant. 

Thus, in favour of the view that when the agreements in suit were made 
there was no intention to deliver Government paper, there is first defendant’s 
evidence ; there is next the fact that the broker, with whom three such agree- 
ments were made does not contradict him and swear to the contrary ; and 
there is, again, the presumption arising from defendant’s and plaintiff’s means in 
life and from the general character of dealings in Government paper in the 
bazaar. There is further the cancelling contract or a re-sale of the same quantity 
of paper by plaintiff to defendant. There is also the statement of plaintiff’s 
third witness that at the time of purchase there is usually no intention 
to deliver Government paper or to pay its price. There is further the fact 
that plaintiff had a large number of transactions in which differences were 
alone paid as shown by Exhihit I. There is again the conduct of plaintiff and 
other dealers with defendant on the 28th November which raises a presumption 
in favour of his contention. 

In favour of the view that the agreements were bond fide sales, there is 
the form of the agreements and there is Raja Eshoor Doss* statement. 
Weakened as it is by the circumstances mentioned in the last paragraph, upon 
the whole evidence there is no reason to doubt that it was the defendant’s inten- 
tion only to pay the differences. That being so, the plaintiff was aware or not 
aware of such intention. If the former was the case, it was a gaming contract ; 
if the latter, there was no consensus as to a matter which is of the essence of 
the contract, and therefore no valid contract. However, the broker’s evasive 
evidence and his omission to contradict the defendant, the position of Raja 
Eshoor Doss as a sowcar, who is in frequent communication with brokers and 
dealers in the bazaar, and presumably familiar with the general character of 
dealings in Government paper in the bazaar, the defendant’s statement that plain- 
tiff is one of the thirty or forty in the bazaar that ( 490 ] speculate in the manner 
described by him and the accession of strength which that story receives from 
the execution of a re-sale note, and from the difference being demanded before 
the due date and from conduct of the parties on the 28th November, and from 
the extent of dealings carried on by them as compared with their means — 
these circumstances lead me to the conclusion that the learned Judge was right 
in upholding the defendant’s contention. 

I would accordingly dismiss this appeal with costs. 

I would also disallow the memorandum of objections. 

Best, J. — The suit waR brought for the recovery from defendant of a 
sum of Rs. 7,109-6-0 (with interest thereon) as the amount due to plaintiff 
from defendant on account of dealings in promissory notes of the Government 
of India 4 per cent. loan. 

Plaintiff’s case is that he purchased from the defendant on various dates 
in October 1 891 and on the 4th of the following month at rates varying from 
Rs. 105-4-0 to Rs. 105-11-0 Government promissory notes of the aggregate 
value of 4} lakhs deliverable on the 30th November 1891 — and resold the 
whole lot to defendant on the 28th November at the rate of Rs. 107 per cent., 
the date of delivery being the same 30th November, and that the amount 
due to him (plaintiff) on account of these dealings is Rs. 7,109-6-4, which 
he now seeks to recover with interest at 12 per cent, per annum from 30th 
November 1891. 

The defendant admitted the facts of sale and purchase of Government 
notes as stated in the plaint, hut pleaded (1) that the transactions were of the 
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‘ nature of gambling, and therefore, void under section 30 of the Contract Act ; 
(2) that plaintiff had failed to perform his part of the contract; (3) that the 
suit is premature, plaintiff having agreed to allow defendant six months* time 
for making the payments in question. 


The learned Judge in the Court below found the two latter pleas to be 
invalid ; but on the first plea he found in favour of the defendant and dismissed 
the suit. , 


The question for consideration is, therefore, whether the learned Judge is 
right in holding the agreements between plaintiff and defendant for purchase 
and sale of Government securities to be void as gaming transactions. 

The law on the subject is clearly stated byFAKHAN, J., in [49l] J. II. Tod 
v. Lakshmidas Pnrshotamdas (1. L. R, 16 Bom., 441, 445) in the following 
words : — ‘‘Contracts are not wagering contracts unless it be the intention of both 
contracting parties at the time of entering into the contracts under no circum- 
stances to call for , or give delivery , from or to each other.” See also C hizcwood 
v. Blanc (L. R, 11 C. B„ 526). The question is, therefore, was it the intention 
of both plaintiff and defendant in this case at the time of making the agreements 
for sale by defendant to plaintiff of the Government securities that there should 
be no actual sale and purchase of Government promissory notes, but only 
payment of differences in the price of the securities on the 30th November. 
In this latter case the suit has been rightly dismissed, but in the former, 
defendant’s plea under section 30 of the Contract Act must be disallowed. This 
question is one of fact and no doubt the burden, of proof is on the defendant. 

Before the evidence is considered, it is necessary to dispose of the objection 
taken on behalf of the appellant (plaintiff) that oral evidence is inadmissible 
to vary or contradict the terms of the contracts which are evidenced by the 
bought and sold notes. Such was no doubt the ruling of the Calcutta High Court 
in Juggernauth Sew Bux v. Ram Dyal (I. L. R, 9 Cal., 791), but as observed in 
Anupchand Heme hand v. Champsi Ugerchand (T. L. R, 12 Bom., 585), the effect 
of proviso I to section 92 of the Evidence Act does not appear to have been 
considered by the learned Judges who decided the Calcutta case, relied on by 
the appellant. Under that proviso oral evidence is clearly admissible to prove 
any fact which would invalidate a document, and it is for such a purpose that 
the oral evidence has been tendered and admitted in the present suit. 

I now proceed to consider the evidence. The first witness is the defendant 
himself. He no doubt says that the understanding with which he sold was 
that differences (in price) should be paid on the day of settlement, and that he 
himself “ would not have entered into a contract for the actual delivery of 
4& lakhs of Government paper,” as he “could not have done it” not having 
sufficient means. There is every reason to believe that this latter statement 
is quit4 true, but his intention alone is not sufficient to make the transac- 
tions one of gaming and therefore void. As already observed it is only if 
both parties intended at the time of [492] entering into the agreement that 
there should be nothing more than payment of differences that defendant’s plea 
will be of avail to him. Defendant admits that he “ never saw the plaintiff 
personally till 28th November,” i.e., the date on which took place the re-sale 
to defendant of all the 4i lakhs of Government securities that had been pre- 
viously purchased by plaintiff from defendant. He says “ I don’t know that 
plaintiff said anything to me ” even then, and he admits that plaintiff “ went 
away without settling anything, and that it was VenkatachellaChetty (plaintiff’s 
third witness) who re-sold to him the 4i lakhs on plaintiff’s behalf.” 
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Venkatachella Chetty's evidence is to the effect that when he made the 
contract for plaintiff on the 28th November he was “not instructed to make it 
specially with the defendant,” but was free to make it with any one, plaintiff 
having simply directed him to sell the 4} lakhs of paper in the market, without 
giving any special directions whatever. This witness further states that the 
broker, through whom the sale to defendant of the 4i lakhs was effected on 
the 28th November, was Muni Subbarayalu. 

This Muni Subbarayalu has been examined as defendant’s second witness. 
He merely saw plaintiff on that day, as he was coming downstairs from 
defendant’s office, when plaintiff told him that he objected to defendant’s offer 
to pay 4 or »8 annas per 100 rupees. All the above witnesses speak merely to 
the transaction of 28th November, and not to the understanding between the 
parties at the time when the original purchases were made by the plaintiff. 

The broker by whom the first three of those purchases were made is Syed 
Meah Sahib, who has been examined as defendant’s third witness. He no 
doubt states that the “ majoritv ol dealings in Government paper in the bazaar 
are contracts merely for the payment of differences,” but he also expressly 
states that he “ cannot say whether this was one of those or not,” and in 
cross-examination he further states that he is “ quite sure when these contracts » 
were entered into, nothing was said about adjusting differences by counter- 
sales,” and that he himself “did not know at the time whether paper was 
really to pass or only differences to be paid.” He has no doubt stated that a few 
days after the contracts, plaintiff* asked him if defendant would be able to fulfil 
his contract. “ Whether he would pay differences, for he seemed to be deal- 
ing recklessly.” But in cross-examination he gives a [493 j more particular 
account of the conversation as follows : — What he said was “ 1 hear Venkata- 
subba Rau (the defendant) is selling papers recklessly and I fear very much 
about it.” Then I said “ He is a straightforward gentleman ; there will be no 
fear.” Then Raja ( ix plaintiff) said “ Will he pay the differences ? If so 1 
shall buy paper from others and give delivery to others to whom I have sold 
paper.” “ His meaning was,” says the witness, “to close the contracts with 
the defendant on the delivery day or it may be earlier to save trouble, and buy 
elsewhere to supply people to whom he had sold.” 

This is all the evidence for the defence and 1 am of opinion that it is 
far from sufficient to prove that at the time of entering into the contracts with 
defendant for the purchase of the Government securities, the understanding on 
both sides was. that there was only to be payment of differences. 

The fact of plaintiff* having re-sold the whole of the 4i lakhs to defendant 
on the 28th November is not evidence of intention on the several dates of pur- 
chase by plaintiff. Nor is the intention on the part of defendant to pay differences 
sufficient to render the contract void. As appears from defendant’s own 
evidence in the connected case (Original Suit Appeal No. 37) such was fjso his 
intention in contract for Government paper entered into by him with the 
Madras and Agra Banks in which contracts, he says “ my intention was only 
to pay differences. ” He further admits that he has also entered into what he 
calls “ cancelling contracts ” with tl>e banks. 

There being a mutual understanding for sale of a certain quantity of 
Government securities on a fixed date at a fixed price, the mere fact of an 
undisclosed intention on the part of defendant to pay differences only cannot 
invalidate the contract. As observed by Sir F. Pollock in his Principles of 
Contracts, fifth edition, page 5 — “ the law does not allow a party to show that 
his intention was not in truth such as he made pr suffered it to appear. ” 
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Plaintiff declares that he had the intention of buying and was both in a 
position to pay and willing to do so. He admits that he bought with the in- 
tention of selling again and making a profit. This amounts to speculation, it 
is true ; but there is no law against speculation. As pointed out by LlNDLEY, 
J., in Thacker v. Hardy (L. R. p 4 Q. B. D., 685, 688) [494] it required in 
England a statute, VII Geo. II., ch. 8, to prevent gambling in the public funds ; 
and further, “ notwithstanding the strong condemnation of such gambling in 
the preamble, the Act itself wsta repealed in 1860 ; and even when the Act 
was in force, gambling in shares and foreign stocks was held not to be illegal 
either under the Act or at common law.” 

1 am unable to attach weight to the argument founded on the circum- 
stances of plaintiff's dealings being equal in amount to the value of his whole 
estate. He is admittedly a wealthy man and there is no reason for supposing 
he could not have met his liabilities. Nor do I think the fact of his having 
resold the whole amount to defendant on the 28th November is a circumstance 
entitled to weight against the plaintiff. Defendant was thus afforded an 
opportunity of reducing his losses if the price of Government notes should rise 
during the next two days, and defendant himself has admitted (as observed 
above) that such “ cancelling contracts," as he calls them, are allowed by res- 
pectable banks. It is true that plaintiff has admitted that if defendant had 
paid him the difference between selling price and the market price on the date 
of delivery he would have been satisfied, that this was the profit he intended to 
make, and that if the price of Government paper had gone down he himself 
should have paid the defendant the difference between the contract price and 
the market price ; but he adds “ that was not the understanding at the time of 
making the contract," and oxplains this last sentence of his by saying that it 
was only if the defendant had asked him for the difference he should have paid 
the difference, and that the intention was that the notes should be delivered. 

Plaintiff's second witness, Mr. Berry, is a stock-broker, who has been 
concerned in the purchase and sale of Government paper for the past twelve 
years. He says “ there are many transactions in Government paper, in which 
Government paper does not change hands. On settling days either the difference 
is paid or the notes delivered . Native dealers in the bazaar make contracts 
for the actual delivery of paper, but they generally meet them by asking the 
purchaser to take delivery from somebody else and paying or receiving the 
difference or by soiling hack." He further states “ there are fixed settling 
days once a month, generally at the end of the month, for completing trans- 
actions that have been entered into. This is done on the principle of a bank 
[ 498 ] clearing house. The reason is to avoid the risk of large quantities for 
paper being handed about over the market. Unless there were a settling day, 
there would have to be a delivery on every purchase. The paper would soon 
get dirty and want renewal; and numerous endorsements are saved." 

Having carefully considered the evidence on both sides, I am unable to 
concur in the finding arrived at by the learned Judge in the Court below, that 
the understanding between both the parties was from the beginning that there 
should only be payment of differences. 

, As to the memorandum of objections filed on behalf of the respondent, I 
agree with the learned Judge in finding that defendant failed to prove the 
alleged agreement to allow six months’ time for payment ; and I also concur 
in the finding that there is nothing in the objection as to want of tender by the 
plaintiff, as there was in fact nothing that plaintiff had to tender. 

As to the defendant's costs in the Court below, I am of opinion that, 
considering the nature of the defence set up, defendant was rightly disallowed 
his costs. 
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I would, therefore, disallow all the respondeut’s objections, and give 
plaintiff a decree for the amount claimed by him. But as my learned oolleaguo 
has come to a different conclusion, the decree of the learned Judge in the Court 
below must be affirmed, and this appeal dismissed under section 575 of the 
Code of Civil Procedure. 

Branson and Branson, Attorneys for Appellant. 

Wilson and K,m<j , Attorneys for Respondent. 


NOTES. 

[This case was affirmed by the Full Bench in (1898) 18 Mad., 806. See also (1898) 29 
Bom., 899 ; (1905) 30 Bom.. 88 ; 39 Cal., 137.] 

[496] APPELLATE CIVIL. 


The l Sth April am! 1 1th September, Js!J4. 

Present : 

Mb. Justice Muttusami Ayyar and Mb. Justice Best. 

Venkatachella Chetti (Plaintiff) Appellant 

versus 

Venkata Subba Rau (Defendant) Respondent." 

Indian Contract Act- - Act IX of 1S7A, x. SO— Contracts to buy and sell Govern- 
ment promissory notes — Whether wagering contracts or 
not — Contracts for payment of differences only. 

.] having on various occasions sold certain amounts of Government promisson notes to 
J3, aggregating on the whole to 2$ lakhs, for delivery on 30th November 1891, I) on the 98th of 
November sold the same amount to .1 for delivery on the 30th November. On that day V, 
throu gh his attorneys, called upon .4 to retain the ' paper ’ contracted to be sold by J to IS in 
respect of that contracted to be sold by U to A, and to pay the differences in the prices of the 
two contracts to IS, and subsequently sued him for the amount ; 

Held that on the evidence 73 having admitted that the original contract sued on was for 
payment of differences ouly, that it was a wagering contract, and therefore void ; 

Held, on appeal per MUTTUSAMI AYYAK, J., that the above judgment should be confirmed. 

Per BEST, J , that on the evidence it was not provod that at the time of entering into 
the original contract the intention of both parties was merely for payment of differences, 
and that consequently the contract was not a wagering contract, but a valid one. 

Appeal from the decree of Davies, J., sitting on the original side of the High 
Court in Original Suit No. 75 of 1892. 

The facts of the case appear sufficiently for the purpose of this report 
from the foregoing and from the judgment of Mr. Justice Davies, which was 
as follows: 

“ The judgment in this case follows the judgment in the connected case 
No. 74 of 1892, the facts and the pleadings being similar and the evidence in 
that case havipg been treated as evidence in this. The differences here are (1) 
that the amount involved is in connection with transactions for 2$ lakhs of 

* Original Side Appeal No. 3J of 1893. 
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rupees, the amount of difference claimed being Rs. 3,312-8-0; (2) that 
the plaintiff is not a man of wealth like the plaintiff in the other [497] suit ; 
and (3) that he has put himself out of Court by practically admitting that the 
contract was for payment of differences only and therefore was a wagering 
contract in th6 eye of the law. 

" For the like reasons as are given in my judgment in the other suit, this 
suit is dismissed but without costs.” 

The plaintiff thereupon preferred this appeal. 

The Advocate-General (Hon. Mr. Spring Branson) and Mr. R. F. Grant 
for Appellant. 

Mr. Wedderburn for Respondent. 

Huttusami Ayyar, J, — The learned Judge rests his decision in this case 
against the plaintiff on his practically admitting that the contract sued on was 
for payment of differences only, and on the reasons assigned by him for his 
decision in Original Suit No. 74 of 1892. 1 concur in that opinion for the 

reasons mentioned in my judgment in Regular Appeal No. 36 of 1893. 1 would 

dismiss this appeal also with costs, and disallow the memorandum of objections. 

Best, J. — This suit was tried with Original Suit No. 74 of 1892, which 
forms the subject of appeal in Original Suit Appeal No. 36 of 1893. 

The learned Judge has dismissed the suit for the reasons given in his 
judgment in the connected suit with the remark added that the plaintiff in 
this suit has “ put himself out of Court by practically admitting that the 
contract was for payment of differences only.” But on referring to the evidence 
in the case I am unable to find any such admission on the part of the plaintiff. 
Plaintiff’s statement (as his own first witness in the case) is that the “ inten- 
tion was to get actual delivery of paper, but if he sold again to the same party 
then differences onht were to be paid ” ; and, as a matter of fact, a sale to defend- 
ant was made on the 28th November, ?>., two days before the date on which 
defendant was to deliver under the original contract. I have no doubt what- 
ever the plaintiff was, in a sense, gambling in Government paper, but such 
gambling, however demoralizing and reprehensible, is not illegal, as observed 
in Thacker v. Hardy (L. R., 4 Q. B. D., 685). In the absence of proof that 
at the time of entering into the original agreement the understanding of both 
parties was that it was merely for payment of differences. J am of opinion— for 
reasons stated in my judgment in [4 98] Original Suit Appeal No. 36 of 1893 
— that the contract between the parties cannot be held to be void within the 
meaning of section 30 of the Contract Act. 

If the same objections have been filed in this case, I would disallow them 
for the reasons stated in my judgment in that case, and also for reasons 
stated in that judgment I would allow this appeal ; hut as my learned 
colleague’s finding is in favour of the respondent, the decree of the learned 
Judge in the Court below must be affirmed, and this appeal dismissed with 
costs under section 575 of the Code of Civil Procedure. 

Branson <f Branson , Attorneys for Appellant. 

Wilson <f- King, Attorneys for Respondent. 
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[ 17 Mad. 498 ] 

APPELLATE CIVIL. 

The 29th and 30th March , 1394. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Bala Pattabhirama Chetti (Defendant No. 1) Appellant 

versus 

Seetharama Chetti and another (Plaintiff and 

Defendant No. 2) Respondents.* 

Code of Civil Procedure — Act XIV of 1832, ss. 51 Of , 024 1 — Reference to 
arbitration — Refusal of person appointed arbitrator to act — Appointment of 
arbitrator by Judge under s. 510 - -Effect of s. 524 , on such appointment , 

The words ‘ so far as they are consistent with any agreement so filed * in s. 524 of the 
Code of Civil Procedure do not mean that the agreement must contain in every case an 
express provision as to what ought to be done if any arbitrator is unwilling to act, in order 
that a Judge may act in conformity to it, and that s. 5l0t has otherwise no application. 
The ^reasonable construction is that the action of the Judge under s. 510 should not be 
inconsistent with the agreement, if it contains any special provision on the subjeci. 

Appeal Against the decree of D. Irvine, District Judge of Coimbatore, in 
Original Suit No. 19 of 1890. 

The facts of the case appear sufficiently for the purpose of this report from 
the judgment of the High Court. 

Ramachandra Ran Saheb for Appellant. 

Mr. Grant and Lakshmana Chetti for Respondent No. 2. 

Rhashyam Ayyangar for Respondent No. 1. 

[499] Muttusami Ayyar, J. — There was a controversy among three 
brothers governed by Hindu law as to the partition of their family property. 
They entered into an agreement on the 3rd October 1890, referring the matters 
in difference between them to two arbitrators and one umpire for decision. 
The arbitrators named in the agreement were one Kasturi Chettiar, nominated 
by one of the three coparceners called Bala Pattabhirama Chetti, and one 
Padmanabha Chettiar named by the other two coparceners, Seetharam Chetti 
and Suhharatnam Chetti. The agreement was filed in the District Court of 
Coimbatore under section 523 of the Code of Civil Procedure, and the Judge 
made an order of reference in accordance therewith. But Kasturi Chettiar 
refused to act as arbitrator, and the late Judge, Mr. Irvine, appointed 

* Appeal No. 107 of 1893. 

t [Sec. 510 : — If the arbitrator, or, where there are more arbitrators than one. any of the 
arbitrators, or the umpire, dies, or refuses, or neglects, or be- 
Death, incapacity, etc., comes incapable to act, or leaves British India under ciroum- 
of arbitrators or umpire. stances showing that he will probably not return at an early 

date, the Court may in its discretion either appoint a new 
arbitrator or umpire in the place of the person so dying, or refusing, or neglecting, or 
becoming incapable to act, or leaving British India, or make an order superseding the 
arbitration, and in such case shall proceed with the suit.] 

t [Sec. 524 ; — The foregoing provisions of this chapter, so far 
Provisions ,^ of chapter as they are consistent with any agreement so filed, shall be 
applicable to proceedings applicable to all proceedings under an order of reference made by 
under order of reference. the Court under section 528, and to the award of arbitration and 
to the enforcement of the decree founded thereupon.] 

v'.. m 



SEETHABAMA OHETTI &c. [1894] I.L.R. 17 Had. 300 


Adinarayana Ghettiar in his place under section 510 of the Gode of Givil Pro- 
cedure. The arbitrators, thus constituted made an award on the 3rd August 
1891, and the Judge, modifying it in certain matters under section 518, adopted 
it, and passed a decree in its terms as altered by him. Hence this appeal. For 
the appellant it is contended that there is no legal basis for the award. 
It is urged (i) that the words in Section 524, “ so far as they are consistent 
with any agreement so filed,” signify that the award should be made by the 
arbitrators named in the agreement, and that if any of them is unwilling to act, 
the agreement, which is the basis of the award, becomes inoperative, and (ii) 
that the Judge’s finding that Kasturi Chettiar consented to arbitrate previous 
to the order of reference is not warranted by the evidence in the case. 

As regards the first contenfion, I am unable to accede to it. The words 
in section 524, “ so far as they are consistent with any agreement so 
filed," do not mean, as argued by appellant’s pleader, that the agreement 
must contain in every case an express provision as to what ought to be done 
if any arbitrator is unwilling to act, in order that the Judge may act in 
conformity to it, .and that section 510 has otherwise no application. The 
reasonable construction is that the action of the Judge under section 
510 should not be inconsistent with the agreement, if it contains any 
special provision on the subject. Section 524 should be read as if it contained 
the words “ in the absence of anything in the agreement to the contrary,- sec- 
tion 510*is applicable." This view appears to me to be in accordance with 
the scheme of arbitration contained in Chapter XXXVII of the Code. That 
[500] chapter provides for arbitration in three modes (i) by an order of 
reference in a suit already pending ; (ii) by an order of reference based on an 
agreement filed for that purpose ; and (iii) by enforcement of an award already 
made by arbitrators without the intervention of the Court. It enacts distinct 
provisions as to various matters in order that the order of reference made in a 
suit pending may not prove abortive, but result in an award according to the 
original intention of the parties. In dealing with orders of reference made 
upon an agreement, the Code gives effect to the intention of the parties 
embodied in the agreement, in cases to which section 510 would apply, if the 
order of reference were made in a pending suit, by providing that the foregoing 
provisions, viz., sections 509 to 522, shall apply, that is to say, be taken to be 
intended by the parties to the agreement to apply, provided that there is 
nothing inconsistent in that agreement with such intention. When a 
number of incidents are considered to be the ordinary incidents of a contract, 
such as of a lease or mortgage, etc., and the intention of the legislature 
is to preserve the contractual freedom of the parties, quod those incidents, 
it is usual for the Legislature to indicate that intention by saying that 
in the absence of a special provision to the contrary the incidents specified 
shall be taken to be the incidents intended to be included in the particular 
contract in dispute. It is a rule of convenience designed to avoid repetition. 
The first contention must be disallowed. 

As regards, however, the finding that Kasturi Ghetti consented to 
arbitrate previous to his nomination, I do not think that the evidence sup- 
ports it. Kasturi Ghetti denies that he was ever consulted or agreed to 
aot as arbitrator. The other arbitrator, Padmanabha Ghetti deposes that 
Kasturi Ghetti was unwilling to act when he was communicated with after 
the reference had been made. He was not asked whether previous to the 
reference Kasturi had consented or not. These are disinterested witnesses, and 
their evidence does not show that it was ascertained that Kasturi Ghetti 
had consented to aot prior to the order of reference. Though the second 


3 MAD-— 46 


361 



U.ft 17 Mad. 901 


OftB V. MUTHIA CHETTI [1894] 


defendant says that Kasturi consented to act, yet his evidence is that of an 
interested party, and it is not safe to rely upon it unless it is corroborated. 
The reasgn assigned by Kasturi for his reluctance to arbitrate is that both 
parties are his relatives, and it is not unnatural that he should be unwilling 
to [801] occupy a position in which his decision may be obnoxious to one or other 
of his relatives. It has already been held in the cases of Pugardin v. Moidin 
(I. L. R., 6 Mad., 414) and Bepin Behari Chowdhry v. Annoda Prosad Mullick 
(I. L. R., 18 Cal., 324) that section 510 is not applicable unless, as its language 
implies, the arbitrator who is superseded for being unwilling to act, previously 
consented to arbitrate. On the ground that Kasturi Chetti never consented to 
his appointment as arbitrator *and that section 510 is not applicable, I would 
set aside the decree appealed against, and direct that this suit be dismissed 
with costs. 

Best, J. — I concur. 


NOTES. 

[ See also the Full Bench case of (1910) 21 M. L. J., 283; (1909) 6” A. L. j., 351.1 
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APPELLATE CIVIL. 

The 22nd December , 1893 and 24th January , 1894. 
Present : 

Mr. Justice Muttusami Avyar. 


Orr (Plaintiff No. 1) Appellant 

versus 

Muthia Chetti (Defendant No. 1) Respondent.* 


Receiver — Appointment of a receiver by a Court under s. 503 of the Code of 
Civil Procedure— Misappropriation by the receiver — Whether , subject to 
the receiver's liability , the creditor or judgment-debtor must bear the loss . 

In cases in which a receiver, appointed at the instance of the judgment-creditor under 
section 503 of the Code of Civil Procedure, misappropriates moneys collected by him, the 
decree is not satisfied pro tanto t but the loss falls on the estate or its owner, subject to the 
receiver’s liability. 

Appeal against the order of T. Weir, District Judge of Madura, dated 26th 
August 1892, passed on C. M. A, No. 8 of 1892, confirming the order of 
S. Dorasawmy Iyengar, District Munsif of Sivaganga, passed on Execution 
Petition No. 274 of 1891. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court. 

* Appeal against Appellate Older No. 63 of 1892, 
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The lower Courts decreed in favour of the defendant and the plaintiff 
preferred this appeal. 

Bhashyam Ayyangar for Appellant. 

Stmdara Ayyar for Bespondent. 

[502] Judgment : — In Original Suit: No. 415 of 1884 on the file of the 
District Munsif of Sivaganga, appellant obtained a money decree against res- 
pondent. In execution of the same, the produce of the village of Kumbanur 
in fasli 1299 was attached by appellant, and on his application, a receiver was 
appointed under section 503 of the Code of Ci\ril Procedure to superintend the 
harvest and to recover the melvaram. The receiver collected a sum of Es. 
845-2-7 on account of the melvaram, but instead of remitting the amount to the 
Court, misappropriated it to his own use. Thereupon, respondent instituted 
criminal proceedings against him, and the receiver abscondod and is still 
absconding. Appellant then applied for execution against respondent in respect 
of the balance due under the decree, and the latter contended that the decree 
must be taken as satisfied to the extent of the sum of money misappropriated 
by the receiver, from whom, it would appear, no security was taken, for tho 
due performance of his office. Both the Courts below disallowed the conten- 
tion, hence this appeal. The question which arises for determination is, 
whether in cases in which a receiver appointed at the instance of the judgment- 
creditor under section 503, misappropriates his collections, the decree ought to 
be treated as satisfied pro tanto , on the ground that he is the agent of the 
judgment-creditor on whose application he was appointed. 

The only case cited at the hearing is, that of John Ticl and 
Co. v. Abdool Hye [19 W. R. f (C. R.) 73] . That was decided under section 
243, Act VIII of 1859. There the manager exceeded the powers conferred 
upon him by the Court, and mortgaged the attached property with the 
consent of all the parties concerned, so as to leave some proprietary interest 
in the judgment-debtor. The question for determination was whether any 
judgment-creditor coming after the appointment of the manager and the 
making of the said mortgage, had a right to attach and sell what remained 
of the judgment-debtor’s interest in the property. The Court held that he 
was entitled to attach, and stated the ground of decision in these terms : 
“ A manager appointed under Act VIII of 1859, section 263*, so far as he is an 
officer of the Court, is, at the most, the hand of the Court for the purpose of 
gathering in on behalf of the judgment-debtor the moneys due to him, in order 
that they may immediately be applied to the satisfaction of the decree. If 
[503] he does more than this and deals with the subject of the property itself, 
he must do so as the agent of the judgment-debtor, and not properly as the 
officer of the Court.*’ In the case before us, the receiver collected the melva- 
ram in the exercise of the power conferred upon him by the Court, but instead 
of paying the collections into Court, as he was bound to do, in order that they 
might be applied in satisfaction of the decree, misappropriated them to his own 
use in breach of his duty as receiver. I am of opinion that the Judge is 
right in holding that the present case is not on all fours with the other case. 

263 : — If fche property sold shall consist of a house, land or other immoveable pro- 
, porty, in the occupanoy of a defendant or some person on his. 

Delivery of immoveable or 0 f SO me person claiming under a title created by a v 

property in the occupancy defendant subsequently to the attachment of such property, the 
of defendants, &c. Court shall order delivery thereof to be made by putting the 

party to whom the house, land, or other immoveable property may have been sold, or any 
person whom he may appoint to receive delivery on his behalf, in possession thereof, and, if 
need be, by removing any person who may refuse to vacate the same*] 
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I do not think, however, that the decision of the Judge can be supported. He 
considers that 'the receiver in the present case was the judgment-creditor’s 
agent, because it was on his application that the appointment was made. The 
appointment is the act of the Court and once made in the interests of justice 
or ex debito justitice , he is an officer or representative of the Court, and sub- 
ject to its orders. His possession is the possession of the Court by its receiver, 
and the tenants in possession, when he is appointed to receive rents and pro- 
fits of immoveable property, become virtually tenants pro hdc vice of the Court, 
their landlord. His possession is the possession of all the parties to the pro- 
ceeding according to their titles.* The moneys in his hands are in cu&todia legis 
for the person who can make a title to them. The Judge observes that very 
wide powers are conferred upon receivers by section 503 including a power to 
remove the property in possession, but it does not follow 7 from it that his relation 
either to the Court or to all the parties interested in the proceeding undergoes 
any change in proportion to the extent of his powers. For, it has been held in 
England in similar cases that a receiver appointed by the Court is. appointed on 
behalf and for the benefit of all persons interested, parties to the suit or pro- 
ceeding. This being so, it is clear that if a loss arises from the default of the 
receiver, the estate must bear the loss as between the parties to the suit or 
proceeding. It is true that when the party entitled to an estate is ascertained, the 
receiver will be considered his receiver and their principle is applicable in the case 
of a suit in which title to property is decreed, and not to the case before me, for the 
decree under execution is a money decree, the title in the property under attach- 
ment continuing to vest in the judgment-debtor. The first-mentioned rule is only 
the result of the general principle that the loss must fall on the estate or its owner, 
subject [804] to the receiver’s liability. The terms “ receiver ” and “ manager ” 
are synonymous, and though the appointment of a receiver may, in certain cases, 
operate to change possession, yet it has no effect whatever on the title of either 
party to the property which is placed in the possession of the receiver. For 
any loss arising from his default, the receiver is certainly responsible, but 
when he cannot be proceeded against the question as between innocent parties 
is who ought to bear the loss which is imputable to neither, and the only 
answer is that it must devolve on the estate to which the appointment relates. 
There is also another reason in support of this view. Moneys in the hands of 
the receiver belong to the Court which appointed him, and are in custodia legis , 
and ho cannot spend them except under the orders of the Court. If they are 
lost, whilst in custody of the receiver notwithstanding the exercise by him of 
due care, it cannot be denied that the loss must devolve on the estate, for the 
loss is not imputable to his default or that of any other. The Courts below 
are in error in introducing a theory of agency without reference to the title to 
the property, for the collection of the rents of which the receiver has been 
appointed. I set aside the orders of both the Courts below and direct that 
appellant be allowed to execute his decree without being compelled to deduct 
from the amount thereof the amount misappropriated by the receiver. Respon- 
dent will pay appellant’s costs throughout. 


HOTEB. 

[This was affirmed by the Full Bench in (1897) 20 Mad., 224. Bee also (1904) 
0. L. J., 602 at 611 J 


m 



THE INDIAN LAW REPOETS, MADRAS SERIES, 
CONTAINING OASES DETERMINED BY THE 
HIGH COURT AT MADRAS AND BY THE JUDICIAL 
COMMITTEE OF THE PRIVY COUNCIL ON 
APPEAL FROM THAT COURT. 

MADRAS-YOL. XYIII-1895. 

PRIVY COUNCIL. 


The 13th June and 28th July , 1894. 

Present : 

Lords Hobhouse, Macnaghten and Morris, and Sir Richard Couch. 

Cherukunneth Manukel Nilakandhen Nambudirapad 
and another (Plaintiffs) 

and 

Vengunat Sivarupathil Padmanabha Revi Varma Valia Nambidi 
and others (Defendants). 

[On appeal from the High Court at Madras.] 

Uraiyama, or rights of Uralan — Trustees and guardians of a temple in Malabar 
— Melkoima, or right of superintendence inherited by a family— Usage of the 
temple — Effect of compromise. 

The appellants, who were Uralan, managing as trustees and guardians the affairs of a 
temple in South Malabar .claimed to exclude the respondents from the management jointly with 
themselves. The respondents, representing the Nambidi family, the descendants of the former 
rulers of the locality, were entitled to rights termed Melkoima, of superintendence over the 
temple. Disputes having arisen, the predecessors of the parties in 1845, and again in 1874 
had compromised litigation, and had agreed, with the result that they had sinoe then conti. 
nued to aot upon the agreement that they should jointly exeroise the powers of management ; 

Held, that the compromise so agreed to was binding upon the appellants ; that the 
usage, which had been followed sinoe 1845, was the best exponent of the Melkoima right ; 
and that the oompronfise oould not be re-opened. 

APPEAL from a decree (28th November 1890) of the High Court (see I. L. R., 
14 Mad., 153) affirming a decree (10th December 1888) of the Subordinate 
Judge of South Malabar at Palghat. 

The principal ground on which both the Courts below decided that the 
plaintiffs were precluded from claiming exclusive rights in the management 
of the Kaohankurissi temple, an ancient [2] devaswom, in the taluk of Palghat 
in South Malabar, and from disputing the right of the defendants to joint 
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management thereof with the plaintiffs, was that a compromise of suits relating 
to such rights had been entered into by persons through whom the plaintiffs 
claimed, with the predecessors of the defendants. Nothing was known of the 
early management of the temple. The Nambidis of Venganad, ancestors of the 
defendants, were the original rulers, or Naduvayi, of the country in which it 
was situated ; and continued to rule until the British Government was estab- 
lished over Malabar in 1792. As rulers, the Nambidi possessed a right, not 
well defined, of superintendence over all religious endowments, without having 
the ownership. This right was termed Melkoima. As to this reference was 
made to H. H. Wilson’s Glossary, Indian Terms, 338, where the word is trans- 
lated “ superior power or function and the words “ Melkoima sthanam 99 are 
said to be 11 the exercise of chief authority in the affairs of a temple." Though 
indicating the right of a ruler, “ Melkoima " was in this case also applied to the 
person in whom the right was vested. The plaintiffs claimed that their family 
(illom) had Uraiyama right, or held the office of Uralan, or Urallers, or trustees 
and guardians, of Eachankurissi devaswom in South Malabar from time imme- 
morial. A second office of trustee had, in course of time, been vested in the 
family of the second plaintiff Cherumpatee Manakkel. Since 1835 the offices 
had been held by them without dispute. They claimed to be exclusively 
entitled to manage the temple affairs, admitting, however, that the ancestors of 
the defendants, the Nambidi of Yengunaud, had formerly had the Melkoima. 
This right they contended had been extinguished when the British Govern- 
ment was established, having been possessed by the defendants' ancestors 
only so long as their power as rulers remained. Resisting the defendants * 
interference with the temple affairs, the Uralan then in office had, for the sake 
of peace, executed a karar in 1845, and a razi in 1874. But the plaintiffs' 
predecessors were not entitled to alienate or confer any right in respect pf 
devaswom affairs ; and the karar and razi were not valid on that ground attd, 
also for want of parties. 

The first and second defendants — the second, Dhatri Valia Amina, being 
guardian of seven minor defendants — filed separate written statements that 
their family had originally been proprietors of the temple and its lands ; and 
they relied on the compromise [3] and admissions made by the plaintiffs' 
predecessors in office. They also set up limitation. 

The issues raised questions as to the respective rights of the parties, as 
to the effect of the compromise effected by the karar of 1845, the razi of 
1874, and as to the application of limitation. 

In the English year 1773, when Haider Ali ruled in Malabar, he granted 
to the then Raja of Yengunaud, the predecessor of these respondents, exemp- 
tion from the full payment of land revenue in respect of the temple lands. 
From a memorandum in a revenue record of 21st March 1809, this exemption 
appeared to have been recognized in favour of the appellants’ family after the 
annexation of Malabar by the East India Company. The documentary 
evidence relating to this exemption and to the other matters of temple 
management before the year 1845 was summarized as follows by the Subordi- 
nate Judge : — 

“ The earliest document filed is Exhibit I, a certified copy of a statement, 
dated 985 or A.D. 1809, obtained from the^ Collector's records, which shows 
that the lands of the temple were exempted from revenue in 948 (A. D. 1773) 
by Haider, Ali at the request of the Nambidi. 

“The document next in date is A, a paimash account of the year 998 , 
(A.D. 1822), in which Cherukunn&t and Kariat Nambudripads are described as > 
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the Uralers of this temple. The Nambidi is described as the ‘ Naduvayi or 
chiei of the district.* He is mentioned as being the Uralan of another temple 
but not of the plaint temple. 

“ Exhibit B is a decree of the Palghat Munsif in a suit, No. 175 of 1830, 
brought against first plaintiff’s predecessor as Uralan. The predecessor of 
second plaintiff or of first defendant was not a party to the suit. 

“ Exhibit AM is the deposition of first plaintiff’s predecessor taken by the 
Tahsildar in 1012 or A. D. 1836 during an enquiry into a petition presented 
by certain parties alleging that heavy mortgages were raised on devaswom 
' properties by first plaintiff’s predecessor. In this deposition the latter stated 
that he and Tekiniadat Nambudripad were the Uralan of the temple. 

11 Exhibit A N is a deposition given in the same year by the same person 
stating that a portion of the temple lands were exempted from revenue in 983 
(A.D. 1808). Jf this statement [4] is correct, it contradicts the statement in 
defendants * Exhibit I, that the exemption was in 948 or A.D. 1772. 

“ These are all the exhibits relating to the temple prior in date to the karar 
C of 1020 (A.D. 1845) and they tend to show that first plaintiff’s Illom Cheru- 
kunnat was always regarded as possessing the Uraima right in the temple, that 
the Nambidi as the Naduvayi, or ruler, of the district possessed what plaintiffs 
assert he possesses, and what the Nambidi himself since 1020 or A.D. 1845 
declared that he possessed— a Melkoima right. ” 

In 1845 a suit was brought by the second Uralan against the first Uralan, 
the Nambidi, and a tenant to set aside a tenancy which had apparently been 
granted without the consent of the second Uralan. This suit was compro- 
' mised by a karar (D) of the 18th August 1845 on the basis of an agreement 
- (G) between the two Uralan of the 16th August. The agreement recited the 
suit relating to land “ belonging to Kachankurichi devaswom over which we 
both have equal Uraima right and the Nambidi of Yengunaud has Melkoima 
right.” It then proceeded as follows : 

“As this suit has been compromised on the condition that all the affairs 
of the said devaswom are to be caused to be managed in future also, the daily 
expenses of the devaswom being defrayed by the collection of interest, rent, 
etc., and the ceremonies, etc., being performed just as they were hitherto jointly 
caused to be managed through the Samudayam by us the two Uralan and 
the Nambidiri who is the Melkoima, and that the affairs which are to be 
conducted unanimously by us both and the Melkoima shall be so conducted, 
and that no management shall be exercised by any one of his own will and 
pleasure, and that the affairs which are managed under the entrustment made 
to the Samudayam shall, for the preservation of the property of the devaswom, 
be conducted with the approval of the three persons, and that the three persons 
shall jointly examine and settle each year’s account in the month of Chingom 
(August -September) of the same year.” 

Notwithstanding the above, and the subsequent joint management, on suing 
certain tenants of the temple lands, the uncles of the present appellants, being 
then the heads of their family, alleged that a Nambidi defendant had no right 
whatever regarding the temple, his former right of Melkoima having become 
extinct. 

[flj Valia Nambidi, the second of these respondents, who was then, during 
the minority of her son, the first respondent, representing the family estate, 
on the 4hb September 1874 filed her written statement in answer to that suit. 
J3he denied the plaintiffs* allegations, and asserted the original right of her 
fpmily to the temple. 
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On the 24th October 1874, a joint petition was presented to the Court of 
the Subordinate Judge in which that suit was pending on behalf of the plain- 
tiffs and defendants expressing their mutual desire to have the suit compro- 
mised on the footing “ of the future joint management of the temple affairs by 
the plaintiffs and Valia Narabidi," who were to appoint new officers and agents 
for the temple. 

On the 19th November 1874, a joint appointment of a new pattamali or 
agent was accordingly made, and on the 21sb November the seoond compromise 
was filed in the Court of the Subordinate Judge under section 98 of the then 
Code of Civil Procedure, Act VII f of 1859, and it was prayed that the suit 
should be dismissed on the terms of that compromise. This was ordered by the 
Court on the 3rd December 1874. 

Those terms provided for the future joint management of the affairs of 
the temple by the first and second plaintiffs in that suit, and the second 
defendant, the present second respondent. The joint management continued 
down to a short time before the institution of the present suit. 

The judgment of the High Court, MUTTUSAMI Ayyar, and Best, JJ., 
was the following 

“ The institution in question is an ancient Hindu temple in South Malabar, 
and the first respondent is the representative of the Nambidi family which 
ruled in former times over that tract of country in which the temple is situated, 
whilst the Uraima right is vested in the illom, or family, of the first appellant, 
a Nambudri Brahmin, from time immemorial. There is no legal evidence 
before us to show when and by whom the temple was founded, or what was 
the nature of management prescribed by its original constitution. There are, 
however, certain facts which are established beyond doubt and which are 
indeed not disputed by the appellants, and the Subordinate Judge rests Ma 
decision upon them. The appellants admit, and there is considerable evidence 
to show, that at least from 1845 the appellants' and the respondents* families 
have been in joint management in C«3 accordance with the terms of karar C 
and razi D, dated the 3 6th August 1845, which were re-affirmed, except 
in one particular which is immaterial to our present purpose, by docu- 
ment E, dated the 21st November 1874. The circumstances under 
which documents 0, D, and E were executed and their contents are 
set forth by the Subordinate Judge in paragraphs 16 to 20 of his judg- 
ment, and it will be seen that the documents referred to the first respon- 
dent’s predecessors as Melkoimas and the appellants’ ancestors as Uralan, and 
that they were executed in adjustment of pending litigation regarding the res- 
pective rights of those persons. It is not urged, as pointed out by the Subor- 
dinate Judge, that either fraud or a wilful suppression of material facts vitiates 
the deeds of compromise ; but it is contended that they do not bind the 
* appellants because, first, all the members of their families, as constituted in 
1845, had not joined in their execution ; secondly, that the compromise prao- 
tioally created a new right and thereby varied the original trusts of the insti- 
tution ; thirdly, that the Melkoiraa right being a right of sovereignty, it ceased 
on the introduction of the British rule ; and fourthly, because no joint right 
can be acquired by prescription. 

“ As regards the first ground of claim it is clearly untenable. Prior to 
1848 the first appellant’s grandfather's brother was the kamavan of his iUom, 
and from 1848 to 1859 it was under the management of the appellant’s father! 
From 1859 to 1876 the appellant’s uncle was the managing member, and 
1876 to 1882 the appellant’s elder brother was in management. The 
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.appellant has been the head of his family since 1382, and although all the 
members of the appellants’ family in 1845 did not sign documents 0. and D., 
the then head of the family signed them, and the arrangement made by him 
was acted upon by his successors and expressly recognized in 1874 and acquir 
esced in by all the junior members of his family for more than two generations 
and during a period of upwards of forty years. The contention, therefore, 
that the arrangement had not the sanction of the whole family in 1845 appears 
to us to be entitled to no weight. 

“ As regards the second contention, the Subordinate Judgo is right in holding 
that after the compromise of 1845 and its ratification in 1874, the appel- 
lants are not at liberty to re-open the question, whether the right of 
joint management recognized [7] in 1845 was then a subsisting right and 
whether as Melkoima, the first respondent’s family was entitled to participate 
in management. It is sufficient to say that the right of joint management 
was brought into controversy in a Court of Justice and that it was, by way of 
compromise, recognized as a subsisting right, and as being in accordance with 
the prior usage of the institution. It was held by the Privy Council in Sri 
Gajapathi Badhika v. Sri Gajapathi Nilamani (13 Moore, I. A., Cal. 497) 
that when a state of facts is accepted as the basis of a compromise whereby a 
suit pending decision is amicably adjusted, and when the compromise is not 
vitiated by fraud, those who were parties to i t and their privies should not 
afterwards be heard to say, for the purpose of reviving the controversy, that 
the real state of things was otherwise. The principle is the same whether the 
mistake alleged to have been made is one of law or of fact. We may here draw 
attention to the words, “ as hitherto" in document C., as indicating that it did 
not purport to vary the prior usage of the institution. Even assuming that the 
-appellants may now be permitted to show that the respondents’ family had 
no joint management prior to 1845, the evidence before us cannot be held 
sufficiently to establish such contention. In 1821 the Collector of this district 
called upon the then Nambidi to pay up the arrears of the revenue due on 
devaswom land and this implies some control on his part over the temple 
income. Again, in Exhibit A., which is the temple paimash of 1822, the Nam 
bidi is described as having a Melkoima right over it. Further, Exhibit I 
shows that it was the Nambidi who got the devaswom land exempted from 
assessment by Haider in 1773. Though the paimash account is of itself no 
evidence of title, it is of value as confirming the view since taken by the Uralan 1 
as to the possession of the Nambidi.” 

After some notice of arguments by the pleaders on both sides as to parts 
of the evidence, the Judges further examined the exhibits and stated the 
opinion that it was impossible to hold upon the evidence that, prior to 1845 
the Nambidi had no connection with the temple, nor control over its affairs, 
and that the recital that document C. recognized and regulated the prior 
practice was not bond fide. The judgment then continued thus : — 

"W The next contention is that the Melkoima right is the sovereign right 
of supervision and that when the Nambidis ceased to be rulers, their Melkoima 
ceased likewise, and that it was therefore not a subsisting legal right in 1845. 
This is the substantial question raised for decision in this appeal. The learned 
Pleader for the appellants relies on the definition of Melkoima given by Mr. 
Greeme, the Special Commissioner of Malabar, about 1820, as 4 the right which 
the sovereign power possessed over property of which ownership is in others. 
It is a right of superintendence, an incident of sovereignty. * The Melkoima 
fright was also described by Mb. JUSTICE Holloway, whilst District Judge of 
$ Kotfb Malabar, m Appeal Suit No. 118 of 3,861 in the following terms; 

m 
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1 This is not only not the same, but absolutely incompatible with owner- 
ship. It was the right of the sovereign power possessed over property 
of which the legal ownership was in others. That sovereign power, and the 
right of interference which nothing can prevent these Malabar Rajas from 
asserting, have of course wholly ceased.’ Mr. Wigram, a former District 
Judge of Malabar, gives a similar definition (Wigram on Malabar Law 
and Customs). On the other hand, the respondents’ pleader refers to 
Logan’s Treatise on Malabar, Vol. II, p. 177, where in the Draima right 
is included among the four functions of a Desavali, and to Exhibit A. in which 
theNambidiis described as Naduvali. It appears from Logan's Glossary, 
page 211, that no one was called a Naduvali who had not at least 500 Nayars 
attached to his range ; any number below that ranked a person as a Desavali. 
Our attention is also drawn to the ancient constitution of Hindu temples in 
Malabar as described by Mr. Conolly, a Collector of Malabar, in his letter to 
the Board of Revenue which is cited in R. A. 35 of 1887. ‘ The pagodas of 

Malabar/ says Mr. Conolly ‘generally are, and have always been, independent of 
Government interference. They are either the property of some influential 
family, the ancestors of which either built or endowed them or, as is more com- 
monly the case, are claimed and managed by a body of trustees who derive their 
right from immemorial inheritance and conduct the affairs of the temple under 
the patronage or superintendence of some raja or person of consideration. This 
latter state of things, it will be seen, is nearly that which the Government are 
now desirous of introducing everywhere.’ It will be seen that the above passage 
DJ] throws light also on the policy which the British Government was inclined 
to adopt, viz., that of continuing the supervision of the Raja who was 
the patron, as it originally existed, in the interests of certain temples, instead 
of referring that supervision solely to the status of the person exercising it as 
sovereign for the time being, and declaring it to have ceased on the annexation 
of Malabar. There is some indication of such policy having been pursued in 
this case as in the Guruvayur devaswom case (Appeal Suit 35 of 1887), for the 
Revenue authorities have corresponded with the Nambidi relating to matters 
connected with the temple, whilst there are traces of the continuance 
of the right of interference by the Nambidi family subsequent to the 
annexation of Malabar. The real question then which we have to decide 
is this : Are we to ignore the 3tate of things which has existed admittedly 
, from 1845, and probably from the commencement of the century, and 
which was submitted to by the Uralan as one consistent with the ancient 
usage and constitution of the institution and continued and coun- 
tenanced by the British Government as conducive to the protection of the 
interests of the institution ; and are we now to deduce a rule of decision 
from the abstract theory of Melkoima as it existed prior to British rule 
and to change the usage and unsettle what was set at rest by a compromise 
forty years ago ? We have no hesitation in answering the question in the 
negative. In cases in which there is a conflict between an ancient theory 
and the modern usage in a religious institution, Courts of Justice must 
see whether the usage is referable to some other legal origin with reference 
to the facts of each case, if not to the ancient theory. As observed by the 
Judicial Committee in the Ramnad case (12 Moore’s I. A., 390) with 
reference to a theory deduced from the ancient Hindu Law of Niyoga 
or appoihtment in connection with the law of adoption, the abstract theory 
has a judicial value for the purpose of explaining and upholding the exist- 
ing us^ge and not for the purpose of ignoring it. It is then urged for the 
appellants that the joint enjoyment, however long, can be referred to no legal 
origin. But it must be observed that from what has been stated above such 



VEtfGtrtfAT siVA&tJfcATHiL I^adManaEha &c. [1894] IX.lR. 18 Mad. 16 

legal origin may be found in the continuance of what was Melkoima in ancient 
times as a co-trusteeship subsequent to the British rule with the tacit sanc- 
tion of the British Government, or in the status of the Nambidi family as 
do] patrons of the institution as part of its ancient constitution, a status 
which did not cease on the introduction of the British rule. It must have been 
well known in 1845 that the sovereign power vested in the British Govern- 
ment, and the term Melkoima in document C must therefore be taken to be a 
word of description or distinction. The parties concerned took for their guide 
the subsisting usage of the institution and agreed to continue it without caring 
to ascertain to what legal relation of the Nambidi to the temple the continued 
participation in management subsequent to the British rulo might he referred. 

“ As regards the last question, viz., of limitation, it has been decided by the 
Privy Council that the twelve years’ rule is applicable when there is no question 
for recovering any property for the trusts of the institution and when the 
plaintiff sues only for his personal right to manage or to control the manage- 
ment of the endowment (L. R., 10 I. A., 96). When two persons have been in 
joint management for more than forty years, the presumption is that they have 
a joint right of management. This is not a case of exclusive possession of portions 
of the same property at different periods or a case of contrana possessio and 
the casein L.R., 12 App. Ca., 544, is not in point. The decision of the Subor- 
dinate Judge that the claim is barred by limitation is also right. 

“The appeal fails and is dismissed with costs.” 

On this appeal Mr. /. D. Mayne, for the Appellants, argued that their pre- 
decessors in office aB Uralan holding a trust could not effectively transfer the 
rights and duties belonging to it by the compromises of 1845 and 1874. They 
had no power to give up a portion of their uraima rights to the Nambidi, or 
to invest any of the latter with the right of management of the temple. If 
the effect of the two agreements was to confer on the defendants’ predecessors 
any of the powers held by the Uralan as trustees, the agreements could not 
be carried out, as the office of trustee of the temple could not be transferred 
either wholly or in part. It was submitted, however, that the agreement of 
1845 with the Nambidi as Melkoima recognized no right in them, but 
their right of that description ; and did not operate to detract from the powers 
of the Uralan, who remained the sole guardians and trustees, with executive 
powers. This agreement was acted upon till 1874, when the suit of that 
year was partly directed at checking the encroachments of the Nambidi 
[iu as Melkoima, the defence of the latter showing that they asserted rights 
of exclusive property, rights which the razi of that year was framed to negative. 
The Melkoima rights could be recognized notwithstanding these documents of 
compromise, and without any unreasonable construction of them. The plain- 
tiffs asked for a declaration that they were entitled to exercise the full powers 
of Uralan of the temple, subject only to the superintending influence of the 
Melkoima as formerly recognized. Reference was made to Raja Vurma Valia , 
v. Ravi Vurma Mutha (L. R., 4 I. A., 76 ; 1. L. R., 1 Mad., 235) as showing that 
persons holding such a trust as that of Uralan of a temple are incapable of trans- 
ferring it at their own will, and to Wigram on “ Malabar Law and Custom.” 

, Mr. R. V. Doyne , for the Respondents, was not called upon. 

Their Lordships’ judgment was delivered by Lord Morris. 

The appellants are the plaintiffs in a suit which was dismissed by the Sub- 
ordinate Judge of South Malabar on the 10th December 1888, and was again dis- 
missed on appeal by the High Court of Madras on the 28th November 1890. The 
appellants sought for a declaration that they as Urallers were entitled to the 
exclusive management of the affairs of the teipple of Kachankurissi, and that 
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the respondents had no right over or right of management in the said temple, 
an ancient Hindu temple o£ such antiquity that nothing is known as to its 
foundation or original constitution. The respondents are tne representatives 
of the original rulers of the district in which the temple is situated, who so 
continued till the British sovereignty was established over the country in the 
year 1792. The family of the appellants appear to have always held the office 
of Urallers or managers of the temple, while the Nambidi possessed certain 
sovereign rights of superintending the temple, called Melkoima rights. As long 
since as the year 1845 disputes arose between the ancestors of the appellants 
and respondents, and a suit was commenced as to the management of the 
temple, which was settled by a karar on the 16th August 1845 ; and in 
accordance therewith the parties two days afterwards filed a razi withdrawing 
the suit. The karar provides that the affairs of the temple were to be managed 
and that the ceremonies were to be performed jointly “just as they were 
hitherto/' and for a period of thirty years afterwards, namely, until 1874, 
that arrangement was carried out. In [12] 1874 fresh disputes sprang up 
between the Urallers and the Nambidi, and led to a suit in which the Urallers 
sought to recover certain lands belonging to the temple from a tenant who held 
under a demise granted by the Samudayam appointed by the Urallers and the 
Nambidi according to the agreement contained in the karar of 1845. This suit 
was compromised, and in a razi of the 21st November 1874, terms were set 
out, which again determined that there should be a joint management of the 
affairs of the temple by the Urallers and the Nambidi. This razi was acted 
upon until the date of the present suit, the Urallers and the Nambidi jointly 
appointing a Samudayam and a Pattawali, and joining in suits to recover 
temple lands and in applications to execute decrees. 

Their Lordships are of opinion that the state of things which has admit- 
tedly continued since 1845, and which was probably the state existing before that 
time and since the establishment of British sovereignty, cannot now be ques- 
tioned, and that the compromise of their rights entered into in 1845 and 1874 by 
the Urallers and Nambidi is binding upon them and their successors, and cannot 
be now re-opened upon any theory of the extent of the Melkoima right in the 
abstract. The usage which has existed for so long a period is the best exponent 
of the Melkoima right vested in the respondents, a right twice acquiesced in 
by the appellants or their predecessors in legal proceedings in which the 
opportunity was afforded of a definite decision as to the rights of the respective 
families. Their Lordships will therefore humbly advise Her Majesty that the 
judgment of the High Court ought to be affirmed and the appeal dismissed. 
The appellants must pay the costs of the appeal. 

Appeal dismissed. 

Solicitor for the Appellants — Mr. R. T Tasker. 

Solicitors for the Respondents— Messrs. T . L. Wilson & Co. 

MOTES. 

[ In (1912) 24 M.L.J. 75. it was held that an arrangement so as to enable the managers 
of a charity to vest portions of the trust property in more than one amongst themselves for 
purposes of management and dealing with outsiders who could in no way be affected by 
such arrangement was not invalid. As regards the binding character of a consent decree, 
see also ( 189 ( 1 ) 24 Cal,, 216 ; as regards the uraitna rights, see also (1906) 29 Mad., 194 : 16 
M.L.J. 160. J 
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[18] APPELLATE CIVIL. 

The 24th, 25th, 26th and 30th July, 1894. 

Present : 

Mb. Justice Muttusami Ayyar and Mr. Justice Best. 
Krishnabhupati Devu (Plaintiff) Appellant 

versus 

Vikrama Devu (Defendant) Respondent." 


Code of Civil Procedure — Act XIV of 1 882, s. 13 — Res judicata. 

Where all the conditions prescribed by section 13 of the Code of Civil Procedure as 
necessary to bar the trial in a subsequent suit of an issue adjudicated upon in a previous 
suit exist, the fact that in the first suit the defendant was an execution-creditor and in the 
second he is a purchaser at an execution sale makos no difference as to the second suit being 
res judicata. A privity exists between an execution-creditor and a purchaser at a Court-sale, 
the latter representing the former in so far as he had a right to bring the property to sale in 
execution of his decree. Thus when the plea of estoppel is available to a decree-holder, it is 
likewise available to the purchaser at the execution sale, as his representative or as ono 
claiming under him. Surat Chunder Dey v. Oopal Chunder Laha (L. R., 19 I. A., 203) 
followed. 

APPEAL against the decree of fl. R. Farmer, District Judge of Vizagapatam, 
in Original Suit No. 28 of 1890. 

The facts of the case appear sufficiently for the purpose of this report from 
the judgment of the High Court. 

The Advocate-General (Hon. Mr. Spring Branson) and Subramania Ayyar 
for Appellant. 

Subramania Ayyar for Respondent. 

Judgment. — This appeal arises from a suit brought by the plaintiff (appel- 
lant) to obtain a declaration that the instrument of gift, (Exhibit E) which his 
father, Lingam Lakshmaji, executed in his favour on the 13th October, 1878, 
is true and valid ; that he is entitled under it to the village of Venkatarajapuram 
and the hamlet of Sitanna Cheruvu Istuva, which is the property now in liti- 
gation, and that the execution sale at which respondent purchased them 
for Rs. 15,900 on the 15th October 1888 is void and inoperative as against him. 

The sale was held in Original Suit No. 3 of 1885 on the file of the District 
Court of Vizagapatam, in which, one Chodimella Ramamurti, had obtained 
a decree against Lingam Lakshmaji for [14] Rs. 6,456-10-0 for interest 
on Rs. 5,000 from the date of suit to date of decree at 9 per cent . per annum , 
for costs of the suit and for interest thereon at 6 per cent . per annum from date of 
decree to date of payment. Subsequent to the date of this decree (Exhibit VI), 
viz., 29th June 1885, the decree-holder, Ramamurti, obtained two other decrees 
against Lingam Lakshmaji, one in Original Suit No. 374 of 1885 on the file of the 
District Munsif of Vizianagrum for Rs. 2,253 on the 8th October 1885, and the 
other in Original Suit No. 355 of 1886, on the file of the same District Munsif, > 
In execution of the decree in Original Suit No, 374 of 1885, Ramamurti 
attached the village of Venkatarajapuram, together with some other lands, 
which are comprised in the deed of gift. The appellant intervened under 

* Appeal No. 162 of 1893. 
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section 271, Code of Civil Procedure, as a claimant, pleaded the gift of 1878 in 
support of his*claim, and prayed that the village, etc., might be released from 
attachment ; but his claim was disallowed and his application dismissed on the 
9th March 1887. He then instituted Original Suit No. 13 of 1887 on the file 
of the District Court of Vizagapatam to have his title recognized and the property 
released from attachment. The parties to that suit were the decree-holder, 
Ramamurti, and the plaintiff in the present suit, and the third issue fixed in 
that suit was “ whether the deed of gift or settlement on which the plaintiff 
bases his claim to the property is valid and can be given effect to, or void and 
inoperative." The District Judge decided it against the present appellant and 
dismissed his suit with costs. In support of his decision he observed as 
follows : “ The property attached admittedly belonged at one time to Lingam 
Lakshmaji. In 1878, he was in jail for forgery, but was released about the 
middle of the year. He is now undergoing a long sentence of imprisonment 
in the Vellore Central Jail for another forgery. These facts are notorious and 
were admitted at the trial. In 1878, just after his release, he executed in 
favour of his minor son, the plaintiff, then about two years old Exhibit E trans- 
ferring to him property admittedly worth at least Rs. 60,000. The property 
now in suit is part of the property so transferred. There is no evidence that 
this document} has ever been given effect to. Ramayya, first defence witness, 
who was formerly Lakshmaji's confidential agent, deposes that Lakshmaji 
told him that it was nominal only, intended to shield him from creditors. 
The witness has since collected the rents of the village and paid them 
[is] over to Lakshmaji. The witness for the plaintiff was the writer of E 
and the only reason he can assign for the transfer is that the Madugole 
Zamindar asked Lingam Lakshmaji to make it. It has been found in another 
case similar to this, in which case the son was the plaintiff and Lakshmaji one 
of the defendants, that the alleged transfer evidenced by E was nominal only, 
inoperative and one that could not be given effect to. My finding is that the 
plaintiff has . not made out any title to the land, and that his suit must 
therefore be dismissed with costs." 

In execution of his decree against Lingam Lakshmaji in Original Suit 
No. 355 of 1886, C. Ramamurti again attached the village of Venkatarajapuram. 
On this occasion appellant did not intervene as a claimant, but he brought in 
the District Court Original Suit No. 19 of 1888 to establish his title to the pro- 
perty under the same instrument of gift, but the District Judge dismissed that 
suit also with costs. He remarked in his judgment (Exhibit XVII) that the 
case was “ clearly barred tinder section 13 ; " that the plaintiff, Lakshmaji’s 
son, brought the then suit “ to show that the village is under the deed of gift 
his, and not his father Lakshmaji’s," and that this, was “the very point in issue 
in the former suit and which was decided against the plaintiff." 

In execution of the decree in Original Suit No. 3 of 1885, the village of 
Venkatarajapuram, together with the hamlet Sitanna Cheruvu, was again 
attached on the 12th January 1888, the decree-debt due on the 19th April 
1888, being Rs. 8,809-3-11, and it was advertised for sale on the 12th May 
1888. After various adjournments, it was brought to the hammer on the 15th 
October 1888, and purchased by the respondent— Venkatarajapuram for 
Rs. 14,350 and Sitanna Cheruvu Istuva for Rs. 1,550. Although the sale took 
place in Original Suit No. 3 of 1885, it appears from Exhibit XIV that the pro- 
perty was sold not only on account of the decree-debt therein, but also on 
account of three other debts, viz., the debt in Original Suit No. 374 of 1885 
already mentioned, the debt due under the decree obtained by one Putta 
Ramanna against Lingam Lakshmaji in Original Suit No. 688 of 1886 on the 
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file , of the District Munsif of Vizagapatam, and the debt due to one Palakurti 
Ramamurti under the deoree in Original Suit No. 1 of 1886 on the file of the 
same District Munsif. During the period of attachment and prior to the sale 
in Original Suit No. 3 of 1885 the appellant did not intervene, though his 
father objected to the sale and failed. The District Munsif of Vizagapatam 
disallowed the objections of Lingam Lakshmaji to the sale on the 9th March 
1889, by his order (Exhibit XII) and made ovor possession of the property to the 
purchaser by his order (Exhibit C), dated the 22nd February, 1890. The appel- 
lant brought this suit on the 25th August, 1890. 

His case is that the property now in dispute vested in him under the 
instrument of gift in 1878, and ceased at once to belong to his father, Lingam 
Lakshmaji, and its sale in 1888 as the latter’s property and in satisfaction of 
■ a deoree passed against Lakshmaji did not operate to divest appellant of what 
had already become his property. Respondent contended that the gift set up 
by appellant was a mere sham contrived to defraud Lakshmaji’s creditors. 
The sixth issue raised the question whether the gift was valid and bond fide, 
and the Judge determined it in the negative. 

Apart from the objection to the claim on the merits, respondent raised 
four preliminary questions, viz. : 

(i) whether the suit is maintainable under section 42, Specific Relief Act ; 

(ii) whether the plaint is properly valued ; 

(iii) whether it is barred by the Law of Limitation, and 

(iv) whether the suit is res judicata. 

He abandoned the second preliminary ground of ebjection, and the Judge 
held that the suit was neither res judicata nor barred by limitation, but he 
held that the suit was not maintainable for two reasons, viz., (i) that appellant’s 
omission to intervene as a claimant under section 278 when he was in a position 
to do so could not better his position, but rendered him liable to the same 
consequences as if he had intervened and his claim had failed, and (ii) that it 
was in the discretion of the Judge either to pass or decline to pass a declaratory 
decree under section 42 of the Specific Relief Act, and that he would exercise 
the discretion unwisely if he granted a declaratory decree under the circum- 
stances mentioned in paragraph 7 of his judgment. Whilst stating in paragraph 
10 of the judgment that the suit is not res judicata, he observes that, though 
the principle of res judicata may not apply, the effect of res judicata is 
indirectly produced. In the result, he dismissed appellant’s suit with costs, 
and against this decision the plaintiff has appealed. The defendant supports 
it on the ground that the claim is ics judicata and that the plaintiff is now 
estopped from relying on the gift as a valid transaction by reason of the decision 
in Original Suits Nos. 13 of 1887 and 19 of 1888 which have become final 

[17] The only question which it is necessary to decide for the purposes of 
this appeal is whether the suit is res judicata. We are of opinion that tne 
question raised by the sixth issue in the present suit is clearly res judicata, and 
that the adjudication upon it in Original Suit No. 13 of 1887 is conclusive. 
The appellant is not at liberty to re-open it, and is estopped from doing so by 
section 13 of the Code of Civil Procedure, 

The suggestion made by the Judge that appellant was in a position to 
have intervened as a claimant under section 278 during the execution of the 
decrees in Original Suits Nos. 3 of 1885 and 355 of 1886, and that his omission 
,to do so rendered him liable to the same consequences that would have ensued 
if he had intervened and his claim had been dismissed, is one to wbioh we 
cannot accede. Section 278 of the Oode of Civil Procedure is permissive ; it 
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does not impose an obligation on persons having claims to prefer to property 
attached in execution to prefer them during such execution and annex in cases of 
failure to do so, forfeiture of their right to establish their title to the property 
by a regular suit. As regards the one year’s limitation prescribed by article 12, 
second schedule, Act of Limitations, the article presupposes an order already 
made under sections 280, 281 and 282, and it has no application in cases in 
which no claim has been preferred and no order has been made. 

Nor do we see our way to adopting the opinion of the Judge that it would 
be unwise on his part to pass a declaratory decree in appellant’s favour, even 
if he established his title under section 42 of the Specific Belief Act, which 
vests in him (the Judge) a discretion to refuse to make a declaration. The 
discretion given by that section is a judicial discretion, and the ground upon 
which it is exercised must be open to no legal objection. It is clearly a mistake 
to treat section 278, which is permissive, as imperative, and to adopt this 
erroneous construction as the basis of the discretion to be exercised under 
section 42 of the Specific Relief Act. 

Again, it is not clear how, if the principle of res judicata does not apply, 
its effect can be produced either indirectly or directly. The decision reported 
in Ram Kirpal Shukul v. Mussumat Rupkuari (L. R., 11 I. A , 37) proceeds 
on the ground that a final decision in execution proceedings cannot be ques- 
tioned at a later stage of those [18J proceedings upon general principles of law 
or, in other words, the principle of res judicata applies, although section 13 
does not mention execution proceedings. 

Upon the facts already stated, however, it is clear that the decision in 
Original Suit No. 18 of 1887 is conclusive on the question raised by the sixth 
issue in the present suit, and that on this ground, the appeal must fail. All 
the conditions prescribed by section 13 as necessary to bar the trial in a subse- 
quent suit of an issue adjudicated upon in a previous suit exist in this case. The 
issue was substantially the same in both suits, and the District Court which 
investigated the former suit is competent to entertain the present suit. The 
question whether the gift was valid and bond fide or a mere sham was a matter 
directly and substantially in issue in both suits. The only difference is that 
in the previous suit the execution-creditor, Ramamurti, was defendant, whereas 
in the present suit the purchaser at the execution sale is the defendant. Does 
this make a difference ? We are of opinion that it does not. It is a well-known 
principle that a purchaser at a Court-sale represents the judgment-debtor to 
the extent of such right, title and interest as he had in the property purchased at 
the date of sale, and represents the execution -creditor in so far as he had a 
right to bring such right, title and interest to sale in satisfaction of his decree. 
Hence it follows that the purchaser is a party claiming in this case under the 
execution-creditor, Ramamurti, within the meaning of section 13, and the 
Judge has apparently overlooked the privity in law which exists between the 
two. The decision in Surat Chunder Dey v. Gopal Chunder Laha (L. R., 
19 I. A., 203) is a clear authority for the proposition that when the plea of 
estoppel is available to a decree-holder, it is likewise available to the purchaser 
at the execution sale as his representative or as one claiming under him. 

The cases cited at the hearing by the learned Advocate -General in Shivram 
Chintaman v. Jivu (I. L. R., 13 Bom., 34), Hira Lai Chatterji v. Gourmoni 
Debi (I. L. R., 13 Cal., 326), Zanki Lai v. Jawahir Singh (I. L. R M 5 All., 
94), Jagat Narain v. Jag Rup (I. L. R., 5 All., 452), and Viraraghava v. Venkata 
(I. L. R„ 16 Mad., 287) are only decisions on the question how far a purchaser 
at an execution sale represents the judgment-creditor for the purposes of section 
244 of [193 the Code of CivilsProcedure, and they do not appear to us to touch 
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the doctrine of privity in law as part of the doctrine of res judicata . The case 
in Abedoonissa Khatoon v. Ameeroonissa Khatoon (L, R., 4 1. A., 66) was not 
that of a purchaser. 

It is provided by section 244 that no separate suit shall be brought by a 
party to the decree or his representative for the determination of questions 
arising between them and relating to the execution of the decree. The ques- 
tion considered in the cases cited was whether the purchaser was entitled to 
maintain a separate suit and whether he was a representative within the 
meaning of that section. The question arising for determination in the case 
before us is whether a plea of estoppel which would be available if the judg- 
ment-creditor were a party to the present suit is likewise available to the 
purchaser who is a party to it. Moreover, the appellant was not the holder of 
the decree in the execution of which respondent became purchaser and the 
respondent was not a party to it but a stranger who represents the execution- 
creditor and execution -debtor only to the limited extent already mentioned. 

We confirm the decree of the District Judge and dismiss this appeal with 
costs on the ground that the plaintiff is estopped from insisting on the gift in 
his favour as valid against the respondent. 


NOTES. 

[See also (1905) 1 N. L. R., 150.] 


[18 Mad. 19] 

ORIGINAL CIVIL. 

Present : 

Mr. Justice Shephard. 

In re Mantel and Mantel. 4 

Insolvent Act (ll and 12 , Vic. c. 21), s. 63 — Insolvency of married woman — 

Property settled on her for separate use without power of anticipation — 
Whether comprised in the ypsting order or not — Married Women's 
Property Act — Act III of 1874, s . 8 . 

A creditor *6 right to be satisfied out of the separate property of a married woman is f in 
the case of post-nuptial debts, restricted to the property as to which there is no restraint on 
anticipation. Section 8 t of Act 111 of 1874 was not intended to give married women the 
power of evading such restraint— Hippo lite v. Stuart (I. L. R., 12 Cal., 522) dissented from. 

• Insolvency Petition No. 115 of 1894. 

t[Sec. 8 : — If a married woman (whether married before or after the first day of January 
I860) possesses separate property, and if any person enters into 
Wife's liability for post- a contract with her with reference to such property, or on the 
nuptial debts. faith that her obligation arising out of such contract will be 

satisfied out of her separate property, such person shall be en- 
titled to sue her, and, to the extent of her separate property, to recover against her what- 
ever he might have recovered in such suit had she been unmarried at the date of the contract 
and continued unmarried at the execution of the decree.] ^ 
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Application in insolvency. The Official Assignee and the Official Trustee 
appeared in person. . 

[20] Judgment : — This is an application with regard to certain funds held 
by the Official Trustee as trustee of the marriage settlement of Stella Ernastine 
Dag mar Mantel. She 'ind her husband have hied their petition in insolvency, 
and the question arises \:hether the said funds are affected by the vesting order. 
According to section 63 : i f the Act the vesting order operates on all property of 
a married woman “over w ich she shall have any beneficial power of disposition 
notwithstanding her cove: ' are, to the extent of the benefit which she might 
acquire therein by the exeieise of such power.” 

It seems clear that the funds now in question are not Mrs. Mantel’s 
property in that sense, for the property is settled upon her for separate use 
without power of anticipation. My attention, however, was called to the case of 
Hippolite v. Stuart (I.L.R., 12 Cal., 522), in which it was held by Sir R. Garth 
and Wilson, J., that a creditor in respect of a debt incurred after marriage 
was entitled to proceed against the separate property of a married woman, not- 
withstanding the restraint on anticipation. The judgment proceeds on the ground 
that as the provisions of section 9 of the Married Women’s Property Act (which 
are to the same effect as those of section 12 of the English Married Women’s 
Property Act of 1870, and which deal with ante-nuptial debts) have been held 
in England [see Sanger v. Sanger (L. R., 11 Eq., 470) j to extend to such 
property, so section 8 must receive the same construction. The decision has 
been questioned in Bombay and, as it appears to me, with good reason [see 
Cursetji v. Bustomji (I. L. R., 11 Bom., 348)J . I fully concur in the observa- 
tions of Farran, J., in that case. To enact that a married woman may contract 
with reference to her property settled to her separate use without power of 
anticipation, and bind it by the contract, is tantamount to saying that the 
restraint on the power of anticipation is inoperative, and that cannot have 
been intended. Moreover, it is inconsistent with the provision of section 10* 
of the Transfer of Property Act, which provides that property maybe so settled 
on a married woman as to prevent her from charging it. Full meaning can be 
given to section 8 of the Married Women’s Property Act without importing to 
the Legislature an intention to ignore conditions in restraint of alienation which 
are distinctly recognized in the later Act. I cannot find in the English case any- 
thing to support the view which has been taken in Calcutta. The authority is, 
as f&rasl can see, all [ 21 ] the other way, unless 1 except the overruled 
judgment of Malins, V.C., in Pike v. Fitzg ibbon (L.R., 17 Ch. D., 454). [See 
Chapman v. Biggs (L. R., 11 Q. B. D., 27) and the judgment of WILLS, J., in 
Bickett v. Tasker (L.R., 19 Q.B.D., 7).] In Pike v, Fitzgibbon (L.R., 17 Ch.D., 
454), although no reference is made to me statute, the position of a 
married woman and her separate property as considered in a Court of Equity, 
is explained by Cotton, L. J., in language which has equally application to the 
provision of the Act. The argument in the case was that a Court of Equity 
would deal with a married woman who has separate estate as if she were a 
feme sole . On this COTTON, L. J., observes that this proposition is only correct 
if the distinction between a married woman and a feme sole with regard to 

’[Sec. 10: — Where a property is transferred subject to a condition or limitation absolutely 
restraining the transferee or any person claiming under him 
Condition restraining from parting with or disposing of his interest in the property, 
alienation. , the condition or limitation is void, except in the case of a lease, 

where the condition is for the benefit of the lessor or those 
claiming under him : provided that that property may be transferred to or for the benefit of a 
woman (not being a Hindu, Muhammadan or Buddhist), so that she shall not have power 
during her marriage to transfer or charge the same or her beneficial interest therein.] 
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the restraint upon anticipation which may be imposed on the former but not 
oh the latter is borne in mind. 11 She is regarded as a feme sole only as 
regards property which, under the trust, she is entitled to deal with as if 
she were a feme sole , \but as regards property which she is restrained 
from anticipating,' she is not, as regards a person other than her husband, in 
the position of a feme sole ” (page 464). He goes on to cite a passage from a 
judgment of TURNER, L. J., which concludes with the words “ She is con- 
sidered in a Court of Equity as a feme sole in respect of property thus settled or 
secured to her separate use.” COTTON, L. J., adds, “that is to say as regards 
property which, under the trusts, she can dispose of and alienate, she is con- 
sidered as a feme sole.” These observations, when applied to section 8 of the 
Act of 1874, as they properly may be, make it to my mind abundantly clear that 
the creditor's right to be satisfied out of the separate property of a married 
woman is, in the case of post-nuptial debts, restricted to the property as to 
which there is no restraint on anticipation, and that it was not intended to 
give married women the power of evading such restraint as can be lawfully 
imposed on them. In the Consolidating Statute of 1882 I observe that section 
19 expressly saves property settled on a married woman without power of 
anticipation, in so far as concerns post-nuptial debt. 

For this reason, I am of opinion that the property comprised in the 
marriage settlement of Mrs. Mantel is not affected by the vesting order. 


NOTES. 

[Property held by a womam without power of anticipation cannot be attached, (1907) 
0 Mad., 378 : 17 M. L. J. 363.] 

[ 22 ] APPELLATE CIVIL. 

The 10th April , 1894. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Muthukutti Nayakan (Defendant No. 1) Appellant 

versus 

Acha Nayakan and others (Plaintiffs Nos. 1 to 8 and Defendant 

No. 2) Respondents.* 

Code of Civil Procedure — Act X^V of 1882, ss. 508 and 516— Arbitration — 
Omission to fix time for delivery of award — Signing of an award by the 
arbitrators in the presence of each other. 

An award is not invalid merely because no time has been fixed for the making of the 
award, section 508 of the Code of Civil Procedure being directory and not mandatory — Har 
Narain Singh v. B>iagwant Kuar (I. L. R., 10 All., 137) followod. 

It is necessary', as provided by section 516 of the Code, that all the arbitrators agree to 
the terms of the award, but there is no provision of law requiring them to sign it in the 
presence of each other. 

SECOND Appeal against the decree of L. A. Campbell, District Judge of 
Coimbatore, in Appeal Suit No. 126 of 1892, confirming the decree of V. Malhari 
Rao, District Munsif of Coimbatore, in Original Suit No. 569 of 1890, 

* Second Appeal No. 1571 of 18113. 
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The facts of the case appear sufficiently for the purpose of this report from 
the judgment of the High Court. 

Pattabhirama Ayyar for Appellant. 

Respondents were not represented. 

Judgment : — It is argued that no time having been fixed for the making 
of the award, the award is invalid. We cannot accede to this contention. Sec- 
tion 508 is directory merely and not mandatory, as observed in HarNarain Singh 
v. Bhagwant Kuar (I. L. R., 10 All., 137), and the mere omission to fix a time is 
not fatal. In the case before us the award was not made till about a year after 
the submission to arbitration, but there is no allegation that either party 
attempted to recede from the submission ; and, having regard to the fact that 
rights to immoveable property were in question, it is not unreasonable to hold 
that the parties did not consider there was any undue delay. Under these 
circumstances, we must disallow the objection that the award is invalid under 
the final clause of section 521. 

[23] Another objection is that the award was not signed by the arbitra- 
tors in each other’s presence. We consider it sufficient, if they all agreed to it 
as provided in section 516. There is no provision of law requiring them to sign 
in the presence of each other — Bhabasundari Dasi v. Makhunlal Dey 
(8 B. L. R., 128). 

It is next urged that some of the arbitrators were absent from a certain 
meeting. There is no specific allegation or issue as to this, nor is there evidence 
as to what was the object of that meeting. The evidence of one witness, who 
speaks to such absence, is contradicted by other witnesses examined in the case, 
and we are unable to give any weight to the objection. 

The appeal fails and is dismissed with costs, and so also is the petition 
under section 622. 


NOTES. 

[See also the Judgment of Mookerjee J. in (1911) 15 C. L. J. 360 : 13 I. C. 161.] 


[ 18 Mad. 28 ] 

APPELLATE CIVIL. 


The 2nd May , 1894. 

Present : 

Mb. Justice Muttusami Ayyar, and Mr. Justice Best. 

Hanumayya and another (Plaintiffs) Appellants 

versus 

Venkatasubbayya and others (Defendants) Respondents.* 

Code of Civil Procedure — Act XIV of 1882 , &. 508 — Appointment of 
receivers — Waste or misappropriation of property as a ground 
for appointing a receiver . 

The fact that the acts complained of amount to misappropriation rather than waste 
makes iu> difference for Ahe purposes of s. 503 of the Code of Civil Procedure. 

4 Appeal against Order No. 9 of 1894. 
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APPEAL against the order of G. T. Mackenzie, District Judge of Kistna, passed 
on Miscellaneous Petition No. 558 of 1893 in the matter of Original Suit No. 25 
of 1893. 

In a suit for the partition of the estate of a trading joint family, which 
estate belonged to, the plaintiff and his brother, the eldest surviving member of 
the family, it appeared that the latter had for some time past misappro- 
priated large sums of money and bad thrown the accounts into confusion. The 
plaintiff therefore applied to have a receiver appointed to the estate. 

[HJ The District Judge dismissed the petition on the ground that no case 
had been established under section 503 of the Code of Civil Procedure, and the 
petitioner preferred this appeal. 

Pattabhirama Ayyar and Sriramulu Sastri for Appellants. 

Venkataramiah Chetti for Respondents. 

Judgment. — The reason assigned by the Judge for declining to appoint a 
receiver is that the acts complained of amount to misappropriation rather 
than waste, and that petitioners can hereafter institute a criminal prosecution. 
These are clearly not sufficient reasons. Section 503 of the Code of Civil Pro- 
cedure authorises the appointment of a receiver for the preservation or better 
custody of property the subject of a suit. Whether property is vested or 
misappropriated makes no difference for the purposes of this section. The 
uture institution of a criminal prosecution will not enable a party to recover 
property that may have been misappropriated. 

We cannot support the Judge’s order. 

It is therefore set aside and the case remanded for disposal according to law . 

The costs hitherto incurred will abide and follow the result. 


[ 18 Mad. 24 ] 

ORIGINAL CIVIL. 


The 29th October , 1894 . 
Present : 

Mr. Justice Shepharu. 


In re Ackrill.* 


Deceased insolvent debtor — After-acquired property — Whether it vests 
in his administrator or in the Official Assignee . 

The Official Assignee sold a policy of insurance on the life of an insolvent, who, after 
obtaining his personal discharge, died. The purchaser having bought the policy mainly for 
the benefit of the insolvent, paid most of the sum realised by him upon it to the Administra- 
tor-General who was about to take out letters of administration to the estate of the insolvent : 

Held, that the Administrator-General was entitled to the proceeds of the policy in pre- 
ference to the Official Assignee. -.<> 


# Insolvency Petition No, 75 of 1893. 
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IN BE AOKBILL [1894] 

Application in insolvency. The Administrator-General and the Offioial 
Assignee appeared in person. 

[25] Judgment.— The facts giving rise to this application are as follows : 
Among the assets of the insolvent was a policy of insurance on his own life for 
Bs. 2,500, which was sold by the Official Assignee and realised Bs. 180. 
Shortly after the sale the insolvent, who had obtained his personal discharge, 
died, and the purchaser collected the amount due on the policy. It was then 
brought to the notice of the Administrator-General by the purchaser himself 
that he had not bought the policy entirely for his oWn benefit, but mainly for 
the benefit of the insolvent, and accordingly the money received on the policy 
minus the price paid for it and a small sum due by the insolvent to the pur- 
chaser was paid over to the Administrator-General. The question is whether 
the money rightly came to the hands of the Administrator -General or whether 
it is affected by the vesting order. 

I think that the money must be treated as after-acquired property. By 
the sale the Official Assignee parted with all interest in the policy. Under 
the circumstances, I think it is clear that the personal representative of the 
deceased insolvent is entitled to take and to administer the money as the assets 
of the deceased. This is taken for granted in the cases, and must necessarily be 
so, seeing that future- acquired property does not vest in the Official Assignee 
from the date of the filing of the petition. It is only by a proceeding subse- 
quently taken during the lifetime of a discharged insolvent that it may be made 
available for the scheduled creditors when a judgment is entered up under 
section 86 of the Insolvency Act. See Barton v. Tattersall (Buss. & Mylne, 
241), Ward v. Painter (5 Mylne &> Craig, 299). Accordingly, if there is a second 
insolvency, property acquired by the debtor before the date of it, but after the 
vesting order in the first insolvency, is distributed in the first instance among 
the creditors in the second insolvency and can only be available to the prior credi- 
tors under a judgment in the first insolvency — Curtis v. Sheffield (8 Sim, 176). 
On the death of the insolvent the Court of Chancery has, notwithstanding the 
insolvency, jurisdiction to administer his assets fs ee per NORTH, J., in re Smith 
(L. B., 24 Ch. D., 672 at page 679)1 , though at the same time in the administra- 
tion the claim of the schedule-creditors may be admitted without obtaining 
an execution order under the judgment ; see in re Glagett's Estate (L. B., 20 Ch., 
D., 637,640). 

[26] The Insolvency Court has no jurisdiction over the legal representative 
of the deceased debtor— Ex parte Welchman (L. B., 11 Ch. D., 48, 53). Aa 
compared with that case the present is an a fortiori case, a9 the provision 
there discussed (section 9 of the Act 5 & 6, Vic., c. 116) is not to be found in 
the Indian Act. 

In my opinion the Administrator-General is entitled to take possession o 
and administer the moneys arising from the policy of insurance. 
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[ 18 Mad. 28] 

APPELLATE CIVIL. 

The 1st May , 1894. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 

Guruvayya and others (Plaintiffs; Appellants 

versus 

Vudayappa (Defendant No. 2) Respondent. 1 ' 

Code of Civil Procedure — Act XIV of 1882 , ss. 244 and 258 — Payment to 

decree-holder out of Court — Whether an order having been made under 
s . 258, a separate suit on the subject-matter thereof lies . 

An order under s. ‘258 of the Code of Civil Procedure is appealable under s. *244 ; no 
separate suit lies, since the question is res judicata between the parties. 

SECOND Appeal against the decree of G. T. Mackenzie, District J udge of 
Kistna, confirming the decree of 0. V. Nanjunda Aiya, District Munsif of 
Masulipatam, in Original Suit No. 283 of 1891, 

In this case the firBt defendant held a decree against the plaintiff. In the 
execution proceedings of that decree the plaintiff put in a petition, pleading 
payment of Rs. 496, for which he held a receipt. The first defendant asserted 
that this receipt waB fabricated. The District Munsif called for evidence and 
dismissed plaintiff’s petition, because his witnesses were not in attendance. The 
plaintiff then filed a suit, upon his receipt, to recover Rs. 496 and Rs. 40 
damages for first defendant’s failure to certify the payment. The District 
Munsif held that the suit was barred by section 244 of the Code of Civil Pro- 
cedure. Against this decision [27 j the plaintiff appealed, but the District Judge 
affirmed the decree of the District Munsif. 

The plaintiff preferred this appeal. 

Mahadeva Ayyar for Appellants. 

Pattabhirama Ayyar for Respondent. 

Judgment. — In the Pull Bench cases decided in this Court — Viraraghava 
v. Suhbakka (I. L. R., 5 Mad., 397), and Mallamma v. Venkappa (1. L. R. f 8 Mad., 
277) — it does not appear that any question as to the satisfaction of the debt out of 
Court was raised in the execution proceedings. So also in the case of Sita Bam 
v. Mahipal (I. L. R., 3 All., 533) and Shadi v. Ganga Sahai (I. L. R , 3 All., 538). 
The ground of decision in the Madras cases was that the question was not 
whether the decree had been satisfied and satisfaction should be recorded, but 
whether there had been a fraudulent breach of contract which had not formed 
the subject of inquiry in the suit or in the execution proceedings. 

Here, however, the question of payment out of Court did form the subject 
of inquiry in execution proceedings. Though an order under section 258 is 
not made appealable under section 588, it is appealable under section 244, 
being made on a question arising between the parties to the suit, and falling 
under the definition of ‘ decree.’ The view taken in Lingayya v. Narasimha 
(I. L. R., 14 Mad., 99) coincides with that taken in Ghazidin v. Fakir Bakhsh 
(I. L. R., 7 All., 73), Ranji v. Bhaiji Harjivan (1. L. R., 11 Bonu, 57) and 

• Second Appeal No. 1705 of 1898. 
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has been again followed in Tamna Prasad v. Mathura Prasad (I. L. R., 16. 
> AIL, 129). No separate suit will lie, since the question whether the payment 
has been made is res judicata between the parties. 

The decrees of the Courts below must be confirmed and this second appeal 
dismissed with costs. 


NOTES. 

[S<v also (1896) 20 Mad., 369 ; (1897) 21 Mad,, 409.) 

[28] APPELLATE CIVIL. 

The 18th July, 1894. 

Present : 

Mr. Justice Muttusami Ayyar. 


Periakaruppan (Defendant) Petitioner 

versus 

Palaniyandi (Plaintiff) Respondent.* 


Provincial Small Cause Courts Act — Act IX of 1887 , sch. //, cl. 85 (i) — 
Jurisdiction — Whether obstruction of a watercourse amounts to 1 diversion ’ 
within the meaning of cl. 85 [ i ). 

If by obstruction the flow of water is diverted from a plain tiffs lands, such obstruction 
amounts to diversion within the meaning of cl. 36 (i) of sch II of Act IX of 1887. 

PETITION under section 25 of Act IX of 1887, praying the High Court to revise 
the decree of Venkata Rengaiyar, Subordinate Judge of Madura (East), in suit 
No. 213 of 1892. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court. 

Narayana Rao for Appellant. 

Desikachariar for Respondent. 

Judgment. — This was a suit for compensation due to defendant having 
wrongfully obstructed the flow of water to plaintiff’s cowle land, and the ques- 
tion raised for determination on revision is whether sub-clause i, clause 35 of 
the second schedule of the Provincial Small Causes Courts Act does not bar 
this jurisdiction of the Court of Small Causes from entertaining such suit. The 
contest is as to whether obstruction to the flow of water which is referred to 
by the Subordinate Judge in his judgment must be taken to imply necessarily 
a ‘ diversion ’ of the water within the meaning of the provision of law cited 
above. It is contended on behalf of the petitioner that mere obstruction does 
not amount to diversion, and that the use by the Subordinate Judge of the 
words ‘ obstructed the flow of water ’ was not felicitous. It appears 
from the record that plaintiff has certain cowle lands in Sivaganga, that a 
channel led off from the Puthur tank to those lands, and that petitioner's 
obstructions prevented the plaiptiff [89] from taking water along it, that 
loss of crop was the damage which resulted, and that the water obstructed 
flowed into Ayan channels. This appears to me to be clearly a case falling 
under the Clause of the Small Causes Act already cited. The contention that 

* Civil Revision Petition No. 101 of 1898, 
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obstruction is not diversion seems to be absurd, since when the flow of water to 
the oowle lands along the channel was obstructed, it must be diverted in whole 
or part from the cowle lands, and since it is immaterial whether the diversion 
was into the tank itself or into Ayan or zamin channels or elsewhere* It is 
enough that If by the obstruction the flow of water to plaintiff's oowle 
lands is diverted from them so as to diminish the water-supply and to cause 
damage. 

1 set aside the decree of the Subordinate Judge as one passed without juris- 
diction, and direct that the plaint be returned to plaintiff for presentation to 
a Court of competent jurisdiction. 

Plaintiff will pay petitioner’s costs throughout. 

NOTES. 

[See also (1906) P. R. 134.] 

L 18 Mad. 29 ] 

APPELLATE CIVIL. 

The 18th and 18th July , 1894. 

Present : 

Sir Arthur J. H. Collins, Kt„ Chief Justice and 

Mr. Justice Parker. 


Madras Deposit and Benefit Society, Limited (Plaintiff) Appellant 

versus 

Oonnamalai Ammal and another (Defendants) 

Respondents/ 


Transfer of Property Act--Act IV of 1882 , ,s*. 59 1 — Instrument unsigned by 
any witness — Evidence Act — Act 1 of 1872 , s. 68 — Inadmissibility of 
the instrument in evidence to prove the debt. 

A mortgage for more than Rs. 100 which has been ..prepared and accepted, but which is 
not attested, is invalid, and it cannot be used in proof of a personal covenant to pay. 
APPEAL from the decree of Davies, J., sitting on the Original Side of the High 
Court in Original Suit No. 280 of 1892. 

[30] The facts of the case appear sufficiently for the purpose of this 
report from the judgment of the High Court. 

Seshagiri Ayyar and Parthasaradhi Ayyanqar for Appellant. 

Ramanujachariar for Respondents. 

•Appeal No. 8 of 1894. 

t [ Sec. 59 Where the principal money secured is one hundred 
Mortgage when to be by rupees or upwards, a mortgage can be effected only by a regis- 
assuraucc. tered instrument signed by the mortgagor and attested by at 

least- two witnesses. 

Where the principal money secured is less than one hundred rupees, a mortgage may be 
effected either by an instrument signed and attested as aforesaid, or (except in the case of a 
simple mortgage) by delivery of the property. 

Nothing in this section shall be deemed to render invalid mortgages made in the towns 
of Calcutta, Madras, Bombay, Karachi and Rangoon, by delivery to a creditor or his agent of 
documents of title to immoveable property, with intent to create a security thereon.] 
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Judgment. — It is urged that, though the document cannot be used or 
proved as a mortgage instrument, it may be proved as containing a personal 
covenant to pay, and we are referred to the decision in Gomaji v. Subbarayappa 
(I. L. R., 15 Mad., 253). In that case, however, there was no statutory bar to 
receiving the document in evidence, though by reason of want of registration 
it could not affect the immoveable property comprised therein. In the present 
case the document is itself excluded by the provisions of Section 68 of the 
Indian Evidence Act, since it purports to create a legal mortgage. 

Nor can the plaintiff company fall back upon the deposit of the title-deeds. 
There was no antecedent debt to secure which the title-deeds were deposited, 
and it is clear from the plaint itself that the intention from its inception 
was to effect a legal mortgage. A legal mortgage was prepared and accepted, 
but owing to neglect to comply with the requirements of section 59 of the 
Transfer of Property Act it is invalid. 

We must dismiss the appeal with costs. 

NOTES. 

[A Pull Bench of the Madias High Court overruled this case in (1909) 32 Mad., 410 : 19 
M. L. J. 584, following (1907) 80 Mad., 284 : 17 M. L. =J. 167 ; (1898) 26 Cal., 222. See also 
(1007) 30 Mad., 251 : 17 M. L. J. 213.] 


[ 18 Mad. 30 ] 

APPELLATE CIVIL. 


The 13th and 17th April, 1894. 

Present : 

Sir Arthur J. H. Collins, Kt„ Chief Justice, and 
Mr. Justice Parker. 

Oliver (Plaintiff) Appellant 

versus 

Anantharamayyan (Defendant) Respondent. I 

Bent Recovery Act — Madras Act VIII of 1865, s. 39 — Service by affixing notice 
of intention to sell on some conspicuous part of the tenant' s land— Residence of 
# tenant in foreign territory. 

The provision of s. 39 of the Rent Recovery Act that the notice of an intention to sell 
the land should be served ‘ at his usual place of abode 1 denotes some £ 31 ] place in the 
neighbourhood of the land in respect of which the patta was tendered, and docs not apply 
when the tenant resides in foreign territory. 

SECOND Appeal against the decree ot H. H. O'Farrell, Acting District Judge 
of Tanjore, in Appeal Suit No. 919 of 1892, reversing the decision of F. H. 
Hamnett, Sub-Collector of Tanjore, in Summary Suit No. 74 of 1890. 

The facts of the case appear sufficiently for the purpose of this report from 
the judgment of the High Court. - 

. ^ - -it . . — 

* L 8ec. 68 :-rJf aiioqdment is required by law to be attett&sd, it 
Proof of execution of shall not be used as evidfenoe until one attesting witness at least 
document required by law has been called for the purpose of proving its execution, if there 
to be attested. bean attesting witness alive, and subject to the process of the 

Court and capable of giving evidence.] 
t Second Appeal No. 1601 of 1893. 
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Pattabhirama Ayyar for Appellant. 

Sundara Ayyar for Respondent. 

Judgment: — The District Judge has reversed the decision of the Sub- 
Collector and dismissed the suit on the ground that there was no proper tender 
of patta in the manner prescribed by law (sections 7 and 39, Madras Act VIII 
of 1865). 

Defendant was a clerk in the District Court of Cochin at Trichoor and 
was not residing in the Tanjore district. One Ganapathi Subbier was looking 
after his cultivation for him in Tanjore, but had no power-of-attorney from 
him. Ganapathi Subbier denies that any patta was tendered to him, and 
though the kurnam deposed that there was, there is no finding by the Judge 
upon that point. 

The patta tendered was stuck up on the land in the manner prescribed 
by section 39, and the question is whether this mode of service was justifiable 
when the defendant was known to be living in foreign territory and had no 
authorised agent on the spot. 

The procedure is only justifiable when service cannot be effected on the 
tenant himself or on some adult male member of his family at his usual place 
of abode, or on his authorized agent (section 39). The section must be con- 
strued reasonably and the words ‘ at his usual place of abode ’ would seem to 
denote that it was contemplated that the notice would ordinarily be served 
upon the tenant himself, his relative or his authorized agent in the neighbour- 
hood of the land in respect of which the patta was tendered. A tender through 
the post would not be effectual — see V ankatachellam Chetti v. Kadnmthusi 
(I. L. R., 4 Mad., 145) and Saminatha v. Viranna (X L. R., 13 Mad., 42). We 
do not think it could have been intended that a landlord should go himself or 
send an agent into foreign territory [32] to tender a patta, and we, therefore, 
hold that the service contemplated in the first instance under section 39 could 
not be effected, and hence that the service by affixing a copy on a conspicuous 
part of the land was under the circumstances a good and valid service. The 
decree of the District Judge must be reversed and the appeal remanded to be 
disposed of on the merits. Appellant is entitled to costs of this appeal, and 
the costs in the Lower Appellate Court will abide and follow the result. 
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[18 Mad. tt] 

APPELLATE CIVIL. 

The 27th April, 1694. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Kammaran Nambiar (Plaintiff) Appellant 

i tersus 

Chindan Nambiar and others (Defendants) Respondents. " 


Perpetual lease granted for consideration — Clause providing for forfeiture on 
rent being in arrears — Whether repayment of the consideration is 
a condition precedent to surrender of the lands. 

1 

Consideration paid for a lease is exhausted by the grant of the lease, and a tenant’s 
forfeiture of the lease cannot, in the absence of a provision to that effect, operate so as to 
convert the original consideration into a dobt, which must be paid before the forfeiture can 
be enforced. 

SECOND Appeal against the decree of A. Thompson, District Judge of North 
Malabar, in Appeal Suit No. 298 of 1892, confirming the decree of K. Ramanatha 
Iyer, District Munsif of Cannanore, in Original Suit No. 35 of 1892. 

The defendants in this suit held lands on a perpetual lease (Janma kozku) 
which provided that the lease should be forfeited if the defendants allowed the 
rent to fall into arrears. The rent fell into arrears, but since it appeared that 
the plaintiff’s ancestor had received consideration for the lease, the District 
Munsif and the District Judge decreed that, although the defendants had for- 
feited the lease, the forfeiture thereof could not, by analogy to the ordinary 
kanom, he enforced, until the plaintiff had repaid the consideration. 

[33] The plaintiff preferred this appeal. 

Eyru Nambiar for Appellant. 

Respondents were not represented. 

* 

Judgment: — We do not agree with the Judge that, if the clause for for- 
feiture of the perpetual lease is enforceable, plaintiff is only entitled to a 
decree on refund of the consideration paid by the tenant at the time of obtaining 
the lease. Exhibit A contains no provision for such repayment, and an 
obligation to refund cannot be inferred from the clause for forfeiture. 

In the case of a kanom referred to by the Judge, what is forfeited is the 
right to retain possession for the full period of twelve years, the liability to 
repay the debt being in no way affected. Whereas in the case of a lease the 
consideration paid for it is exhausted by the grant of the lease, and the tenant’s 
forfeiture of the lease odnnot operate to convert the original consideration 
into a debt. 

This lis the only«point that has been argued for appellant, and respondents 
have not appeared. 

* Second Appeal No. £06 of 1898. 
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We, therefore, allow this appeal and setting aside the decrees of 
the l<$wer Courts so far as they disallow plaintiff's claim to possession of the 
land, we decree that defendants do surrender the land to plaintiff and pay his 
costs throughout. 


[ 18 Mad. 38 ] 

APPELLATE CIVIL. 

The 27th September and 2nd October , 1894. 

Present : 

Mr. Justice Mijttusami Ayyar and Mr. Justice Shephard. 

Alagappa Chetti (Plaintiff ) Appellant 

verms 

Vellian Chetti and another (Defendants) Respondents." 

Partnership — Suit by one member of an undivided Hindu family —Non- 
joinder of other persons interested in a family business . 

In 1887 the plaintiff appointed the defendant to serve for three yoars as manager of a 
business in Moulmein, which was the business of the undivided Hindu family to which the 
plaintiff belonged. In 1898 the plaintiff, without joining the other members of his family, 
sued the defendant for damages for breach of the contract of service : 

CM] Held , (1) that the suit was not maintainable in the absence from the record of the 
cither partners in the business ; 

(‘2) that, under the circurastanoes, the name of the plaintiff in the cause-title 
could not be taken as designating his partners also ; 

(3) that, by reason of the fact that the amendment might deprive the defend- 
ant of the defence of limitation and of the other circumstances in the case, the plaintiff 
should not be allowed on appeal to amend the plaint by bringing his partners on to the 
record. 

APPEAL against the decree of C. Gopalan Nayar, Subordinate Judge of Madura 
(East), in Original Suit No. 4 of 1893. 

This was a suit brought by the plaintiff to recover from defendant 
No. 1 and his son the sum of Rs. 15,495 as damages sustained by reason of 
the first defendant’s misconduct as agent for a business carried on at Moulmein 
under the name of Pana Ravanna Mana Ana Alagappa Chettiar. 

It appeared that the first defendant had been appointed by the plaintiff to 
the management of the business in question on 19th January 1887, and had then 
signed a document, designated in the plaint as a salary chit, by which he under- 
took to serve the business for a period of three years. The defendants pleaded, 
inter alia , that the plaintiff, being a member of the undivided Hindu family to 
which the business in question belonged, was not entitled to maintain the suit in 
his sole name. Preliminary issues were framed with reference to this plea, and 
it was found that the constitution of the firm was as alleged by the defendants, 
and the above plea was upheld. The suit having been thereupon dismissed, 

the plaintiff preferred this app eal. 

_ ^ Qf lg94 
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Subramanya Ayyar , Ranga Ramanujachariar and Desikachariar * for 
Appellant. 

Mr. R. F. Grant for Respondent No. 1. 

Sivasvami Ayyar for Respondent No. 2. 

Judgment. — It appears from the plaint that the first defendant Vellian 
was, on the 19th January 1887, engaged by the plaintiff to carry on his busi- 
ness in Moulmein for a period of three years, and that, accordingly, he did act 
as the plaintiff’s agent till the 17th December 1889, when he left Moulmein. 
It is charged against the first defendant that during the period of his agency 
he acted in contravention of the plaintiff’s orders, and that, on his return to 
this country, he refused to render proper accounts. The plaint was presented 
on the 14th January 1893. 

On the 14th August 1893, the defendants put in separate [38] written 
statements, in both of which it is objected that the suit is bad for non-joinder 
of parties, because the plaintiff is only one of several members of a Hindu 
family carrying on business in partnership together. On the same day, the 
14th August, certain preliminary issues were adjusted with reference to this 
objection. By the first of them the question of fact is raised whether “ (as 
alleged in the plaint) the plaintiff is sole owner of the firm P. R. M. A. in Moul- 
mein or whether such firm has other partners or belongs to a family which 
has other members.” On the 2nd November certain persons describing them- 
selves as members of the family of the plaintiff Alagappaput in petition stating 
that Alagappa was the manager o? the family business, and that the first 
defendant was by him alone appointed agent, and asking that the plaintiff 
might be permitted to proceed against the defendants. 

On the 14th November the plaintiff himself filed a petition praying that, 
if the Court holds the other members of his undivided family should also be 
parties, they might “ also be described as plaintiffs.” On the same day the trial 
of the preliminary issues took place. The plaintiff Alagappa was examined as 
a witness. He at once admitted that he was not the sole owner of the firm, 
but that five persons in all named by him and members of his family were 
interested in it. The witness proves the execution by the first defendant 
Vellian of the document (A) called a salary chit and explains that the letters 
P. R. M. A. appearing in that paper before his name Alagappa are not his own 
initials, but stand for the firm’s name. 

On the evidence the Judge held that the plaintiff was not competent to main- 
tain the suit in his own name only. He further, with reference to the petition 
presented on the same day but after he had expressed an opinion adverse to the 
plaintiff, refused to allow any addition of new parties. The suit was accordingly 
dismissed. The appeal was supported on alternative grounds. It was argued 
that the plaintiff Alagappa was competent to maintain the suit in his own name, 
or in the alternative that the designation of the plaintiff in the cause-title was 
sufficient to denote all the persons interested in the firm. There can be no 
doubt that as a general rule all the members of a partnership firm ought to be 
joined as plaintiffs in a suit brought in respect of transactions with the 
partnership. It makes no difference that the persons, carrying on business 
together, were also members of a Hindu family — Kalidas [86] Kevaldas v. 
Nathn Bhagvan (I. L. B., 7 Bom., 217) and canes cited. The proposition that 
the manager of a Hindu family can sue without joining those interested with 
him is one which cannot be supported and no authority was cited in support 
of it save 4 dictum in Arunachala v. Vythialinqa (I. L. B., 6 Mad., 27). There 
can be no doubt, in the present case, that the employment of Vellian as agent 
was an employment in the business of the firm and that the contract was 
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made by Alagappa on behalf of the firm. The appellant's vakil, however, 
endeavoured to convince us that Alagappa, though acting for the firm, made the 
contract in his own name under such circumstances as to entitle him to sue 
alone. The case, of Agacio v. Forbes (14 Moore’s P. C., 160) was cited, and it was 
urged that similarly here Alagappa was entitled to sue alone. In Agacio v. 
Forbes (14 Moore’s P. 0., 160) it is true that the contract made iri Hongkong 
between the plaintiff and the defendant was made for the benefit of the plaintiff’s 
firm ; but the consideration for it, namely, the forbearance by the plaintiff from 
proceedings threatened against third parties, was a consideration moving from 
the plaintiff alone, for he alone was in Honkgong representing his firm which 
carried on business in Valparaiso. 

If, instead of being a partner, Agacio had been a mere agent of a 
foreign principal, the case would have come within the principle recognized 
in section 230 of the Contract Act. And in considering the question of 
parties to an action, the case of partners and that of agent and principal 
stand on the same footing, the question in either case being with whom was the 
contract made in point of law. Lind ley on Partnership, 3rd edition, page 487. 
For these reasons we think that the authority cited is not applicable. In the 
present case there is nothing to show that the right of suing on the contract 
was restricted to the plaintiff — Lucas v. De la Gour (1 M. k S., 249). On the 
contrary, it appears on the face of the salary chit that the retainer is by the firm 
and not by Alagappa in his individual capacity. It follows that the general rule 
above stated requiring the joinder of all the partners must, apply. See Lindley 
on Partnership , 3rd edition, pages 486 and 489. 

This being so, we are asked to read the name of the plaintiff given in 
the cause-title as designating not Alagappa only but his [37] partners or 
coparceners*. It seems to us impossible, in the circumstances of the present 
case, to say that there is a mere misdescription as was held to be the case in 
Kasturchand Bahiravdas v. Sagarmal Shriram (I. L. R, 17 Bom., 413). It 
is abundantly clear that the plaint was not read by the plaintiff’s vakil in the 
manner in which we are now asked to read it, for otherwise the pleader would 
not have gone to trial on the issue raised by the Judge with regard to the 
question whether the plaintiff had other partners. It is contended that the 
pleader misconstrued the plaint, but the mistake is by no means obvious, and 
we must assume that the party is duly represented by his pleader. 

We are clearly of opinion that the defect is one which only could be 
cured by the addition of the persons who along with Alagappa constitute 
the plaintiff’s firm or family. It remains then to consider the question 
whether even at this stage those persons ought to be brought on the record. 
No formal appplication to that effect was made in the Court below T nor 
is any such application made before us. Qn the respondent’s behalf it is 
said that the required amendment ought not now to be made, because 
any claim against Vellian by the partners of Alagappa would be barred by 
the Statute of Limitation. Even on the 14th August when the informal 
application was made on behalf of those persons such suit would equally 
have been barred. On the other hand, the plaintiff had elected to go to trial 
without offering to amend and therefore ought to he left to the consequence — 
Dnlar Ghand v. Balram Das (1. L. R, 1 All., 4* r >3). 

The case of Mohummnd Zahoor Ali Kha?i v. Mussnmat Thakooranee R utta 
Koer (11 M. 1. A., 468, 486) was cited in support of the contention that thq, 
possibility of the bar of limitation afforded a reason for allowing an amendment. 
That caseis, however, plainly distinguishable from the present and from Weldon 
v. Neal (19 Q. B. D., 394). In Mohummud Zahoor Ali Khan v. Mussumat 
Thakooranee Butta Koer( 11 M. I. A., 468, 486) the mistake made consisted 
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not in the non -joinder of parties or the omission of any statement of claim, 
but in the joinder of parties who ought not to have been joined. In the result, 
the cause was remitted for trial on the issues touching the liability of the 
defendant Rutta Koer on the bond in respect of which [88] the 9uit had been 
brought. It is not necessary to consider what would be the consequence if 
the other partners were joined, as to which point several cases were cited — 
Kahdas Kevaldas v, Nathu lihagvan (I. L. R., 7 Bom., 217), Narayana Chetti 
v. Sivaraman Chetti (Appeal No. 81 of 1887, unreported). 

In our opinion the amendment which, as has been observed, was never 
asked for in this Court or in the Court below ought not now to be made. 

If by the amendment the defendants were deprived of the defence of 
limitation, then according to the view taken in Weldon v. Neal (19 Q. B. D., 
394) and followed in this Court in Mallikarjuna v. PulLayya (I. L. R., 16 Mad., 
319) the amendment ought not to be allowed. On the other hand, if the 
amendment must, by the operation of section 22 of the Limitation Act, lead 
to the dismissal of the suit, then it would clearlv he useless. 

The appeal is dismissed with costs. 

NOTES. 

[OYERRULED- 

In the following cases, the view taken was similar to that ill this case: — (1899) 23 
Mad., 190 ; (190?) 17 M. L. J., 25 (notes of Recent cases) : (1903) 25 All., 378 ; (1907) 29 All., 
311. 8ee also (1903) 25 Ail., 378: (1903) 28 Bom., 11: (1905) P.R., 57; (1900) P.R., G9 : 
In 32 Mad,, 284 : 5 M.L.T.. 351) this was reaffirmed in spite of a ruling to the contrary, 
in 23 Mad., 326, But See now, 83 AH., 272 where the Privy Council reaffirmed the 
representative character of the sole business manager of a joint family, See also9A.L.J. 
844 ; 819 ; 15 C.L.J., 446 ; 21 508. As regards the «tage in which amendment may 

not be permitted, see also (1913) 21 I.C., 306 ; (1911) 9 I.C. 760 (Mad,.).] 

[18 Mad. 38] 

APPELLATE CIVIL. 

The 17th and 18th April , 1894. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Moidin Kubti and others (Plaintiffs) Appellants 

versus 

Beevi Kutti Ummah and others (Defendants Nos. 1 to 41 

and 43 to 45) Respondents. * 

Malabar law — Compromise of doubtful claims by adult members of a tarwad — 
Suit by junior members to rescind the compromise — Limitation Act — 

Act XV of 1877, s. 7. 

In 1878 the senior members of a Malabar tarwad, in bona fide compromise of certain 
doubtful claims, executed an instrument conveying away certain land of the tarwad. In 1891 
certain junior members of that tarwad, including soveral minors, sued to recover possession 
of the land in question. Others of the junior members of the tarwad had attained majority 
more than three years before the suit and had not impugned the validity of the conveyance ; 
these persons were joined as defendants. None of the plaintiffs had attained majority 
in 1878 : 

* Held , that the RUit was barred by limitation. 

tm Semble : that a compromise of a doubtful claim made by the adult members of a 
tarwad bona fide and in the interest of the tarwad is binding ou the minor members. 

9 Appeal No. 21 of 1893. 
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APPEAL against the decree of 0. Gopalan Nayar, Subordinate Judge of North 
Malabar, in Original Suit No. 28 of 1891. 

Suit to recover possession of lands with mesne profits. The plaintiffs 
were two adult and twenty-one infant members of the tarwad to which belonged 
also defendants Nos. 1 to 8. The remaining defendants (other than persons 
impleaded as tenants in possession merely) were members of a second tarwad 
to which certain property had been assigned in compromise of various 
disputed claims by defendants Nos. 1 to 4, the senior members of the 
plaintiff's tarwad, under a karar (Exhibit BB), dated 30th May, 1878. 
The lands sought to be recovered in this action were those comprised in the 
karar above referred to and the prayer of the plaint was in the following 
terms : — “ The karar, dated 18th Edvam 1053, entered into by the first to fourth 
defendants and the ninth, tenth and thirteenth to sixteenth defendants by which 
the properties described below were transferred to the ninth to twenty-seventh 
defendants' Muthalakarn tarwad being invalid and not binding on the plaintiffs, 
it is, therefore, prayed that a decree may be passed directing the ninth to 
twenty-seventh defendants to surrender possession to us of the properties 
described in the schedules below with everything therein.” 

The Subordinate Judge held that the instrument was under the circum- 
stances of the case binding upon the plaintiffs and also that the claim was 
barred by limitation. He accordingly dismissed the suit against which the 
plaintiffs preferred this appeal. 

Mr. Krishnan , Bhashyam A yy augur and Scshachanar for Appellants. 

Sankara n Nayar and liyrn Nambiar for Respondents. 

Judgment. — Two questions arise for determination in this appeal, viz., 
(i) whether the suit is time-barred, and (ii) whether the karar (BB) is binding 
*on the plaintiffs. 

As to the first question, the suit was brought on the 6th October 1891 to 
set aside the karar, dated 30th May 1878, and to recover, for the benefit of the 
tarwad, possession with mesne profits of the properties, the subject of the 
karar. 

The plaintiffs are members of the tarwad called Thayattum house 
and were minors at the date of BB, which purports to he a [403 
compromise executed in favour of the ninth, tenth and thirteenth defendants 
by defendants Nos. 1, 2 and 3, who are the mothers of the plaintiffs. 
Defendants 4 to 8 are also members of plaintiffs’ tarwad; of them fourth 
defendant was a major at the date of BB and consented to it. Defendants 5 
to 8, who were then minors, attained majority more than three years prior to 
the suit and never attempted to get the karar set aside. It is contended for 
the appellants that their right to bring this suit is in the nature of an individual’ 
right, and is saved by section 7 of the Limitation Act for three years after 
attainment of majority. As pointed out in Snshan v. Bajagopala (I. L. R., 13 
Mad., 236) and Vigneswara v. Bapayya (1. L. R., 16 Mad., 436) section 7 
cannot apply to a case in which there are also majors having a common 
right whose suit would be barred. The fact of the suit being brought by the 
minors alone does not affeco the principle of the decision in the above cases. 
We think, therefore, the Subordinate Judge is right in holding the suit to be 
time-barred. 

We also consider his decision to be right on the raorits. The arguments of 
appellant’s Counsel do not satisfy us that the Judge is in error in holding 
that a compromise of a doubtful claim made by the adult members of a tarwad 
bona fide and in the interest of the tarwad is binding on the minor members. 
There is evidence that the claim set up by ninth defendant to the karnavanship 
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of the tarwad was not altogether devoid of foundation as shown by the 
Subordinate Judge in paras. 19 and 20 of his judgment. 

The evidence discloses no trace of fraud or collusion between the parties 
to the compromise. Defendants 1, 2 and 3 are plaintiffs* own mothers and 
they were assisted by second plaintiff’s father and also by a vakil of the 
family. 

We dismiss the appeal with costs. 

NOTES. 

[ See also (1895) 1!) Mad., -243; (J907) 11 C. W. N., 478 on appeal from (1904) 
6 Bom., L.R., 925] 


[41] APPELLATE CRIMINAL. 

The noth July, -list Aunud and 7th September , ISO A. 

Present : 

Sir Arthur J. il. Collins, Kt., Chief Justice and 
Mr. Justice Parker. 

Agra Bank, Limited (Petitioner) 

versus 

Irishman (Respondent.)" 

Criminal Procedure Code — Act X of ss. 145 and 140. 

A Magistrate, in making an order under Criminal Procedure Code, sections 145 and 146i 
must inquire into the question which party was in actual possession at the time of the 
institution of the proceedings and not at the time when the order is made. In making this 
enquiry the Magistrate may presume that when a vendor sells part of a property he retains all 
that he does not sell. 

PETITION under sections 435 and 439 of the Criminal Procedure Code, praying 
the High Court to revise the order of the Subordinate Judge (First-class Magis- 
trate of Nilgiris, Ootacamund), passed in Miscellaneous Case No. 1 of 1894. 

The facts of this case appear sufficiently for the purposes of this report 
from the following judgment of the High Court. 

Mr. B. F. Grant for Petitioner. 

Mr. Johnstone for Respondent. 

Judgment. — This is a petition by the Agra Bank to revise an order of the 
First-class Magistrate of Ootacamund under sections 145 and 146, Criminal 
Procedure Code, attaching two plots of land as to which he was not able to 
decide whether the Bank or the counter-petitioner, Mr. Leishman, was in pos- 
session. The admitted facts are that in 1885 the Bank sold a portion of the 
Bella Vista property in Ootacamund to the Murree Brewery Company. Shortly 
afterwards, in 1885 or 1886, some sort of survey was made, and the Brewery 
Company put down demarcation stones to show the limits of their purchase 
and planted gum trees to mark the boundary. Matters so continued tul J£r. 
Leishman agreed to purchase the Brewery Company at the end of 1892. He 
was put in possession of the machinery and buildings, but in 1893, after survey 
of the boundaries by a Mr. De Lima, he [42] became of opinion that the 
boundaries as defined by the stones put down by the Brewery Company were 

* Criminal Revision Case No. 316 nf 1894. 
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not in accordance with their title-deed, and that he was entitled to more land 
than was included within those boundaries. In order to rectify these defici- 
encies Mr. Leishman took upon himself to remove the boundary stones and 
to peg out a line and fence to show what his boundaries really were, and it is 
his action in this respect that led to the breach of the peace which caused, the 
Magistrate to intervene. 

The Magistrate held (i) that he had to determine if either of the contend- 
ing parties was in possession at the time of his writing his order , and (ii) that 
there was no presumption that the Bank had retained plots 1 and 2 after 1885. 
In consequence of his holding upon this second point, the Magistrate held he 
had not to determine whether Mr. Leishman had obtained de facto and phy- 
sical possession and the language used by the Magistrate appears to intimate 
that had it not been for this opinion his decision might have been different. 

We are of opinion that on both these points the Magistrate was in error. • 
There is a consensus of authority that the possession to be inquired into is the 
possession at the time of the institution of the proceedings — Krishna Dhone 
Dutt v. Troilokia Nath Biswas (I.L.B., 12 Cal., 539), Bechu Sheik v. Deb Kum- 
ar i Dasi (I.L.R., 21 Cal., 404), In the matter of the petition of Jai Lai (I.L.R., 
13 All., 362) and In the matter of Iluchapa and Shivagangava fi.L.R., 15 Bom., 
152). It is obvious that the words in section 145, Criminal Procedure Code, 
the fact of actual possession,” must have reference to some fixed point of 
time. It cannot, as pointed out in the Bombay case, have reference to some 
date long anterior to the date of the proceedings being instituted, nor can it 
refer to a point of time subsequent to the commencement of the inquiry. The 
time to be taken is obviously the date of the Magistrate being satisfied there is 
ground for his intervention under section 145, in other words, the date of the 
institution of the proceedings. 

Nor can we agree with the Magistrate in his opinion that there is no presump- 
tion that the Agra Bank retained possession of plots 1 and 2. There is a general 
presumption that when a vendor sells part of a property he retains all that he does 
not sell. In this case it is admitted that the two plots lie outside the boundary 
[43] stones put down by the Murree Brewery Company. This would of itself 
be sufficient to throw upon Mr. Leishman the onus of proving that he was in 
possession. There is, however, no room for any presumption at all about the 
matter, for in his evidence Mr. Leishman states : — “ On November 4th, 1893, 

I took possession of disputed block No. 2. Of land on Murree Brewery side 
of fence in No. 1, I took possession on 4th November, 1893, and the portion of 
No. 1 on Bella Vista side in March 1894. ” There is thus a clear admission 
that up to these dates possession was with the Agra Bank, and the sole ques- 
tion for determination is whether there is evidence that the Bank has been 
dispossessed since those dates 

From this it appears that no effective possession was taken by 
Mr. Leishman in March as he claims, and the Bank still remained in possession 
up to May notwithstanding the trespass. 

On these grounds we must set aside the order of the Magistrate attaching 
plots 1 and 2, declare that the Agra Bank is entitled to retain possession till 
evicted in due course of law, and forbid all disturbance till such eviction. 

NOTES. 

[ See also (1900) 24 Bom., 527 ; (1903) 25 All., 537.] 
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[18 Mad. 48] 

appellate civil. 

The 13th and 16th July , 2S&2. 

Present : 

Mr. Justice Mijttusami Ayyar and Mr. Justice Best. 

Namasivayam Pillai (Plaintiff) Appellant 

versus 

Nellayappa Pillai and others (Defendants Nos. 1 to 3) Respondents. * 

Specific Relief Act — Act 1 of 1377, s. 27 — Trusts Act — Act II of 1332, s. Ill- 
Purchaser with notice of prior contract to sell. 

In a suit for land it appeared that the plaintiff had obtained a registered sale-deed com- 
prising the property in question from defendants Nos. I and 2 who had already (to the 
plaintiff’s knowledge) contracted to sell it to another and that the plaintiff had paid no 
consideration for the sale-deed, which in fact represehted a collusive transaction entered into 
to defeat the prior contract : 

Held, that the plaintiff was not entitled to recover. 

CM] Second Appeal against tho decree of S. Gopalachari, Subordinate Judge 
of Tinnevelly, in Appeal Suit No. 101 of 1891, reversing the decree ol II. Kistna 
Rau, District Munsif of Tinnevelly, in Original Suit No. 614 of 1888. 

The plaintiff sued to recover possession of a house with mesne profits 
from the date of registered sale-deed, comprising the house in question, execu- 
ted to him by defendants Nos. 1 and 2 on 29th November, 1888. Defendant 
No. 3 had previously, viz., on 11th October, 1888, agreed with the other defen- 
dants for the purchase of tho house. The District Munsif passed a decree in 
favour of plaintiff, which was reversed on appeal by the Subordinate Judge, 
whose findings are stated with sufficient fulness for the purposes of this report 
in the judgment of the High Court. 

Pattahhirama Ayyar for Appellant. 

Parthasaradhi Ayyam/ar for Respondent No. 3. 

Judgment: — This was a suit brought by appellant as purchaser to recover 
possession of a house which was alleged to have been sold to him by first and 
second defendants for Rs. 250 on the 23rd November, 1888. Exhibit A is the 
sale-deed sued upon, and it was registered on the 7th December 1888. The 
appellant’s case was that on the 6th October, 1888, first and second defendants 
agreed to sell their house to him for Rs. 250, and received Rs. 12 in advance, 
that they received afterwards the balance of Rs. 238 and executed and regis- 
tered the sale-deed A. The third defendant or respondent who resisted the 
claim contended that first and second defendants contracted to sell the house 
to him for Rs. 300 on the 1 1th October, and, receiving Rs. 50 in advance, placed 
the house in his possession, and that the balance was paid by him on the 11th 
November, 1888. He urged further that the contract set up by the appellant 
as made on 6th October was not true, that document D was spurious, and that 
first and second defendants colluded with the appellant and refused to execute 
a sale-deed to himself. The Court of First Instance decreed the claim, but on 
appeal the Subordinate Judge dismissed the suit and directed appellant to pay 
third defendant’s costs. 

v Second Appeal No. 1669 of 189& 
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The lower Appellate Court found that no contract was made with the 
plaintiff on the 6th October 1888. and that there was no payment of Rs. 12 or 
of Bs. 238 as alleged by him. It has also been found that first and second 
defendants agreed on the 11th October to sell the house to third defendant and 
placed him in [43] possessipn on receipt of Rs. 50 in advance and subse- 
quently received the balance of the purchase- money. The Subordinate Judge 
has held further that the plaintiff got the sale-deed A with the knowledge of 
the prior contract with the third defendant, and that he was therefore not a 
bona fide purchaser for value without notice. It is argued on second appeal 
that upon the facts found by the lower Appellate Court, appellant is entitled 
to a decree. But we are unable to accede to this suggestion. From the fact 
of appellant having had at the date of his sale-deed A knowledge of the prior 
contract of sale with the third defendant, it is clear that under section 27 of 
the Specific Belief Act, his claim, as based on the registered sale-deed, cannot 
prevail against the third defendant’s right to insist on the specific performance 
of the prior contract, though such right rests merely on an agreement to sell. 
It is obvious from section 91 of the Indian Trusts Act that, if appellant 
acquired any property in the house, he must be taken to have acquired it for 
the benefit of the third defendant to the extent necessary to give effect to his 
right to enforce specific performance. It is then said that such right is now barred 
by limitation and that the property, acquired under Exhibit A, though subject 
to third defendant’s right to enforce specific performance at the date of its 
acquirement, has now become absolute. To this objection, we are not prepared 
to attach any weight. It is conceded that the right to insist on specific per- 
formance vesting by the prior contract in the third defendant was actionable 
both at the time when the sale-deed A was executed and when the third 
defendant’s written statement was filed. A legal right, which is made the 
subject of a suit or a plea if actionable when the suit was commenced or the 
plea was set up, does not cease to be adjudicable by reason of the prescribed 
period of limitation having since elapsed at the date of decree. For instance, a 
bond which is not barred at the date of suit or a plea of sot off which is not 
invalid from lapse of time when it is set up, cannot be held to be barred though, 
at the date of decree, the period of limitation may have expired. 

Another fact found by the Subordinate Judge is that for the sale-deed A no 
value was paid, and that the intention with which it was collusively given and 
accepted was merely to thwart the third defendant on this point. The Subordi- 
nate Judge observes as follows : — “ The truth is the house in dispute is 
inconveniently situated so far as the plaintiff is concerned, and he wants to buv 
[46] it, but is not willing to pay the price demanded, and when a neighbour 
arranged to have it, he, with a view to thwart him, induces defendants 1 and 2 
to execute a registered sale-deed to himself. ” In substance the finding is that 
Exhibit A was contrived as a means of defrauding the third defendant and has 
the semblance of a sale or legal transaction. The Subordinate Judge has, it 
must be remembered, discredited appellant’s evidence that he paid value for 
the sale-deed and found collusion between appellant on the one part and first 
and second defendants on the other. No property passes or is presumably 
intended to pass when there is in substance no legal transaction, hut a mere 
semblance of it collusively contrived as an instrument of fraud. This second 
appeal fails and is dismissed with costs. 

NOTES. 

[ See also (1899) 27 Cal., 4G8.] 
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* [18 Mad. 46 ] 

APPELLATE CRIMINAL. 

The 2nd. August , 1894. 

Present : * 

Mr. Justice Best. 

Queen -Empress 
versus 

Jagannayakulu and others." 

Towns Nuisances Act ( Madras ) — Act III of 1889 , s. 8 — Common gaming 
house -Vacant unenclosed site. 

The accused were found gaming on a vacant siie, the property of the seventh accused. 
The seventh accused was convicted under Towns Nuisances Act(Madr.is), ss. 0 and 7, and the 
other accused under s. 7. 

Held , that the site in question was not a common gaming house, and that the convic- 
tions were accordingly wrong. 

Case referred for the orders of the High Court under section 438, Criminal 
Procedure Code, by H. T. Ross, Sessions Judge of Godavari. 

The case was stated as follows : — 

“ The accused were convicted by the Court of First Instance under section 
3, clause (10) of Act III of 1889, for being found gaming in a vacant site be- 
longing to the seventh accused. The Appellate Court, finding that such 
private site was not a public [47] street, road, thoroughfare or place of public 
resort, and that section 3 of the Act could, therefore, not be applied to the 
case, altered the conviction to one under sections 6 and 7 of the Act as 
regards the seventh accused, the owner of the site, and to one under section 
7 as regards the first accused, these being the only two who appealed out of 
the nine persons convicted by the Court of First Instance. 

“ These convictions under sections 6 and 7 are, in my opinion, bad in law. 
The essential point in both sections is that the place used should be a * com- 
mon gaming house.’ This is not defined in Act III of 1889 ; but even taking the 
definition in Act III of 1888, this vacant site of the seventh accused cannot, 
on the evidence, be brought within the definition. There is no evidence that 
instruments of gamii g are kept or used *there for the profit of the owner, 
and the Appellate Court had no right to assume that such must be the case. 
It is in fact, simply a case, so far as the evidence goes, of a man and his friends 
playing a game of chance in his private place, just as one might play loo in 
one’s own house, and it is ridiculous to call the place a ‘common gaming 
house’ in the circumstances.” 

Parties were not represented. 

Judgment. —The finding is that the “ gaming ” took place in a vacant site 
belonging to the seventh accused adjoining a public street. 

The Deputy Magistrate held that this did not constitute an offence punish- 
able under clause 10 of section 3 of Act No. Ill of 1889 (Madras), which 
makes prunishable gambling or cock-fighting in any “ public street, road, 
thoroughfare or place of public resort.” In thus holding the Deputy Magistrate 
is no doubt right. But he proceeded to find the first and seventh accused (the 

* Criminal Revision Case No. 342 of 1894. 
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only appellants in the ease), respectively, guilty of offences punishable under 
sections 7 and 6 of the Act, the latter of which renders liable to punish- 
ment any person who 44 opens, keeps or uses or permits to be used any common 
gaming house, M while the. former makes punishable any person “ found 
gaming or present for the puigpose of gaming in a common gaming house. ” 
The Deputy Magistrate refers to the definition of 44 common gaming house ” 
as contained in Madras Act III of 1888, and, as it contains the word 
M place ” holds it wide enough to include any “ vacant site.” It is clear 
that the word 44 place ” in the definition in question must be read with 
CM] the words immediately preceding, namely, “ enclosure, room or 
place.” It clearly means some 4 enclosed ” place. Even assuming, therefore, 
that the definition in Act III of 1888 can be used for the purposes of Act III 
of 1889, the site in question cannot be held to be a common gaming house.” 

All the convictions in both the Courts are set aside and the fines levied 
will be refunded. 


[18 Mad. 48] 

APPELLATE CRIMINAL 


The 8th and 28th August , 1894 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 

Queen -Empress 
versus 

Palayathan.* 


Abkari Act (Madras) — Act I of 1886, s. 43— Default by persons bailed to 
appear before the Abkari Inspector— Procedure of Magistrate. 

When an Abkari Inspector under Abkari Act, s. 43, forwards a bail bond to a Magis- 
trate in order that payment may be compelled of the penalty mentioned therein, the 
Mfpatmta should call upon the person liable to appear and show cause against such order 
being made, and should otherwise observe the procedure prescribed in Criminal Procedure 

Code, s. 514. t 

~ * Criminal Revision Case No. 272 of 1894. 


T [ Sec. 514 : — Whenever it is proved to the satisfaction of the 
Procedure on forfeiture Court by * wb j ob a bond under this Code has been taken, or of the 
of bond. Court of a Presidency Magistrate or Magistrate of the first class, 

or when the bond is for appearance before a Court, to the satisfaction of such Court, that 
ha. been forfeited, the Court shall record the grounds of such proof, and may oall 
S£n wy^ tound by such bond to pay the penalty thereof, or to show cause why .t 

guj&ojenT'oause is not shown and the penalty is not paid, the Court may proceed to 
recover S w^e issuing a warrant for the attachment and sale of the moveable property 

we^tr^y be executed within the leoal limits of the jurisdiction of the Court 
Which ia.^7 and it shall authorise the distress and sale of any moveable property 


6 MAP, — M 
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Case referred for tfie orders of the High Court under section 438 of the Criminal 
Procedure Code, by J. Thomson, District Magistrate of Chingleput, in Refer- 
ence No. 239 of 1894. 

The case was stated as follows : — 

“ One Para Paliathan stood surety for one Munuswami Gramani charged 
with an offence under section 55 of the Abkari Act (I of 1886) and executed 
a bail bond before the Police Station-house Officer in the sum of Rs. 25 
for the appearance of the accused before the Inspector of Salt and 
Abkari Revenue, Conjeeveram Circle, whenever required. A summons 
issued by the Abkari Inspector for appearance on the 11th July 1893 was 
duly served on the accused, but was disobeyed. Three warrants were 
then issued for his arrest, but were returned unexecuted, the man having 
[49] absconded. The Inspector of Salt and Abkari Revenue thereupon sent 
the bail bond to the Stationary Sub-Magistrate, Tiruvallur, and requested him 
to proceed against the surety for the recovery of the penalty evidently under 
section 43 of the Abkari Act. The Sub-Magistrate took a statement from the 
surety, in which he explained that he was present when the summons was 
served on the accused and that his responsibility ceased with that. The papers 
were then recorded by the Sub-Magistrate, and when reminded by the Abkari 
Inspector, he informed him that he accepted the explanation of the surety and 
excused him. 

Leaving aside the question whether the Magistrate had rightly exercised 
his discretion in accepting such an explanation and in his final disposal of the 
matter by simply recording the papers and passing no distinct order, the point 
on which orders are now solicited by me is whether the Sub- Magistrate has any 
discretion to remit or reduce the penalty mentioned in the bail bond. Section 
43 of Act I of 1886 leaves it to the discretion of the Abkari Inspector to decide 
whether proceedings should be had to compel payment of the penalty, and 
when he so decides and applies to the Magistrate having jurisdiction for enforc- 
ing it, the question arises whether the latter has any option in the matter, or 
must simply recover the penalty in the manner provided by the Code of 
Criminal Procedure for similar default, i.e. % by the issue of a distress warrant 
for the attachment and sale of the moveable property of the person, etc. (vide 
section 514, Criminal Procedure Code). 

That is the literal view. The Sub- Magistrate’s reasons for holding a 
different one are — 

(1) bail bonds being often taken by Station-house Officers under section 

40 (2) of the Abkari Act, the amounts as fixed by them would become 
final, the Abkari Inspector having no power to reduce them if they 
are excessive ; 

(2) there could be no appeal to the District Magistrate under section 515, 

Criminal Procedure Code, to reduce the amount or to set aside the 
order of a Sub- Magistrate ordering its payment. 

Possibly, if an Abkari Inspector can decide whether a penalty is to be 
enforced or not, he has power also to reduce the amount and ask for only a 
portion being recovered. Under section 515, Criminal Procedure Code, all 

belonging to such person without such limits, when endorsed by the Distriot Magistrate 
within the local limits of wljpse jurisdiction such property is found. 

If such penalty be not paid and cannot be recovered by such attachment and sale, the 
person so bound shall be liable, by order of the Court which issued the warrant, to imprison- 
ment in the civil jail for a term which may extend to six months. 

The Court may at its discretion remit any portion of the penalty mentioned and enforce 
payment in part only.] 
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orders passed by the Sub-Magistrate [30] under section 5f4 are appealable to 
the District Magistrate, and the latter, I infer, could alter the amount levied 
if he thought that necessary.” 

The Government Pleader and Public Prosecutor (Mr. Powell) for the Crown. 

Judgment. — Section 43, Madras Act I of 1886, provides that when, by 
reason of default of appearance of a person bailed to appear before an Abkari 
Inspector, such officer is of opinion that proceedings should bo had to compel 
payment of the penalty mentioned in the bond, he shall forward the bond to 
the Magistrate having jurisdiction to try the offence of which the person bailed 
was accused, and the Magistrate shall proceed to compel payment of the 
penalty in the manner provided by the Criminal Procedure Code for the recovery 
of penalties in the like cases of default of appearance by a person bailed to 
appear before his own Court. * 

The procedure which the Magistrate has to follow is laid down in section 
514, Criminal Procedure Code. The question is whether the language of 
section 43 of the Madras Abkari Act makes the Magistrate a mere executing 
officer and takes away from him the discretion which he would be at liberty to 
exercise if the defaulter had failed to appear before his own Court. If the 
Magistrate is merely an executing officer, the provisions of section 514, 
Criminal Procedure Code, enabling him to call upon the defaulter to show cause 
why the penalty should not be enforced would become inapplicable, and the 
appeal to the District Magistrate given by section 515, Criminal Procedure 
Code, would also be taken away, since there can be no ground for appeal or 
revision if the inferior Magistrate could not exercise any discretion, but was 
bound by law to pass one order only. 

The Legislature has not provided for any revision of the orders of the 
Abkari Inspector, who is not bound even to call upon the defaulter to show 
cause why the penalty should not be enforced. If, therefore, the Magistrate 
has no such power, the amounts fixed by the Station-house officer under section 
40, clause 2 of the Abkari Act would become final, since no power is given 
to the Abkari Inspector to reduce the penalty. 

We are of opinion that the Legislature could not have intended such a result, 
and that the intention was to make all the provisions of secton 514, Criminal 
Procedure Code, applicable to a Magistrate enforcing a penalty on the 
application of an Abkari Inspectoral ]under Section 43, Madras Act I of 1886. 
From the fact that the Inspector is directed to send the bond to the Magistrate 
“having jurisdiction to try” the offence of which the person bailed is accused, 
the intention of the Legislature would appear to have been that the Magistrate 
should proceed in the same manner and with the same powers as if the default 
had been made by a person bailed to appear before his own Court. This in- 
ference is strengthened by the fact that where the Legislature intended as in 
section 516 , Criminal Procedure Code, that the* Magistrate should have no 
discretion, but should merely execute the orders of superior authority, the 
direction to levy the amount may be addressed to “ any ” Magistrate. 

Nor can we suppose that the Legislature intended to make the orders of the 
Station-house officers and the Abkari Inspectors final, and to take away by 
implication the liberty to appeal under section 515, Criminal Procedure Code. 

For these reasons we are of opinion that the view taken by the Second- 
class Magistrate as to his legal powers was correct. 
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[18 Had. 91] 

APPELLATE CRIMINAL. 

The 25th September, 1894. 

PBESENT : 

Mb. Justice Best. 

Queen-Empress 

versus 

Kuppayyar and another.* 

Criminal Procedure Code — Act X of 1882, s. 145 — Parties bound by order. 

Orders passed under Criminal Procedure Code, section 145, are binding only on the actual 
parties to the cases in which thoy are made. 

CASE referred for the orders of the High Court under section 438, Criminal 
Procedure Code, by G. Stokes, District Magistrate of Salem. 

The case was stated as follows : — 

“ The facts are shortly that a dispute existed in regard to a piece of land 
in the Singapore village, and the Head Assistant [32} Magistrate passed an 
order under section 145, Criminal Procedure Code, declaring lhat one Krish- 
nayyar was entitled to retain possession of the land till ousted in due course of 
law. In this order but two persons are mentioned — Nanjunda Sastri and Krish- 
nayyar. Subsequent to the date of this order, the accused in the present case, 
the Village Munsif and Karnam of the village, entered on and disturbed Krish- 
nayyar’s possession and he charged them with mischief. They have been 
acquitted by the Second-class Magistrate on the ground that, as they were no 
parties to the proceedings in which the Head Assistant Magistrate’s order was 
passed, they were not bound by these proceedings, and he finds that no 
criminal intent is proved against them. 

“ I find, on examining the proceedings in which the Head Assistant 
Magistrate’s order was passed, that the Village Munsif and Karnam were 
witnesses in these proceedings, and were examined in them by the Police, and 
distinctly disputed then the complainaut’s right to the land then in dispute. 
In fact, the Head Assistant Magistrate finds that the Village Munsif was at the 
bottom of the whole dispute in that case. 

“On the record, therefore, it seems to me that the finding of the Sub- 
Magistrate is opposed to fact, and that the accused were parties to these proceed- 
, ings so as to be bound by the order. I am aware that it has been ruled, see 
in re Gopal Burnawar (3 B. L. B., App. Cr., 13), also in re Nobo Kishore 
Ghackerbutty (7 C. L. B., 291), that in a dispute between A and B and his 
tenants, where A was by an order declared to b9 in possession, subsequently 
tenants of B could not be criminally punished for disobeying this order, but I 
think this a most mischievous and unnecessary ruling, and one which renders 
the maintenance of the peace needlessly more difficult. The Magistrate may 
forbid all disturbance of such possession until the party is evicted in due course 
of law. The order under section 145 seems much in the same category as an 
order addressed to the public under section 144, and to be 'justified by exactly 
the san}e reasons. The ruling is a premium on what has been done in this case, 
viz., to put forward only one di sputant, and then an other and so on, wasting 

* Criminal Revision Case No. 490]of 1894. 
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the Magistrate’s time to no purpose and perhaps keeping open a dangerous 
dispute. 

“The Magistrate’s proceedings seem further to be defective, [53] for 
there is nothing' on the record to show that he has taken any steps to ascertain 
whether the land' referred to in the Head Assistant Magistrate's order is 
the same as that to which mischief has been caused. The complainant asserts 
this; but the accused deny it.” 

Parties were not represented. 

Judgment. — I concur in the opinion expressed in ro Gopal Burnawar 
(3 B. L. R., App. Cr., 13) that an order passed under section 145 of the Code of 
Criminal Procedure is binding only on the actual parties to the case in which 
it was passed. 

The mere fact of a person being examined as a witness in such a case does 
not make him a “ party ” bound by the order. 

The inconvenience pointed out by the District Magistrate can bo avoided 
by care being taken to include as parties to proceedings under section 145 all 
persons interested in, or claiming a right to, the property in dispute. Cf. Bam 
Chandra Das v. Monohur Boy (I. L. R., 21 Cal., 29). 

This case is not one calling for interference under section 4.38 of the Code 
of Criminal Procedure. 


[ 18 Mad. 08 ] 

APPELLATE CIVIL. 

The 31st August and 20th September , 1894. 

Present : 

Mr. Justice Muttusami A war and Mr. Justice Shephard. 

Gurulingaswami (Plaintiff) Appellant 

versus 

Ramalakshmamma and another (Defendants Nos. 1 and 2) Respondents. 1 * 

Hindu law— 'An only son given in adoption by his widowed mother — 
Estoppel— Specific Belief Act — Act I of 1877 , s. 42 — Suit 
for declaration by a remote reversioner — Parties . 

The plaintiff, claiming a remote reversionary interest in the estates of a deceased Hindu, 
sued for a declaration erf the invalidity of an adoption made by the widow. It appeared that 
the nearer reversioners (who wero in the first instance joined as defendants in the suit) 
refused to call in question the validity of the adoption and that the plaintiff himself had 
concurred in it at the time when it took place. It appeared further that the alleged adopted 
son had been given in adoption by his widowed mother, and also that he was an only son ; 

* Appeal No. 17 of 1894. 
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[N] S eld, (l) that the plaintiff was entitled to being the suit without proof of fraud oh 
the part of the nearer reversioners ; 

(2) that the nearer reversioners were rightly impleaded in the suit ; 

(8) that the plaintiff was not estopped from impugning the adoption by 
reason of his couduct at the time when it took place ; 

(4) that the adoption was not invalid under Hindu law, 

Scmble : A Hindu widow can give hor son in adoption without special authority from 
her husband. 

Appeal against the decroe of H. T. Ross, District Judge of Godavari, in Original 
Suit No. 19 of 1892. 

The plaintiff sued for a declaration of the invalidity of the adoption of 
defendant No. 2 by defendant No. 1, who was the widow of the last male owner 
of certain estates in which the plaintiff claimed a reversionary interest. The 
reversioners, less remote than the plaintiff, were in the first instance joined as 
defendants, but the District Judge held that they were unnecessary parties and 
removed their names from the record. The plaintiff averred that these persons 
had either colluded with the lirst defendant in making tho adoption or had 
otherwise "precluded themselves from impugning its legality or had refused to 
do so. It appeared that the plaintiff, like the other reversioners, had him- 
self concurred in the adoption, but it was alleged that he had done so in ignor- 
ance of the following circumstances, viz., (l) that the consent of the sapindas 
to the adoption had not been given in good faith, (2) that the second defendant 
was an only son and (3) that he had been given in adoption by his mother 
who had not been expressly authorized to do so by her husband, deceased. 
The District Judge held that the suit was noG maintainable by the plaintiff in 
the absence of proof of fraud on the part of the nearer reversioners. He further 
held on the merits that the adoption was valid. An issue raised by the defen- 
dants as to whether the plaintiff was estopped from maintaining the suit by his 
concurrence in the adoption was not determined by the District Judge who, 
upon the foregoing findings, passed a decree dismissing the suit. The plaintiff 
preferred this appeal.'"' 

Mr. J. G. Smith for Appellant. The suit by the plaintiff is maintainable 
as the nearer reversioners refused, colluded or concluded themselves from 
suing. Ram Anand Kumoar v. The Court [55] of Wards (I. L. R., 6 Cal., 764). 
The plaintiff is not estopped as his consent, if any, was given in ignorance of 
the law. Vishnu v. Krishnan (I. L. R., 7 Mad., 3), Gopalayyan v. Raghupa - 
tiayyan (7 M.H.C. R., 250). As to the validity of an adoption of an only son, 
the High Courts are at variance, whereas the Privy Council have treated such 
an adoption as undoubtedly invalid— obiter dictum in Nilmadhub Doss v. 
Bishumbev Doss (13 M. I. A., 85, 100). As to the Indian decisions such an 
adoption was held to be invalid in Waman Raghupati Bovav . Knshnaji Kashi - 
raj Bova (I. L. R., 14 Bom., 249), Raja Upendra Lai Roy v. Srimati Rani 
Prasannamayi (1 B. L. R., A. C., 221), Manick Chunder Dutt v. Bhuggobutty 
Dossee (I. L. R., 3 Cal., 443), Nilmadhub Doss v. Bishumbcr Doss (13 M. I. A., 
85, 100/ In Allahabad the latest Full Bench decision is in favour of such 
an adoption, Beni Prasad v. Hardai Bibi (I. L. R., 14 AIL, 67), following Hanu- 
man Tiwari v. Chirai (I. L. R., 2 All., 164), which cases *are in conflict with 
another Full Bench decision in Tnlshi Ram v. Behari Lai (I. L. R., 12 All., 
32§), but the expression of opinion in the latter case appears to be obiter as 
"the case v^rent off on another point. In Madras such an adoption was held 

* The parties to this s jit are staled to be Sudras, but their caste is not mentioned in the 
xeoofcd.— Cfteporfcr’a Note.} 
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valid in Chinna Ooundan v. Kumara Goundan (1 M. H. C. R., 54) and in 
Narayanasami v. Kuppusam * (I. L. R., IX Mad., 48). In Sri Ammi Devi v. 
Sri Vikrama Devu (I. L. R., 11 Mad., 490), the question was treated as having 
been settled by the Priv^j Council, but the latter tribunal dissented from any 
such view. 

In the Rajah of Tanjore’s case the Government of India treated such an 
adoption as valid, Mayne, § 133. The doctrine A factum valet does not apply 
in such a case where there is an imperative interdiction. Broom's Legal 
Maxims, page 175, Gopal Narhar Safray v. H.inmant Ganesh Safray (I. L. 
R., 3 Bom., 273), Ganga Sahai v. Lekhraj Singh (I. L. R., 9 All., 253). 

The Advocate-General (Hon. Mr. Spring Biamon) abandoned the conten- 
tion that the suit was not maintainable by reason of the remoteness of the 
plaintiff's interest, and argued that the adoption was not contrary to Hindu 
Law, at any rate according to the view adopted in this Presidency, and even 
if it were that factum valet [ applied Q. He pointed out that no suggestion had 
been made in the lower Courts as to the plaintiff having joined in the adoption 
any ignorance of law and that this had not been proved. 

t 

[863 Muttusami Ayyar, J. — There are two proprietory estates called Kapi- 
leswarapuram and Kesanakuru in the district of Godavari. Their last male ownor 
was one Buchi Sarvarayudu. He died without male issue, leaving him surviv- 
ing a widow named Rama Lakshmamma. On the 10th November 1888 she 
adopted the second defendant, Pattahhiramayya, and this suit was brought to 
have it declared that his adoption is invalid and inoperative. 

It is not alleged in the plaint that Buchi Sarvarayudu authorized Rama 
Lakshmamma to adopt, and it is the case of both parties that the adoption was 
made under the sanction or with the consent ol his sapindas or gnatis. The 
plaint alleged that their consent was given under corrupt inducement. It is 
an undisputed fact that the second defendant was the only son of his father, 
and he was given in adoption by his mother after the death of his father. On 
this point the plaintiff’s case was that a Hindu widow 7 in Southern India is 
incompetent to give as well as take a son in adoption, without express authority 
from her husband. It was contended for the defence that no such authority 
was needed to validate the gift in adoption, and that second defendant's father 
had also given such authority prior to his death. The adoption was impeached 
by the plaintiff on three grounds : — 

(i) the sanction or the consent of sapindas was not given bond fide ; 

(ii) the adopted was an only son ; and 

(iii) a widow was incompetent to give away her only son save under 
express authority from her husband. 

The plaint admits that plaintiff is one of the sapindas of Sarvarayudu 
who consented to, or concurred in, the adoption, and the pedigree filed in the 
case shows that defendants Nos. 3, 5 and 7, whose names were struck out by 
the Judge, on the ground that they were not necessary parties to the suit are 
nearer in sapinda relationship than plaintiff. r 

Two preliminary objections were taken to the suit, viz.: — 

(i) that as a demote reversioner the plaintiff could not maintain the 
suit, and 

(ii) that by his concurrence in the adoption when it was made, he was 
estopped from impeaching its validity. 

These form the subject of the first and second issues, and the averments in 
regard to the invalidity of the adoption form the subject of the third issue. 
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$|; [87] There is a note made by the Judge during the examination of the 

plaintiff as his own tenth witness that his Vakil gave up his contention in 
reference to the first issue. It is argued by his Counsel on appeal that there 
was misapprehension on thepart of the Judge, and that what was really abandoned 
was, not the first issue but the first part of the third f issue. What contention 
the plaintiff's Vakil intended to give up in the Court below is also a subsidiary 
question which has to be dealt with in appeal. 

I shall first deal with this question, next with the two preliminary questions, 
and lastly with the three grounds on which the adoption is assailed by the 
appellant. As regards the contention which appellant’s Vakil gave up in the 
Court below, there is reason to think that appellant’s Counsel is probably right. 
The Judge's note is in these terms : — “ At this point plaintiff’s pleader, Mr. 
Ward, intimates that he will confine plaintiff’s case to the question of law that 
the adoption is invalid by reason of the second defendant being an only son. In 
reply to this point Mr. Ward gives up the rest of the plaintiff’s case.” If 
Mr, Ward gave up his contention as to the first issue it would be inconsistent on 
his part to reserve his right to question the validity of the adoption, for in that 
case, he would have no locus standi at all. On the other hand, the suggestion 
of appellant’s Counsel is reasonable because, as will presently appear, there 
was not even the shadow of a reason to give up the plaintiff’s right to main- 
tain the suit, whilst the evidence as to sapindas having sanctioned the adoption 
otherwise than bond fide was so contradictory or discrepant as to raise a pre- 
sumption that Mr. Ward might not have desired to press it on the Court. 

Passing on to the first issue, there can be no doubt that it must be decided 
in appellant’s favour. The general rule is, no doubt, that a suit of this nature 
should be brought by the presumptive reversionary heir; but it is a recognized 
exception to that rule that a more distant reversioner can maintain the suit if 
he can show that those reversioners who are nearer to the deceased in the line 
of succession are either in collusion with the widow, or have precluded them- 
selves from interfering, or refused without sufficient cause to institute proceedings, 
or concurred in the act alleged to be wrongful. The law is enunciated to that 
effect by the Privy Council in liani Anund Koer v. The Court of Wards (L. K., 
8 I. A., 14, S.C., I. L. R., 6 Cal., 764). There is [58] proof in the case before 
us that defendants Nos. 3 and 5 who are nearer than plaintiff sanctioned or 
concurred in the adoption and the seventh defendant who is also a reversioner 
withdrew the suit he had instituted to set aside this adoption. In passing, I 
may also observe that the Judge is in error in striking out the names of nearer 
reversioners. They are legitimate parties to the suit and their Lordships of 
the Privy Council observe to that effect in the case cited above. 

As regards the second preliminary question the decision must be in plain- 
tiff’s favour. No estoppel can arise from ignorance of law which both parties 
must be presumed to know. The adoption took place in 1888, whilst this suit 
was brought in 1892. There are not in this case equitable considerations 
consequent on the growth of a new family or rights of property under an 
invalid adoption concurred in for a considerable interval of time. It must also 
be remembered that according to true Hindu theory, adoption is both a 
religious and a secular act, and estoppel cannot take the place of a religious 
act on which rests the conventional Hindu belief that a valid adoption generates 
filial relation and religious competency to make funeral and annual offer- 
ings with efficacy. 

Passing on to the third issue, appellant's Counsel admits that the conten- 
tion to which the first part of the third issue relates was given up by appel- 
lant's pleader and it is unnecessary for me to discuss the evidence regarding it. 
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Another contention with reference to the third issue is that a woman is not 
competent to give away an only son in adoption without express authority 
from her husband. The Judge observes that in fact the second defendant’s 
mother who gave him in adoption had her husband’s authority. There is 
the plaintiff's own admission to that effect in Exhibits V and VII and there is 
also the evidence of the second defendant’s maternal uncle. Again, the ques- 
tion whether such authority is necessary to validate the gift in adoption 
in Southern India arose in Narayanasami v. Kuppusamt (I. L. R., 11 Mad., 
43). It was held in that case that a widow’s power to give a son in adoption 
is coextensive with that of her husband and that no special authority is 
needed from him. The Smntn and commentaries which bear on the subject 
are cited in that decision and it is [59} shown that the conclusion arrived at 
by the author of Datta Chandrika is that in the absence of express prohibition 
from the husband, the widow has the same power to give that he has. 

This brings under our consideration the substantial question in this suit, 
viz., whether an only son can be given in adoption. 

There are several Smrilis which forbid such adoption. They are cited in 
the leading case on the subject, viz., Ghinna Gaundanv. Kumara Ganndan 
(1 M. H. C. R. f 54). Several of them state the reason of the prohibition is the 
desire to prevent the extinction of the natural family or the failure of funeral 
offerings to the deceased members of that family. The texts are also referred to 
in Narayanasami v. Kuppusanu (1. L R., 11 Mad., 43) where the question arose 
but was not pressed on the Court. In 1862, the question was first considered 
by the High Court in Ghinna Gaundan v. Kumara Ganndan (1 M. H. C. R., 
54). It was decided in that case that if an only son were adopted, the 

adoption would he valid : the ground of decision being that the Smritis which 

forbid it were only directory and not imperative, and that though the 

adoption was a sinful act, it was not invalid if it took place. In that case 
prior decisions reaching back to the early part of this century are relied 
on in support of the decision. The opinions of Sir Thomas Strange and 
.Tagannatha are also mentioned. I may refer to the opinion of Viswanp,th 
Narayana Mandlik on the subject. It appears further from Narayana- 
sami v. Kuppusami (I. L. R., 11 Mad., 13), that the decision in 1862 

was followed in Vikrama Devu v. Neelamani Patta MaJiadevi (Appeal No. 70 
of 1882, unreported, but see note at end of this report). In 1886, the appel- 
lant’s pleader did not press the point that such adoption was invalid in view 
of the course of decisions in the Presidency. No case is cited in which such 
adoption was held in Southern India to be illegal. In this state of authorities, 

1 do not think that the question is res Integra and I am of opinion that the 
Judge was right in following the course of decisions in this Presidency for the 
reasons stated by him. The result is I would dismiss the appeal with costs. 

Shephard, J.— This is an appeal against the decree of the District Judge 
dismissing the suit brought by the plaintiff for a declaration of the invalidity 
of the adoption of the defendant Pattabhiramayya by the defendant Rama* 
lakshmamma, who is the childless widow of the last holder of certain estates 
in which the plaintiff claims a reversionary interest. Although the judgment 
[60] against the plaintiff is professedly based on the .Judge’s opinion with 
regard to the question raised by the third issue, he expresses an opinion adverse 
to the plaintiff on the first issue, and arguments were addressed to us with 
regard to shat issue as well as the second. The opinion expressed by the Judge 
is tli at the plaintiff not being the nearest reversioner cannot maintain the suit 
without showing collusion on the part of the intermediate reversioners. If it 
is meant that refusal on the part of those persons to question the adoption is 


6 MAP.— 58 


409 



l,jLv& 18 Mad. 61 GURtJUNGA SWAMI V. RAM ALAKSHMAMMA [1894] 

f not sufficient; to justify the plaintiff in suing, I think that the$fudge is wrong, 
for it is clear that under those circumstances and withoufc#proof of fraud a 
reversioner in the plaintiff’s position may maintain a suit to protect his rever- 
sionary rights. The plaint makes the necessary allegations and there is evidence 
to support them. The Judge says that the plaintiffs pleader abandoned this 
part of the case — but I cannot help thinking he must have misunderstood the 
pleader. 1 can understand that the pleader resolved to confine his attack 
on the adoption to the one objection founded on the fact that the subject 
of the adoption was his father’s only son, and that is recorded in the 
Judge’s note. But as long as lie persisted in that point he cannot reasonably 
be supposed to have given up all contest on the collateral question raised by 
the first issue. 

On the second issue raising the question of estoppel, I think it is rfhfficient 
* to say that in my opinion no estoppel arises as against the plaintiff by reason 
of the mere fact that he concurred in an adoption which was supposed by all 
parties concerned to be legal arid valid. 

The substantial question in the appeal is whether the adoption of an only 
son is valid according to Hindu Law. 

As long ago as 1862 this question was held by this Court to be concluded 
by authority — Chinna Ganndan v. Kumara Gaundan (1 M. H. C. R., 54). 
Since then the question has been raised again three times and received the 
same answer, Sri Ammi Devi v. Sri Vikrama Dew (I. L. R., 11 Mad., 486, 
489) and Narayanasami v. Kuppusami (I. L. R., 11 Mad., 43). The authority 
referred to includes the opinion of Sir Thomas Strange and Colebrooke and 
decisions in 1801 and 1817. It is not shown that the current of authority 
is broken by any single decision in this Presidency to the contrary. 

[61] It is pointed out to us that some doubt seems to have been enter- 
tained by the learned Judges who took part in the decision of 1884. ' The, 
circumstance may perhaps be accounted for by the fact that the Chief Justice 
had previously, when a member of the Allahabad Court, expressed an opinion 
adverse to that entertained by this Court. [See Hanuman Tiwari v. Ghirai 
(I. L. R., 2 All., 164, 169)] . The fact remains that the current of authority is 
for this Presidency unbroken. The present question is by no means the only 
question of Hindu law on which the High Courts have maintained different 
views. On questions of this class it appears to me pre-eminently desirable 
not to disturb well settled rules of law. I would, therefore, decline to treat 
the question as an open one and would dismiss the appeal with costs. The 
point taken with regard to the pleader’s fee was dealt with at the hearing. I 
would decline to interfere with the Judge’s discretion. 

NOTES. 

(This case was affirmed by the Privy Council in (1899) 22 Mad., 898 ; (1899) 21 All., 
4(50 ; wherein the law was finally declared in favour of the legality of the adoption of an only 
son. See also (1899) 24 Bom., 367 ; (1899) 1 Bom., L.R., 144. 

As regards the reversioner’s right of suit, .see also (1904) 28 Mad., 57 : 14 M. L. J., 209.] 


* The allusion here is to the unreported case above cited, via., Vikrama Devu v v Neela- 
mani Paiia Mahadevi decided in 1884 by TURNER, C.J., and MUTTUSAMI A WAR, J. 
That portiomof their judgment in which the present subject was dealt with is given at (I.L. 
B , 11 Mad., 489,) in the report of the appeal in the Privy Council against the decree of the 
Sigh Court,— {Reporter's Note). 
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[18 Mad. 81] 

APPELLATE CIVIL. 

The 4th and 9th April , Ih94, 

Present : 

Mr. Justice Muttusami Aeyar and Mr. Justice Best. 


Sangu Ayyar (Plaintiff) Appellant 

versus 

Cumarasutni Mudaliar and others (Defendants) Respondents. 511 


Transfer of Property Act - Act IV of ItiSX, s. 54 —Execution ol sale-deed 
ivithout consideration — Subsequent transfer for value — Priorities, 

In a suit for land, it appeared that in 1887, A had executed in favour of B a registered 
conveyance of the land in question, which purported to be a sale-deed, but that no considera- 
tion was in fact paid ; and that A who had retained possession sold and delivered it to C and 
D and that they then discharged a mortgage which was to have been paid off by B. In the 
interval between the two transactions above referred to, the plaintiff had purchased the land 
from B and he now alleged [69] that the persons in possession had executed a rent agree- 
ment, in fact found to be a forgery, unde** the terms of which he claimed to eject them. 

Held, chat the plaintiff’s claim founded on the transaction of 1887 did not prevail against 
C and D. 

SECOND Appeal against the decree of O. Chandu Menon, Subordinate Judge 
of Tinnevelly, in Appeal Suit No. 198 of 1892, affirming the decree of C. Sub- 
ramania Ayyar, District Munsif of Tinnevelly, in Original Suit No. 313 of 1891. 

Suit to recover land with mesne profits. The plaintiil claimed title under 
a registered sale-deed (Exhibit D) for Es. 300, dated 5th November 1888 and 
executed in his favour by defendant No. 1, who had purchased the land under 
a registered sale-deed in 1887 (Exhibit A) from two persons named Sundara 
Nadan and Gurusami Nadan. It was further alleged the defendants Nos. 2,4, 
and 6, who in 1888 were in possession as tenants of defendant No. 1 under a 
lease (Exhibit B) had then been directed by him to attorn to the plaintiff and 
had in fact done so. 

Defendants Nos. 3 and 5, who alone contested the suit, claimed title 
under a registered sale-deed executed in their favour by Gurusami Nadan in 
January 1890. 

It appeared that a mortgage debt due by Sundara and Gurunada Nadan 
was to have been paid off by defendant No. 1 in 1887, but was in fact subsist- 
ing till 1890 when it was discharged by defendants Nos. 3 and 5. 

Th& District Munsif dismissed the suit, finding that the alleged sale to 
defendant No 1 was supported by no consideration, and that Exhibit B, which 
was a document purporting to be signed by the alleged tenants, was a forgery. 

His decree was affirmed on appeal by th e Sub ordi nate Judge. 

» SecondATpeal No. 1547 of 164, 1893. 
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VOLK ART BROTHERS 1). 


The plaintiff preferred this second appeal. 

Sundara Ayyar for Appellant. 

Krishna&ami Ayyar for Respondents Nos. 3 and 5. 

Judgment.— It is contended that document A being registered the property 
passed to the first defendant, though it is found that no consideration was paid 
as specified in A, and that, consequently, the subsequent sale to defendants Nos. 
3 and 5 is invalid on the ground that it was made by a person having no 
title to convey. In support of this contention reliance is placed on Bam 
[63] Lakhan Rai v. Bandan Rai (I.L.R., 2 All., 711), Bishenmun Singh v. The 
Land Mortgage Bank of India (I.L.R., 11 Cal.. 244), Omtdmal Motiram v. Davu 
Bin Dhondiba (I.L.R., 2 Bom., 547) and also on section 54 of the Transfer of 
Property Act. 

The present case is, however, distinguishable from the above. Here the 
first purchaser abstained from paying the purchase-money from 1887 to L890, 
and allowed his vendor to retain possession, and then to sell the property to 
defendants 3 and 5, who, in consequence, paid off the moitgage that was to be 
discharged by the original purchaser. 

* The plaintiff purchased the same property from the first defendant in 1888, 
and lay by till 1890, and then, forging the lease B, brought this suit for posses- 
sion of the property without ottering to pay the consideration or accounting 
for it. 

We are unable to say that his conduct discloses an intention to insist 
upon the original sale as a valid transaction. 

After thus lying by for several years, we do not think he should be permit- 
ted in equity to turn round on others who have paid valuable consideration 
and succeed with the aid of a forged document. To do so would be to permit 
the Registration Act to be turned into an instrument of fraud. 

We dismiss the appeal with costs. 


NOTES. 

I See ill so (1U04) -28 Mad., 124 : 14 

[ 18 Mad. 68 ] 

APPELLATE CIVIL. 


The 'Alai October l HO A and 6th February , 1694. 
Present: 

Mu. Justice Muttusami Ayyak and Mk. Justice Best. 


Yolkart Brothers Plaintiffs 

versus 

Rutnavelu Chetti Defendant' 


Contract Act— Act IX of $: 39 — Shipment at monthly intervals. 

The defendant agreed to purchase from the plaintiff 120 cases of condensed nfjtlk which 
were to be shipped in Loudon and delivered in Madras. The agreement stipulated for shipment 
in six lota of twenty cases each at monthly intervals, but it contained a proviso, whereby the 
plaintiff* wore excused from monthly shipments if space in ships sailing for Madras were not 

/ * Referred Case No. 12 of 1892. 
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available. The second shipment was [ 69 ] not made within one mouth from the date of the 
first shipment, Lher&ipon the defendant repudiated the contract : 

Heidi (1) that the interval of time contemplated in the contract was one mouth more or 
less, regard being had to the time which it might bo reasonable to allow to the plaintiffs for 
finding a steamer a variable for the required shipment ; 

(2) that the plaintiffs having failed to make the second shipment by a steamer of 
which they might have availed themselves, the defendant was justified in rescinding the 
contract. 


CASE stated bv P. D. Shaw, Chief Judge of the Court of Small Causes, Madras, 
under Act XV of 1882, s. 69. 

The case was stated as follows : — 

Suit for recovery of Rs. 583-9-1, the loss sustained by reason of the 
failure of defendant to pay for, and take delivery of, one hundred cases condens- 
ed Swiss milk ordsred by the defendant from plaintiffs at Madras on 14th 
May 1890, and which were re-sold on defendant’s accouut on or about 5th and 
9th February 1891. 

The order or contract on which plaintiff's sue is Exhibit A, and was for one 
hundred and twenty cases each four dozens —1 lb. round tins condensed milk, 
Milk Maid brand, at 15 per case, packing as usual with iron hoops. 

‘ Shipment in six lots of twenty cases each at monthly intervals. First ' 
shipment within 3-4 weeks from receipt of telegram or sooner if possible. 

Stock Mark g b.’ 


Defendant admitted the contract, but pleaded that as to one hundred cases 
it was rescinded by him on 18th August 1890, that the milk imported by plain- 
tiffs was not according to contract, and that even if liable for the milk he was 
not chargeable with the godovvn rent, interest and charges claimed. 

It is well to state at once that defendant offered no evidence of the quality 
of the milk and practically abandoned this plea. The defendant’s case is that 
the milk was not shipped in due course according to the terms of the contract 
and that, in consequence, he rescinded, on 18th August 1890, the portion of the 
contract which remained to be carried out. 


The contention for plaintiffs is that the expression in Exhibit A, ‘ shipment 
in six lots of twenty cases each at monthly intervals,’ means shipment month 
by month, that is to say, if, as in this case, the first shipment was made in 
June and others in the following consecutive five months, the condition has 
been fulfilled, and 1 find, as a fact, that, with the exception of the month of 
C6d] September, in which two shipments were made, the other shipments were 
so made. 

The defendant’s contention is that the expression ‘ monthly intervals ’ means 
that the shipments should be made at intervals of a month from each other. In 
Exhibit A there is also a proviso, by which the plaintiffs are excused from the 
monthly shipments if space in ships sailing for Madras was not available, but 
upon this point no evidence was adduced by either side, though on the 'plaintiffs* 
side it was shown that a ship left London on the 19th July and arrived here 
on the 21st August. 


A ajp the improbability of this contention of plaintiffs being the correct one, 
we have only to see what happened as to the second shipment : it was made 
over five weeks from the first shipment, viz., on 27th July, the first shipment 
having been on J.8th June, and the defendant did not get. notice of the arrival 
here of the second shipment till 6th September, thus leaving defendant during 
the whole month of August without any shipment. The evidence of Thomas 
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Binny and Co.’s shipping clerk, shows that the Golcondu , by which the seoond 
shipment arrived, arrived hereon 30th August. If plaintiffs’ contention is to be 
held good, then it would be necessary to hold that a shipment at any time in the 
month subsequent to a previous shipment would fulfil the condition, and that 
although the agreement was for shipments at monthly intervals , the interval 
to be allowed between .them was not to be considered in carrying out the 
contract. 

The defendant’s contention seems to be more reasonable, for the importei 
in giving his order would naturally arrange that he should get his supplies at 
fixed periods and would not leave the dates of arrival uncertain, and the 
ordinary mode of doing this would seem to be by fixing the date of departure 
from the export country. Further, there is the evidence of the defendant’s 
agent corroborated to a certain extent by Exhibits D, E, F and No. 3, that this 
was the way the contract was understood by both parties originally. The 
defendant’s agent says he received notice of the arrival of the first shipment in 
July 1 and went to plaintiffs’ office and saw Mr. Schultzer and spoke to him 
through broker * Devaji Row. 1 said to him ‘ this first shipment has come late, 
in case the others arrive in thirty days regularly then only will I take them 
and if not I won’t take them : he said ail right. The second did not come in time 
within thirty days [66] from 20th July. So I wrote Exhibit D(18fch August 1890).’ 
B In Exhibit D defendant stated he had up to date received no invoice of a further 
shipment and as there was again delay in the delivery he refused to further go on 
with the contract. In Exhibit E which is reply to Exhibit D f plaintiffs say 'it is 
quite impossible to ship goods in exactly one month’s intervals as we must 
wait till a steamer is available to ship the same.’ This I think shows clearly 
how the plaintiffs understood the expression monthly intervals , and that it meant 
at those intervals as nearly as possible ; a pencil memorandum on Exhibit D, 
which was produced by plaintiffs, is to the same effect. This letter, Exhibit E, 
also to my mind reads as an excuse that no ship was available, but the witness 
Thomas proves that the Naoarnw left London on 19th July and, as before 
remarked, there is no evidence that there was no space available in her. Again, 
on receiving advice of the arrival of the second shipment he repudiated his 
liability by Exhibit H and referred plaintiffs to Exhibit D. Ah to the interview 
between Mr. Schultzer anddefendant’sagent in July, Mr. Scholl, plaintiffs ’witness 
and assistant, says he knew there had been a discussion between them and before 
the writing by plaintiffs of Exhibit 3 (11th September 1890), that Mr. Schultzer 
told him in July defendant had complained that the first shipment had not 
come within contract time as it had arrived in July instead of in June, 
and had agreed to accept it provided the other lots arrived in time, and that he 
Mr. Schultzer had promised that future deliveries should be made regularly every 
month. Mr. Scholl also stated originally that Exhibit D set out the complaint 
Mr. Schultzer had told him of and used the expression ‘ deliveries ’ should be 
made regularly every month, but changed to saying that the expression in 
Exhibit D, ‘future deliveries should be made regularly every month,’ had escaped 
his notice^and when he used the expression * delivery ’ he meant ‘ shipment.’ 
With reference to the defendant’s agent’s evidence and Exhibits D, E, F and No. 3, 
it has been commented on by defendant’s attorney that the plaintiffs have not 
examined Mr. Schultzer and the broker and it does seem extraordinary, for 
Exhibit D refers to the interview about the late shipment of the firsMot and 
the alleged promises and Exhibit 3 refers to leg® proceedings and the plaintiffs’ 
ability to produce witnesses as to the agreement made. 

f 673 I am of opinion that the proper construction of the contract A is 
^hat contended for by the defendant, viz., that the shipments were to be at 
Monthly intervals from each other and it is proved that a ship left London for 
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Madras on 19th July 1890, and there is no evidence that there was no room 
in- it for defendant’s goods. Plaintiffs further contend that, assuming the 
shipments were not in accordance with the terms ol Exhibit A, the defendant 
was not entitled to rescind the remainder of the contract, the agreement being 
for deliveries at different periods and divisible. The points to consider in 
reference to this question are whether it was one entire contract or several, 
and whether the time of shipment was of the essence of it, and I am of 
opinion that it was one entire contract and time of shipment was the essence 
of it. Upon the question of entirety of the contract the cases of Hoarev. Ren- 
nie (5 H. <fc N., 19), Honck v. Muller (L. R., 7 Q. B. I) , 92), Mersey Steel and 
Iron Co. v. Naylor Benzon A Co. (L. R, 9 App. Cases, 434) decide that where 
the agreement is for delivery of goods in monthly fixed portions, and 
that it in not carried out the contract is considered as a whole. Hoare v. 
Rennie (5 H. & N., 19) decided that where the quantity agreed to be delivered at 
a certain time was not so delivered to the vendee it was an answer to a suit for 
non-acceptance. Honck v. Muller (L. R., 7 Q. B. D., 92) decided that where the 
purchaser had not taken delivery of the first portion as agreed he could not insist 
on the vendor delivering the balance. The Mersey Steel and Iron Co. v. Naylor 
Benson A Go. (L. R., 9 App. Cases, 434) decided that where the vendors wrong- 
fully refused to make a further delivery on account of an agreement for monthly 
deliveries, the vendee was entitled to claim the fulfilment of the contract as a 
whole. In his judgment Lord Bramwell gave his opinion that Hoare v. Rennie 
(5 H. <fc N., 19) had been rightly decided. In this case if the proper construc- 
tion of the contract is that monthly intervals means shipments at intervals of 
a month, there was no shipment within that period -and thus it is within the 
principle of Hoaie v. Rennie (5 H. & N., 19). 

The plaintiffs rely on Simpson v. Crippin (L. R., 8 Q. B., 14) as showing 
that partial failure as to one instalment or . delivery does not entitle the 
promisor to refuse to complete the contract, and this it certainly does, but 
Honck v. Midler (L. R., 7 Q. B. D. 92) and Mersey Steel and Iron Co. v. Naylor 
Benzon A Co. (L. R., 9 App. Cases, 434) are later cases and were decided by the 
[68j Court of Appeal and the House of Lords. From the remarks made in Cutter 
v. Powell (Smith’s Leading Cases, vol. ii., p. 40), I am led to the conclusion that 
these two latter cases are now considered to give the law on the point. 

\s to time being the essence of the contract 1 have already remarked 
that at any rate it was so in the mind of the defendant, for he fixed a specific 
interval for the shipments to be made and defendant’s agent’s evidence and 
the Exhibits E and No. 3 show that plaintiffs also considered that time of 
delivery was one of the essential ingredients of the contract. Lord Cairns in 
Bowes v Shand (L. R., 2 App. Cases, 455) says ‘ therefore it may well be that 
a merchant making a number of rice contracts, ranging over several months of 
the year, will be desirous of expressing that the rice shall come forward at 
such times and at such intervals of time, as that it will be convenient for him 
to make the payments and it may well be that a merchant will consider that 
he has obtained that end if he provides for the shipment of the rice ’during a 
particular month or during particular months, and that he will know provided he 
had made that stipulation the rice will not be forthcoming at a time when it will 
be inconvenient for him to provide the money for the payment/ and again at 
page 465%»e non-fulfilment of at y term in a contract is a means by which a 
purchaser is able to get rid of the contract when prices have dropped ; but that 
is no reason why a term which is found in a contract should not be fulfilled. 

I am of opinion under the circumstances above set out that there was a 
breach of the oontract by the plaintiffs in not shipping the second shipment * 
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within an interval of a month from the 18th June 1890, that it was one contract 
for the purchase of one hundred and twenty cases of tins of Swiss milk, see 
judgment of Lord Selborne in Mersey Steel and Iron Co. v. Neuylor Benzon 
<p Co. (L. K., 9 App. Cases, 434) and that time was the essence of the contract 
and defendant was entitled to rescind or cancel the remainder of the contract 
(section 65 t * Contract Act) and that defendant exercised his right by Exhibits D, 
E and H ; and contingent upon the opinion of the High Court upon the two 
questions hereunder submitted, 1 give judgment for the defendant and dismiss 
the suit with costs. 

The questions I beg to submit are : — 

[ 69 ] Whether upon the facts stated in the case the opinion I have formed 
as to the proper construction of agreement A is correct, viz., that the expres- 
sion in it shipment in six lots of twenty cases each at monthly intervals 
means that the shipments were to be at intervals of a month from each other 
and not month by month, that is to say, in consecutive months ? 

(2) Whether upon the facts stated in the case, the defendant was entitled 
to rescind the portion ot the contract as to one hundred cases on the 18th 
August 1890, and did so by Exhibit D or at any time, and did so by Exhibits 
E (26th August 1890) and H (8th September 1890) ?'* 

Mr. K . Anderson for Plaintiff. 

Mr. B F. Grant for Defendant. 

Judgment. — The first question referred for our opinion is what is the 
proper construction of the agreement, Exhibit A. By that document the 
defendant agreed to purchase from the plaintiffs 120 cases of condensed milk 
which were to be shipped in London and delivered in Madras. The part of the 
agreement as to which there is a conflict is in these terms, “ shipment in six lots 
of twenty cases each at monthly intervals.” 

On behalf of the plaintiffs it was contended that the expression “ ship- 
ment at monthly intervals” means shipment in consecutive months or, as 
the learned Chief Judge puts it, shipment month by month, whereas the 
defendant contended that the expression meant that the shipment should he 
made at intervals of a month from each other. 

It is not suggested on either side that the expression is used among 
merchants in any technical sense. Now the term “ monthly ” can only mean 
once a month or every month and the term “ intervals ” the time between 4wo 
shipments. In the ordinary sense of the words therefore the expression 


* [Sec. 55. When a party to a contract promises to do a certain thing at or before a 
Effect of failure to per- time, or certain things at or before specified times, 


form at fixed time in con- 
tract in which time is 
essential. 


and fails to do any such thing at or before the specified time, 
the contract, or so much of it as has not been performed, 
becomes voidable, at the option of tbe promisee, if the intention 
of the parties was that time should be of the essence of the 
contract. 


if it was not the intention of the parties that time should be of the essence of the con- 
tract, the contract does not become voidable by the failure to 
Effect of such failure do such thing at or before the specified time ; but the promisee 
when time is not essential, is entitled to compensation from the promisor for any loss 
occasioned to him by such failure. 


If, i n case of a contract, voidable on account <?f the promisor’s failure to perform his 
promise at tho time agreed, the promisee accepts performance of 
Effect of acceptance of such promise at any time other than that agreed, the promisee 
performance at time other cannot claim compensation for any loss occasioned by the 
than that agreed upon. non-performance of the promise at the time agreed, unless, 
at the time of such acceptance, he gives notice to the promisee 
of his intention to do so. ] 
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■'shipment at monthly intervale 1 ' means that there was to be an interval of 
one month between each shipment As the learned Chief Judge observes, the 
importer wishing to arrange that his supplies should arrive at fixed periods 
would naturally stipulate that the date of shipment from the export country 
should be certain. He also refers to Exhibit E, the letter written by the 
plaintiffs' firm on' the 26th August* as showing that the plaintiffs pndef- 
stood that the term “ monthly intervals ” meant at intervals of a month as 
nearly as possible. It is urged by plaintiffs' Counsel that it would, be 
1703 unreasonable to hold that the plaintiffs contracted to ship the twenty 
cases at exact intervals of one month as they would have to wait till a steamer 
was available or* charter a special steamer for the conveyance of the twenty 
cases. There can be no doubt that in determining what is the construction 
to be put upon the term “ shipment at monthly intervals,” regard should be 
had to the possibility of finding a steamer available for shipment on or about 
the monthly interval as well as to the necessity for defendant getting his sup- 
plies at regular intervals. 

The reasonable construction, therefore, is that the interval contemplated 
by the parties to the document was not precisely thirty days or one month, 
but one month more or less, regard being had to the time which it may be 
reasonable to allow to the plaintiffs for finding a steamer available for the 
required shipment. 

This is in accordance with the rule mentioned by Cresswell, J., in Wilson 
v. Bevan (7 C. B. 673) which he stated in these words : — 44 When the intention of 
the parties to a contract is sufficiently apparent, effect must be given to it in 
that sense, though some violence be thereby done to the words. Where the 
intention is doubtful the safest course is to take the words in their ordinary 
sense.” In applying the rule it must also be observed that the hardship to 
either party is not an element to be considered unless it amounts to a degree of 
inconvenience and ahsurdity so great as to afford judicial proof that such could 
not be the meaning of the parties, Prebble v. Boghurst (I Swanston, 329). , 

With reference to the second question referred to us whether the 
defendant was entitled to rescind the contract, we observe that its decision 
depends upon a further question which contract was it which defendant claimed 
to be entitled to rescind. It appears that the first shipment was made on the 
18th June and arrived at Madras on 22nd July. Defendant complained that 
the consignment had arrived late, and at an interview, plaintiffs’ agent 
consented to accept delivery only on the assurance that future shipments or 
deliveries were regular. In their letter of the 11th September plaintiffs refer 
to his agreement as an agreement for “ shipment in due course”. The second 
shipment was made on the 27th July and arrived in Madras on the 6th Septem- 
ber. Meanwhile on the 18th August defendant had written to plaintiffs (Exhi- 
[7l3bit D) in these terms : — “ The first twenty cases should have been delivered 
in the month of June, instead of which you delivered them in July, wh$n you 
promised that future deliveries would be made every month.” It will be observ- 
ed that the defendant treated the original agreement (A) as one for “ deliveries 
at monthly intervals " and that he regarded the agreement of July as an agree- 
ment for "deliveries regularly every month.” The original contract was one 
for “ shipment at monthly intervals ” and the learned Chief Judge appears to 
hold that as the second shipment was not within one month from the date of 
the first shipment, defendant was entitled to repudiate the contract. That 
Would depend upon the question whether the interval between the 18 th June 
and 27th July was under the circumstances reasonable, regard being had to the 
time ordinarily necessary for finding a steamer available for the Shipment, . * 
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If it was the agreement of July which defendant claimed to repudiate,' 
there must be a finding what, the terras of that agreement were, and whether 
with reference to the construction we put upon the term “ monthly intervals ” 
defendant was entitled to repudiate it. 

We will ask the learned Chief Judge to return a finding upon these ques- 
tions. * 

In compliance with the above order, Mr. N. Subrahmanyam, the Acting 
Chief Judge of the Court of Small Causes, submitted his finding as follows : — 

Finding. — My finding on the first question is that defendant olairas to 
repudiate the original contract of 14th May 1890 under Exhibit A. It will be 
seen by the statements filed by the Attorneys of both the parties that it is 
not the case of either party that there was any new agreement on 21st July 
1891. Exhibits F, H, J and III also confirm their view ; what really 
took place on that date was that plaintiff having made a default in the 
first shipment, defendant complained on this score and at the interview 
on 21st July 1890 all that happened was that defendant agreed to waive his right 
to rescind the whole contract and accept the delivery of the first shipment on 
plaintiffs’ promising that future shipment should be regular as stipulated in the 
original contract A of 14th May. What happened, therefore, was an agreement 
to [72] stand by the original contract. The defendant makes plaintiffs under- 
stand more clearly, if possible, than before that time was of the essence of the 
contract. 

It becomes unnecessary to give a finding on the second question. 

Taking the third question to be whether the defendant was entitled to 
repudiate such new contract, it becomes unnecessary to give a finding on it. If 
the question is whether, with reference to the construction put by the High 
Court on the term monthly intervals, the defendant was entitled to repudiate, 
I agree with Mr. Shaw for the reasons given by him that defendant was 
entitled to repudiate the contract as the plaintiffs might have had the second 
shipment made by the steamer which left London on 19th July and he failed 
to do so. 

This case came on for final disposal when the Court delivered judgment 
as follows : — 

Judgment. — The first question was already answered in the affirmative. 

As to the second question also the answer must be in the affirmative on 
the findings now submitted. 

Wilson and Ring, Attorneys for Plaintiff. 

Branson and Branson, Attorneys for Defendant. 
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The 3rd, 4th, 5th, 10th, and 11th October, and Hist. December, 1893. 
and 30th April , 1894 . 

Present : 

Mr Justice Muttusami Ayyar and Mr. Justice Best. 


In Appeal No. 7 of 1892. 

Krishnasami Ayyangar (Defendant No. 5) Appellant 

versus 

Bajagopala Ayyangar and others (Plaintiff and Defendants Nos. 1 to 

4 and 6 to 9) Respondents.* 


In Appeal No. 50 of 1892. 

Rangasami Ayyangar and others (Defendants Nos. 2, 3 and 4) 

Appellants 

versus 

Bajagopala Ayyangar and others (Plaintiff and Defendant No. 1 and 

Defendants Nos. 5 to 9) Respondents.* 


In Appeal No. 51 of 1892. 

Krishnasami Ayyangar (Defendant No. 1) Appellant 

versus 

Bajagopala Ayyangar and others (Plaintiff and Defendants Nos. 2 to 6) 

Respondents.* 

Hindu law — Sale of a coparcener's share— Claim of coparceners on proceeds— 
Remuneration for management— Evidence Act— Act I of 1872, s . 35 — Judg- 
ments and private documents — Civil Procedure Code — Act XIV of 1882 , ss . 2. 
215, 540— Provisional decree— Admission made arguendo. 

In a suit for partition of family property it became necessary for the plaintiff to prove 
that his grandfather had been adopted by A, and he tendered in evidence judgments from 
which it appeared that A’s brother who was the grandfather of defendant No. 1, had sued 
to recover moneys due to A, alleging that the adopted son was an infant living under his 
protection. An adoption of the father of the defendant No. 1 by D was also put in issue, 
and to prove it defendant No. 1 tendered in evidence decrees in which the alleged adopted 
son was so described and also other documents (to which neither defendant No. 5 who denied 

the adoption nor hiB father was a party) where the same description was used. It appeared 

that one of the deceassd co-parceners had sold to a stranger his undivided share in 
m go an) j of 1892. 
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almost all the immoveable property of the family* and with part of the proceeds had 
discharged some debts and with the rest had purchased certain lands, now claimed 
[74] by his widow as his separate property. One of the defendants claimed to be credited 
with a sum payable to him as the managing coparcener under at deed, of management to 
which the plaintiff was not a party. 4 decree was passed declaring the share to which the 
plaintiff and some of the defendants were entitled in the family property, but reserving all 
other questions involved in the suit : 

Held, (1) that the decree was a provisional decree and was subject to appeal, but that it 
was irregular in form, in that it should have contained declarations as to all the rights and 
liabilities which had been adjudicated on and directions as to the accounts and enquiries 
remaining to be taken and made ; 

(2) that the documents tendered in evidence of the two adoptions above mentioned 
respectively were admissiblo in evidence ; 

(3) that the proceeds of the sale of the ecoparcener’s share so far as they were in 
excess of the requirements of his creditor’s equity were not divested of the character of 
coparcenary property, and the lands purchased therewith were consequently property subject 
to partition and not separate property as contended by his widow ; 

(4) that the claim under the deed of management was not valid against the 

plaintiff. 

Per cur,: The opinion expressed by a vakil in the course of argument adversely to a claim 
which he undertook to advocate is not binding on his client. ^ 

Appeal against the decree of G. Venkobachariar, Sudordinate Judge of Tanjore, 
in Original Suit No. 27 of 1890. 

The plaintiff sued for partition of the property of the undivided family 
consisting of himself and defendants Nos. 1 to 5, of which he claimed to be 
entitled to a half share. The seventh defendant was the widow of a deceased 
member of the family who, as was averred in the plaint, had in 1884 effected a 
partition with defendants Nos. 1 and 5 in fraud of the rights of the plaintiff. 
With regard to defendant No. 6, the plaint alleged that he had obtained from 
the late husband of defendant No. 7 a conveyance of his undivided one-third 
share of a moiety of the family property. It appeared from the conveyance 
that the transfer comprised only the executant’s share of the immoveable pro- 
perty of the joint family excluding therefrom a certain house. The consider- 
ation for the conveyance was made up of a previous debt and a sum of 
Rs. 21,150 then paid. With this money the transferor purchased certain land 
through his father-in-law who was joined in this suit as defendant No. 8 
and who managed the property by his agent, defendant No. 9. 

There was a contest with regard to the share of the plaintiff which turned 
upon the question whether or not his grandfather Varadayyangar was the adopt- 
ed son of Ammalayyangar as alleged by the plaintiff. In order to prove this 
adoption the [75] plaintiff tendered in evidence certain judgments from 
which it appeared that the grandfather of defendant No. 1 had brought 
suits to recover moneys due to the alleged adopted father, then deceased/ 
stating that he sued because Varaday yangar, the adopted son of Ammalayyangar, 
was aq infant living under his protection. Another alleged adoption came in 
question in this suit, viz., that of the first defendant's father by his uncle 
Dorasami. In order to prove this adoption there were put in evidence two 
decrees in which the alleged adopted son (then the defendant) was so described 
,,,and also various other documents (a sale-deed, a lease, a money-bond executed 
to him and a claim petition filed in a Munsif’a Court by third parties) to which 
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neither the fifth defendant who denied the adoption nor his father was a party, 

• where the same description appeared. 

Of some of the properties comprised in the plaint, defendant No. 7 alleged 
that they were self-acquired properties of her deceased husband and claimed to 
be entitled to them in preference to his coparceners. These wore the properties 
purchased with the money paid by defendant No. 6, via., Rs. 21,150 as mention- 
ed above. At the hearing in the Subordinate Court the plaintiff’s vakil stated that 
the claim in respect of this property, which had been made the subject of the 
ninth, tenth and sixteenth issues, was made “ unwarrantably,” and the Sub- 
ordinate Judge accordingly dismissed the plaintiff’s claim on this head with- 
out determining the issues relating that. It appeared further that the seventh 
defendant’s late husband had in 188S handed over certain title-deeds relating 
to family property to defendant No, 6 by way of guarantee without the consent 
of his coparceners. 

Defendant No. 1 claimed to bo credited with a sum of Rs. 8,000 payable 
to him under a document referred to as a deed of management which provided 
for the payment to him of this sum as a remuneration for the management of 
the family property. The plaintiff was not a party to this deed which was 
executed by defendants Nos. 1 and 5 and the late husband of defendant No. 7, 
and the Subordinate Judge held that he was not bound by it. 

In the result the Subordinate Judge passed a decree as follows : — “This 
Court doth order and decree that plaintiff, as the grandson of Yaradayyangar, 
who was adopted*by Ammalayyangar, bo, and is hereby declared entitled to a 
half share and defendants Nos. 1, 5 and 6 as well as the third defendant 
[763 (who was adopted by Sindu Ayyangar, adopted son of Dorasami Ayyangar) 
to one-eighth share each in the plaint properties, save those detailed in schedule 
A, and that the other questions involved in the suit be reserved.” 

Issues raised as to the amount of outstanding debts duo to the family and 
of sums expended by the defendants for family purposes and as to mesne profits 
payable to the plaintiff, etc., were reserved for determination at a later stage. 

The present appeals were filed by defendants Nos. 1 to 5 against this 
decree, and it was objected that no appeal lay because the decree was incomplete 
and not a final adjudication. 

In Appeal No. 7 of 1892 — 

The Advocate-General (Honourable Mr. Spring Branson) and Sankaran 
Nayar for Appellant. 

Subramama Ayyar, Bashyam Ayyngar, Pattabhirama Ayyar , Shada - 
gopachanar , Tiruvenkatachanar and Knshnasami Ayyangar for Respondents. 

In Appeal No. 50 of 1892— 

Pattabhirama Ayyar for Appellants. 

Bhashyam Ayyangar , Sankaran Nayar , Shadagopachanar. Tirurenkata- 
chanar and Knshnasami Ayyangar for Respondents. 

In Appeal No. 51 of 1892— 

Mahadeva Ayyar for Appellant. 

Pattabhirama Ayyar, Svbamama Ayyar , Govmda Menon, and Knshnasami 
Ayyangar for Respondents. 

Judgment —These three appeals are all from the same decree (Appeal 
No. 7 being by the fifth defendant, Appeal No. 50 by defendants Nos. 2 to 4 
and Appeal No. 51 by the first defendant) in a suit brought by plaintiff for 
partition of family property and recovery of a moiety as the share to which 
he is entitled. 
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The relationship of the parties will be seen from the following genealogical 
table : — 


Kuppanayyangar, 


i ■ * 

Ammalayyangar 
(died 1833). 


J 

Krishnayyangar. 
(died 1858). 


I 

Doraisami 
(died 1856-57). 


Varadd vvangar Rangasami 
j' (died 1880-81). 

Srinivasayyangar — 

(died 1883). * | Sindu I 

I I alias j 

1 1st deft. Srinivasan 
Plaintiff. | died. 

! 

Defts. 2, 3 and 4. 


Periasami Chi n nasami . 


Krishnasami, 5th deft. 

deceased 
husband of 
7th deft. 


[77] Plaintiff’s case is that his grandfather Varadayyangar, the second 
son of Krishnayyangar, was adopted by the latter’s brother Ammalayyangar, 
and that plaintiff is consequently entitled to a moiety of the property as repre- 
sentative of Ammalayyangar, the other moiety going to defendants Nos. 1 to 5 
representing Krishnayyangar’s branch to which also belonged the late husband 
of the seventh defendant. * 

The adoption of plaintiff’s grandfather by Ammalayyangar was denied by 
all the present appellants as defendants in the lower Court, and the denial is 
persisted in by them all as appellants in this Court. 

The first question for determination now is, therefore, whether or not 
Varadayyangar was adopted by his uncle Ammalayyangar. 

This was the first issue recorded in the Court below ; and the finding of 
the Subordinate Judge is in the affirmative— see paragraph 32 of his judgment, 
in which he expresses his finding to the above effect, after discussing the 
evidence at length in paragraphs 14 to 31. We do not think it necessary to do 
more than notice the documents, which afford unambiguous evidence of the 
adoption. These are Exhibits L series, 0 series, A and XIV, C and E. 

From Exhibits L, LI, L2, L3 and L5 it is seen that the adoption of 
Varadayyangar by Ammalayyangar was stated by the latter’s brother 
Krishnayyangar in suits brought by him in 1838, 1841 and 1843 to recover 
moneys due to Ammalayyangar (then deceased). He explained that the suits 
were brought by him as Varadayyangar, the adopted son of Ammalayyangar, 
was under his protection. It has been objected on behalf of appellants that 
these copies of judgments are inadmissible as evidence, and in support of this 
objection we were referred to Subramanyan v. Paramasuaran (I. L. R„ 11 Mad., 
116). Copies of judgments and decrees were there held to be inadmissible with 
reference to the decision of the majority of Judges of the Calcutta High Court 
in Gujju Lail v Fatteh Lall (I. L. R, 6 Cal., 171). As pointed out by this Court 
in Byathamma v. Avulla (I. L. R, 15 Mad., 19, 23) the sole object for which it 
was sought to use the former judgment in Gujju Lall v. Fatteh Lall (L L. R, 
6 Cal., 171) was to sh^w that in another suit against another defendant the 

f laintiff had obtained an adjudication in his favour on the same right ; and 
78] it was held that the opinion expressed in the former judgment was not 
a relevant^ fact within the meaning of the Evidence Act. The case is clearly 
different where the previous judgment is produced not in order to prove an 
adjudication between third parties, but in order to prove a statement made by 
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a predecessor in title of the party against whom the document is sought to be 
used ; c/. Parbutty Dassi v. Purno Chunder Singh (I. L. R., 9 Cal. f 586) and 
Thama v. Kondan (I. L. R., 15 Mad., 378). Such is the case here and we have 
no doubt that the judgments in question are relevant under section 35 of the 
Evidence Act. -But even were it otherwise, a* copy of the plaint in the suit of 
which L3 is the judgment is filed as fifth defendant’s Exhibit LXVIII and 
affords the same evidence as Exhibits L series. See also fifth defendant’s 
Exhibit LXVIIIa ; also the N series of Exhibits. These latter are no doubt 
signed by Varadayyangar himself as vakil of Krishnavyangar, but 0 and 01 
to 8 show that Varadayyangar was appointed as his vakil by Krishnayyangar, 
who describes him in all these documents as his natural (Janaka) son, which 
description would not be used unless there had been an adoption. This 
description of plaintiff also occurs in thq| documents P series and others of 
the years 1841 to 1843. It has been contended for appellants that the 
O series of documents are forgeries, but the Subordinate Judge has held other- 
wise and there is no reason for thinking that he is wrong. 

The next document to be considered is Exhibit A. From it it is seen that 
in 1858 Chellathammal, widow of Varadayyangar, brought a suit for main- 
tenance against Krishnayyangar, which suit was continued on the latter’s death 
against his sons (i) Rangasami Ayyangar, the father of the first defendant and 
grandfather of defendants Nos. 2 to 4 and (ii) Periasami Ayyangar, the father 
of the seventh defendant’s late husband and (iii) Chinnasami Ayyangar, father 
of the fifth defendant, describing Varadayyangar as the adopted son of Ammal- 
ayyangar, to which description no objection appears to have been taken. 

The statements made by the first defendant in Exhibits G, E and XIV in 
1882 also support the adoption alleged by plaintiff, as pointed out in paragraph 
28 of the Subordinate Judge’s judgment. 

It is further contended on behalf of appellants that Varaday-[79]yangar’s 
adoption by Ammalayyangar (even if it is a fact) is invalid in con- 
sequence of Varadayyangar being previously married, as appears from the 
evidence of his widow Chellathammal, who has been examined as eleventh 
witness for the plaintiff. Considering that the precise date of Varadayyangar’s 
adoption is not known and that no living member of the family has any per- 
sonal knowledge of it, even assuming that he had a daughter born about 1831 
(as would appear from the evidence of the eleventh witness), this circumstance 
is not sufficient to justify the finding that his first marriage took place prior 
to his adoption. When we find it recognized in 1838, 1840 and 1841 in the 
suits to which L, LI, L2, L3, L5, LXVIII and LXVIIIa relate, and not denied 
in 1858 in the suit brought by his widow for maintenance (Exhibit A), the 
presumption is in favour of its validity and such presumption must be rebutted 
by more positive evidence than has been adduced in this suit. 

We see no reason, therefore, to doubt the correctness of the lower Court’s 
finding either as to the factum or validity of the adoption of Varadayyangar by 
Ammalayyangar ; and the adoption being found to be a fact and valid, plaintiff 
is clearly entitled to a moiety of the property as representative of Ammalay- 
yangar’s branch. 

The next point for consideration merely affects the shares to which 
defendants Nos. 1 to 5 are entitled inter se out of the moiety belonging to their 
branch as representatives of Krishnayyangar. On reference to the genea- 
logical table given at the beginning of this judgment, it is seen that Krishnay- 
yangar had five sons, the second of whom, Varadayyangar (the grandfather of 
plaintiff), was, as found *bove, adopted by Ammalayyangar; the fourth son 
Periasami had a son Krishnasami who died in 1889, leaving a widow (seventh 
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defendant) and no male issue (his father pre-deceased him) ; fifth defendant 18 
the son of Kidshnayyangar’s youngest son Chinnasami. Rangasami, the third 
son of Krishnayyangar (died in 1880-81), had two sons, first defendant and 
one Sindu alias Srinivasan. Defendants Nos. 2, 3 and 4 are the sons of the 
first defendant. 

The eldest son Doraisami had no issue. The case of defendants Nos. 1 
to 4 is that Doraisami adopted the first defendant's younger brother Sindu ; 
and that this latter adopted the third defendant. If such be the fact, Krishnay- 
yangar's moiety of* the [ 80 ] property is divisible into three shares, one 
of which belongs to the third defendant, another to defendants Nos. 1, 2 and 
4, and the third to the fifth defendant. The fifth defendant, however, denies 
the alleged adoption (1) of Sindu b\L Doraisami and (2) of the third defendant 
by Sindu ; and claims that he, as representing Chinnasami’s branch, is entitled 
to a share equal to that of defendants Nos. 1 to 4 jointly as representatives 
of Rangasami’s branch. The questions for decision with reference to this con- 
tention are consequently two, namely, (1) was Sindu adopted by Doraisami? 
and (2) was the third defendant adopted by Sindu ? The Subordinate Judge 
has found in the affirmative with regard to both these adoptions. The evidence 
is considered in paragraphs 33 to 35 of his judgment. 

The evidence of witnesses who speak to the adoption of Sindu by 
Doraisami is supported by Exhibit IV, an inam statement prepared in 1862, in 
which Sreenivasa Ayyangar is entered as the adopted son of Komalavallee, the 
widow of Doraisami Ayyangar. The third defendant’s second witness, by whom 
the statement was prepared, swears that it was prepared on information givpn by 
the father of defendants Nos. 1 and 5 and their brother Periyasami, the father of 
the seventh defendant’s husband. Exhibits II and III are decrees in /two 
suits of 1869 in which Sindu Ayyangar was defendant and described as adopted 
son of Doiaisami. There are also a number of other documents produced in 
which Sindu is described as Doraisami’s son. Gf. XIII, XVII, XX, XXIV, 
&c. It is true that the fifth defendant was not a party to these last-mentioned 
documents, but, nevertheless, they are admissible as corroborating the oral 
evidence of both plaintiff’s and the third defendant’s witnesses. 

As to the third defendant’s adoption by Sindu Ayyangar, there is the 
evidence of defendants’ sixth and seventh witnesses and also of plaintiff’s eighth 
witness, all of whom say they were present when the adoption took place, 
while other witnesses speak to the performance by the third defendant of the 
exequial rites and sraddhas of Sindu and of Doraisami’s widow Komalavallee. 

The finding of the Subordinate J udge as to these two adoptions is thus sup- 
ported by evidence which we see no reason for holding to have been misappreciat- 
ed; nor do we see reason to differ from the finding of the Subordinate Judge 
on the fourth, fifth and sixth issues. We also agree with him in finding that 
the seventh [81] defendant's late husband was an undivided co-parcener at 
the date of his death. 

The next question is as to the validity of the transfer evidenced by 
Exhibit LVIII executed by the seventh defendant’s late husband to the sixth 
defendant. It was the subject of the eighth issue recorded by the Subordinate 
Judge. The Subordinate Judge has found that though the seventh defendant’s 
late husband could not convey any definite portion of the undivided family pro- 
perty, he could convey his undefined interest and share in the same and that to 
this extent the conveyance under LVIII is valid ; and the sixth defendant stated 
his readiness to accept his vendor’s share whatever it comes to. As pointed out 
by the Subordinate Judge, the consideration for the conveyance is Rs. 40,000, ol 
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which Rs. 8,000 and odd were paid to one Sadagopachari under Exhibit XXXIII, 
Rs. 11,000 and odd to N. Saminathayyar by whom were granted the receipts 
XXXII series (which are admitted by him as, a witness examined on 
commission) and the remaining Rs. 21,000 were to be paid to the .eighth 
defendant, the father of the seventh defendant, for the purpose of liquidat- 
ing other debts of the executant of LVII1. The evidence on the point is 
stated in paragraph 40 of the Subordinate Judge’s judgment. There is no reason 
for holding that this sale to the sixth defendant was not for valuable considera- 
tion or that the sixth defendant purchased bcnamce, for the plaintiff. According 
to the law administered in this Presidency a sale by a coparcener of his 
undivided interest in family property is clearly valid and gives the vendee a 
right to claim the share of his vendor though not any specific property. It 
is clear, however, from Exhibit LV11K that what was sold thereby to 
the sixth defendant is the seventh defendant's late husband’s share in the 
immoveable property only of the joint family excluding therefrom the “ old, 
tiled, full-built dwelling-house,” situate in th^ northern row of Mela Valattur. 
The decree of the lower Court must he amended accordingly by excluding 
from the portion to b 3 awarded to the sixth defendant the above house and 
Krishnasami Ayyangar’s share in the moveable property. 

The next question is as to the properties specified in schedule H which 
consist of 34 items. It is contended for the seventh defendant that items 4 to 
28 were acquired hv her deceased husband, that she had yet realized nothing 
from the policy of insurance on his life, that item 112 which was also her hus- 
band’s sell -acquisition C83] was conveyed by him for the purpose of conducting 
a charity to one Tatu Desikachariar of Triplicano who was not made a party 
to this suit, and that under Hindu law she was entitled to take her husband’s 
self-acquisition in preference to his coparceners and that no other items of 
schedule H were in her possession. 

As regards items 29, 30 and 31, it was urged on behalf of the eighth de- 
fendant, father of the seventh defendant, that he acquired the first two items 
by purchase and that they did not belong to the joint family and that item 31 
was bought by him on the 19th July 1888 at a Court sale. As for items 29, 30, 
31, 33 and 34, he alleged that even supposing that they all belonged to his 
son-in-law Krishnasami Ayyangar, the latter ceased to be a coparcener in 
consequence of the sale of his undivided share to the sixth defendant, and that 
the seventh defendant was the lawful heir entitled to succeed to it upon her 
husband’s death. With reference to items 1 to 3 in schedule II , the ninth 
defendant’s case was that they belonged exclusively to the seventh defendant’s 
hushand, and lie purchased them at a revenue sale for arrears of revenue 
due to the Government by Krishnasami Ayyangar. As regards all the above 
items, the plaintiff averred in paragraphs b and 6 of his plaint, that out 
of the sale amount, viz., Rs. 40,000 due by the sixth defendant to the seventh 
defendant’s husband, the latter paid his father-in-law, the eighth defendant, 
Rs. 21,500 which was the surplus that remained after payment of his debts, 
in order that the father-in-law might purchase land for him, that the items 
in dispute were so purchased, and that the coparceners of the seventh 
defendant’s husband were entitled to recover them from defendants Nos. 6 
to 8. As to this sum of Rs. 21,500, the eighth defendant contended, that 
it was paid to him out of the purchase-money, not to be invested, as alleged 
in the purchase of land for the benefit of the seventh defendant’s husband, but 
in payment of debts due by him to the eighth defendant of moneys lent at his 
intercession and of debts which he was requested to liquidate. The eighth 
defendant stated also that the sixth defendant executed a promissory note in 
his favour for Rs. 21,150 at the date of the sale to him and that he obtained 
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a decree upon the promissory note against the purchaser and recovered from 
him after decree Bs. 7,410. He alleged further that the plaintiff's case that 
Bs 9,000 remained with him as unexpended balance of the sale amount, viz., 
Bs. 40,000, was false. 

[83] These contentions formed the subject of the ninth, tenth and 
sixteenth issues and the Subordinate Judge decided them all against the plaintiff 
on the ground mentioned in paragraph 41 of his judgment, viz., that the 
plaintiff's vakil who argued the case said that the properties in schedule H 
were claimed very unwarrantably. The contention in appeal is that this is not 
a proper or sufficient disposal and we think that it is entitled to weight. The 
opinion expressed by a vakil in the course of argument adversely to a claim 
which he undertook to advocate is not binding on his client when it is not in 
accordance with the law applicable to the case, and it is clearly not binding 
on the othter contending defendants. 

The question arising on these contentions is whether when a coparcener 
sells his undivided share and when a surplus is left after paying his debts 
from the sale-proceeds, that surplus is coparcenary property subject to the 
right of survivorship vesting in other coparceners or his self-acquired property 
devolving upon his demise on his childless widow. The Subordinate Judge 
apparently considers it to be the deceased coparcener's separate estate, but 
we are unable to concur in this opinion. It has been held by this Court that 
a coparcener can only alienate his undivided share for value and that he 
cannot alienate it by will or gift. 

The law on this subject, as administered in this Presidency was explained 
by the Privy Council in Suraj Bans i Koer v. Sheo Pershad Singh (L. B., A., 

88, 101, 102). Their Lordships say that “since the decision of the cases in 
Virasvami Gramani v. Ayyasvami Gramam (l M.H.C.K.,471 ) t Peddamutkklaty 
v. N. Tirnma Reddy (2 M. H. C. B. f 270), Palanivelappa Kanndan v. Mannaru 
Nathan (2 M. H. O. R., 416) and Rayacharln v. V enhataramaniah (4 M. H. 
C. B., 60) it has been settled law in the Presidency of Madras that one co- 
parcener may dispose of ancestral undivided estate, even by contract and 
conveyance, to the extent of his own share : and a fortiori that such share may 
be seized and sold in execution for his debt.” It is also pointed out that the 
law obtaining in the Presidency of Bombay differs from that administered in 
this Presidency to this extent, viz., that in the former the alienation must be 
for value, whilst in the latter an alienation by gift was recognized. The 
Judicial Committee proceeded to observe that “ there [84 j can be little doubt 
that all such alienations are inconsistent with the strict theory of a joint and 
undivided family, and the law as established in Madras and Bombay has been 
one of gradual growth, founded on the equity which a purchaser tor value has 
to be allowed to stand in his vendor’s shoes and to work out his rights by 
means of a partition.” 

In paragraphs 331 to 334 of Mayne's Hindu Law the learned writer gives 
the history of Hindu Law on the alienability of an undivided share by a 
coparcener as administered in this Presidency. The decisions passed subse- 

? [uent to the date of the decision of the Privy Council, Baba v. Timma 
I. L. B., 7 Mad., 357) and Ponnusami v. Thatha (I. L.B., 9 Mad., 278) show 
that a coparcener is not at liberty to alienate his undivided interest by gift 
except when he is expressly authorized to do so by a text of Hindu Law, 
because the equity which exists in favour of a purchaser for value does not 
arise in favour of a donee who is a mere volunteer. In the former case the 
question was fully discussed by a Fall Bench of this Court, and the conclusion 
arrived at is that a coparcener has no power to alienate his undivided 
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interest by gift, unless such gift is sanctioned by an express text of Hindu 
law. As regards devises by will, it was held that at the moment of death, the 
right by survivorship arises, and as it is in conflict with the right by devise, 
the former prevails as the prior right against the latter. The law applicable 
to alienations of an undivided share may thtis be summarized.. It may be 
alienated for value but not otherwise except where a gift is expressly sanc- 
tioned by Hindu law, and the equity of the creditor or the purchaser is the 
foundation on which the power to alienate for value rests. 

If a coparcener then sells his undivided interest for Rs. 40,000, of which 
a part only is applied to payment of his debts and the rest is either retained 
by him, or by some one else in trust for him, or laid out in the acquisition 
of other property, the right of survivorship attaches to the surplus so retained 
or to the property in which it has been invested. For the sale, so far as it 
produces the surplus, was in excess of the requirements of the creditor’s 
equity and amounts to a mere conversion of the coparcenary interest into 
money or other property, which when warranted neither by Hindu law nor by 
the equity engrafted upon it, [85] cannot operate to remove it from the 
domain of survivorship or to divest the surplus of its character of co- 
parcenary property. Suppose that a coparcener alienates his undivided share 
only in part of the joint property and that it is sufficient to satisfy the equity 
of the creditor ; it cannot be pretended that his share in the rest of the joint 
property is thereby changed into his separate property, and we consider that 
the same principle ought to govern the unexpended surplus which it is not 
nopessary to raise or the property in which it happens to be invested. 
Al%pjugh the sale may be upheld, because the purchaser has the equity to stand 
in the place of the vendor and to work out his rights by partition as he has 
paid value for his purchase,— the purchase money, except so far as it is applied 
to payment of debts, continues to be coparcenary property. There are no 
doubt decisions to the effect that when a coparcener’s share is alienated, the 
alienor ceases to be a coparcener qitoad the property so alienated, and the 
coparcenary is thereby determined pro tanto inasmuch as the purchaser, who is 
a stranger to the joint family, cannot be a coparcener. But they do not 
establish the proposition that the sale-proceeds, when they are not paid to a 
creditor in whole or part but retained by the coparcener, eease likewise to be 
coparcenary property. 

The Subordinate Judge must be requested to come to fresh findings on the 
contention of the plaintiff and the other coparceners and defendants Nos. 7 
and 9 in regard to tjhe several items of property mentioned in schedule H 
including Rs. 9,000 and pass a final decree with reference to those findings and 
the foregoing observations on the law applicable to the case. 

There are several minor points as to which the Subordinate Judge has 
come to no finding though it was desirable to do so before passing a provision- 
al decree. 

It is first urged that the Subordinate Judge has recorded no finding on 
issues 21 to 24. As to issues 23 and 24 the Subordinate Judge4ias expressed, 
as his opinion, in paragraph 40 of his judgment, that the sale to the sixth 
defendant was not benami for the plaintiff as alleged by him and in this opinion 
we concur. The question of fraud suggested by the twenty-third issue must also 
be negatived, for, we are referred to no evidence in its support, whilst it is clear 
that the sixth defendant paid full value for his purchase. No distinct findings 
are, however, recorded [86j on the twentieth and twenty-second issues, and we 
think they must be included among those which remain to be adjudicated upcr 
before a final decree is passed. 
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Another matter urged upon us is that the seventh defendant’s husband 
acknowledged in Exhibit LXII that he collected moneys due on some of the 
bonds belonging to the joint family, and that the Subordinate Judge has not 
expressed his opinion as to the amounts collected by him and as to whether 
he has duly accounted for them. * The Subordinate Judge must be requested to 
come to a distinct finding on the matters mentioned above as he probably 
intended to do whilst deciding the eleventh and twelfth issues which he has 
reserved for adjudication before final decree. 

As regards the sum of Rs. 8,000 claimed under the deed of management, 
the Subordinate Judge observes, and we think correctly, that plain tiff who 
was not a party to Exhibit LXXVII1 is not bound by it. In the absence of a 
valid special agreement, the managing coparcener of a joint Hindu family is 
clearly entitled to no special remuneration as the property which he manages 
is one of which he is a joint owner. 

Another contention urged in appeal is that 89 documents which admittedly 
relate to family properties were handed over to the sixth defendant under 
Exhibit LXXV by way of guarantee and that the Subordinate Judge has not 
noticed the objection raised to the guarantee. As an individual coparcener, 
the seventh defendant’s husband was not entitled to charge joint property 
(as he did) by way of indemnity without the consent of the other coparceners. 
The sixth defendant admits as the seventeenth witness for defence that those 
documents are with him. and we think that the indemnity should be set aside 
and that provision should be made in the final decree for the return of those 
documents. • " 

As regards the nineteenth issue" the Subordinate Judge states^. hat there 
is no evidence in regard to it and we adopt his finding so far as it relates to 
plaintiff and we leave it, so far as it relates to seventh defendant, to abide'the 
result of the further enquiry which we have ordered. 

It only remains for us to notice the preliminary objection taken on behalf 
of the eighth defendant that the decree passed by C87] the Subordinate 
Judge is incomplete and that no appeal lies until there is a complete and final 
decree. We are of opinion that this objection cannot be supported. A decree is 
defined by section 2 of the Code of Civil Procedure, and it implies that an order 
directing accounts to be taken is separable from the rest of the decree adjudicat- 
ing on the rights claimed or the defences set up in the suit. A provisional 
decree is clearly appealable and the decree before us appears to us to be in the 
nature of a provisional decree. The decision of the Privy Council, Chidam- 
baram Chettiar v Gauri Nachiar (1. L. R., 2 Mad., 83), and section 540 of 
the Civil Procedure Code which allows an appeal from part of a decree support 
that view. A provisional decree is permitted to he passed by section 215 in a 
suit for dissolution of partnership and a partition suit which has for its object 
the determination of the coparcenary is similar to it. The decree before us 
is however somewhat defective in form. A provisional decree ought to declare 
the several rights and liabilities which have been adjudicated on and embody, 
an order similar to the one contemplated by section 215 and section 215A. 
The decree passed by the Subordinate Judge will be so amended as to 
declare all the rights and liabilities which have already been adjudicated on 
and to contain directions as to what remains to be done, viz., that an account 
be taken in respect of the matters mentioned in issues 11, 12, 13, 15, 20 and 
22 and that further enquiry be made as to the properties mentioned in 

„ # ** Are plaintiff and seventh defendant in possession of uny moveable or immoveable 
properties liable to be brought to partition, and if so, what are they V* 
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schedule H as herein directed and that the result of such enquiry be embodied 
'in the final decree. 

The costs in the Original Court will be reserved for adjudication when 
the final decree is passed. The costs of this appeal will follow the result and 
be provided for in the decree to be passed by the Subordinate Judge. 

NOTES. 

[As regards the admissibility of judgment not inter partes, see the notes to 11 Cal., 6 
in the LAW REPORTS REPRINTS; also ‘24 Rom., 591 ; 3 (J. L. J., 5*21. As regards the 
raising of poinU not taken or abandoned in the lower Court, see also :) M. L. T., ‘29!); 5 
M. L. T., 218 ; (1908) 19 M. L. J., 347.] 
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The 41 st March , and ttfth October , IHUL 
Present : 

Sir Arthur .1. II. Coulins, Kt., Chief Justice and 
Mr. Justice Shephard. 

Damodara Mudaliar and another (Defendants*) Appellants 

versus 

Secretary of State for India (Plaintiff) Respondent.' 


Contract Act - Act IX of 1&74, s. 70 — Repairs by Government to a tank in 
which samindur is interested— Suit atjaimt zamindars for share of cost. 

The (rovernuient repaired a certain tank from which were irrigated lauds in the /.amin- 
dari of the defendants and also raiyatwari village* held under Government which had been 
severed from the zamiuduri. It was found that the defendants know that the repairs, which 
were necessary for the preservation of the tank, were being carried out and did nut wish to 
execute thorn themselves except as contractors and that they had enjoyed the benefit of the 
work done, and further that Government had carried out the repairs not intending to do them 
gratuitousl} for the defendants. It was not found that there was any request, either express 
or implied, on the part of the defendants to the Government to execute the repairs. In a suit 
by the Secretary of State to recover from the defendants their share of the cost incurred : 

Held, that the plaintiff was entitled under Contract Act. s. 70t to recover part of the cost 
incurred, estimated with reference to the irrigable area of the villages owned by the plaintiff 
and defendants, respectively. 

APPEAL against the decree of 8. Russell, District Judge of Chingleput, in Origi- 
nal Suit No. 10 of 1802. 

Suit by the Secretary of State to recover from two zamindars their respec- 
tive shares of the cost of repairing a certain tank by which were irrigated 
certain lands of the defendants as well as raiyatwari lands held under Govern- 
ment. The District Judge passed a decree for a portion of the plaintiff’s claim 
against which the present appeal was preferred by the defendants. 

* Appeal No. 38 of 1893. 

t£8ec. 70 -.—Where a person lawfully does anything for another person, or delivers any- 
rtL1 , . thing to him, not intending to do so gratuitously, and such other 

Obligation of person p erHon en j 0 ys the benefit thereof, the latter is bound to make 

enjoying benefit of non- oorape i lsa tion to the former in respect of, or to restore, the thine 
gratuitous act. so done or delivered.] * 
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; Sankara Menon and Masilamam Piliai for Appellants. 

Mr. K. Brown for Bespondenfc. 

Judgment : — The question raised by this appeal is whether the defendants 
being the proprietors of certain villages irrigated by the Parayankulattur tank, 
can be made liable for the costs of repairs of that tank incurred by the Government. 
Inasmuch as other villages held under Government are irrigated by the same tank 
[89] the Government were under an obligation to make the repairs, and it is 
found as a fact, and not disputed, that the repairs were necessary for the pre- 
servation of tiie tank. There are no definite findings by the District Judge, 
and the evidence is not clear as to the circumstances Under which the repairs 
were undertaken by Government. But it seems clear from the defendants’ 
own statements that they were aware that the repairs were being executed 
(see BB). The averment to that effect made in the plaint is not denied in the 
written statement, and it is not the defendants’ case that they were themselves 
anxious to execute the repairs except in the capacity of contractors, or that the 
act of the Government in undertaking the work was in any way wrongful or 
improper. The contention on the defendants’ part is that the Government 
were bound to do the repairs at their own expense and not entitled to charge 
the zamindar. A further point of minor importance is also taken, viz., that 
the District Judge has not made a fair apportionment of the cost of the work, 
having regard to the interests of the Government villages and zamindars* 
villages in the irrigation secured by the tank. 

On the part of the defendants it was argued that, as there was no contract 
between them and the Government and no joint liability such as could^jgtv# 
rise to an action for contribution, the present action could not be maintp^fcd; 
and the case of Leigh v. Dickeson (L. R., 15 Q. B. D., 60) was relied on*-. .In 
that case the parties were tenants-in-common of a house, and the claim^ade 
was in respect of money expended on substantial and proper repairs. In this 
view of the facts, the present case may be distinguished, and another grotind 
of distinction is that in the present case the remedy of partition is not avail- 
able. In his judgment, Pollock, B., expressly distinguished the case from 
those in which “it has been held that, where an outlay is in the nature otsalvage, 
all interested in the thing saved are bound to contribute.” — Leigh v. Dickeson 
(L. R., 12 Q. B. D., 194). But in the Court of Appeal where the judgment of 
POLLOCK, B. adverse to theclaim was affirmed, the decision was put upon grounds 
which cover cases in which an outlay necessary for the preservation of the thing 
in which the parties are interested, has been made. Indeed, COTTON, L.J., starts 
by assuming “ that the house was in a bad state of repair ” and that the 
repairs executed by the defendant were [90] necessary, — Leigh v. Dickeson 
(L. B„ 15 Q. B. D., 60.) His decision amounts to this, that, in the absence 
of a request and in the absence of a common obligation to repair, no action 
for contribution will lie at the suit of one tenant-in-common against another, 
and that was the judgment of the Court of Appeal. No reference is made by 
any of the Lords Justices to the doctrine of salvage. In a later case where 
the question related to a policy of life insurance and the claim was made in 
respect of a premium paid by the mortgagor, the Court of Appeal distinctly 
held that the doctrine of salvage, as understood with reference to maritime 
cases, had no application, and Bowen, L. J., states as the general principle that 
work and labour done or money expended by one man to preserve the property 
of another do not, according to English law, create any obligation to repay 
the expenditure. In the course of the argument (page 289) he observes that 
the law is laid down too ypdely in the notes to Lampleigh v. Brathwait 
(1 Smith’s Leading cases, 160)* It follows also from these decisions, which after 
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all* only re-affirm what has been said in earlier cases, that the statement of law 
- made by Chancellor Kent and cited in Leigh v. Dickeson (L. R., 12 Q. B. D„ 
194) cannot be accepted as correct according to English authorities (see 
Kent’s Commentaries). As a general rule, a man cannot be made liable for 
good services rendered under circumstances giving him no option of declining 
or accepting. 

In the present case it is clear that the facts do not bring ic within either 
of the two exceptions above mentioned. There was no common obligation to 
repair the tank, the zamindar and the Government are liable to their tenants, 
respectively, and the tenants of the one could not, it is conceived, make the 
other responsible for mere neglect tq maintain the tank. The exception which 
covers the case of joint debtors, one of whom pays the whole debt, cannot 
apply, and it is at least doubtful whether on any principle of contribution or 
indemnity the plaintiff could recover — Leigh v. Dickeson (L R., 15 Q. B. D., 60), 
Deling v. The Earl of Winchehea (2 B. & P., 270), Moule v. Garrett (L. R., 7 
Ex., 101) Again, there was no request on the part of the zamindars, and though 
it is possible that if the facts were properly ascertained a request might have 
been implied, the District Judge has not found that such implication ought to be 
made. According to tflij the English authorities it would seem, therefore, 
that the action must fail. 

But the plaintiffs counsel relies on section 70 of the Contract Act and 
invites us to hold that a rule of law, differing from that found in the English 
cases, has been there laid down. By that section three conditions are required 
t^fietabli8h a right of action at the suit of a person who does anything for 
fiS&lser. The thing must be done lawfully ; it must be done by a person not 
inwiaing to act gratuitously ; and the person for whom the act is done must 
en|dy the benefit of it. There can be little doubt that the statement of the 
lawlls derived from the notes to Lampleigh v. Brathwait, and perhaps indirectly 
fr®$n the Roman law (see Stokes’ Introduction to Contract Act). The learned 
authors of Smith’s Leading Cases, when enumerating the instances in which 
the request necessary to constitute a cause of action in the case of an executed 
consideration may be implied, give as the second instance “ where the 
defendrfht has adopted and enjoyed the benefit of the consideration ” — 
Lampleigh v. Brathwait (l Smith’s Leading Cases, 160). That is the 
very statement of law which, according to Bowen, L. J., is too wide — 
nevertheless, it is the law we have to apply and we ought not to be de- 
terred from doing so, because the rule is not in harmony with English decisions 
(see Lord HERSCHELL’S observations — Bank of England v. Vagliano Brothers 
(1891, App. Cas., p. 145)] or because the application of it may be difficult. 

Certainly there may be difficulties in applying a rule stated in such wide 
Arms as is that expressed in section 70. According to the section it is not 
essential that the Act shall have been necessary in the sense that it has been 
done under circumstances of pressing emergency, or even that it shall have 
been an act necessary to be done at some time for the preservation of property. 
It may therefore be extended to cases into which no question of salvage enters. 
It is not limited to persons standing in particular relations to one another, 
and except in the requirement that the Act shall he lawful, no condition is 
prescribed as to the circumstances under which it shall be done. 

In the present instance the relations of the parties are peculiar. Formerly 
as it appears all the eleven villages irrigated by the tank were zamindari 
villages. Seven of them have been severed [98] from the zamindari and 
become ordinary raiyatwari villages. As a qpnsequence * of the severance 
the duty to maintain the tank has, so far as concerns these latter villages, 
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devolved on Government. As has already been observed, the remedy whicfi is 
open to tenants-in-common who cannot agree about the enjoyment of property 
is not available to persons situated as are the parties in the present case. In 
their relation to the tank their position may he compared to that of the owners 
of two houses supported by a party wall (see Story’s Eq. Juris.), in respect of 
which, if partition is legally possible, it is at any rate in fact impracticable. 
See Watson v. Gray (L. R., 14 Ch. D., 192), Bell’s Commentaries (1085). 

Now taking the terms of section 70, we have to see first whether an act 
was done by the plaintiff for the defendants not intending to do so gratuitously. 
Here are two questions of fact involved. First, were the repairs executed for 
the defendants? In a case where the plaintiff' lias himself no interest in the 
matter as in the case put in the illustration of A saving B’s property from fire, 
there can hardly be any doubt as to the answer to be given to the question. 
The case is that to which in the first instance the rule of Roman law giving a 
right of action to the negotiorum gestor was applicable. 

The fact that the plaintiff had an interest in the matter may show that 
he was acting on his own account only. England v. Marsden (L. R., I C. P., 
529) affords an illustration. But it is obvious that a person doing an act in 
which he is himself interested may, at the same time, intend to act for 
another. Section 69 and the cases on which it is founded [see Moule v. 
Garrett (L. R., 5 Ex., 182 on appeal ; L. R., 7 Ex., 101)1 make it clear that a 
payment made by a party interested may be recovered, and it would he incon- 
sistent to hold that services done would not equally give a right of action. 
Having mentioned section 69, we ought to add that the plaintiff cannot yiely 
directly upon it, because the interest of the plaintiff and the duty of 
fendants related to the doing of work and not to the payment of money, 

The question whether the act was done for the defendants is one 
must he determined according to the circumstances of the case, for one of two 
persons having a common interest in property may or may not intend to^ict 
for the other in the execution of [93J work upon the property. The fact that the 
latter was benefited by the work does not necessarily show that it w T as done 
for him. We think there must be a finding upon this question. There must 
also be a finding on the question of intention whether or not the intention of 
Government was to do the repairs at their own cost without making any 
charge on the zamindar. 

Then comes the question whether in executing the repairs the Government 
acted lawfully. It is clear that actual consent or request on the part of the 
defendants need not he proved. It is because the party interested is absent 
and had given no mandate that the right of action on the part of the negotiomm 
gestor accrues-— Justinian Institutes Lib. Ill, Tit. XXVIL On the othfr 
hand, if the Roman law is to be followed it must be shown that the act done 
is one to which the party to be charged would have assented had he been 
consulted and the doing of which he had not forbidden. fSee Colquhoun 
Roman Civil Law, § 1766, etc.) 

It is plain that the section ought not to be so read as to justify the 
officious interference of one man with the affairs or property of another, or to 
impose obligations in respect of services which the person sought to be charged 
did not wish to have rendered. 


Reimbursement of person 
paying money due by 
another ir* payment of 
which he is interested. 


*[Sec. 69:— A person who is interested in the payment of 
money which another is bound by law to pav, and who there- 
fore p|p it, is entitled to he reimbursed bv the other. 1 
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In the present ease there can be no doubt that the Government acted law- 
fully in repairing the tank. The act was lawful whether done with a view of 
benefiting all the villages under the tank or the Government villages only, and 
whether or not done with the intention of charging the zamindars. Having 
regard to the' fact that the zamindars knew of the intention to execute the 
repairs and did not disapprove, we think that if the repairs were done for the 
zamindars, they were done lawfully for them. 

The final condition required by the section is that the person charged should 
have enjoyed the benefit of the act done. On this question an issue was 
raised, but the finding on it is not satisfactory. Indeed the District Judge 
does not purport to deal with it exactly. Seeing that the greater number of 
the villages irrigated by the tank are raiyatwari villages, primd facie , we 
should suppose that the benefit derived by the zamindars from the repairs 
was less than that derived by Government. Regard must be had to the irri- 
gable area of the villages owned by Government and the zamindars, respec- 
tively. The fact that kist is paid by the zamindars has nothing to do with the 
matter. If the cultivated area belonging to the Government villages and [94] 
watered by the tank is larger than that of the zamindar’s villages the Government 
has in the same proportion been the greater gainer by the preservation of the 
tank. There must be a distinct finding on the fifth issue. 

The finding is to be submitted within one month from the date of the 
reopening of the Court after the recess, and seven days will be allowed for filing 
objections after the finding has been posted up in this Court. 

In compliance with the above order, the District Judge submitted the 
fittchftg fib 0 following terms : — 

I find that the plaintiff did not intend to do this work gratuitously for 
. , the defendants. 

There can be no doubt defendants have enjoyed the benefit of the work. 

This appeal came on for final disposal, and the Court delivered the 
following 

Judgment : — The finding on the first issue is not questioned. 

As to the second issue there is some evidence that the plaintiff did not intend 
to do the work gratuitously, and there is certainly no evidence to the contrary. 

We must accept the finding and dismiss the appeal with costs. 


NOTES. 

[Messrs. Pollock and Mullain their Indian Contract Act III Edn. (1913) p. 303 draw atten- 
tion to this, that “ it was not found in the case that there was any request express or implied 
on the part of the zamindar to the Government to execute the repairs, though the Court 
expressed the opinion (18 Mad., at 90) that if the facts were properly ascertained a request 
might have been implied.” 

See also (1910) 38 Cal., 1 ; (1905) 32 Cal., 374 ; (1904) 2 C.L.J., 311 ; (1909) 19 M. L. J., 
489 ; (1913) 25 M. L. J., 433.] 
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APPELLATE CIVIL. 

The 10th September and 15th November 1894 , 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 

Srinivasachariar (Plaintiff) Appellant 

verszcs 

Rangammal and others (Defendants Nos. 1, 2 and 3) 

Respondents.* 

Civil Procedure Code — Act XIV of 1882 t s s. 171 , 568 and 582 — Remand — 
Direction by Appellate Court for the taking of further evidence . 

In a suit on a hypothecation bond the plaintiff relied in bar of limitation on endorse- 
ments of part-payments appearing on the bond. The Court of First Instance held that the 
endorsements were genuine. The Court of First Appeal remanded the suit for further evi- 
dence to be taken with regard to the endorsements and [98] directed the Court to record 
an opinion on the question of the handwriting of the endorsements ; and held upon the 
return of the evidence that the endorsements were forgeries and dismissed the suit : 

Held, that the evidence taken on the remand was legally admitted. 

SECOND Appeal against the decree of W. Dumergue, District Judge of 
Trichinopoly, in Appeal Suit No. 1 of 1891, reversing the decree of P. Dorasami 
Ayyar, District Munsif of Trichinopoly, in Original Suit' No. 210 of 1889. 

Suit to recover principal and interest upon a hypothecation bond, cfcijgd 
8th September 1886. In bar of limitation reliance was placed on endorsemedls 
of part-payments appearing on the instrument sued upon, which were alleged 
by the defendants to be forgeries. The District Munsif held that the endorse- 
ments were proved and passed a decree for the plaintiff. On appeal the then 
District Judge of Trichinopoly directed that further evidence be taken by the 
District Munsif as to the handwriting of the endorsements in question. 

The then District Munsif recorded further evidence as directed, and found 
that the endorsements had been forged. This finding was adopted on appeal 
by the District Judge of Trichinopoly, who accordingly reversed the decree 
and dismissed the suit. 

The plaintiff preferred this second appeal. 

Mt.Wedderburn and Rangachariar for Appellant. 

Pattabhirama Ayyar fpr Respondents. 

Muttusami Ayyar, J. — It is conceded that but for the endorsements on 
the hypothecation bond A, the suit would be barred by limitation. The District 
Judge concurs in the finding of the District Munsif on remand that the endorse- 
ments are not genuine. It is contended on behalf of the appellant that the 
finding is illegal, as it rests upon evidence improperly admitted on appeal. 
It is urged that the District Judge was in error in remanding the case for 
further evidence and that the remand is illegal. The third issue recorded in 
this suit was whether the claim was barred by limitation ; and upon the 
evidence originally adduced by the parties with reference to that issue, the 
District Munsif came to the conclusion that the endorsements were genuine 

* Second Appeal No. 1578 of 1893. , T~ 
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and that the suit was not barred by limitation. On appeal, however, defendants 
objected to the finding. Thereupon, the District Judge considered it desirable 
that further evidence should be taken [96] as to the handwriting of the two 
endorsements., of payments and that there was a large number of disinterested 
witnesses well- acquainted with the hand-writing of the deceased Tirumala 
Thatha Ohariar, who made the endorsements. On this view, he remanded the 
suit for further evidence being taken, and this procedure on the part of the 
District Judge is impugned as illegal. Though the order purports to remand 
the suit, there was no remand within the meaning of section 562 of the Civil * 
Procedure Code. In substance, it was only an order that further evidence be 
taken on the third issue and that such evidence be returned to the District 
Court with the opinion of the District Munsif as to its effect on the question 
of the handwriting in which the endorsements are made. Our decision must, 
therefore, depend on the construction we put upon section 568, Civil Procedure 
Code, and its scope. The first principle to be remembered in connection with 
that section is that the production of additional evidence in appeal is not a 
matter of right and the section accordingly confers a discretionary power on 
the Appellate Court. The general rule is that the Appellate Court ought to 
decide the appeal on those materials only which the parties think proper to 
furnish in the Court of First Instance and not on substantially new evidence 
introduced on appeal to mend the case of either party. 

The first exception mentioned in section 568 is where the Court of First 
Instance refuses to admit evidence which ought to have been admitted. This 
is founded on the principle that neither party should be improperly precluded 
from putting before the Court such materials as he desires to furnish for 
decision, provided that they are proper materials. 

The second exception mentioned in section 568 is when the Appellate 
'Court requires any document produced or any witness examined to enable it to 
pronounce judgment or for any other substantial cause. This is a discretionary 
power conferred upon the Appellate Courts in the interests of justice. With 
reference to it Lord Westbury observes that the power to take fresh evidence 
is a power which may be very wholesome, but adds that the reasons for 
exercising the power should always be recorded. This is necessary to see 
whether the discretionary power is carefully exercised and new evidence is not 
lightly introduced into the record. Lord WESTBURY further remarks that the 
power should be very sparingly exercised, because when it is not done at the 
[97] instance of the parties but at the suggestion of the Court itself, witnesses - 
may be called who are not the witnesses the parties themselves would have 
thought tit to call, and it is possible that the new original enquiry by the Court 
may be itself imperfect and not sufficiently extensive to answer the purposes 
of justice. Whilst pointing out this danger likely to arise from the Appellate 
Court lightly introducing new evidence, the Judicial Committee say that no 
general rule can be laid down, whilst LORD WESTBURY considers that it is a 
very wholesome power if exercised cautiously and within proper limits, Gunga 
Gobind Mundulv. The Collector of the Twenty -four Pergunnahs (11 M. L A., 
345). As regards the second case mentioned in section 568, it was held with 
reference to section 355 of Act VIII of 1859 that the Appellate Court might 
take fresh evidence where the evidence has been taken so imperfectly by the 
Court of First Instance that the Lower Appellate Court cannot pass a 
satisfactory judgment, Joog Maya Debiav. Bamchunder Chatterjee (10 W. R., 
379), Mohesh Ghunder Doss v. Madhub Chunder Sirdar (13 W. R., 85). In the 
case before us the new evidence taken was, in my opinion, taken in the proper 
exercise of the discretion vested in the Appellate Court. The enquiry as to 
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the genuineness of the endorsements was so imperfect and ineomplete that 
the Judge found it difficult to proceed to judgment without the evidence of 
several disinterested persons who were acquainted with the handwriting of 
the person, who was alleged to have made the endorsements. The result 
was that in the light of the new evidence, both Courts came to the conclusion 
that the endorsements were forged. The new evidence ordered to be taken 
was ordered to cure a defect in the enquiry made by the Court of First 
Instance, and to enable the Court to value the existing evidence in the 
light of disinterested evidence. There is nothing to show that it was 
one-sided or not sufficiently extensive for purposes of justice. 

Again, as for the appellant's contention, that Exhibits TII to XI are not 
proved, it must be observed that the District Munsif refers to the evidence in 
detail and names the witnesses who prove them. This second appeal fails 
and I would dismiss it with costs. 

Shephard, J. — On the first hearing of the appeal the District Judge, by 
order, dated 2nd December 1891, remanded the case to the District Munsif for 
further evidence with a direction to the [981 District Munsif to return such 
evidence together with his opinion on the question of the handwriting of the 
endorsements. The reason given by him for taking this course was that, in 
his opinion, there must be in existence papers signed by the alleged writer of 
the endorsements and witnesses who would be able to speak to his writing. 

It is quite clear that the case was not one in which a remand, as that 
term is used in the code, was legally possible — nor in fact did the Judge 
purport to remand the case in the manner prescribed by section 562. Again, 
it is clear that section 566 cannot be called in aid, for there was no omission 
on the part of the District Munsif to determine any question of fact or frame 
or try any issue. The only provision of this part of the code which can be 
indicated as justifying the order of the Judge is that contained in section 
568, and that section does not authorize the Appellate Court to call for an 
opinion on the new evidence. It was contended that the circumstances were not 
such as to justify the application of that section at all and that, at any rate, the 
District Judge who ultimately disposed of the appeal ought not to have treated the 
District Munsif’s opinion given in pursuance of the order of the Judge as a legal 
finding or judgment. On the respondents’ behalf reliance was placed on clause 
(b) of section 568, and it was said that if the examination of further witnesses 
was not required to enable the Appellate Court to pronounce judgment, there was 
at any rate ‘other substantial cause’ justifying the order of the Judge. We were 
also referred to the provisions of chapter XIV and especially section 171 which 
enables the Court, if at any tjime it thinks necessary, to cause any person to be 
examined as a witness, and to the provisions of Section 582 giving the Appellate 
Court the same powers and imposing upon it the same duties as are conferred 
and imposed by the code on Courts of original jurisdiction. Seeing that by 
section 568 special provision is made for particular cases in which Appellate 
Courts may require additional evidence, I think it is impossible to hold that an 
Appellate Court should in such cases exercise the general powers given by section 
171. The two sections must be read together and the conditions imposed by the 
later section must not be disregarded. I have felt great doubt on the question 
whether, in the circumstances of the present case, the act of the Judge in per- 
mitting fresh evidence to be taken could be justified. According, however, to the 
cases [993 decided on this section 568 and the corresponding section of the code 
of 1859, it must be taken that the law does allow a discretion to the Appellate 
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Court and that it cannot be said to be illegal to admit evidence as was done 
in the present case. It cannot be said that the Judge gave no reasons for this 
order. I agree with the conclusion at which Sir T. Muttusami Ayyar has 
arrived. 


[ IS Mad. 99 ] 

APPELLATE CIVIL— PULL BENCH. 

The 3rd and 24th March , the 23rd and 24th November , 1 803, and 
30th April and 18th October , 1894 . 

Present : 

Sir Arthur J. II. Collins, Kt., Chief Justice, Mr. Justice 
Muttusami Ayyar, and Mr. Justice Shephard. 


Veeramma (Defendant No. 1) Appellant 

versus 

Abbiah and another (Defendant No. 2 and Plaintiff*) Respondents.* 


Limitation Act — Act XV of 1877, s. 7 — Registratio?i Act — Act III of 1877, 

s. 77 — Suit by infant to enforce registration — Special rule of limitation. 

, The Registration Act, 1877, being a special Act complete in itself, the provisions of 
Limitation Act, s. 7, do not apply to suits instituted under section 77 for a decree directing 
a document to be registered : 

Held, accordingly , that a suit by an infant to enforce the registration of a conveyance 
having been instituted more than thirty days after refusal on the part of a Registrar to regis- 
ter it is barred by limitation . 

SECOND Appeal against the decree of G. T. Mackenzie, District Judge of 
Kistna, in Appeal Suit No. 515 of 1891, modifying the decree of D. Raghavendra 
Rau, District Munsif of Karempudi, in Original Suit No. 63 of 1890. 

The plaintiff was an infant and he sued by his next friend to enforce 
registration of a conveyance, dated 30th August 1889, and executed by one 
Yegamma, deceased, in his favour. 

It appeared that the conveyance was presented for registration to 
the Sub- Registrar of Narasaraopet, who refused to register it on 15th October 
1889, and that by an order, dated 14th January 1890, the District Registrar 
declined to interfere and direct its Cioo] registration and that the plaint in 
this suit was presented on 14th February 1890. 

The District Munsif passed a decree for the plaintiff without costs and on 
appeal the District Judge modified the decree by directing that the defendant 
should pay the ebsts of the plaintiff. 

The defendant preferred this second appeal. 

Sriramulu Sastri for Appellant, 

Narayana Rau for Respondent. 

* Second Appeal No. 1125 of. 1892. 
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The second appeal came on for hearing before Collins, C.J„ and 
Shephard, J., and their Lordships made the following order of reference to the 
Full Bench. 

Order op Reference to Full Bench.— The question is whether this 
suit, being instituted after the thirty days allowed by section 77 of the Regis- 
tration Act, is nevertheless maintainable by reason of the plaintiff’s infancy. 
The Courts below have given judgment in his favour, holding that the provi- 
sions of section 7 of the Limitation Act are applicable to, and govern, a suit 
for which special provision is made by the abovl-mentioned section of the 
Registration Act. 

The respondent’s vakil in support of this judgment, while admitting that 
there are decisions to the contrary in the other High Courts, relies on the judg- 
ment of this Court in Kullayappa v. Lakshmipathi (I. L. R., 12 Mad., 471), 
where it is said that it has been several times decided that the general sections 
of the Limitation Act are applicable to suits for which periods of limitation are 
prescribed other than those prescribed in the second schedule to the Act. In 
that particular case it was held that the plaintiff in a suit to which section 78 
of the Rent Recovery Act applied was entitled to the benefit of section 14 oi 
the Limitation Act. It was unnecessary to decide the point which arises in 
the present case. In this and in the earlier case, Reference wider Forest Act 
of 1882 (I. L. R., 10 Mad., 210), it seems to have been considered that the 
language of section 6 justified the inference that the general provisions of the 
Act were applicable to cases provided for by special rules of limitation so long 
as the period prescribed by such rules was not altered or affected. As 
a general rule, a statute prescribing rules for special and exceptional cases 
is not controlled by subsequent legislation of a general charater. Aberga- 
venny v. Brace (L. R., 7 Ex., 170). Accordingly, in a case where a claim 
[101] was made under Act IX of 1859 to recover confiscated property, and 
the suit was brought more than a year after the seizure of the property, it 
was held by the Judicial Committee that the disability of the plaintiff could 
not save him from the operation of the section limiting the time to one year. 
The following language is used by the Judicial Committee: — “ It was said that 
the clauses in the General Statute, Act XIV of 1859, relating to disabilities 
might be imported into this Act, but this cannot properly be done. Act XIV 
is a Code of Limitation of general application. This Act is of a special kind 
and does not admit of those enactments being annexed to it.” Mohummud 
Bahadoor Khanv. The Collector of Bareilly (L. R., 1 I. A., 176). See Phoolbas 
Koonwur v. Lalla Jogeshur Sahoy (l. L. R., 1 Cal., 242). In a recent case 
decided in Calcutta with reference to section 7 of the Limitation Act and to 
the Bengal Act VIII of 1869, the Court for other reasons arrives at the same 
conclusion. Girija Nath Roy Bahatiur v. Patani Bibee (I. L. R., 17 Cal., 263). 
It is noted in that case that the language of section 7 of the Limitation Act 
referring to “the same period after the disability has ceased as would otherwise 
have been allowed from tho time prescribed therefor in the third column 
of the second schedule hereto annexed ” is not applicable to suits for which a 
special period is prescribed by another Act and which therefore cannot be 
governed by any of the articles in the second schedule. This is a considera- 
tion which makes the present case further distinguishable from the Madras 
case decided with regard to section 14 of the Limitation" Act. Since the 
decision in Girija Nath Roy Bahadur v. Patani Bibee ( I.L.R., 17 Cal., 263), 
the question “ whether the provisions of section 14 of the Limitation Act are 
applicable to! a suit for arrears of rent under Act X of 1859 ” came before a Full 
Bench, and the question was answered in the negative. The ratio decidendi 
v seems to be that the Act X of 1859* where it is in force, is a Code complete 
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in itself unaffected by the general law of limitation — Nagendro Nath Mullick 
v. Mathura Mohun Parhi (I.L.R., 18 Cal., 368). This decision can hardly 
be reconciled with the decision in Oolap Ghand Nowluckha v. Krishto Chunder 
Dass Biswas .(I. L. R., 5 Cal., 314), also a case where the rent law was in 
question, or with the reasoning founded on that case in Khetter Mohun 
Chuckerbutty v. Dinabashy Shaha (I. L. R., 10 Cal., 267) — which latter 
is one of the authorities relied on in Kullayappa v. [102] Lakshmipathi (I.L.R., 
12 Mad., 471) and also in Reference under Forest Act of 1882 (I. L. R., 10 
Mad., 210). The cases in i/Nijabutoola v. Wazir AH (1. L. R , 8 Cal., 910) and 
Khetter Mohun Chuckerbutty v. Dinabashy Shaha (L L. R„ 10 Cal., 267) are 
both cases of suits under the Registration Act. The decision in Guracharya 
v. The President of the Belgaum Town Municipalities (I. L. R., 8 Bom., 529) 
which follows that in Golap Ghand Nowluckha v. Krishto Chunder Dass 
Biswas (I. L. R., 5 Cal., 314) and Khetter Mohun Chuckerbutty v. Dinabashy 
Shaha (I. L. R., 10 Cal., 267) isopen to the same observation, viz., that the 
authorities on which it is founded are shaken by the Full Bench decision in 
Nagendro Nath Mullick v. Mathura Mohun Parhi (I. L. R., 18 Cal., 368). 

t In this state of things and considering the general importance of the 
question, it seems to us best to refer to a Full Bench the question whether a 
minor plaintiff suing under section 77 of the Registration Act for a decree 
directing a document to be registered and presenting his plaint more than 
thirty days after refusal on the part of the Registrar to register such document 
is barred by limitation ? 

This case then came on for hearing before the Full Bench. 

Sriramulu Sastri for Appellant. 

Narayana Rau for Respondent No. 1. 

Collins, C.J. — The question referred to a Full Bench is whether the 
provisions of section 7 of the Limitation Act are applicable to, and govern, a' 
suit for which special provision is made by section 77 of the Registration Act. 

Act III of 1877 appears to be a Special Act complete in itself, and 
according to a well-established rule for the construction of statutes it should be 
presumed that the Legislature did not intend by a general enactment to inter- 
fere with it. LORD Hatherley, when Vice-Chancellor, in Fitzgerald v. 
Champneys 1 50 L. J. (Ch.), 777 ] at page 782, thus states the proposition of law : — 
“The reason is that the Legislature having had its attention directed to a special 
subject and observed all the circumstances of the case and provided for them, 
does not intend by a general enactment afterwards to derogate from its own 
act when it makes no special mention of its intention to do so.” 

Section 77 of Act III of 1877 enacts that, when the Registrar 
[108] refuses to order the document to be registered under section 72 or 76, 
any person claiming under such documentor his representative, assign or agent 
may within thirty days after the making of the order of refusal institute in the 
Civil Court a suit for a decree directing the document to be registered. 

It appears to me that it was the intention of the Legislature that questions 
affecting the registration of deeds should be as soon as possible decided ; and to 
allow a number of years to elapse, as in the case of a minor, would be to defeat 
the intention of the Act. 

A Full Bench of the Calcutta Court in Nagendro Nath Mullick v. Mathura 
Mohun Parhi (I. L.R., 18 Cal., 368) have decided that the provisions of sec- 
tion 14 of Act XV of 1877 are not applicable for arrears of rent under Act X of 
1859, on the ground that Act X of 1859 is a Code complete in itself, 
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I am, therefore, of opinion that Act III of 1877 being a special Aot com- 
plete in itself, the provisions of section 7 of the Limitation Act do not apply. 

Muttusami Ayyar, J. — The question referred for the opinion of the Full 
Bench is whether section 7 of the General Act of Limitations governs a suit 
instituted under section 77 of the Indian Registration Act. The latter enact- 
ment refers specially to the subject of registration, and section 77 provides 
that, when the Registrar refuses to order a document to be registered under 
section 72 or section 76, any person claiming under such document or his 
representative, assign or agent may, within thirty ^days after the making of 
the order of refusal, institute a suit for a decree directing the document to be 
registered in such office, if it be duly presented for registration within . thirty 
days after the passing of such decree. Section 7 of the General Act of Limi- 
tations enacts that if a person entitled to institute a suit be, at the time from 
which the period of limitation is to be reckoned, a minor or insane or an idiot, 
he may institute the suit within the same period after the disability has 
ceased as would otherwise have been allowed from the time prescribed therefor, 
by the third column of the second schedule thereto annexed. The question 
for determination is whether a suit under section 77 of Act III of 1877 may 
be instituted within the time prescribed therefor after the cessation of the 
disability. Our decision must depend on the [104] construction to be put on 
section 6 of the Limitation Act and on the nature of Act III of 1877 as a 
Code complete in itself on the subject of limitation. 

The general rule is no doubt that laid down in Abergavenny v. Brace 
(L. R., 7 Ex., 170), viz., that a statute prescribing rules for special subjects 
is not controlled hy subsequent legislation of a general character. But tha 
operation of this rule may be precluded in regard to particular enactments 
either by express legislation or by the inference which may be drawn from the 
character of a special enactment as a complete code or otherwise. The ques- 
tion must resolve itself ultimately into one of intention of the Legislature either 
express or implied. 

I may here refer to two decisions of the Privy Council which illustrate 
and explain the principles that ought to guide our decision as to implied inten- 
tion. The case of Mohummud Bahadoor Khan v. The Collector of Bareilly 
(L. R., 1 1. A., 167,) is an authority for the proposition that Act IX of 1859 is 
a special enactment complete in itself and that its provisions are such as do 
not permit of section 6 of the General Limitation Act being imported into them 
without incongruity. Their Lordships of the Privy Council observe in that case 
as follows : — “ That Act was passed for the special purpose of providing a Court 
for the adjudication of claims of innocent persons upon the property of rebels 
which had been forfeited to the Government. It established a special Court con- 
sisting of three Commissioners and suspended the action of all other Courts in 
respect of such claims. Special modes of proceeding are established and various 
clauses in the Act refer to that special course of procedure. There are also 
provisions in the Act which relate not merely to the Court so established and 
the procedure under it, but are of a general character and apply to the pro- 
perty forfeited in whatever court claims may be made regarding it. Section 
20 provided that no suits brought by any party in respect to such property 
shall be entertained unless it be instituted within the period of one year from 
the date of the attachment or seizure of the property to which the suit relates. 
It was said that the clauses in the General Statute, Act XIV of 1859, relating 
to disabilities might be imported into the Act, but this cannot be properly done. 
Act XIV is a Code of Limitation [105] of general application, while this Aot 
is of a special kind and does not admit of those enactments being annexed 
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Again, in Musmmat Phoolbas Koomvur v. Lalla Jogeshur Sahoy (L. E., 
3 I. A., 7), the question arose whether a suit brought under section 246 o i 
Act VIII of 1859 is governed by sections 11 and 12 of Act XIV of 1859. The 
Judicial Committee then held that the appellant in that case was under dis- 
ability within 'the meaning of those sections, and that the suit having been 
brought during disability, though after the expiration of one year, was brought 
in time. Their Lordships explained the grounds of decision in these terms : — 
The two statutes (Acts* VIII and XIV of 1859) were passed in the same year. 
The object of the first was to enact a general Code of Procedure for the Courts 
of Civil Judicature not established by Royal Charter. The object of the second 
was to establish a general law of limitation in supersession both of the regula- 
tions which had governed those Courts and of the English statutes which had 
regulated the practice of the Courts established by Royal Charter. Looking to 
the fifth sub-section of the 1st section and the 3rd and lltli sections of Act 
XIV of 1859, their Lordships have no doubt that the intention of the Legisla- 
ture was that the period of limitation resulting from section 246 of Act VIII of 
1859 should in the c?ase of a minor he modified by the operation of the 11th 
section of Act XIV, and that this construction has obtained in the Courts in 
India appears from the case cited- IJuro Sooiulnrw Chowdhramx . Annndnath 
Boy C hoird hry (3 W. R., Civil Rulings, 8).” 

Adverting to the previous decision they say : — “ That case is distinguish- 
able from the present. It arose upon a very special statute and upon that 
ground the judgment rests.’’ 

These cases were decided with reference to Act XIV of 1859, section 3 of 
which is subtantially the same as section 6 of the present Limitation Act, and 
they are authoiities for the proposition that, when the Act to he modified by 
section 6 is of a very special kind, complete in itself, and it does not admit of 
the several provisions of the Limitation Act being imported into it without 
incongruity and without defeating the intention of the Legislature, it is not 
controlled by the general provisions of the Limitation Act. 

[106] As regards section 6 of the Limitation Act, it is in these terms : — 
“ When, by any special or local law now or hereafter in force in British India, 
a period of limitation is specially prescribed tor any suit, nothing herein Con- 
tained shall affect or alter the period so prescribed.” The language of the 
corresponding section in Act IX of 1871 was to the eff ect that nothing therein 
contained shall affect that law . Act XIV of 1859, s. 3, provided that when by 
any law now or hereafter to be in force, a shorter period of limitation is pre- 
scribed, such shorter limitation shall be applied, notwithstanding this Act. 
The question is how and whether the alteration of the language of section 6 of 
Act IX of 1871 is material or significant. It is contended that the present 
Act only explains Act IX of 1871, but I am unable to accede to this contention. 
It appears to be significant, when regard is had to the course of legislation on 
the question of limitation. Prior to 1859, there were different systems of 
limitation laws, not only in different Presidencies but also in different Courts 
in the same Presidency. In 1842, the Indian Law Commissioners framed a 
bill embodying a uniform law of limitation for all the Courts in British India. 
With some amendments suggested by Sir J AMES COLVILLE and Sir BARNES 
PEACOCK, Act XIV of 1859 was framed on that bill. But the Privy Council 
since remarked that it was an inartistically drawn statute, and Act IX of 1871 
was then framed on a scientific plan, Act XV of 1877 reproducing it with 
certain important amendments. The scheme of the present Act consists in 
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dividing the limitation law into four parts and in collecting the preliminary 
rules into the first part, certain rules of general application and rules relating 
to computation of the period of limitation into the second and third parts and 
in appending to them a tricolumnar schedule specifying the several descriptions 
of suits, the period of limitation in regard to each, and the time from whioh the 
period begins to run. The scientific arrangement according to whiol^rules of 
limitation are classified and distributed gives a significance to the substitution 
of the words 1 affect or alter the period prescribed ' for the words * affect or 
alter that law.’ The course of legislation also discloses an intention to limit 
the operation of special or local laws, as a general rule, to the periods mention- 
ed therein, unless they are Codes complete in themselves, and to restore 
Act XIV of L859 which confined their operation to the short periods [107] 
prescribed and to repeal Act IX of 1871 which excluded all provisions of 
the general law of limitations. 

There is another standpoint from which the alteration of language appears 
to be material. There are various Local and Special Acts now in force, and 
all of them are not so framed as to be complete and independent Codes so far 
as they relate to limitation, and this probably created the necessity for embody- 
ing in section 6, a general direction applicable to those Special or Local Acts 
which are not from their frame complete Codes. There is considerable authority 
in support of this view. I may first refer to the two decisions of the Privy 
Council already cited which were passed when Act XIV of 1859 was in force. 
I shall next refer to three cases decided by the High Court at Calcutta. In 
Golap Chand Nowluckha v. Krishto Chunder Dass Biswas (I, L. R., 5 Cal. 
314), it was held that section 5* of the Limitation Act applied to suits instituted 
under section 30 of Bengal Act VIII of 1859, and the ground of decision was 
that the language of section 6 of the present Act of Limitations as compared 
with that, of section 6 of Act IX of 1871 suggests that it was the intention of 
the Legislature to give to persons suing under the Special Act, the benefit of 
the general provisions of the General Limitation Act. The next case is that of 
Nijabutoola v. Wazir Ali (I. L. R., 8 Cal.. 910). In that case section 5 of the 
General Limitation Act was applied to a suit brought under section 77 of the 
Registration Act, the ratio decidmdi being that the proper interpretation to be 
put^on section 5 considered together with section 6 is that, except as defined 
in section 6, the general provisions of ' the Limitation Act are applicable to 
cases for which short periods of limitation are specially provided by local or 
special laws. The third case is that of Khetter Mohuv Chuckerlmtty v. 
Dinabashy Shaha (I. L. R., 10 Cal, 267) decided by Sir R. Garth, C. J., and 
Mr. Justice O’KlNEALY, which approved of the interpretation placed on section 
6 in Golap Chand Noioluckha v. Krishto Chunder Dass Biswas (I. L. R., 
5 Cal., 314) and Nijabutoola v. I Vazir Ali (I. L. R., 8 Cal., 910) and applied 
section 14 of Act XV of 1877 to a suit instituted under section 77 of the 
Registration Act. 


* [ Sec. 5 : — If the period of limitation prescribed for any 
Proviso where Court is suit, appeal or application expires on a day when the Court is 
closed when period expires, closed, the suit, appeal or application may be instituted, present- 
ed or made on the day that the Court re-opens. 

Any appeal or application for a review of judgment may be 
Proviso as to appeals and admitted after the period of limitation prescribed therefor, when 
applications for review. the appellant or applicant satisfied the Court that he had 
sufficient cause for not presenting f the appeal or making the 
application within such period. J 
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In Gwracharya v. The President of the Belgaum Town Municipalities 
(I. L. B., 8 Bom., 529), the Bombay High Court approved of the decision in Golap 
Chand Nowluckha v. Krishto Ghunaer Dass Biswas (I. L. B., 5 Cal., 314) and 
[108 j applied section 14 of the General Limitation Act to the suit before them. 
In the Reference made under the Forest Act, the High Court at Madras followed 
the Oa|i^itta decision and applied section 5 of the general provisions to an 
appeal preferred under section 14 of the Forest Act. This decision was again 
followed in the case of Kullayappa v. Lakshmipathi (I. L. R., 12 Mad., 467), 
wherein it was held that section 14 of the Limitation Act applied to a suit 
brought under section 78 of the Bent Becovery Act and in the decision Mahadevi 
v. Vikrama (1. L. B, 14 Mad., 365, 369). It is true that the decision of a 
Divisional Bench of the High Court at Calcutta in Girija Nath Hoy Bahadur 
v. Patani Bibee (I. L. R., 17 Cal., 264) and the decision of the Full Bench in 
Nagendro Nath Mullick v. Mathura Mohun Parhi (1. L. R., 18 Cal., 371) are in 
conflict with the previous decisions, but the conflict is rather apparent than real. 
In the former, the special law under which the suit was brought was Bengal Act 
VIII of 1869. The Court observed that that Act not only prescribed a special 
period of limitation for suits to recover arrears of rent, but also prescribed 
rules relating to other matters. The learned Judges also laid stress on the 
language of section 7, in particular on the words “ in the third column of 
second schedule hereto annexed '* as being words of reference to the General 
Limitation Act only. The suit referred to in Nagendro Nath Mullick v. 
Mathura Mohun Parhi (I. L. R., 18 Cal., 371) was brought under Act X of 
1859 and the learned Judges observed that Act X of 1859 had always been 
-^considered to be a Code complete in itself and unaffected by the General Laws 
of Limitation. Relying therefore on the principles laid down by the Privy 
Council in Mohummud Buhadoor Khan v. The Collector of Bareilly (L. R., 1 I. 
A., 167) and Mussumat Phoolbas Koonwur v Lalla Jogeshur Sahoy (L. R., 

3 I. A., 7) the conclusion 1 come to, both on the construction of section 6 of 
Act XV of 1877 and on authority, is that the general provisions of the last- 
mentioned Act modifying the operation of Special or Local Acts, unless they 
are complete Codes in themselves, are not on that ground affected by the 
General Act of Limitations. 

The next question which arises for decision is whether Act III of 1877 is a 
Code complete in itself, so as to render it incongruous to import into it the general 
provisions of the Limitation Act. I have already referred to the language of 
section 77 and certainly [109] it discloses an intention to fix a short period of 
limitation not only for instituting a suit under that section, but also for the 
enforcement of the decree mentioned therein. 

Again, section 77 pre-supposes an order by the Registrar refusing regis- 
tration under section 72 ; and section 71 directs him to state his reasons for 
such refusal. By section 23 a Registrar is bound to refuse to register an 
instrument unless it is prsented for registration within four months from the 
date of its execution. By sections 24 and 25 the time prescribed for presenta- 
tion of the document for registration is extended by four months more subject 
to certain conditions. Take for instance, the case of a refusal by the Regis- 
trar on the ground that the document was not presented within the prescribed 
time,— and I do not think that the Civil Courts can set aside an order of 
refusal which is based on those sections which disclose an intention to enforce 
presentation for registration within a determinate period. 

Again, section 32 provides that every document must be presented for 
registration by some person executing or claiming under the instrument or by 
the representative or assign of such person or by the agent of such person. 
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This section does not apparently contemplate the case of disability, and make 
a special provision in regard to it and the probable inference is that when a 
document is executed in favour of a minor, his legal guardian is taken to 
represent him for the purpose of registering it. It must also be remembered 
that the right to register a document is a right created by the Act and 
when it prescribes a remedy for its .exercise and limits the time;j|fe such 
exercise the remedy must ordinarily be taken to be what is provided therein. 

Further, the object of the Registration Act in prescribing compulsory 
registration within a determinate and short period is to prevent fabrication of 
documents and that object will he defeated if the time for registration is 
indefinitely prolonged during the continuance of disabilities. 

Thus, there are detailed rules in the Registration Act showing that the 
intention is to prescribe a determinate tune for registration as of the essence 
of the Act and that indefinite extension is likely to defeat the object of regis- 
tration. I am of opinion that it would be incongruous to import into it the. 
general provisions of the Limitation Act, and on this ground I hold that the 
Registration Act is oi a special kind, in that it discloses an intention to [110] 
prescribe a specific and determinate period for registration, and that it contains 
rules of limitation complete in themselves. 1 therefore answer the question 
in the negative. 

Shephard, J. — The question is whether the provisions of the Limitation 
Act with regard to disabilities are applicable to a suit brought under section 77 
of the Registration Act, Section 77 is the last of a series of sectious directing 
the course to be adopted on the refusal of the Sub-Registrar or Registrar to 
register a document. By section 72 provision is made for an appeal against 
the order of the Sub-Registrar not being made on the ground of denial of 
execution. The section requires the appeal to be presented within thirty 
days from the date of the order. In the case of the Sub-Registrar refusing to 
register on the ground of denial of execution, section 73 provides that the party 
aggrieved may apply to the Registrar in order to establish his right to have 
the document registered. That section also requires the application to be 
made within thirty days of the date of the order. In the enquiry which the 
Registrar holds on such application the Registrar exercises judicial functions 
aud has the ordinary powers of a civil Court. In the event of the Registrar 
refusing to register a document whether in the first instance presented to 
himself or to the Sub-Registrar, section 77 provides for a remedy by a suit in 
the civil Court. Again, the section requires the suit to be brought within 
thirty days from the date of the order of refusal. It seems clear that the 
intention of the Legislature was in all these cases alike to reduce to the shortest 
limits the time in which parties aggrieved by a Sub Registrar’s or Registrar’s 
orders might take action. As is the case with other statutes limiting specially 
the time in which the acts of public officials may be impugned no provision 
is made for the case of disabilities or for the other cases in which according to 
the Limitation Act time does not run against the plaintiff or some deduction 
is made in computing the period of limitation. The exception in favour of 
infants is not one which is necessarily implied in statutes of Limitation, 

“ When the words in their ordinary and common signification are sufficient to 
include infants, the virtual exception must be drawn from the intention of the 
Legislature, manifested by other parts of the law, from the general purpose and 
design of the law, and from the subject-matter of it .” — Beckford v. Wade (17 
Ves„ 87, 92). 

[ill] I cannot find any manifestation of such intention in the Registra* 
«$on Act, nor do I think it can be said that there is any hardship in requiring 
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.an aggrieved person to take action within a month although he may happen to 
be under a disability. In the transaction which has led up to the execution 
ol a document, the person interested as purchaser, if himself incapable of 
action, must have had some representative or agent to act for him, and section 
77 provid|j» that the representative or agent of any person claiming under the 
documen|||oay institute the suit in case of refusal to register. 

It was argued for the plaintiff that an intention on the part of the Legis- 
lature to engraft exceptions on the general words of the Act has been manifested 
in the Limitation Act, 1877. 

According to the Limitation Act in force when the Registration Act was 
passed, it is quite clear that no allowance could be made for the disability of 
the plaintiff not provided for by any special Act, for section 6 of the Act of 
1871 expressly saves any law by which a period of limitation differing from 
that prescribed by the Act is specially proscribed. In the latter Act of 1877, 
s. 6 appears in a different form, more nearly resembling the language of section 
3 of the Act of 1859. In the new section 6 it is provided that nothing therein 
contained shall affect or alter the period specially prescribed by any special 
law. It is contended that, although in the absence of any such provision a 
special rule of limitation should be treated as complete in itself and unaffected 
by the general law of limitation, the effect of this section is to make the 
general law of limitation applicable to special cases in all matters save the 
length of the period prescribed Thus, in a suit under the Registration Act, 
the plaintiff could, it is argued, take advantage of any of the sections 5th or 
7th or 8th, 14th, 18th or 19th of the Act of • Limitation. I cannot believe 
that this was the intention of the Legislature, nor do I think that section 6 will 
hoar this construction. It appears to me that the period fixed by a special 
law is affected if not altered, when hv virtue of the general law of limitation 
the starting point is altered and the period is made to begin on the cessation 
of the plaintiff's disability. According to this contention the plaintiff is 
entitled to thirty days computed from the last mentioned date instead of thirty 
days computed from the date of the order as provided in the Registration Act. 

1 am unable to accept the construction put upon the section in some of the 
cases [t!2j Behari Loll Mookcrjee v. Muitgolanath Mookerjee (I. L. R., 5 Gal., 
110), Reference under Forest Act of lbM (I. L. R., 10 Mad., 210) and am clearly 
of opinion that the language of the section does not evince any intention to 
qualify the operation of the Registration Act in respect of the provision 
contained in section 77. 

With regard to the authorities l find a great fluctuation of opinion. The 
most important and recent decision is that of the Full Bench of Calcutta with 
reference to a case under the Act X of 1859. Being of opinion that that 
enactment was a Code complete in itself, the Court held that the provisions of 
section 14 of the Limitation Act were not applicable to a suit brought 
under it. Nagendro Nath Mullick v. Mathura Mohan Parhi (I. L. R., 18 Cal., 
368). In an earlier case the same Court arrived at a like conclusion with 
reference to section 7 of the Limitation Act and some stress was laid on the 
language of this section Ginja Nath Boy Bahadur v. Patani Bibee (I. L. R., 
17 Cal, 267)- The Full Bench decision is in accordance with the principle 
laid down by the Privy Council in a case relating to a claim to recover 
confiscated property for which special provision was made by Act IX of 1869. 
See Kery Kolitany v. Mortem am Kolita (13 B. L. R., 60), Mohummud Buhadoor 
Khan v The Collector of Bareilly (L. R., 1 I. A., 167, 176), Phoolbas Koonwur 
v. Lalla Jogeshur Sahoy (I. L. R., 1 Cal., 242), Ponlson v. Madhusudan Pal 
Chowdhry (B. L. R., Sup. Vol., 101). The present case is, 1 think, within the 
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principle of these decisions. On the other hand, there are certainly 
several decisions in the other sense including decisions of the Bengal High 
Court and of this Court. In two of them a suit under the Registration Act 
was in question, Nijahutoolla v. Wazir Ah (I. L. B., 8 Cal., 910), Khetter 
Mohun C hucker butty v. Dinabashy Shaha (I. L. R., 10 Cal., 265). ; Here there 
have been similar decisions with reference to the Forest Act and fcfe|gp*ent Act. 
Reference under Forest Act of 1862 (I. L. R., 10 Mad., 210), and f^^yappa v. 
Lakshmipathi (I. L. R., 12 Mad., 471), see however In re Syed Mohidin 
Hnssen Saheb (8 M. H. C. R., 44) and Thir Sing v. Vmkataramier ( I. L. R., 
3 Mad., 92). Except the case in Girija Nath Roy Bahadur v. Patani Bibee 
(I.L. R., 17 Cal., 267), no decision with reference to the provision for disabilities 
was cited. I am unable to find any similar English case and this want of autho- 
rity is, 1 think, significant, as there are several statutes [l 13 j relating to public 
bodies and official acts prescribing special rules of limitation and not providing 
for disabilities (see Darby and Bosanq net's Treatise on Limitation in page 669). 

In my opinion the question submitted to us must be answered in the 
negative. 

This second appeal then came on for final disposal before COLLINS, C.J., 
and SHEPHARD, J., and the Court delivered the following judgment : — 

Judgment : — The decree must be reversed and the suit dismissed with 
costs throughout. 


N0TE8. 

£ See the learned judgment of SUNDARA AY YAH J., in (1912) 24 M. L. J., 41 at pp. 44, 
45 ; and the explanation of this case in (J897) 20 Mad., 476 ; 249 ; (1900) 23 Mad., 389. 

This case was followed in (1903) 30 Cal., 532 in preference to the view in 10 Cal., 265 
but see (1905) 30 Horn., 275 ; (1895) 20 Bom., 543. See also (1895) 18 Mad., 484 ; (1902) 24 
All., 402 j (1898) 22 Mad., 179.] 
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APPELLATE CIVIL. 


The 20th and 4 1st August and 26th September , 1604. 
Present : 

Mu. Justice Muttusami Ayyah and Mb. Justice Shephard 


Ramasami Chetti (Plaintiff) Appellant 

versus 

Mangaikarasu Nachiar and others (Defendants) Respondents. 1 ' 


Hindu law — Mortgage of zamindan lands by zamindar' s widow to secure 
her husband's debts — Appropriation of the assets of deceased towards 
payment of his debts . 

In a suit on a mortgage of lands forming part of a zamindari, it appeared that the 
zamindar died without isBue, being indebted to the plaintiff, and that his widow subsequently 
borrowed money from the plaintiff for her own purposes, including litigation successfully prose- 
cuted by her to make good her claim to the estate. The widow being pressed for payment 
executed the mortgage sued on and afterwards paid to the plaintiff two sums, being the pro- 
ceeds of the saleof her husband’s jewels and of the execution of a decree in his favour realized 
after his death. These sums were appropriated to the payment of the widow’s debt by the 
mortgagee who, after her death, brought the present suit against the deceased zamindar’s 
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.mother then come into possession of the estate, his undivided half-brothers being joined also 
as defendants : 

Held, (1), that the widow was entitled to mortgage the estate for the payment of her 
husband's debts, and was not bound to discharge them out of income ; 

(2), that the two payments by the widow of money belonging to the estate of the 
deceased M fen dar should have been applied in liquidation of his debt. 

Appba£^' the plaintiff against the decree of Venkataranga Ayyar, Subordinate 
Judge of Madura (East), in Original Suit No. 36 of [114] 1890, and a memo- 
randum of objections by the defendants against the same decree. 

Suit to recover principal and interest due upon a hypothecation bond, dated 
5th July, .1888, and executed in favour of the plaintiff by one Thanga Nachiar, 
the widow of the late Zamindar of Fandalkudi, who had died without issue on 
29th November, 1887. It was stipulated in the bond that the obligor should 
pay the principal sum on the 4th July, 1889, together with interest at 12 per 
cent, per annum, and that in default of payment on the specified date compound 
interest should be paid. 

The consideration of the instrument sued upon was made up of the prin- 
cipal and interest of debts contracted by the late zamindar, and the property 
subject to the charge formed part of his estate. Thanga Nachiar had died be- 
fore the institution of the present suit which was in the first instance brought 
against the mother of the late zamindar as sole defendant, it being averred 
that she was entitled to be and in fact was in possession of his properties. 
Subsequently his two divided step-brothers were brought on to the record as 
defendants by the orders of the Court. 

The following were the issues framed in the suit : — 

(1) Whether the items of consideration set forth in the hypothecation 
bond of 5th July 1888 were genuine debts due by the late Seemaichami Taver 
or not ? 

(2) Whether assuming they were so, Thanga Nachiar was under any 
legal necessity to execute the hypothecation bond and whether it is a bond fide 
transaction and is binding on the defendants ? 

(3) Whether the sum of Rs. 46,405-15-7 or any other and what sum 
was received by the plaintiff from the estate of the late Seemaichami Taver 
during the lifetime of Thanga Nachiar, and whether the plaintiff was bound 
in the first instance to have given credit for such sum towards the debt, if any, 
due by Seemaichami Taver as pleaded by the defendant ? 

(4) Whether the provision in the hypothecation bond regarding com- 
pound interest is binding on the defendant ? 

(5) Whether the plaintiff’s claim is in any view barred by limitation? 

(6) What decree, if any, is plaintiff entitled to ? 

The first and second issues were determined in favour of the plaintiff 
as also was the fourth, with regard to which the Subordinate [116] Judge 
quoted Ghhab Nath v. Kamta Prasad (I. L. R. } 7 All., 333), and also referred 
to evidence which showed that the deceased zamindar used to pay to the 
plaintiff compound interest on the sums from time to time borrowed by him. 

The third issue was dealt with in paragraphs 22 to 27 of the Subordinate 
Judge’s judgment. It appeared that two payments aggregating Rs. 16,200-11-6 
were made to the plaintiff after the death of the late zamindar and out of 
his estate. These sums had been applied by the plaintiff towards the discharge 
of a debt due to him from Thanga Nachiar and not of that of the late zamindar; 
these debts, theretofore treated in his accounts as one entire demand, being 
split into two with the object of effecting this appropriations It was sought 
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to be proved by the plaintiff that it was agreed between him and Thanga 
Nachiar or her agent that the payments should be appropriated in the above 
manner. The Subordinate Judge held that such an agreement if it were made 
in fact was opposed to the principles of the Hindu law and would have the 
effect of defrauding the reversionary heirs, and accordingly helcLfchat the 
payments should be treated as made in discharge of the husband's 

In the result the Subordinate Judge passed a decree for the pHHStiff that 
the defendants do pay him Rs. 19, 106-1-4 within six months and in default 
that the property in question be sold. 

Against this decree the plaintiff and defendants respectively preferred an 
appeal and took objection under Civil Procedure Code, section 561, on grounds 
which appear sufficiently for the purposes of this report from the judgment of 
the High Court. 

Subramanya Ayvat , Bhashyam A yyanqar and Desikachm iar for Appellant. 

Parthasaradhi Ayymujar , Snvanqachartar , B hash iachar iar and Th'nmrn- 
katachariar for Respondents, 

Muttusami Ayyar, J.* -This is an appeal from the decree of the Subordi- 
nate Judge's Court of Madura (East), in so far as it disallows appellant’s claim 
upon the hypothecation bond Z, dated the 8th July, 1888. Respondents object 
to the decree so far as it allows his claim under section 561 of the Code of 
Civil Procedure. The plaint claimed Rs. 39,013-3-5, as principal and interest, 
simple and compound, due under Exhibit Z, but the decree awarded Rs. [116] 
19,106-1-4 only. The contention on appeal is that the difference, viz., 
Rs. 19,900 and odd, has been improperly disallowed, and the objection taken 
by respondents is that the bond Z is not binding on the estate. 

The live issues upon which the parties proceeded to trial are set forth in 
paragraph 5 of the original judgment, and the Subordinate Judge decided the 
first, second, fourth and fifth in appellant's favour, hut on the third issue ho 
upheld respondents’ contention and credited to the debts sued for two sums of 
money, viz, Rs. 3,905-3-0 and Rs. 12,295-8-0. Whether the Subordinate 
Judge w T as right in doing so is what we have to determine in this appeal. 

Appellant is a money-lender in the District of Madura. The first respon- 
dent is the mother of the last male owner of the hypothecated property, and 
she succeeded to it on the death of his widow, Thanga Nachiar. The second 
and third respondents are the half-brothers and the reversionary heirs of the 
late male owner Seemaichami alias Sivagyanaswami Taver. 

Sivagyana Taver, commonly called the Pandalkudi Zamindar, borrowed 
from the appellant from time to time various sums of money. He borrowed 
first Rs. 6,761-5-0 on a promissory note, dated the 2 Lst October, 1884. On 
diverse occasions he since obtained loans from the appellant on 48 letters (FI 
to F48) which, on a settlement of accounts made on the 27th April, 1887, 
resulted in a balance in his favour to the extent of Rs. 17,542-14-7. The 
Subordinate Judge has found that on the last mentioned date the debtor 
consolidated the two debts, executed the promissory note C and took back the 
prior promissory note and the 48 letters. Subsequently, Mangalasami Taver, 
his agent, borrowed Rs. 1,800 upon the authority conveyed by Sivagyana 
Taver by yadasts S to S6. On the 29th November, 1887, the debtor died 
leaving him surviving a widow named Thanga Nachiar, the first respondent, 
his mother* and the second and third respondents, his divided step-brothers, 
Kottaisami* Taver and Pandi Porai. Thanga Nachiai 1 desired, on her hus- 
band’s death* to enter into possession of his estate, hut her attempt was resisted 
by the other members of the family who wished the Court of Wards to take 

/'■ , ..448 ? 
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up its management on plea of the widow's youth and sex. Their opposition, 
however, failed, and the Court of Wards declined to supersede the widow who 
assumed management in March 1888. During this qu artel she had occasion to 
borrow from time to time and the appellant accommodated her with loans and 
0173 a | is alleged, probably took her side. She also borrowed monies for 
other $™|pses, and her own debts were considerable. On the 5th July 1888, 
she exited the hypothecation bond Z in favour of the appellant for 
Rs. 30,740-7-10, which was made up of Rs. 24,304-3-7 due under Exhibit C, of 
Rs. 1,800 borrowed under yadasts (S series) and of Rs. 4,636-4-3 interest due 
thereon. The hypothecation bond provided for interest on the consolidated 
amount at 12 per cent, per annum, and in default of payment, for consolidat- 
ing the interest and the principal at the end of each year. It is in evidence 
that Sivagyana Taver’s estate yielded Rs. 30.000 or Rs. 32,000 a year, that 
the peishcush, cesses and poruppu amounted to about Rs. 14,000, that the cost 
of establishment was about Rs. 5,000, that the cost of repair and contingent 
charges amounted to Rs. 1,000, that the amount paid to the first defendant on 
account of her maintenance was Rs. 1,800 a year, and that the widow's net 
income was about Rs. 10,000 a year. She had to incur an expenditure of 
Rs. 6,000 or Rs. 7,000 in connection with the dispute about her management. It 
is also in evidence that she made payments to a large extent on account of her 
personal debts and placed part of the collection of her estate in view to their 
discharge under the direct and immediate control of the creditor. 

Among the sums of money so paid to and appropriated by the appellant 
there are admittedly two payments, viz., (1). 12,295-8-0, (2) Rs. 3,905-3-6, 
which require to be noticed. The first item of payment represents the sale- 
proceeds of Sivagyana's jewels and the second item represents the produce of 
a decree in favour of Sivagyanam realized after his death by his widow. It 
was conceded by the appellant’s pleader that at the date of appropriation the 
appellant was aware that the first item was made up of the sale-proceeds of 
Sivagyana' s jewels. There is also reason to think that, in the circumstances 
of the case, the creditor had means of knowledge as regards the nature of the 
second item. Upon these facts the Subordinate Judge has held that the two 
items formed part of the corpus of Sivagyana’s estate and that they ought to 
have been appropriated by the appellant to the debt due by the estate on the 
hypothecation bond. He discusses the question in paragraphs 22 to 27 of 
original judgment, and I agree in the conclusion at which he has arrived. 
The hypothecation debt was a charge on the estate, whilst it is not proved for 
the appellant that monies borrowed by Thanga Nachiar were mostly other 
than her personal debts. This being so, [118] what was recovered on account 
of the estate and what was realized by the sale of part of it ought to have been 
applied in its reduction, as the reversioners would otherwise be defrauded. 

In the case before us the creditor knew that the monies formed part of 
the estate, and the Subordinate Judge finds, and properly, I think, that the 
appropriation was the result of collusion between the widow's agent and the 
creditor. The splitting of the debts referred to by the Subordinate Judge in 
paragraph 25 of his judgment lends material support to this view of the facts. 
Moreover, the decision of the Subordinate Judge is in accordance with the 
principle laid down by the Privy Council in Hurro Nath Bai Chowdkri v. 
Bandhir Singh (I. L. R., 18 Cal., 311 ; S.c. L. R., 18 I. A., 1). I disallow the 
first contention in appeal. 

Another contention in appeal is that the Subordinate Judge ought to have 
awarded interest on the amount decreed from the date of plaint to date of 
avalization, and I am of opinion that it must be upheld. Appellant is entitled 
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to interest on the amount decreed at the contract rate from the date of plaint 
to that of the decree, and at 6 per cent, per annum from the date of decree to 
that of realization, 'tfhe decree appealed against must be modified as indicated 
above with reference to interest and confirmed in other respects. The costs 
will be proportionately 

. >, « TO, 

Nrhole 


As regards the memorandum of objections, respondents object tg 
decree. 


The first ground of objection is as to the correctness of the Subordinate 
Judge’s finding on the first issue and he deals with it and the second and 
fourth issues in paragraphs 6 to 21 of his judgment. I agree in the conclusions 
at which he has arrived. During the argument, respondents’ pleader pressed 
on us four objections to the finding, viz., (i) that there was a considerable 
interval of time between the date on which document C was drawn up and 
the date on which it was signed by Sivagyana; (ii) that the evidence of 
plaintiff’s second witness Somasundaram so far as it explains the delay is 
contradictory; (iii) that several others who might have been called as 
witnesses have not been called ; and (iv) that a sum of Bs. 1,800 was 
twice included in the amount of debt entered in document Z. As to the 
first objection the evidence of Somasundaram affords satisfactory explana- 
tion. Although he made two conflicting statements, he made the second 
[119] statement of his own accord and corrected the first, and there is no 
sufficient reason to think that the discrepancy is not due to defective memory 
consequent on lapse of time. There is further the evidence of plaintiff’s 
fourteenth witness as to the execution of C and it corroborates that of the 
second witness. It is true that certain persons who might have been called 
as witnesses have not been called. But taking the evidence as a whole it is 
so cogent and varied that it is not possible to come to any other finding than 
that to which the Subordinate Judge has come. The objection as toBs. 1,807 
being included twice over has no foundation in fact, and the appellant’s pleader 
has shown by reference to the accounts that it is founded on a misconception 
of certain entries in Exhibit OOO. As regards the contention that there was 
no necessity for the execution of the mortgage, there is evidence that the 
creditor insisted on the payment of Sivagyana’s debts due on the estate. 
Under Hindu law, a widow is at liberty to sell a portion of the estate to pay 
those debts, as the heritage she or any heir is entitled to consists of Sivagyana’s 
property less his debts, or is the aggregate of his property and his debts which 
are in the first instance payable out of it. A mortgage therefore in lieu of the 
sale of part of the estate is an act ordinarily beneficial to the reversioners unless 
special circumstances show that the intention was otherwise. The rate of 
interest provided by the mortgage is 12 per cent, per annum, and the provision 
for annual rests is what her husband had entered into in some of instruments 
executed by him. As Thanga Nachiar was a young widow, she might have 
hoped to live long and to pay the interest every year as soon as her own debts 
were paid off. It must be remembered that she died in October 1889 while 
the document Z was executed in July 1888. 


It is next contended that she was bound to apply the income of her 
husband’s estate first in discharge of his debts instead of executing the mortgage. 
The net income is, under Hindu law as administered in this Presidency, her 
own exclusive property as widow, and she is not bound either to save or apply 
it for the benefit of the reversioners. She is no doubt bound to pay her 
husband's cfebts from it, because she had taken charge of the whole property 
left by him whilst her right of inheritance extends only to the property as 
diminished or affected by his debts. As between her and the reversioners she 
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is entitled to say, ‘ 1 will pay my husband's debts by the sale of his property 
and take the residue, C180] and I desire to keep the net income derived from 
it and to spend or invest it as I please/’ I do not, however, desire to be 
understood as bolding that she is entitled to ignore the charges which are 
legally payable out of the gross income, such as the peishcush and maintenance 
due ta oftjtor members of the family and thereby add to the debt left by the 
husbami too as to prejudice the reversion. Applying these principles to the 
case before us, I am of opinion that the gross income less the charges she is 
legally bound to pay from it is her exclusive property as between her and the 
reversioners. Another objection taken to the decree is that a personal 
decree has been passed against the first defendant. This is founded on a 
misconstruction of the decree which only purports to give her the option of 
paying the decree amount within six months if she desires to prevent the 
creditor from bringing the property to sale. 

I would dismiss the memorandum of objections with costs. The decree 
should, however, be so varied as to grant the six months from the date of the 
1 appeal instead of the original decroe. 

Shephard, J. — By the decree in this case there is made payable to the 
plaintiff the sum due on the footing of the bond executed by the widow on 
whose death the defendants came into possession less the sum of Rs. 16,200-11-6 
which is found to have been received by the plaintiff. The plaintiff appeals 
against the decree on the ground that this deduction ought not to have been 
made and also on the ground that interest up to the date of realization is not 
provided for. The defendants object to the whole decree on several grounds. 
They contend that the whole basis of the suit is false, that the widow was 
under no necessity to execute the bond, that the bond comprises sums not 
really due and that interest at the contract rate ought not to have 
been allowed. The contention of the defendants which goes to the 
root of the whole decree forms the subject of the first and second 
issues. The debt secured by the widow’s bond was made up of two sums, 
one, a sum claimed in respect of a promissory note alleged to have been made 
by her late husband Sivagyanam ; the other, consisting of monies advanced 
to the widow herself. As to the former, there is a mass of evidence, oral 
and documentary, brought before the Subordinate Judge to prove the pro- 
missory note was made by the late Sivagyanasamy under the circumstances 
described. That evidence was accepted by the Judge, and there really was no 
attempt to meet it by counter-evidence. The evidence as to the handwriting of 
[181] Sivagyanasamy stands un contradicted. I see no reason to think that 
the Judge was wrong in his finding on the first issue with regard to the pro- 
missory note. It was not denied that the other sums which make up the 
consideration for the bond were advanced to the widow, but it was said that 
they had been paid off on a settlement of accounts between her and the 
plaintiff. This contention founded on a misconception of the evidence was 
sufficiently disposed of during the argument. The more substantial contention 
was that the widow was under no necessity to hypothecate the property in which 
she enjoyed only a limited interest. Sivagyanasamy died on the 29th Novem- 
ber 1887. The bond was executed on the 5th July 1888. At the former date 
the treasury of Sivagyanasamy was empty. On the 30th June 1888, there is 
evidence to show that about Rs. 21,000 remained in hand including the 
mohathala account. It also appears from the evidence that the gross income 
of the estate was between 32 and 39 thousand rupees. The particular income 
for the year succeeding Sivagyana’s death is not stated. Assuming that it 
was about Rs. 35,000 gross, the net available income for the widow would 
seem to have been about Rs. 11,000. With this income the widow had to 


451 



I.L.R. 18 Mad. 188 ram as ami chetti v. mangaikarasu nachlar &o. [1891] 

face the debt due under the promissory note exceeding Bs. 24,000 in amount. 
There is evidence, which the Judge believes, that the plaintiff pressed for the 
payment of this debt as well as the small advances made by him to the widow. 
Under these circumstances, it seems to me the finding that the hypothecation 
was made in good faith and under pressure of necessity is fully justified. Nor 
do I think that the Judge was wrong under the circumstances mentioned by 
him (paragraph 20) in allowing compound interest. These observatiJls dispose 
of the defendants 1 objections. I think they should be dismissed with costs. 

The plaintiff’s appeal relates firstly to the sum allowed to the defendants 
on account of monies belonging to the estate of Sivagyanasamy which are 
found to have come into the hands of the plaintiff. The Judge has proceeded 
on the authority of the decision in Hurro Nath Bat Chowdhri v. Bandhir 
Singh (I. L. B., 18 Cal., 311 ; S.C., L. R., 18 I. A., 1). There can be no doubt 
that the plaintiff was well aware that the monies received by the sale of the 
jewels as well as those realized by the decree were part of the estate whioh the 
widow took from her [122] husband. His object clearly was, as the Judge 
finds, to secure himself with regard to the sums he had advanced to the widow 
personally, and to throw the whole burden of the other debts on the estate. 
It was argued here that the former debts were also binding on the reversioners, 
but that was not the contention in the Court below. Then it was said that the 
appropriation was the result of an arrangement between the widow and the 
plaintiff. It appears to me that the Judge was right in holding that the plain- 
tiff ought to have applied the two sums, which came to his hands, to the 
liquidation of the husband’s debt. 

No reason was given for refusing interest from the date of the suit till the 
date of decree and thereafter till realization. The decree should be modified 
by allowing the agreed rate till date of decree and further interest at 6 per 
cent, till realization. In other respects I would dismiss the appeal with 
proportionate costs. 


HOTES. 

I See also (1912) 16 I.C., 385 (Mad.); (1910) 34 Mad., 188 : 21 M.L.J., 320.] 
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APPELLATE CIVIL. 

The 21st September, 1894. 

Present : 

M& Justice Mutturami Ayyar and Mr Justice Shephard. 

Narasimha Charyulu and others... (Defendants) 

Appellants 

versus 

Appa Rau (Plaintiff) Respondent.* 

Stamp Act — Act I of 1879, s. 51 (a) — Allotvance for spoiled stamps — Whether 
applicable to ordinary use in u'hich a mistake has been made. 

Section 51 t (a) of the Stamp Act, which permits an allowance being made for spoiled 
stamps, applies only to cases of accidental spoiling of the paper of which the stamp is made, 
and does not cover cases of the use of the paper in an ordinary way, in which a mistake has 
been made. 

APPEAL against the decree of M. B. Sundara Rau, Subordinate Judge of Ellore 
in Original Suit No. 28 of 1892. 

The defendants in this suit executed a mortgage deed in favour of the 
plaintiff’s father, since deceased, conveying certain immoveable property to him 
as a security for a loan of Rs. 12,000, it being provided that “ the sum of 
Rs. 12,000 should be repaid in twenty-four annual instalments, commencing 
with the 30th [123] June 1888, and that each instalment of Rs. 500 should be 
accompanied by the interest thereon at Re. 1 per ceilt. per mensem from date 
of bond to date of instalment.” 

The deed further contained the following clause : — 

“ According to these instalments in case of default in payment of the 
amount due on the date of any instalment, the total amount due for that 
instalment, both on account of principal and interest, we will pay with additional 
interest thereon at Rs. 2 per cent, per mensem without any objection and will 
have it endorsed on the back of the bond. Of the amount of this bond in paying 
the amounts of the principal and interest according to instalments in case of 
default of payment of instalments 1, 2 and 3 without reference to future 
instalments, we shall pay the whole (amount) at once and take this document.” 

The defendants paid the first two instalments, but made default in payment 
of three succeeding instalments. The plaintiff thereupon brought this suit to 
recover the whole sum remaining due, some Rs. 18,000. Subsequent, 
however, to the drawing of the plaint on stamped paper, the defendants paid 
to the plaintiff the sum of Rs. 2,771. 

The defendants contended that the instalments 1, 2 and 3 specified in the 
deed had reference only to the first three instalments, but not to any subsequent 
ones, and further that the plainti ff might have rec overed Rs. 75, or at le ast 

* Appeal No. 58 of 1894. 

T fSec. 51: Subject to such rules as may be made by the Governor-General in Counoil 

* * * as to the evidence which the Collector may require, allowance 

. Allowance for spoiled 8 ^ a ii be made by the Collector for impressed stamps spoiled in 

stamps. the cases hereinafter mentioned, namely : 

(a) The stamp on any paper inadvertently and undesignedly spoiled, obliterated or 
by any means rendered unfit for the purpose intended, before any instrument 
written thereon is executed by any person .j 

ta 



I.L.R. 18 Mad. 124 kabasimha charyulu &c. v. 


some part of the value of the stamped paper used for the plaint, under section 
51 of the Stamp Act. 

The Subordinate Judge decreed in favour of the plaintiff and gave him 
costs calculated on the amount originally claimed in the plaint, notwithstanding 
the defendants’ payment of Rs. 2,771 made before the plaint was filed. 

The defendants preferred this appeal. 

Seshagiri Ayyar and Gopalasami Ayyangar for Appellants. 

Krisknasami Ayyar for Respondent. 

Judgment: — We agree with the construction placed by the Subordinate 
Judge on the clause relating to default in payment of three instalments. The 
suggestion that the clause provides only for the case of the first two instalments 
not being paid on the due dates is an unreasonable one and it is not supported 
by the language of the instrument. 

We also think the Judge was right in charging the defendant [ 124 ] with 
the full amount of the costs calculated on the amount originally claimed in the 
plaint, notwithstanding that Rs. 2,771 was paid before the plaint was filed. 
It is said that the plaintiff might have recovered Rs. 75 or at least some part 
of the value of the stamped papers used for the plaint, and we are referred to 
section 51 (a) of the Stamp Act and section 54. 

In our opinion, clause (a) of section 51 applies only to cases of accidental 
spoiling of the paper of which the stamp is made, and does not cover cases in 
which a person has used the paper in the ordinary way, but has made a mistake 
in using it. Section 54* clearly has no application. 

The next point argued is that raised by the fifth ground of appeal. There 
is clearly nothing in the nature of a penalty, for it is from date of default only 
that the higher rate is made payable. 

Another contention is that the Subordinate Judge was in error in award- 
ing 2 per cent, interest on all the overdue instalments. On the true construc- 
tion of the document we are of opinion that interest is payable at the enhanced 
rate only on the three instalments due at the date of the suit, and not on the 
whole balance which fell due under the clause relating to the defaults of those 
instalments. 

The decree awards further interest at 24 per cent., while the plaint asked for 
such interest at the rate of 12 per cent. only. No relief can be awarded in excess 
of what is asked for. We must, therefore, modify the decree by giving 12 per 
cent, up to date of decree and 6 per cent, from that date till payment. 

The substantial question argued is whether there was a tender of the fifth 
instalment as alleged and consequently the suit was premature. The defend- 
ants* case is that on 3rd June 1892 he tendered Rs. 755-10-8 for acceptance 
in satisfaction of the fifth instalment, and that the manager refused to accept 
it. He attempted to show that the sum was tendered on that day thrice 
over, at 5 P.M., again at 7 P.M., and lastly about 11 P.M. The first tender was 
made by the second defendant, and the other two by the first. There is no 
ddubt evidence (Defence witnesses 1, 2, 3, 4, and plaintiff, witness 4) in proof 

' (Sec. 54 : — When any person is possessed of a stamp Which has not been spoiled or 
rendered unfit or useless for the purpose intended, but for 
Allowance for stamps which he has no immediate use, the Collector shall repay to 
not required for use. such person the value of such stamp in money, deducting onfe 

anna for each rupee or portion of a rupee, upon such person 
delivering up the same to be cancelled, and proving to the Collector's satisfaction that it 
was purchased by such person with a bond fide intention to use it, and that he has paid the 
full price thereof, and that) it was so purchased within the period of six months next 
preceding the date on which it is so delivered.] 
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of first tender. The Subordinate Judge, however, characterises the evidence as 
false. The second defendant does not refer to the presence of the first 
witness. There does not seem to have been any necessity for the defendant 
to refer to the shroff to introduce him to the manager, [128] and it seems 
strange that he went to the shroff without an irsalnamah. The most suspi- 
cious feature is that the alleged tender is not mentioned in the letter said to 
have been written by the other defendant on the same evening. The 
manager, supported by the duffadar, says that the second defendant never 
came at all on the 30th. Moreover, it is extremely doubtful whether the 
defendant had on that day the sum required. Even if there was such a 
tender, as is spoken to, it was insufficient as it fell short of the amount due 
for the fifth instalment. We are unable to say that the Judge was wrong in 
disbelieving the evidence as to the tender. As to the second tender, there is 
evidence of the two defendants and the clerk. The evidence of the latter does 
not impress us favourably. Admittedly, he had nothing to do w r ith the business. 
The other witnesses are interested and their story as to funds is open to grave 
suspicion, and wholly uncorroborated. Boyi Shetti, who is said to have lent 
them Es. 400, is not called, and no accounts are produced either as to this sum 
or as to the sum realized by sale of grain. It is true that the manager admits 
that the first defendant came to him and had a conversation, and was 
told that the money could not be accepted unless the prior instalments were 
paid. In this respect the manager was mistaken, for it was for the defendants 
to determine to what instalment the payment should be applied, and he 
had good reason for wishing to have the fifth instalment paid first, as other- 
wise the whole balance would become due. We cannot, however, infer from 
the evidence that the manager refused absolutey to accept a tender which the 
first defendant promised to make. All that the manager admits is that the 
first defendant said he would arrange for the payment, not that he was ready 
and willing to make the payment then and there. We are inclined to believe 
that the defendant had not really sufficient money with him. It is in evidence 
that on the same evening after 7 P. M. the defendant borrowed Rs. 200. This 
strongly supports the opinion of the Subordinate Judge. 

As to the last tender it was really no tender as the manager had left the 
office. The evidence of the defendants is extremely unsatisfactory. 

We see no reason to disturb the findings of the Judge on the fourth, fifth 
and sixth issues. 

The decree will be modified in two respects as above observed. Other- 
wise the appeal is dismissed. Proportionate costs 
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[126] APPELLATE CIVIL. 

The 21st March and 27th September , 1894 . 

. Present : 

Mr. Justice Muttcjsami Ayyar and Mr. Justice Best. 


Subba Rau (Plaintiff) Appellant 

versus 

Devu Shetti (Defendant) Respondent.* 


Mortgage — Part breach of contract by mortgagee — Contract Act — Act IX of 
1872 , $. 39 — Rescission — Acquiescence — Suit by mortgagee for interest due 
under the mortgage as regards the part fulfilled. 

A mortgaged certain land to B for Rs. 800. Under the terms of the mortgage-deed B 
was to pay Rs. 500 of the advance to C in discharge of a previous mortgage executed by A in 
favour of C. Of the balance of Rs. 300, B was to retain Rs. 200 in payment of a previous 
debt of A duo to him, and the balance of Rs. 100 was tc be paid to A. B paid the said 
Rs. 100, retained the Rs. 200, but neglected to pay the said Rs. 500 to C, who sued A and 
recovered the debt by attachment and sale of A's moveable property. After eight years from 
the dale of the mortgage, B brought a suit to recover the interest due under the mortgage on 
Rs. 300 only : 

Held, that under section 39 of the Contract Act, A was entitled to cancel the contract of 
mortgage owing to B’s conduct, but that he was bound to give up the benefit he had received, 
viz., Rs. 300, and pay interest theroon up to the date of cancellation. B was not entitled to 
treat the original mortgage as a mortgage in force with all its stipulations for Rs. 300 instead 
of Rs. 800, and on that view to sue for interest alone. 

SECOND Appeal against the decree of O. Chandu Menon, Subordinate Judge 
of South Canara, in Appeal Suit No. 373 of 1892, confirming the decree of 
U. Babu Rau, District Munsif of Udipi, in Original Suit No. 103 of 1892. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgments of the High Court. 

Pattabhirama Ayyar and Madhava Rau for Appellant. 

Narayana Rau for Respondent. 

Best, J. — The mortgage bond executed by defendant in favour of plaintiff 
was for a sum of Rs. 800, of which Rs. 500 were left with plaintiff to pay off 
a prior mortgage-debt and of the balance Rs. 200 are stated in A to be the 
amount previously borrowed from plaintiff and the remaining Rs. 100 as 
received on the date of A. 

It appears that plaintiff did not pay off the prior mortgagee, [127] who 
therefore sued the defendant, and recovered his debt by attachment and sale of 
defendant's moveables. 

Plaintiff's present suit is to recover the proportionate interest due on the 
Rs. 300 only for a period of eight years. 

I am unable to agree with the lower Courts in holding that he is not 
entitled to this proportionate interest, C/. Chinnayya Rawutan v. Chidambaram 
Chetti (I. L. R., 2 Mad., 212) ; but I think the suit as brought has been rightly 
dismissed. * 
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Under the circumstances, the plaintiff must wait till he can sue for the 
principal amouut alsd, when the defendant will be able to set off the amount 
claimed by him as damages for plaintiff’s failure to pay off the prior mortgagee. 

I would dismiss this appeal with costs. 

Muttugami Ayyar, J. — The facts found in this case are (l) that by the 
instrument of mortgage the plaintiff was bound to pay Rs. 800, (2) that he paid 
the mortgagor only Rs. 300, (3) that he never paid Rs. 500 to a prior mort- 
gagee as stipulated in the instrument, (4) that by reason of his default the prior 
mortgagee sued the mortgagor, obtained a decree against him and recovered the 
sum from him. The Subordinate Judge considered that, owing to appellant’s 
failure to perform his part of the contract in regard to Rs. 500, and of the respon- 
dent being compelled by his default to satisfy the prior mortgagee, the latter 
was not bound to perform his part of the contract to pay interest on Rs. 300 at 
the rate stipulated in the instrument of mortgage. Under section 39 of the 
Contract Act, the mortgagor was entitled to cancel the contract of mortgage on 
the ground that the mortgagee by acting in contravention of his agreement 
incapacitated himself from performing it in its entirety. Though no less than 
eight years passed subsequent to the payment of the prior mortgage by respon- 
dent, the appellant never attempted bo tender Rs. 500 to respondent to keep the 
prior mortgage in force. Upon the facts found the Subordinate Judge obviously 
considered the original mortgage as lawfully cancelled, and held that the sti- 
pulation therein as to interest as not being since in force. I am of opinion that he 
was right in treating the original contract as at an end. In putting an end to it, 
however, respondent was bound to give up the benefit he had received and to 
pay back Rs. 300 with interest up to date of cancellation. Appellant might 
U2*3 have sued respondent to enforce this obligation and to recover Rs. 300 
and interest as damages on the security of the property. He was clearly not 
entitled to treat the contract of mortgage for Rs. 800 as still subsisting after 
acquiescing in its cancellation by respondent for eight years and then bringing this 
suit to recover only the interest due on Rs. 300 as due under the original con- 
tract. The only obligation which he can now enforce is the obligation to repay 
Rs. 300 with interest, which respondent was bound to pay when he put an 
end to the mortgage as regards Rs. 500. He was not entitled to treat the 
original mortgage as a mortgage in force with all its stipulations for Rs. 300 
instead of Rs. 800, and on that view to sue for interest alone. I would also 
dismiss this appeal with costs. 

NOTES. 

[ See also 10 C. W. N ., 932 ; 10 I. C.. 25ft ; 14 1. C., 399 ; 21 M. L. J., 109.] 
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APPELLATE CIVIL. 

The 22nd August and 26th September , 1894 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 

SeetaPatta Mahadevi (Defendant) Appellant 

versus 

Suryudamma and another (Plaintiffs) Respondents. ,! 

Costs — Whether an unsuccessful plaintiff is liable for costs unnecessarily 
incurred by the defendant owing to his vakil 1 s negligence . 

The costs which a defeated plaintiff should be required to pay are those necessarily 
incurred by the successful part) in the defence of the suit. Costs cannot be deemed necessary 
if by reasonable diligence on the part of the defendant or his pleader the expenditure of them 
could have been avoided. 

APPEAL against the decree of N. Swaminadha Ayyar, Subordinate Judge of 
Vizagapatam, in Original Suit No. 51 of 1892. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgments of the High Court. 

Pattabhirama Ayyar for Appellant. 

Respondents were not represented. 

Shephard, J.— This appeal relates to the costs which the Subordinate Judge 
refused to allow to the defendant when dismissing [1293 the plaintiff's suit. 
So far as regards the vakil’s fee, the appeal must, I think, be allowed, for the 
defendant’s vakil is at least entitled to the sum for which he has certified, 
that sum not exceeding a moiety of the full ad valorem fee. With regard to 
the other costs incurred in connection with witnesses summoned by the defend- 
ant, there is more room for doubt. It is said that, as issues had been 
settled on all the questions of law and fact supposed to arise on the pleadings, 
the defendant was hound to have his witnesses ready, and that, if anybody 
was to blame, it was not the defendant’s vakil but the Judge, who ought to 
have discovered that on the face of the plaint the suit as framed would not 
lie. This contention appears to me wholly unreasonable. The costs which a 
defeated plaintiff should he required to pay should be only the costs necessarily 
incurred by the successful party in the defence of the suit. Costs cannot be 
deemed necessary if by reasonable diligence on the part of the defendant or 
bis pleader the expenditure of them could have been avoided. 

In the present case it was open to the defendant's pleader to have the 
plaint rejected under the provisions of sections 53 and 54 of the Civil Procedure 
Code. That is the course which he ought to have adopted. Instead of doing 
this, he filed a written statement raising a variety of defences but not raising 
the very point which has ultimately caused the shipwreck of the suit ; and 
when the tilne came for settling the issues, he again let slip the opportunity 
of pressing the matter on the attention of the Court. It is said that it is the 
business of the Judge to peruse the plaint and to frame the requisite issues. 
That is perfectly true, but it does not follow that the vakils on either side have 
no duty to perform. It is, I apprehend, the clear duty of a party's vakil to bring 
to the Judge’s notice any allegation on which he relies and to ask for the requi- 
site issue, if he overlooks the allegation and does not ask for the issue, and costs 


# Appeal No. 176 of 1893, 

m 



SURYUDAMMA (fee. [1894] 


I.L.R. 18 Nad. 180 


are occasioned by th| omission, it is his client and not the other party who 
ought to be saddled with them. In the present case it may be said that at the 
outset the fault lay with the plaintiffs ; they launched a suit which, on the face 
of the plaint could not be maintained. I do not think we ought to assume 
that they acted in bad faith any more than we should assume that anything 
worse than negligence was imputable to the defendant’s vakil. Let it be assumed 
that on both sides there was a lack of skill and due care. The defendant is 
entitled to the costs so far as [130] they were occasioned by the plaintiffs’ 
fault, but, as he is not by reason of that fault absolved from the duty of him- 
self taking due care, he ought to bear the loss which by dint of such care he 
might have avoided. To hold otherwise would be to make the plaintiffs 
answerable for the mistake of their adversary’s vakil. 

For these reasons I would decline to interfere with the Judge’s ruling as 
to the costs of witnesses, and dismiss the appeal. 

Muttusami Ayyar, J. — I am also of the same opinion. 

As regards the vakil's fee, the amount certified should have been allowed 
It is less than the ad valorem fee, and the sum awarded by the Court below, 
viz., Es. 25, is certainly inadequate. I would award the fee certified as 
received. 

I doubted if the Subordinate Judge was not also in error in refusing 
defendant’s costs incurred by taking out summons for his witnesses. It is 
true that it was necessary to take out these summonses when regard is had 
to the ground upon which the suit was ultimately decided. But the objection 
to the suit which eventually prevailed was not noticed either by the defend- 
ant’s vakil or by the Subordinate Judge when issues were framed. Though the 
vakil was certainly negligent in not pressing the preliminary objection at the 
first hearing and in not insisting upon its prior determination, yet as the 
Subordinate Judge also overlooked the defect and as the issues framed by him 
constituted the proximate cause for defendant’s taking out summons for witnesses 
with reference to those issues, I first doubted whether the party concerned 
should be mulcted in costs which he incurred bond fide to be ready to prove the 
recorded issues. As the defendant’s vakil contributed to the error on the part 
of the Subordinate Judge, I think on further consideration that I cannot say 
that the ground upon which the Subordinate Judge exercised his discretion in 
refusing costs was illegal. On taking tim$ to consider the matter, I do not 
think that the Subordinate Judge’s order on this point should be disturbed, as 
the Code leaves the adjudication of costs to the discretion of the Subordinate 
Judge. 

I concur in the decision proposed by my learned colleague. 
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[181] APPELLATE CIVIL. 


The 8th and 12th November 1894 . 
Present : 

Mr. Justice Muttusami Ayyar. 


Tirthasami (Counter-Petitioner No. 3) Appellant 

versus 

Annappay ya (Petitioner) Respondent/' 


Code oj Civil Procedure — Act XIV of 1882 , s. 158 — Act VI of 1892 , s. 4 
Proceedings in execution-- dismissal of petition for default. 

The dismissal of a petition for execution for default does not bar afresh application, 
section 158 of the Code of Civil Procedure being inapplicable, since by reason of section 4 of 
Act VI of 1892, it docs not appl\ t.» proceedings in execution. Dhonkal Singh v. Phakker 
Singh (I. L. R., 15 All., 84b llajrat Akramnissa ISegam v. Valiulnissa Begavi (I. L. R., 18 
Bom., 429) and Delhi and London Bank v. Orchard (L. R., 4 I. A. 127) followed. 

Appeal against the order of W. C. Holmes, District Judge of South Canara, 
presented against the order ot U. Babu Rau, District Munsif of Udipi, in 
Execution Petition No. 311 of 1892. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court. 

Ramachandra Rau Saheb for Appellant. 

Madhava Rau for Respondent. 

Judgment. - This was an application for execution of the decree in 
Original Suit No. 121 of 1882 on the file of the District Munsif of Udipi in the 
district of South Canara. The appellant is the representative of the Puttige 
Mutt at that station, and respondent, Annappayya, is the execution -creditor. 
The decree was passed against appellant’s predecessor, but on his dismissal 
from his office and on appellant’s succession to the office, respondent attempt- 
ed to execute it against the latter. The District Munsif refused the execution, 
but on appeal the Judge held that execution should be granted if respondent 
showed in execution proceedings that the decree debt was one contracted for 
purposes of the Mutt. From this 6rder respondent preferred no second appeal 
and it became final. The application for execution in which the above orders 
were made was not further proceeded with. 

[132] Meanwhile, execution was taken out by other decree-holders against 
the appellant and similar orders were passed by the District Munsif and by 
the Judge. In one of them, in which one Budan Saheb was execution-creditor 
there was a second appeal. 

As reported in Sudindra v. Budan (I. L. R., 9 Mad., 80) the High Court 
held in that case that the decree should be executed against appellant unless he 
set it aside by a new suit for fraud and collusion. Thereupon, appellant insti- 
tuted suits to set aside several decrees passed against his predecessor, and 
brought Original Suit No. 33 i oi 1882 against respondent in Septetnhier 1889. 
The District Munsif dismissed the suit, and in December 1891 the Jtujge con- 
firmed the decision in Appeal Suit No. 441 of 1889. From this dbcision, 
a second appeal is still pending. 

Meanwhile, another application for execution of the decree in Original Suit 
i 882 wa8 5 ade il3 No. 455 of 1889. ^The District Munsif called 
•Appeal against Order No. X14 ot 1893* ™ " 
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upon respondent to prove that the decree debt was binding on the Mutt and 
allowed him time for that purpose till the 28th June 1890. However res- 
pondent produced no evidence, and the District Munsif dismissed his petition 
for execution. On the 14th August 1893, respondent again applied for execu- 
tion by attachment of immoveable property. In support of his claim, he 
alluded to the order of the High Court in the execution of Budan Saheb’s decree 
in Original Suit No. 334 of 1888, brought by appellant against respondent, 
and to the dismissal of that suit. Appellant opposed this application as barred 
by the order on respondent’s former application, which was passed in No. 455 
of 1889. The District Munsif observed that that order operated as a decree 
under section 2 of the Code of Civil Procedure, and barred the present 
application. On appeal, the Judge considered that the mere striking off of the 
application did not amount to an adjudication, that the order granting time to 
prove that the debt was binding on the Mutt was not one passed under section 
158 of the Civil Procedure Code, that appellant was under no obligation to 
produce his evidence, and that he was therefore not barred from renewing 
his application for execution. It is contended on second appeal that the 
order dismissing the application for execution No. 455 of 1889 was passed 
under section 158, Civil Procedure Code, and that it precludes, under 
[133] section 13, Civil Procedure Code, any fresh application for execution of 
the same decree. 

I agree in the opinion of the Judge that the dismissal of a petition for 
execution for default does not bar a fresh application. The Judge states that 
section 158 is inapplicable, because the order on the prior application does not 
purport to have been made under that section, and that there is nothing to 
show that time was granted at the instance of the respondent. I also think 
that section 158 is inapplicable, but I prefer to rest my opinion on the general 
ground that by reason of section 4 of Act VI of 1892, nothing in Chapter VII 
or XIII of the Code of Civil Procedure applies to proceedings in execution. 
It was held by the Full Bench of the Allahabad High Court in Dhonkal Singh 
v. Phakkar Singh (I. L. R., 15 All., 84) that when an execution case is struck 
off the tile or dismissed upon a ground other than a distinct finding that the 
decree is incapable of execution, or that the decree- holder’s right is barred by 
limitation, or by any other law, or on some ground touching the merits, its 
dismissal whether termed as dismissal for default or as struck off the file does 
not operate to bar a fresh application for execution. 

In Hajrat Akramnissa Begam v. Valiulnissa Begam (I. L. R., 18 Bom., 
429) the High Court of Bombay held that while there is no statutory 
authority for restoring to the file an application for execution which has been 
once dismissed for default, the order of dismissal is ineffectual to bar a sub- 
sequent application for execution. In Delhi and London Bank v. Orchard 

(L. R, 4 I. A., 127) the Privy Council held that an order refusing an applica- 

tion to execute a decree is not an adjudication within the rule of res judicata . 
The real question is whether the order of the District Judge that respondent’s 
right to execute the decree against appellant can only be recognized on proof 
that the decree-debt is binding on the Mutt is still in force, and whether it 
bars execution until the condition mentioned therein is complied with. 1 
must answer the question in the affirmative. That the order in question 
was made is not denied. That it became final is also admitted. It is clear 
that whatever order the High Court made in execution of Budan Saheb’s 
decree oannot affect the respondent who was no party to that order. The 
former order being then still in force, it rau9t be complied [13*J with 
and the decree could not be executed as if it had no existence. It is open to 

respondent to apply for a review of that order and to have it vacated. 
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It is suggested that by instituting Original Suit No. 384 of 1888 respondent 
waived the benefit of the previous order and that he is not now at liberty 
to fall back upon it. But the suit and the order are not necessarily incon- 
sistent with each other. The judgment may not be tainted by fraud and 
the debt may yet not bind the Mutt. I am unable to hold that, as a matter of 
law, there was a waiver. I am therefore of opinion that, so long as the order 
of the District Judge is legally in force, execution must be refused unless the 
condition mentioned in it is complied with. On this ground 1 reverse the order 
of the Judge and restore that of the District Munsif. In the special circum- 
stances of the case, each party will bear his costs here and in the lower Appel- 
late Court. 


[18 Mad. 184] 

APPELLATE CIVIL. 

The 22nd October and 6th November , 1694. 
Present : 

Mr. Justice Muttusami Ayyar. 


Subbarayudu (Defendant) Petitioner 

versus 

Adi naray ud u ( Plai n t i ff) Respondent. v 


Partnership— Advance made by one partner to another in respect of the 
latter's share of a partnership debt — Whether a suit for contribution lies . 

.4 and B were partners. A decree was passed against them for the payment of a certain 
debt, each partner being liable* for the whole sum and being bound to indemnify the othor 
against the payment of more than his share. A paid B's share as well as his own and 
brought a suit against B for contribution. B contended that claim, being in respect 
of a partnership transaction, ought to be adjusted when the partnership account was 
settled, and that the suit did not lie : 

Held, that the advance made by A to B by paying his share was not an advance to the 
partnership, but to the other pirbner in rispact of what he had to contribute, and that, 
consequently, A was entitled to contribution from B. 

PETITION praying the High Court to revise the decree of V. Lakshminara* 
simham Pantulu, District Munsif of Masulipatam, in Small Cause Suit 
No. 1866 of 1892. 

[135] The facts of the case appear sufficiently for the purpose of this 
report from the foregoing and from the judgment of the High Court. 

Venkatarama Sarma for Petitioner. 

Pattabhirama Ayyar for Respondent. 

Judgment. — The plaintiff and the original defendant were partners. 
The former paid the amount due by the latter under a decree passed in 
Original Suit No. 911 of 1890. Thereupon he brought the present suit in the 
Small Cause Court for contribution. It was contended for defendant that 
the suit did not lie, and that the claim is one which ought to be adjusted 
when the partnership account is settled. The District Munsif decreed the olaim. 

It is urged on revision that the suit does not lie and is not cognizable by 
a Small Cause Court. It is no doubt a settled rule of law that advances made 
by one partner to the partnership concern can only result in matters of account 

* Civil Revision Petition No. 690 of 1898. 
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and cannot be made the subject of a separate suit. But to this general rule 
there are exceptions when advances are made by one partner not to the 
partnership concern, but to the other partner in respect of what he is to contribute 
to the joint capital, as in French v. Styring (2 C. B. N. S., 365 ); or when two 
partners borrow from a bank on their joint promissory note and apply the 
money borrowed to the partnership concern and one of the partners is compel- 
led to pay more than his share of the debt, the transactions have been con- 
sidered to be separate and altogether dehors the partnership, and as such capable 
of sustaining an action for contribution. The present case is governed by the 
same principle. Under the decree each partner was bound to pay the whole 
decree-debt and bound to indemnify the other against the payment of more 
than his share. This cannot be considered as a partnership transaction, see 
Sedgwick v. Daniell (2 H. & N., 319). The petition cannot be supported and 
is dismissed with costs. 


NOTES. 

[ In (1908) 82 Mad., 203 it was observed that it was not easy to see how the making 
of a decree against the partners imposed upon them any liability which did not attach to 
them as partners before the suit. See also (1908) 32 Mad., 7G : 19 M. L. J., 10 as to when 
a suit for partial accounts will lie ; Messrs. Pollock and Mulla on the Indian Contract Act 
III Edn. (1912) pp. 672, 673.] 

[136] APPELLATE CIVIL. 

The 11th January and 22nd October , 1H94. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Shephard. 

Minakshisundrum Pillai (Defendant No. 4) Appellant 

versus 

Ayyathorai (Plaintiff) Respondent."' 

Malicious prosecution — Prosecution by a Police Constable - Whether acting in 
his official capacity or not — Malice, 

A Police Constable, who is in effect the prosecutor and not acting merely in his official 
capacity, who does not take reasonable care to inform himself of the truth of the case and who 
does not honestly believe in the charge preferred by him and is actuated by an indirect motive 
in preferring it, is liable in a suit (or damages for malicious prosecution. 

SECOND Appeal against the decree of J. W. F. Dumergue. District Judge 
of Madura, in Appeal Suit No. 416 of 1892, reversing the decree of A. David 
Pillai, District Munsif of Tirumangalam , in Original Suit No. 256 of 1891. 

The facts of the case appear sufficiently for the purpose of this report 
from the finding returned by the District Judge. 

Mr. K . Brown , Subramania Ayyar and Sundara Ayyar for Appellant. 

Sankaran Nayar t for Respondent. 

Order. — “The first question, which does not seem to be prominently 
brought to the notice of the Dis trict Judge, is wheth er the a ppellant, the con- 
v * Second Appeal No. 863 of 1893. 
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stable, was in effect the prosecutor in the case or whether he was only aoting 
in his official capacity. The first branch of the first issue was evidently based 
on this question. But the District Judge only notices it in the introductory 
part of his judgment. We must observe that in considering this question as 
also the other questions arising, the District Judge must confine himself to the 
evidence before him, and must not be influenced by the Magistrate’s opinion 
or depositions taken before him and not made evidence in this case. 

[137] “ In respect of the other questions arising in the case, the issues as 
framed do not raise them in the proper form. The proper issues are those 
stated in the summing up in Abrath v. North-Eastern Railway Company 
(L. B., 11 Q. B. D., 440, 444). Assuming that the District Judge finds the 
first-mentioned issue in the affirmative, we must request him to return findings 
on the other three issues as stated in the case cited. 

44 The findings are to be returned within one month from the date of the 
receipt of this order, and seven days will be allowed for filing objections after 
the findings have been posted up in this Court. ” 

In compliance with the above order, the District Judge submitted the 
following finding : — 

Finding: — “The leading facts of the ease are that the house of one 
Shanmuga Velayudan Pillay in Tirumangalam was broken into on the night 
of the 28th April 1889, when jewels valued at Bs. 500 were stolen. The 
\ wntiff in the suit and two others were arrested by the fourth defendant, 
who is the Station-house Officer of Tirumangalam, on the 10th May 
1890. The plaintiff was charged with abetment of the offences of house- 
breaking and theft, and was discharged by the Second Class Magistrate of Tiru- 
mangalam in Calendar Case No. 55 of 1890. The plaintiff then sued to 
recover damages from the fourth defendant among others for malicious 
prosecution. 

41 2. Thefirst question on which I am directed to return a finding is whether 
the fourth defendant, the Station-house Officer, was in effect the prosecutor 
or whether he was acting in his official capacity. With regard to the first 
branch of this question, I think the record leaves no doubt that the fourth 
defendant was really the prosecutor. No accusation had been laid against the 
plaintiff specifically by the complainant ; the plaintiff was arrested by the 
fourth defendant on information said to have been given by one Andravana 
Clietti (eighth witness for plaintiff) more than a year after the commission of 
the alleged offences and five months after the fourth defendant had recommend- 
ed that the case should be struck off, as it was useless taking any further" 
steps in the m itter ; and when the plaintiff applied for bail the application 
was opposed by the [ 138 ] fourth defendant, not by the complainant. The 
complainant was made the first defendant in the suit and was examined 
as the first witness for the defence. He opposed an application made by 
the plaintiff for a transfer of the criminal case to the file of another 
Magistrate, but on the other points he makes the following statements: 

4 I never implicated the plaintiff in the case nor did I even suspect him. 

I never complained to the Police or the Magistrate that the plaintiff was one of 
the thieves or that I suspected him. ... I never opposed the application 
for bail presented on behalf of the plaintiff.’ The charge-sheet (Exhibit E) 
was prepared by the fourth defendant on the 11th May 1890, and with the 
exception of the occurrence report of the 10th May 1890 (Exhibit D) also pre- 
pared by the fourth defendant, this was the first time that the plaintiff was 
accused. Under these . circumstances, 1 find on this part of the first question 
that the fourth defendant, was in effect the prosecutor. 
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11 3. It follows from this finding that in my opinion the fourth defendant 
was not acting only in his official capacity. No doubt the fourth defendant 
was bound, as a Police Officer, to detect offenders and bring them to justice, 
and hence it is ^now argued that he was really acting in his official capacity. 
But in the first place it seems to me that Police Officers are protected against 
suits brought against them for acts done in their official capacity only by 
section 43* of Act V of 1861, which provides that a Police Officer is entitled to a 
decree if he shows that any act in respect of which he is sued was done under 
the authority of a warrant issued by a Magistrate. In this case the fourth 
defendant was certainly not acting under such authority. Then in the next 
place it is expressly declared by section 23 of Act V of 1861 that it is the duty 
of a Police Officer to apprehend persons ‘ for whose apprehension sufficient 
ground exists. 1 Unless sufficient ground does exist, then it appears to me that a 
Police Officer cannot be said to be acting in his official capacity, but under 
colour of his official capacity. Hence I would submit that unless the findings 
on the remaining issues show that the fourth defendant had or in good faith 
believed he had sufficient ground for arresting and prosecuting the plaintiff, he 
was not acting in his official capacity. 

“ 4. The next question on which I have to return a finding is [139] the 
first propounded in Abrath v. North-Eastern Railway Company (L. R., 1 1 Q. B. 
D., 440, 444). Did the fourth defendant take reasonable care to inform himself 
of the true state of the case? On this issue the plaintiff has proved that the 
fourth defendant himself reported on the 9th December 1890 (Exhibit G), after 
months said to have been occupied in investigation, that he had failed to detect 
the real culprits and that it was useless to take further steps. Notwithstand- 
ing this fact, the fourth defendant might have obtained trustworthy informa- 
tion subsequently to his report. But, according to his own case, the only 
person from whom he could have obtained any information justifying the 

arrest and prosecution of the plaintiff was Andravana Chesty, and 

Andravana Ghetty examined as the plaintiff’s eighth witness, swears that he 
never gave the fourth defendant any information on the subject. This 
evidence is contradicted by an acting Head Constable, who is the second 

witness for the defence, and the fourth defendant has proved that 

Andravana Ghetty is a thief. If he had acted solely on information given 
him by a disreputable and discreditable individual, he cannot be said to have 
taken reasonable care, but it would be a fair argument that he verified the 
statements made and actually found the plaintiff dealing with the stolen 
property. The story of the plaintiff’s arrest must therefore be examined. 
According to the second witness for the defence Andravana Ghetty came to the 
police station at 3 P.M. on the 10th May and said he had seen the plaintiff and 
others dividing the stolen jewels in a certain mantapam, 3$ miles distant from 
the police station. The fourth defendant and the second witness for the defence 
and others reached the mantapam at 5 P.M. and found the plaintiff and his 

•[See. 43 : — When any action or prosecution shall be brought or any proceeding held 
against any Police Officer for any act done by him in such 
Plea that act was done capacity, it shall be liwful for him to plead that such act was 
under a warrant. done by him under the authority of a warrant issued by a 

Magistrate. 

Such plea shall be proved by the production of the warrant directing the act, and pur- 
porting to be signed by such Magistrate, and the defendant 
Proviso. shall thereupon be entitled to a decree in his favour, notwith- 

standing any defect of jurisdiction in such Magistrate. No 
proof of the signature of such Magistrate shall be neoessary, unless the Court shall see reason 
to doubt its being genuine. Provided always that any remedy which the party may have 
against the authority issuing such warrant shall not be affected by anything contained in 
this section.] , 
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♦ 

' confederates still in the act of weighing and dividing the jewels. There were 
♦ admittedly only nine articles of jewellery, and it is represented that more than 
two hours were occupied in weighing and dividing those articles. This story is, 
in my opinion, altogether incredible, and I think it also incredible that the 
plaintiff, a village officer, was found making a division of stolen property, a 
year' after *it had been stolen, in a place which must have been open to 
public view or the transaction could not have been observed by Andravana 
Chetty. Besides the inherent [140] incredibility of this account, the 
plaintiff's second, third and fourth witnesses depose that the plaintiff was 
arrested near the Sub-Registrar's Office, which is also known as Poochy Nadan's 
Chavadi, in Tirumangalam. Since then, the statements made by and on behalf 
of the fourth defendant as to the plaintiff's arrest are, in my opinion, false, anc[ 
since the plaintiff was not arrested at a mantapam 3i miles from Tirumannalam, 
I think the statements that Andravana Ghetty gave information which led to 
the arrest at the mantapam is also false. Hence I find that the fourth defen- 
dant so far from taking reasonable care to inform himself of the true state of 
the case made no enquiry and did not act on any information, but acted with 
a total want of reasonable and probable cause. 

41 5. The third question is — Did the fourth defendant honestly believe the 
case which he laid before the Magistrate ? [Abrath v. North-Eastern Railway 
Company (L. R., 11 Q. B. D., 440, 444)] . In respect of this issue it is proved 
in evidence that no suspicion was entertained against the plaintiff until the 
10th May 1890, the day he was arrested. But the fourth defendant’s report 
of the 9th December 1890 (Exhibit G) filed by the plaintiff proves more. It 
shows that the result of the enquiries made by the fourth defendant from the 
date of the offences (28th April) to the date of the report was that the greater 
portion of the stolen property had been recovered through one Shonia Pillay, 
the father-in-law of the complainant, and that the complainant himself was 
conniving at the acts of his father-in-law and suppressing information. Clearly, 
therefore, it was not ‘the plaintiff that the foarth defendant then suspected of 
abetment and he was guilty of falsehood in attempting to repudiate his report. 
t I have already found that he acted without reasonable or probable cause, and 
that the reasons he has assigned for prosecuting the plaintiff are false. The 
only inference which can, in my opinion, be drawn from the circumstances is 
that he did not honestly believe the case he laid before the Magistrate to be 
true, but knew it to be groundless. 

“ 6. The last question is — Was the fourth defendant actuated by any 
indirect motive in preferring the charge [Abrath v. North Eastern Railway 
Company (L. R. 11 Q. B. D., 440,444); or, as the same question is stated on 
page 443 of the case cited, — Was he actuated by malice, that [141] is to say, 
was he actuated by some motive other than an honest desire to bring a man 
whom he believed to have offended against the criminal law to justice. Here 
it is argued that no malice was alleged and none proved. But the action it- 
self was an action for malicious prosecution. As to proof there is certainly 
no direct evidence of any weight, but according to the Indian Evidence Act 
(section 4) a fact is said to be proved if the existence is so probable from 
matters under consideration, that a prudent man ought, under the circum- 
stances of the particular case, to act upon the supposition that it exists. 
It must, therefore, be seen whether this probability exists in the circum- 
stances of this case. According to the second form of the present issue 
quoted above, malice consists, in such a case as this, of some motive 
other than an honest desire to bring a man, who is believed to have offended 
against the criminal law, to justice, and Brett, M. R. (same case, 
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page 448) defined a malicious intention as ‘ not the mere intention of carrying 
the law into effect, but an intention which was wrongful in point of fact.’ If, 
as it seems to me, the fourth defendant acted without reasonable or probable 
cause, and if, 'as it seems to me, he did not honestly believe the case which he 
laid before the' Magistrate, then he could not have believed that^the plaintiff 
had offended against the Criminal law and he could not have been actuated by 
an honest desire to bring the plaintiff to justice, but must have been actuated 
by some indirect motive, that is to say, in the words of Cave, J., already quoted, 
by malice. To institute a groundless prosecution, knowing that it is groundless, 
is acting not in furtherance of justice, but with an intention wrongful in point 
of fact. Therefore, the answer I would submit to the last question is that the 
fourth defendant was actuated by an indirect motive, that is to say, malice. 

7. To sum up these findings they are — 

“ (l) That the fourth defendant was in effect the prosecutor and not 
only acting in his official capacity. 

“ (2) That he did not take reasonable care to inform himself of the true 
state of the case. 

“ (3) That he did not honestly believe the case he laid before the 
Magistrate. 

[142] “ (4) That he was actuated by an indirect motive in preferring . 
the charge. ” 

This second appeal camo on for final disposal, and the Court delivered the 
following judgment 

Judgment. — We must accept the finding. We cannot say that the 
Judge dealing with the whole evidence has omitted to take into account that 
the burden of proof was on the plaintiff. 

The appeal is dismissed with costs. 


[ 18 Mad. 142] 

APPELLATE CIVIL. 


The 7th August and 5th December, 1894. 

Present : 

Mr. Justice Muttusami Ayyar and Mr, Justice Best. 

Nagamoney Mudaliar (Defendant) Appellant 

versus 

Janakiram Mudaliar (Plaintiff) Respondent.* 

Letters Patent — Clause 12 — Whether an order under this clause may form 
the subject of an issue for trial in the suit. 

The legality of an order granting permission to institute a suit under clause 12 of the 
Letters Patent may form the subject of an issue for trial in the suit so instituted. 

APPBAL from the decree of Shephard, J., sitting on the original side of the 

High Court in Civil S uit No. 3 91 o f 1892. ‘ 

11 * Original Side Appeal No. 84 of 1898.,^ 
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This was a suit for redemption of a mortgage. Leave to sue under clause 
12, Letters Patent, was granted, but a preliminary issue was taken as to 
whether the Court had jurisdiction in the case, the mortgage property being 
alleged to be beyond the Court’s local jurisdiction. This issue was decided 
against the defendant on the ground that the leave to sue stood uncancelled. 
The defendant preferred this appeal. 

Sivagnana Mudaliar for Appellant. 

Subramanya Ayyar for Respondent. 

Best, J. — This is an appeal against the order of Mr. Justice Shephard, 
deciding against the defendant, the preliminary issue “ whether this Court has 
jurisdiction in the case, the mortgaged [143] property being alleged to be 
situated beyond the Court’s local jurisdiction.” ‘ 

The learned Judge says, “ In the face of the leave which stands uncanoelled 
I must decide for plaintiff.” 

The cases cited before the learned Judge appear to have been De Souza v. 
Coles (3 M. H. C. R., 384), and Vythelinga Mudelly v. Cundasawmy Mudelly (8 
M. H. C. R„ 21). 

In the former it was held that an appeal lies from the decision of a Judge 
refusing an application made under clause 12 of the Letters Patent for leave to 
* institute in this Court a suit on a cause of action which arises in part only 
within the local limits of this Court’s jurisdiction. In Vythelinga Mudelly v. 
Cundasawmy Mudelly (8 M. H. C. R., 21) it was held that where such an 
application was refused by one Judge, it was not proper for another Judge in 
Chambers to grant the application when renewed on precisely the same grounds. 

The above two decisions are authority for the propositions (l) that an 
order of a Judge refusing an application under clause 12 of the Letters Patent 
is appealable, and (2) that such order of refusal by one Judge cannot 
be superseded by another Judge in Chambers. But neither of them is in point 
when the question is whether an order granting permission to institute a suit 
under clause 12 may form the subject of an issue for trial in the suit so 
instituted. 

In the present case the leave to sue was granted by the Registrar in exer- 
cise of the power conferred on him under sections 637 and 652 of the Code of 
Civil Procedure “ and all other powers thereunto enabling see appendix 1 
of the rules published in the Fort St. George Gazette Supplement , dated 16th 
June 1891. 

The order was passed ex parte without even issue of notice to the defendant. 

Under these circumstances it seems to me that defendant was entitled to 
take the objection in his answer to the plaint, and that the question is one that 
should be decided as an issue in the suit. 

I would, therefore, allow this appeal and setting aside the order of the 
learned Judge, remand the issue for disposal on the merits. 

The cost of this appeal will abide and follow the result. 

Muttusami Ayyar, J.— I concur. 

NOTES. 

[ See also (1903) 27 Mad., 157.] 
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n«] APPELLATE CIVIL. 

The 22nd August , JS94. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 


Pullayya (Defendant No. 3) Appellant 

versus 

Ramayya (Plaintiff) Respondent. 1 '' 


Code of Civil Procedure — Act XIV of 1882 , ss. 316 , 318 — Execution of decrees — 
Delivery of immoveable property in possession of judgment-debtor — Suit by 
assignee of purchaser at Court sale for possession — Limitation . 

The purchaser at an execution sale of a house, of which the judgment-debtor was in 
possession, sold it, agreeing at the same time to obtain the sale certificate and to deliver 
possession of the house. After more than three years had expired ho applied for the 
certificate, which, however, was refused on the ground that his application was time-barred. 
On the purchaser’s death his widow made a second application which was granted. In a suit 
by the purchaser’s vendee to recover possession, she set up a title thereto under a sale by the 
original owner (the judgment-debtor) to herself and others executed more than three yoars 
after the Court sale : 

Held that, since the execution purchaser would bo barred, tho plaintiff was equally 
barred. Arumuga v. Chockalingam (I. L. R., 15 Mad., 331) followed. 

SECOND Appeal against the decree of M. D. Bell, District Judge of Cuddapah, 
in Appeal Suit No. 107 of 1892, modifying the decree of T. R. Malhari Rau, 
District Munsif of Cuddapah, in Original Suit No. 16 of 1891. 

The facts of the case appear sufficiently for the purpose of this report from 
the foregoing. 

Parthasarathi Ayyangar and Jagarau Pillaiior Appellant. 

Bamachandra Bau Saheb for Respondent. 

Judgment. — Here the judgment-debtor was in possession at the date of the 
sale and is now defendant. Plaintiff bought from the purchaser at the Court 
sale and can be in no better position than his vendor. Nothing was done 
upon the writ of possession issued at the suit of the vendor’s widow. The 
execution purchaser would be barred and therefore the plaintiff is equally 
barred [Arumuga v. Chockalingam (I. L. R., 15 Mad., 331) J. The decision in 
Kishori Mohun [143] Boy Chowdhry v. Ghunder Nath Pal (1. L. R., 14 Cal., 
644) is distinguished by the fact that in that case there was formal delivery. 
We must reverse the decree and we dismiss the suit with costs throughout. 

NOTES. 

[ See also ‘25 Pom., 275 ; 31 Cal., 681 at 682 : 8 C. W. N., 476.] 


Second Appeal No. 556 o 1 1804. 
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APPELLATE CIVIL. 

The 12th, 16th and 26th October, 1894, 

Present : 

Mb. Justice Muttusami Ayyae and Mr. Justice Shephabd. 

Parvatibayamma (Defendant) Appellant 

versus 

Bamakrishna Bau (Plaintiff) Bespondent.* 

Hindu law — Adoption — Estoppel by conduct. 

A childless Hindu widow, aged 19, agreed with the plaintiff's father to adopt the plain- 
tiff stating that her husband) who died at the age of 12, had given her authority to adopt. 
Subsequently she adopted the plaintilf and had his upanayanam performed in the adoptive 
family next day, and administered her husband's property as the minor's guardian for about 
18 months, whon she repudiated the adoption and refused to maintain the plaintiff : 

Held, that the adoption being invalid on the ground that the widow had not, as a fact, 
acted under authority from her husband, she was not estopped from denying the adoption by 
the fact of her having treated it as effective for tho period of 18 months. 

In order that estoppel by conduct may raise an invalid adoption to tho levol of a valid 
adoption, there must have been a course of conduct long continued on the part of the adopt- 
ing family, and the situation of the adoptee in his original family must then become so 
altered that it would be impossible to restore him to it. 

Oopalayyan v. Baghupatiayyan (7 M. H.C. R., 250) followed. 

Appeal against the decree of E. 0. Rawson, District Judge of Vizagapatam, 
in Pauper Original Suit No. 11 of 1892. 

The facts of the case appear sufficiently for the purpose of this report 
from the foregoing and from the judgments of the High Court. 

Kolhandarama Ayyar for Appellant. 

Bamachandra Bau Saheb and Narayana Bau for Respondent. 

Shephard, J. — The plaintiff claims as the adopted son of the late Seetha- 
ramiah. This title he fails to make good because he has not proved that the 
widow by whom the adoption was made [146] acted under authority from her 
husband. There is admittedly no evidence of such authority having been 
given, and the circumstances are not such as to raise any presumption in the 
plaintiff's favour. This being so, the plaintiff charges that the defendant is 
estopped from denying his adoption, and on the strength of that estoppel claims 
to recover the property to which as adopted son he would be entitled. 

At first sight it certainly would seem somewhat anomalous to hold that 
an adoption, invalid according to Hindu law, may nevertheless become 
effectual so as to confer on the person concerned the right in the family of a 
stranger which he could only acquire by a valid adoption. No doubt under 
oeil&in circumstances the law may raise a presumption in favour of the validity 
of an adoption as it may in questions of marriage or legitimacy. But the 
principle contended for goes further than this and is one which I conceive 
could never be extended to marriage. Nevertheless, in the case of adoption, 
the principle has been admitted, and the question we have to consider is within 
what limits it can properly be applied. In Oopalayyan v. Baghupatiayyan 
(7 M. H. 0. R. f 250), the de fend ant clai med as the adopted son of the plaintiff’s 

1 > * Pauper Appeal No. 71 of 1894, 

' V 1 
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brother. It was found that the adoption although true in fact was invalid in 
point of law ; but having regard to the allegation that the conduct of the plain- 
tiff's family had " debarred them, in consequence of their acting 'as if the law* 
allowed the adoption and the changed situation induced, from now taking the 
benefit of the ordinary rule of law," the High Court directed the following 
issue to be tried: “ Has the conduct of the plaintiff 'and that of the members 
of his family been such as to render it now inequitable for him to set up as 
against the present defendant the rule of law upon which he now insists ? M 

Subsequently in dealing with the finding on this issue, which was in the 
defendant’s favour, the Court observed: “The situation is the result of the 
conduct of the whole family of plaintiff continued through a long course of 
years, and we think that we cannot prbperly decree for the plaintiff upon the 
footing that the defendant is wholly unentifcled to any part of the family 
property. On the contrary we are of opinion that although the adoption 
was invalid and inadequate of itself to create communion, that communion 
[147] has been created by the course of conduct of the plaintiff and his family, 

coupled with the defendant's changed situation which has resulted.” 

« 

This case was cited in a recent case before the Judicial Committee, and 
although it was not considered that any question of estoppel arose in the case, 
stress was laid upon considerations similar to those mentioned in the Madras 
case. “ It is no slight matter for a boy to be passed from one family into 
another. Even in England such a thing cannot be done without a serious 
effect, for good or ill, on the boy’s welfare. In India the ties of family life are 
far stricter, and if a boy has been transplanted from his own family into 
another by a de facto adoption, and then the ’adoption turns out to be invalid 
in law, and he is rejected out of his adopted family, his relations to his natural 
family must be seriously disturbed. Whether his previously existing legal 
status would be taken away is a point not calling for any opinion. Assuming 
that the plaintiff could return after an absence of five years, and so resume his 
legal position, it is impossible that his personal position should be the same as 
if the tie to his family had never been broken.” Several other cases were cited 
to show that the principle of estoppel may be applied to claims founded on alleged 
adoption : Sadashiv Moreshvar Ghate v. Uari Moreshvar Ghate (11 Bom., H. C. 
R., 190), Bavji Vmayakrav Jaggannath Shankarsett v. Lakshmibai (I. L. R., 11 
Bom., 381), Gopalayyan v. Baghupatiayyan (7 M. H. C. R., 250), Kannammal 
v. Virasami (I. L. R., 15 Mad., 486). In Sadshiv Moreshvar Ghate v. Uari 
Moreshvar Ghate (11 Bom. H. C. R.. 190) the estoppel was founded on the 
fact of a long and general recognition of the adoption by the family into which 
he was brought by the adoption. In Bavji Vinayakrav Jagganath Shankarsett 
v. Lakshimibai (I. L. R., 11 Bom., 381) the plaintiff, whose adoption was 
questioned had been brought up and married by his adoptive mother, and 
although the period during which his adoption had been recognized had not 
been long, it had exceeded six years, and therefore it was no longer open to 
the persons who would have taken in default of adoption to challenge it. 
The judgment in Kannammal v. Virasami (I. L. R., 15 Mad., 486) proceeds on 
the authority of these cases. There too the adoptee had been married in the 
family ; n which he had been affiliated. 

[1«8] From these cases it appears that estoppel like limitation may, for 
pnrpose" not of a religions character, raise an adoption ab initio invalid to the 
level of a valid adoption. The members of the family by which the adoption 
is recognized or by whom it is not questioned within the six years from their 
l aming of it — which are allowed by the law of limitation — oannot deny to the 
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adoptee the property-rights in the family which a legal adoption would have 
given him. See Jagadamba Chowdkrani v. Dakhina Mohun (L. R., 13 I. A.; 
84). If the claim is rested simply on estoppel, as it was in Gopalayyan v. 
Baghupatiayyan (7 M. H 0. R., 250), I think the true limits, within which 
the doctrine is to be applied, are those stated in that judgment. The claimant 
has to show that by a course of conduct long continued on the part of the family 
which has purported to affiliate him, his situation in his original family has 
been altered so that it would be impossible to restore him to it. 

Now in the present case there is no question of limitation. At the date 
when the suit was filed, it was not too late for the defendants family to 
challenge the alleged adoption, for the six years had not elapsed, and, on the 
other hand, as the plaintiff was, as he still is, a minor, he had not by force of 
the law of limitation lost his rights in his original family. The material 
facts proved are these : — In 1875 the defendant’s husband died at the age of 
12, leaving his widow aged 10 ; in 1884 a kararnamah was drawn up between 
the widow and the plaintiff’s father which is said to have been executed by 
the widow ; in 1887 the adoption of the plaintiff by the widow took place and 
immediately afterwards the 'ceremony of upanayana was performed. The suit 
was instituted in 1892, the widow having meanwhile repudiated the adoption 
and refused to maintain the plaintiff. The plaintiff rests the claim by estoppel 
chiefly on the representation of authority from her husband contained in the 
kararnama executed by the defendant. On the faith of that representation it 
is said that he was given by his father in adoption to the defendant and 
her deceased husband. It might be objected that there is no evidence of the 
circumstances under which the karar was executed or of any explanation of it 
having been afforded to the defendant. She was only 19 at the time. There 
is also an entire absence of evidence to prove that the plaintiff’s father in 1887 
[ 149 ] really acted on the faith of the statement made three years before. No 
doubt, assuming that the assertion of authority was really made by the defen- 
dant, there %as a positive statement which might under ordinary circumstances 
have put the plaintiff’s father off inquiry, and it might be assumed 
that he had acted upon it. But here the circumstances were peculiar. The 
statement was not in itself a probable one having regard to the ages of the 
husband and wife at the time when the authority was supposed to have been 
given. No reasonable parent would have taken serious action upon such a 
statement standing by itself and uncorroborated. The plaintiff’s father had 
access tc other means of ascertaining the truth. He was not called as a 
witness and there is absolutely no positive evidence to prove that when he gave 
his son in adoption in 1887 he had in his mind the statement made in 1884 
or had ever believed that it was true. Under these circumstances, we think 
the plaintiff has failed in establishing this part of his case. 

Then it is said that upanayanam was performed in the adoptive family 
and that the plaintiff was, therefore, debarred from returning to his natural 
family, the suggestion being that the performance of upanayanam irrevocably 
fixes the subject of it in the family in which it takes place. That this, however, 
is not the correct view is pointed out in Yiraragava v. Bamalinga (I.L.R., 9 
Mad., 161). It is by gift and acceptance of the boy and not by upanayanam 
that filiation is constituted. Bo from the text of Prajapati cited in that case 
(page 162) it appears that an adoption made after upanayanam, although in- 
ferior, is not invalid. The evidence does not show whether or not the defen- 
dant’s husband and the plaintiff’s father belonged to the same gotra. However 
that may be, I do not think that the mere performance of upanayanam 
the position of the plaintiff or prevented his restoration to his original family. 

.! . hV ' ’ 
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third party. Here the plaintiff’s title is found to be established, and the 
defendants’ plea of non-payment of melvaram is found not to have been 
accompanied by assertion of adverse title. 

We, therefore, allow this appeal and decree as above and direct respondents 
to pay appellant’s costs in this Court and in the Lower Appellate Court. 


1 18 Mad 178 ] 

APPELLATE CIVIL. 

The 12th December , 1894. 

Present : 

Mr. .1 (TSTicE Muttusami Ayyar and Mr. Justice Best. 

Venkatanarasimhulu (Plaintiff) Appellant 

versus 

Peramma. (Defendant) Respondent.* 1 


, Limitation Act— Act XV of 1877, sc fa. II , arts. 02, 97 — Suit 
to recover price paid on a void sale. 

In 1885 the plaintiffu)bfcained from the defendant a sale-deed of a certain land and paid 
part of the purchase money. Subsequently a judgment-creditor of the defendant's husband 
sought to execute his decree^against the land in question, and eventually, in October 1889, 
obtained a decree in the Hi&h Court under which the plaintiff was ejected* The plaintiff 
pow sued in 1892, less than^ree years from the date of the last -mentioned decree, to 
reoover the sum paid by him to rfte defendant as above mentioned : 

Held , that the suit was not b«red by limitation. 

SECOND Appeal against the ^jVree of N. bwaminadha Ayyar, Subordinate 
Judge of Vizagapatam, in Ajp^feal Suit No. 346 of 1893, confirming the ^ecree 
of Y. Janakiramayya, District Mim&if of Vizagapatam, in Original Suit No. 
632 of 1892. V 

Suit to recover from defendant Rs. 800. It was averred in the plaint 
that on 16th April 1885 the defendant executed a [174] sale-deed of certain 
land and received the agreed consideration apd placed the plaintiff in possession ; 
that the defendant sued in Original Sait No, 414 of 1885 in the Court of the 
District Munsif of Bimlipatam for the cancellation of the sale-deed, but her 
suit was dismissed ; that subsequently a judgment-creditor of the defendant’s 
husband sought to execute his decree against the land in question, and 
eventually, on the 31st October 1889, obtained a judgment in his favour in the 
High Court, where it was held that the present defendant had no title to 
convey to the present plaintiff ; and that the present plaintiff was ousted in 
consequence of the decision of the High Court. This suit was instituted less 
than three years from the date of the judgment of the High Court. The 
District Munsif held that the suit was barred by limitation and his judgment 
was upheld on appeal by the Subordinate Judge. 


6 


? Second Appeal No. 1327 of 1894. 
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The plaintiff preferred this second appeal. 

Rcqnachandra Rau Saheb for Appellant. 

Respondent was not represented. 

Judgment: — The article applicable is cleaily No. 97 * of schedule II, and 
the cause of action accrued on the date of failure of the consideration, i.e the 
date of the High Court’s decree, dated 3 1st October 1889. This suit brought 
within three years from that date is in time. 

It has been found in a forjner suit between the same parties that Rs. 737 
were paid and that the sale-deed could not be set aside by the respondent by 
whom it was executed voluntarily. 

In order that the cause of action should run from the date of the sale, it 
must be found that the sale was void ab initio. 

It is only in such a case that article 62 i can apply, of. Hanuman Kamat 
v, Hanuman Mandur (1. L. R., 19 Cal., 123). It was found, no doubt, in 
the former suit that the plaintiff had the means of knowing that defendant’s 
husband had been absent for only three or four years. But the ground of the 
present suit is failure of consideration, whioh must depend upon the result of 
the suit and not on a particular finding in that suit. 

We set aside the decrees of the lower Courts and remand the suit for 
replacement on the file and the disposal on merits. * 

The costs hitherto incurred will abide and follow the result. 

f NOTES. 

£ See also 26 Bom., 750 ; 8 Bom., L.R., 283 ; 20 AH., 519 ; 30 All., 402 ; 24 Mad., 27 ; 
27 Mad., 380, 10 1.0., 736 : 14 O.C., 74 ; in (1901) 25 Bom., 593 tbe vendor had no title at 
the date of the sale. ) 


#*£A*t. 97:— 


Description of suit. 


I Period of limi- 
I tation. 

I 


For money paid upon an exist- 
ing consideration which afterwards 
fails. 


Three years. 


t [ Art. 62 : — 


Time from which period begins 
to run. 


The date of the failure.] 


For money payable by the j Three years. i When the money is received.] 

defendant to 'the plaintiff for | i 

money received by the defendant \ 
for the plaintiff’s use. I 
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GOPALUDU V. VKNKATARATNAM &c. [1894] 
[178] APPELLATE CIVIL. 


l.L.B. 18 Mad. 178 


The 6th and 16th September, 1694. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 

Gopaludu (Plaintiff) Appellant 

versus 

Venkataratnam and others (Defendants) Respondents." 

Contract Act — Act IX of 1672, s. 74 — Penal sum — Enhanced interest — 
Mortgage — Construction of covenant to pay. 

In a suit to recover principal and interest due on a mortgage, dated 19th April 1882, it 
appeared that the instrument provided that the principal should be repaid with interest at 
21 per cent, per annum in two instalments on 8th May 1883 and the 27th April 1884, respec- 
tively, and proceeded as follows : — if the amount of each instalment be not paid on the 
date of such instalment, we shall make payment with interest at three rupees per cent, per 
mensem from the date of the bond.” No payment had been made on account of principal 
or interest : 

Held , that the plaintiff was entitled to recover the principal, together with interest 
calculated at 21 per ceut. up to the dates when the instalments respectively became due, and 
at 12 per cent, from those dates to the date of the plaint and at G per cent, from that date 
until payment. 

SECOND Appeal against the decree of H. T.' Boss, District Judge of Godavari, 
in Appeal Suit No. 83 of 1893, modifying the decree of P. Lakshminarasu 
Pantulu, District Munsif of Amalapur, in Original Suit No. 311 of 1892. 

Suit to recover principal and interest due upon a mortgage bond, dated 
19th April 1882, and executed by defendants Nos. 1 and 2 in favour of plain- 
tiff. Defendants Nos. to 5 were brought on to the record as being the 
undivided sons of defendant No. 1. 

The mortgage in question was executed to secure the repayment of 
Bs. 200 with interest at the^te of 21 per cent, per annum in two instalments 
on certain days therein mentioned and it provided as follows : — 

“ If the amount of each instalment be not paid on the date of such instal- 
ment, we shall make payment \Hth interest at three rupees per cent, per 
mensem from the date of thesbond.” 

In his plaint the plaintiff claimed interest at the enhanced rate from the 
date of default only, and the District Munsif passed a [17 6j decree for the amefunt 
claimed up to the date of the plaint. On appeal, the District Judge modified the 
decree by allowing to the plaintiff in respect of interest the sum of Bs. 84-14-11 
only up to the date of the plaint, together with interest at 6 per cent, on 
the whole debt from that date to the date of payment. He held that on the 
right construction of the mortgage it contained no provision for the payment 
of interest from the due date to the date of discharge, and the sum awarded in 
the decree v on account of interest was calculated on this basis. 

The plaintiff preferred this second appeal. 

Swndara Ayyar and Subramanya Ayyar for Appellant. 

Srirangachariar for Bespondent. 

* Second Appeal No. 736 of 1894. 
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Miittusami Ayyar, J. — This was a suit on a hypothecation bond dated 
the 19th April 1882. As regards the principal amount Rs. 200, both the 
Courts below decreed the claim. As regards interest, the bond provided that 
the principal shall be paid back in two instalments with interest at 21 per 
cent, per annum— Rs. 100 with interest on the 8th May 1883 and the 
remainder with interest on the 27th April 1884. The bond then proceeds to 
stipulate, that if each instalment is not paid on the due date, then interest shall 
be paid at 36 per cent, per annum from the date of the bond. The plaint stated 
that there was default in paying both instalments and claimed Rs 699-1-0 as 
interest due at the enhanced rate from the date of default. Relying on 
Nanjappa v. Nanjappa (I. L. R., 12 Mad., 161), the District Munsif decreed 
the interest claimed. But on appeal, the Judge was of opinion that there was 
no provision in the bond for interest from the due date to date of payment, and 
that the agreement to pay the enhanced rate extended only to the due date. Upon 
this construction of the document the Judge decreed interest at the enhanced rate 
as provided in the bond up to due date, refused interest from the due date to that 
of the plaint, and awarded interest at 6 per cent, per annum from date of plaint 
to date of realization. To this decision the plaintiff (appellant) objects on 
three grounds, viz., (i) that the Judge has misconstrued the document, (ii) that 
he ought not to have refused interest from date of default to date of payment, 
and (iii) that the interest is payable till date of payment as provided in the 
[177] bond. I am of opinion that the Judge is in error in holding that the 
bond contains no provision for payment of interest after the due date. The 
words from the date of the bond ’ are used in contradistinction to the words 
from the date of default, 5 which is premised, and they are not designed to limit 
the time up to which interest is payable. The natural construction is that in 
case there is no default, interest shall be paid at 21 per cent, per annum, and 
that in case there is default, interest shall be paid at 36 per cent, per annum, 
and that the payment at such higher rate shall be not only prospective from 
the date of default, bub shall also be retrospective from the date of the bond. 
This being so, the next question is whether the agreement to pay interest at 
36 per cent, in case of default is in the nature of a penalty, and as such governed 
by section 74 of the Contract Act. That section presupposes a case in which 
a contract is broken and a sum is named as the amount to be paid on such breach, 
the party complaining of the breach is entitled iS receive reasonable compensa- 
tion not exceeding the amount so named. The general rule is that effect is to be 
given to the intention of the parties as expressed by the contract in the absence 
of any rule of law to the contrary. Whe^/ the contract is to pay a higher rate 
of interest from the date of breach, its operation is prospective, and the proper 
construction is that the debtor who commits default intends to pay the 
alternative rate and to return the money lent. On this point all the High 
Courts are agreed. When the agreement is to pay the higher rate on default 
from the date of the contract, the question arises whether it falls under section 
74, and as to this there is a conflict of opinion. The Bull Benches of the High 
Courts at Calcutta and Bombay have held that section 74 is applicable and 
that the agreement is penal and ought to be relieved against. Kalachand Kyal 
v. Shib Chundcr Boy (I. L. R., 19 Cal., 392) and Umarkhan Mahamadkhcm 
Dfishmukh v. Sahkhan (I. L. R., \*I Bom. v 106). But the Full Bench w of the 
High Court at Allahabad has held .that section 74 does not apply to agx^toe&tte, 
to pay alternative rates of interest. In Nanjappa v. Nanjappa (I. L.R., 12 
Mad., 161), a Divisional Bench of the High Court at Madras held that such 
agreement falls under section 74, and that though no sum is named in rupees, 
the extra suto payable is fixed and ascertainable beforehand, or at any rate at 
the time when the default is made* In [178] Basavayya v. Subbarazu( I.L.R., 11 
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Mad., 294), where a mortgage bond provided for repayment of the debt in four 
instalments with interest at 6 per cent., and, in default of payment on the due 
date, provided for interest at 12 per cent, from the date of the bond, another 
Divisional Bench held that the stipulation being reasonable, the higher rate of 
interest was payable from date of the bond. This may be reconciled with Nan - 
jappa v. Nanjappa (I. L. R., 12 Mad., 161) by the fact that the alternative 
rate provided by the contract was one which might be adopted under the pleasure 
of reasonable compensation. In Narayanasami Naidu v. Narayana Ban 
(I. L. R., 17 Mad., 62, 65), in which l took part, I followed Basavayya v. 
Subbarazn (I. L. R., 11 Mad., 294). In the present case the contract was to pay 
interest at 36 per cent, from the date of the bond, and it is therefore governed 
by section 74, according to Nanjappa v. Nanjappa (I. L. R., 12 Mad., 161) and 
the High Courts at Calcutta and Bombay. I would therefore award interest at 
21 per cent, per annum from date of bond to due dates, 12 per cent, from these 
dates to date of plaint, and 6 per cent, from date of plaint to date of realization. 
Costs will be assessed proportionately. 

Shephard, J. — The question is, to what sum the plaintiff is entitled on 
account of interest payable in respect of the sum of Rs. 200 due under the 
bond executed by the defendant. The District Judge has held that there is no 
stipulation in the bond for payment of interest after the dates when the two 
instalments became due. The words used are . “ If the amount of each instal- 
ment be not paid on the date of such instalment, we shall make payment 
with interest at three rupees per mensem per hundred rupees from the date 
of the bond.” There is a terminus a quo given, but no express terminus ad 
quern, and the Judge has accordingly held that the interest was to run only up 
to the dates fixed for the payment of the instalments. 

In this construction it appears to me that the Judge is wrong. The provi- 
sion for enhanced interest pre-supposes a case of default. The date at which 
the instalment with interest at 21 per cent, fell due having passed, it is reason- 
able to suppose that it was intended that the substituted interest should run 
until the date of payment, arlfl there are certainly no words indicating the contrary 
intention. The question thekis whether the provision for enhanced interest is 
[179] of such a character as Re make section 74 of the Contract Act applicable. 

According to the view expressed in Nanjappa v. Nanjappa (1. L. R., 12 
Mad., 161) and adopted elsewhere, a stipulation for retrospective enhancement 
of interest is generally a penalty which has to be dealt with by the Court under 
the provisions of section 74. The Court has to give a reasonable compensation 
not exceeding the amount named. In addition to the interest at 21 per cent, 
on the two instalments up to the dates when they respectively fell due, I 
would allow interest from those dates at the rate of twelve per cent, up to the 
date of the institution of the suit and subsequent interest at six per cent. 

NOTES. 

[It has been uniformly held that a stipulation for enhanced interest from the date of 
the bond is a penalty, (1907) 84 Gal., 150 at 157.] 
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c 18 Mad. 179 ] 

APPELLATE CIVIL. 

The 19th and 20th November , 1894 , and 9th January , 1895 . 

Present : 

Mk. Justice Muttusami Ayyar and Mr. Justice Best. 

Subba Ayyar and others (Defendants Nos. 1 to 8) Appeil 

versus 

Ganasa Ayyar and another (Plaintiffs) Respondents/ 

Hindu law — Partition of family property Suit by plaintiffs against 
their father and uncles. 

Ill a wuit for partition of family property, the plaintiffs wore the sutib of one and nophows 
of others of the defendants who defended the suit : 

Held, that the suit was maintainable. 

SECOND Appeal against tile decree ot T. Ramasami Ayyangar, Subordinate 
Judge of Negapatam, in Appeal Suit No; 253 ofcl893, modifying the decree oi 
T. Venkatarama Ayyar, District Munsif of Valangitnan, in Original Suit No. 183 
of 1892. 

Suit for partition of the iamily property. The plaintiffs, of whom the 
second being an infant sued by the first as his next friend, wore the sons of 
defendant No. 2 and the defendants Nos. 1 and 3 were his brothers. Defendants 
Nos. 4 and 5 were the sons of defendant No. 1 ; the other defendants were 
strangers to the family who were in possession of pai t of the property of which 
the plaintiffs claimed their share. It was objected by the contending [ 1 80 J 
defendants that the suit was not maintainable. This contention was overruled 
by both the lower Courts, who passed decrees in favour of the plaintiffs. 

Defendants Nos. 1, 2 and 3 preferred this second appeal. 

Subramanya Ayyat for Appellants. 

Pattabhirama Ayyar for Respondents. 

Judgment. — Appellants are brothers aud respondents are the sons of 
the second appellant Natesayyan. Respondents sued appellants for partition, 
and the question raised for decision, in this appeal is whether the suit is 
maintainable under the Mitakshara law. 

The property, of which partition is decreed by the Subordinate Judge, is 
admittedly ancestral, and it is conceded that if the second appellant had no 
brothers the suit would lie. The contention on appellant’s behalf is that when 
the father has brothers, and when he is alive, the sons cannot enforce partition 
against his will according to the Mitakshara. We are of opinion that both in 
principle and on authority the contention must be disallowed. The son’s right 
to demand partition from his father arises from the coparcenary right of the 
former by birth, and it is confined to ancestral property, because the son and 
the father confer equal spiritual benefit upon the®randfather and ancestors and 
they have equal right in such property, whilst in paternal property the father 
has a dominant right as its acquirer. The basis on which the son’s right of 
partition rests is the same whether the father has brothers or not, and there 
is therefore no legal foundation for the contention. 


* Second Appeal No. 1997 of 1894. 
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It is further at variance with placita 8 and 11, Mitakshara, chapter I, 
section V. 

Placitum 8 shows that the partition takes place by the will of the son, 
though the mother is capable of bearing more sons and the father does not 
desire partition. 

Placitum 11 refers to Manu, IX, 209, and draws an inference from it to 
the effect that the father, however reluctant, must divide with his sons, at 
their pleasure, effects acquired by the paternal grandfather. 

Placitum 3 refers to the Smriti of Yajnavalkya to the effect that the owner- 
ship of father and son is the same in land which was acquired by the grandfather. 
Placitum 5 contains Vigyaneswara’s comment upon it. “ In such property which 
was acquired by the paternal grandfather through the acceptance of gifts, by 
C 3 conquest or other means, the ownership of father and son is notorious 
and therefore partition does take place. For, or because, the right is equal or 
alike, therefore partition is not restricted to be made by the father’s choice 
nor has he a double share.” 

Thus, the Smritis of Yajnavalkya and Manu, as commented on in the 
Mitakshara, recognize the son’s right to enforce partition against the father’s 
will of immoveable property acquired by the paternal grandfather on the ground 
that they have equal ownership in the same. 

Appellant’s pleader relies in support of his contention on placita 1> 2, and 6. 

Placitum 1 refers to the equal division of paternal estate and states that 
a special rule is propounded by Yajnavalkya concerning the division of grand- 
father’s effects among grandsons. That special rule is among grandsons by 
different fathers, the allotment of shares is according to the fathers. Placitum 
2 comments upon that rule and explains and illustrates it. Placitum 6 repeats 
the rule. It is contended that since the grandson’s share has to be carved out 
of the father's allotment, there can be no partition at the instance of the grand- 
son when the father is aliye, has brothers and does not desire partition, and 
consequently, the son’s right of partition is taken away in the case suggested. 
Reliance is placed in supporKof this view on a passage in Mayne’s treatise on 
Hindu Law, section 432, and )>n West and Biihler, page 295. This suggestion 
rests on a misconception of the reason of the special rule. Placitum 2 com- 
mences with the words, “ although grandsons have by birth a right in the 
grandfather’s estate equally with the sons,” and goes on to say “ still the dis- 
tribution of the grandfather’s property must be adjusted through their fathers 
and not with reference to themselves.” 

Thus the very text which prescribes the special rule postulates the 
existence of the equal right of father and son in the grandfather’s property. 
It is therefore not correct to infer from the text a negation of that right. It 
is then asked how is the father’s allotment to be ascertained if he does not 
desire partition ? The answer is it is to be ascertained against his will, leaving 
him, after the son separates, to reunite with his brother if he desires to do so, or 
in the same way in which a brother’s share is ascertained when one of three 
or more brothers desires partition and the others desire to continue in coparce- 
nary. The right to demand partition is in the [182] son and it is by his will, 
and not by the father's desire, the partition takes place. Placitum 8 gives the 
same answer. 

It is again asked why then is division per stirpes enjoined between class 
and class whilst partition per capita is prescribed among the sons of the same 
father ? 

The answer is that a coparcenary family is, according to Hindu theory, to 
be disintegrated in the same manner in which it is constituted. When several 
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brothers or sons of the same father live in union by choice, on the understand* 
ing that when they elect to separate, they are to take equal shares in their 
father’s property, we have before us a coparcenary family in its simplest form. 
When the brothers have sons, grandsons and great-grandsons who stand in 
their shoes by right of representation, we have a coparcenary family in its 
complex forn^ When death removes some and birth introduces others, the 
complexity is* enhanced. According to Hindu law, partition is but a mode 
whereby the coparcenary family is disintegrated into individual or single 
families, without prejudice to the natural rule of inheritance that sons take like 
shares in their father’s property. Hence it is that division per stirpes is 
sanctioned between class and class, in order that no violence may be done to 
the understanding on which the coparcenary family was first constituted. 

Appellants’ pleader next lays stress on placitum 3, section 5, chapter 1. 
In this placitum the commentator anticipates an objection and answers it, and 
the rule of decision is to be sought for, not in the anticipated objection but in 
the answer given to it. The first part of the placitum states the objection and 
the answer to it is contained in these words. To obviate this doubt the author 
Yajnavalkya says “for the ownership of father and son is the same in land 
which was acquired by the grandfather ” implying thereby what is stated in 
placitum 5. “ For, or because, the right is equal or alike, therefore partition 

is not restricted to be made by the father’s choice nor has he a double share.” 
Thus it appears to us that on the correct interpretation of section V, chapter, I, 
Mitakshara, there is no exception to the rule that a son is entitled to demand 
partition from his father of ancestral property. 

The foregoing is the view taken by this Court in 1862 in Nag aling a Mudah 
v. Sublnramaniya Mudah (1 M. H. C. R., 77). In that case the [183] ancestor 
who acquired the property wa3 one Tirumalai Mudali who died many years 
before, leaving two sons, the defendants Subramania and Veerasami. The 
defendant Subramania had two sons, one named Perumal, the plaintiff’s father 
who died in 1850, the other was the defendant Dharmalinga. It was held by 
Sir Colley Scotland, G.J., and Bittleson, J .that a grandson may by Hindu 
law maintain a suit against his grandfather for compulsory division of ances- 
tral family property. The same view of the law under the Mitakshara was also 
taken by the Full Bench of the High Court at Allahabad in Jogul Kishore v. 
Skib Sakai (I. L. K., 5 All., 430), and Viramitrpdaya, chapter II, part 1, verse 
23, is also cited in support of the decision. A similar view was also expressed in 
Laljeet Singh v. Rajcoomar Singh (12 B&'L. R., 373). We should have con- 
sidered ourselves concluded by authority had it not been for the decision of the 
majority of the High Court at Bombay in Apaji Narhar Kulkarni v. Ram- 
chandra Ravji Kulkarni (I. L. R., 16 Bom., 29). After carefully reading the 
judgments in that case and comparing them with the Mitakshara and the deci- 
sion in Nagalmga Mudali v. Siibbiramaniya Mudali (1 M. H. 0. R. 77), we 
agree in the opinion <jf Mr. Justice TELANG who has reviewed at length all the 
authorities on the subject and dissented from the conclusion arrived at by the 
majority of the Court. This appeal must therefore fail and we dismiss it with 
costs. 


NOTES, 

[This was followed in (1908) 81 Cal., Ill : 7, C. W. N., 688 ; the Mayukha law is 
different, (1904) 7 Bom. L. R., 232, J 
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1 [18 Had. 183] 

APPELLATE CIVIL. 

The 1st and 13th August , 1894 . 

Present : 

Mr. Justice Muttusami Ayyar. 

Ramasami Ayyar (Plaintiff) Petitioner 

versus 

Municipal Council of Salem (Defendant) Respondent* 

District Municipalities Act ( Madras ) — Act IV of 1894, s. 53, sch. A — 
Profession tax — District Court pleader — Court situated outside Municipal limits* 
The plaintiff, who was a pleader, lived and had his office and occasionally practised in 
Courts within the limits of the Municipality of Salem, but he claimed to bo entitled to the 
refund of a sum levied on him for profession tax under the [184] District Municipalities Aot 
for the reasons that he practised as a District Court pleader and that the District Court was 
situated outside the municipal limits. 

Held , that the plaintiff was liable to pay profession tax to the Municipality of Salem. 

PETITION under Provincial Small Cause Courts Act, section 25, praying the 
High Court to revise the decree of S. Dorasami Ayyangar, District Munsif of 
Salem, in Small Cause Suit No. 1390 of 1892. 

Suit to recover the sum of Rs. 25 which had been levied from the plaintiff 
as profession tax under the District Muncipalities Act of 1884 (Madras). 

The facts of this case are stated sufficiently for the purposes of this report 
in the judgment of the High Court. 

Pattabhirama Ayyar for Petitioner. 

Parthasaradhi Ayyangar for Respondent. 

Judgment: — The plaintiff is a first-grade pleader, and defendant is the 
Municipal Council at Salem. On the 29th June 1892, the latter assessed the 
former at Rs. 25 for exercising his profession as a pleader of the District Court 
' under class III, schedule A, of Madras Act IV of 1884. Plaintiff paid the tax 
under protest and brought this small cause suit for its refund. Two questions 
were raised for decision before the District Munsif at Salem, viz., (1) whether 
the Small Cause Court had jurisdiction to entertain the suit, and (2) whether 
the plaintiff is entitled to the refund claimed by him ? The District Munsif 
held that he had jurisdiction and that plaintiff was lawfully taxed. It is urged 
in revision on petitioner’s behalf that he was not liable to pay profession ijax 
and that if he was, he could only be taxed under class IV. 

Schedule A, class III, specifies “ a pleader practising in any Civil and 
Sessions Court, Subordinate Judge’s Court or Coijrt of Small Causes” as 
liable to pay a profession tax of Rs. 25. Class IV specifies “ every Pleader and 
practising vakil not included in class III ” as liable to pay a tax of Rs. 12. 
It is an undisputed fact that the District Court of Salem and the Subordinate 
Courts of Salem and Bellary are situated outside the municipal limits. The 
District Munsif’s Court, which is invested with the powers of a Small 
Cause Court up to a certain limit, is located within the municipal limits. 
There is, however, no separate [188] Court of Small Causes in the district 
constituted as was formerly the case under Act XI of 1865. Although the District 
and Subordinate Courts are outside the municipal limits, the plaintiff admitted 

• * Civil Revision Petition No. 148 of 1893. 
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before the District Munsif that he receives his clients, takes instructions from 
them, accepts vakalats, and draws up pleadings in his house which is situated 
within the municipal limits. He admitted also that he has his office within 
the municipality and that he practises in other Courts within the Munici- 
pality. It is provided by section 53, Act IV of 1884, that if the Municipal 
Council notify, under section 50, that a tax on arts, professions, trades and 
callings, andlon offices or appointments shall be levied, every person who 
within the municipality exercises after the date specified in the said notifica- 
tion, any one or more of the arts, professions, trades or callings or holds any 
one or more of the offices or appointments specified in schedule A, shall, subject 
to the provisions of section 59, pay in respect thereof the sum specified in the 
said schedule as payable by persons of the class in which such person is placed. 
It is argued that petitioner can be said to practise only in the District Court 
outside the limits and that neither the other acts ancillary to such practice 
nor his practising as a pleader in the Courts of District Munsifs by reason of 
his status as District Court Pleader constitute the basis of his liability to be 
taxed. I am of opinion that the District Munsif has arrived at a correct 
conclusion. It is section 53 that defines the cause of liability to pay a profes- 
sion tax and that section describes the tax as a tax on professions and declares 
the cause of liability to be the exercise of one of the professions specified in 
schedule A, within the municipality. Schedule A, class IV, declares every 
pleader and practising vakil as liable, whilst class III refers to every pleader 
practising in any Civil and Sessions Court, Subordinate Judge’s Court or Court 
of Small Causes as liable to be placed in that class for purposes of taxation. 
The real question then is — Does the petitioner exercise his profession as pleader 
within the municipality ? 

The term ‘profession', is not defined by the Act. In ordinary parlance 
any act done by a pleader which is incidental to his profession is an exercise 
of his profession, and it is not necessary that all the acts incidental to that 
profession must be done by him before he can be said to exercise that profes- 
sion. It often happens that a junior vakil takes instruction^, prepares the 
brie^ draws up [186] the memorandum of appeal, prepares a summary in his 
house of the arguments and of decided cases and handing them over to a senior, 
accompanies frim to the Court where the senior addresses the Court. Do not 
both the senior and the junior alike exercise the profession of pleaders ? 

In the case before us, all the acts ancillary to pleading in Court are done 
within the municipal limits as already mentioned. It appears further that by 
reason of petitioner’s status as a District Court pleader he practises in the 
Courts of District Munsifs which are within the municipal limits. I see no 
warrant either in the language of section 53 or of schedule A for eliminating 
from his profession all acts preparatory to pleading and acting in Court and 
saying that pleading and acting in Courts alone constitute the exercise of his 
profession. Even oh the view that the location of the District and Subor- 
dinate Courts outside the municipality was not foreseen when the local area 
was defined, there remains the fact that all acts save pleading and acting in 
Court are done within the municipal limits, and the former constitutes as 
much as the latter the exercise of the profession of a District Court 
pleader within the meaning of section 53 and schedule A. Nor do I see any 
sound reason for excluding from our consideration petitioner’s practising in 
other Courts within the municipal limits. The case of Kali Kumar Boy 
v. Nobin Chunder Ghuckerbutty (I. L. R., 6 Cal., 585) is not in point. The 
point decidedHhere is that a person, who looks after a regular appeal and gives 
instructions to pleaders in connection with it, is not practising as a Muktyar 
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within the meaning of section 13 of Act XX of 1865. The words in that 
section are “ who shall practise as a muktyar in any Civil or Criminal Court 
without having previously obtained a certificate.” The words in schedule A, 
"practising in any Civil and Sessions Court,” are intended to be descriptive 
of his rank as a pleader and practising vakil and not to be words which limit 
his liability on constitute pleading and acting alone as the exercise of a 
pleader’s profession. « 

I dismiss this petition with costs. 

NOTES. 

[As regards the point that the expression 4 carrying on the business ’ in a place does not 
require every act should be done there, see also S M. L. J., 73 ; 11 Mad., 238 ; 253 ; 33 Mad., 
82 ; 24 Mad., 205.] 


[187] APPELLATE CIVIL. 

The 20th February and 14th November , 1894 . 
Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Andi Achen (Defendant No. 2) Appellant 

versus 

Kombi Achen (Plaintiff) Respondent.* 


Pensions Act — Act XXIllof 1871 , ss. 4, 6— Suit for malikana loithout 
certificate of Collector . 

In a suit against the Rajah of Palghat and other members of his family for a declaration 
of the plaintiff’s status as the third Rajah, and to recover a sum of monoy payable to him as 
such on account of his share of malikana, it appeared that tho plaintiff had obtained no 
certificate under Pensions Act, 1871, section 6 : 

Held , that the suit was not maintainable. * 

APPEAL against the order of E. K. Krishnan, Subordinate Judge of South 
Malabar at Calicut, in Appeal Suit No. 901 of 1891, reversing the decree of 
V. Rama Sastri, District Munsif of Palghat, in Original Suit No. 298 of 1891. 

The plaintiff sued the Rajah of Palghat and three other members of the 
family for a declaration of his status as third Rajah of Palghat and to recover 
Rs. 769, being the malikana due and payable to him as such. The plaintiff 
had brought a previous suit I see Kombi v. Aundi (I. L. R., 13 Mad., 75)] asking 
for declaration of his status only. The present suit was dismissed by the 
District Munsif on the ground that the malikana being a pension the suit was 
not maintainable without a certificate under Act XXIII of 1871, section 6. 
This decree was reversed on appeal by the Subordinate Judge on the ground 
that the ruling of the District Munsif was contrary to the judgment of the 
High Court in the case above referred to, and he accordingly remanded the 
suit to be disposed of on the merits. 

Defendant No. 2 preferred this second appeal. 

Bhashyam Ayyangar and Desikachariar for Appellant. 

Sankara Menon for Respondent. 

Best, J.— -As observed by the Subordinate Judge, the difference between 
the present suit and the former one is that in his former suit ^188] plaintiff 

* Appoal against Order No. 121 of 1892. 
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asked only for a declaration of his status without seeking further relief in the. 
shape of payment to him of his share of the malikana* whereas he now seeks 
both for the declaration and the further relief. 

The former suit was expressly held to be not barred by the Pensions Act 
XXIII of 1871 on the ground that it was merely for a declaration as to the 
plaintiff’s status and that though “ no doubt malikana is paid by Government 
on behalf of the stanom of the fifth Baja,” the suit “ did not seek a declaration 
that the plaintiff is entitled to anything so payable.” 

As the malikana in question is clearly money paid by Government within 
the meaning of section 4 of the Pensions Act [ cf . the recent decision of the 
Privy Council in Deo Knar v. Man Knar (L.B., 21 I.A., 148)], the present suit 
is, in my opinion, not maintainable in the absence of a certificate under section 
6 of that Act. 

I would therefore allow this appeal and, setting aside the order of the 
Subordinate Judge, restore the decree of the District Munsif and direct the 
respondent (plaintiff 1 ) to pay the appellant’s (second defendant’s) costs in this 
Court and also in the Lower Appellate Court. 

Muttusami Ayyar, J. — In this case judgment was reserved on account 
of an opinion expressed by me in my judgment in Kombi v. Aundi (I. L. R., 13 
Mad., 75), to the effect that unless the suit is brought against the Government, 
no certificate is perhaps necessary under section 6 of Act XXIII of 1871. It 
was not necessary to determine the question for the purpose of the previous 
suit which could not be maintained under section 42 of the Specific Belief Act. 

On reconsidering the question which arises for adjudication in this suit and 
taking time bo consider it, I see reason to alter my opinion. I think that upon 
the proper construction of section 4 of the Pensions Act, it is enough that the 
suit relates to a “malikana ” and it is not necessary that it should be instituted 
against the Government or its officers. I was influenced by the notion that 
the Legislature did not probably intend to shut out the co-sharers from the 
ordinary Courts, even in regard to the determination of their relations 
inter se which must prevail in regard to other property. But having regard to 
the language of section 4 and the scheme of the Act suggested by sections 
5 and 6, the [189] narrower construction, viz., that it is enough that the suit 
relates to malikana, appears to be the true construction. Possibly, the inten- 
tion was that the distribution of what is regarded as the bounty of Government 
among the co-sharers should remain under its control or that of its executive 
officers. This view is the result of the grammatical interpretation of section 4 
confirmed by the scheme of the Act embodied in sections 5 and 6. It is also 
the view taken in Babaji Hari v. Rajaram Ballal (I. L. R., 1 Bom., 75) and 
Syed Mahommed Isaack Mushyack v, Azeezoon Nissa Begam (I. L. R., 4 Mad., 
341) and recently in Deo Kkuar v. Man Kuar (L. R., 21 I. A., 148) by the 
Privy Council. On the ground that a certificate from the Collector is necessary 
to give jurisdiction to the Civil Courts to entertain the suit relating to the 
malikana in dispute, I concur in the judgment proposed by my learned 
colleague. 


NOTES. 

[This was followed in (1902) 26 Mad., 69 ; (1906) 29 Bom,, 480 ; but see (1906) 30 Mad., 
266 : 17 M. L. J,, 139 where it was distinguished on the ground that there was no specific 
ear-marking of the pension allowance towards maintenance.] 
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APPELLATE CIVIL. 

The 10th and 20th February , and 6th March , 1894 . 

Present : 

Sir Arthur J. H. Collins, Kt„ Chief Justice and 
Mr. Justice Davies. 

Srirangaohariar and others (Defendants Nos. 1, 3, 4 and 6) 

Appellants 

versus 

Ramasami Ayyangar and others (Plaintiffs) Respondents.* 

Contract Act— Act IX of 1872, s. 23 — Consideration in part illegal — Stifling 
a prosecution — Limitation Act — Act XV of 1877, s. 22, sch. II, arts. 91, 120 
— Civil Procedure Code — Act XIV of 1882 , s. 13 — Ros judicata Decree 
in suit of small cause nature — Subsequent suit for declaration. 

The plaintiff, claiming to bo entitled together with two of the defendants to the office of 
archaka of a temple, sued in 1889 for a declaration of his title, and for a declaration that 
an agreement entered into by them in 1886 with the other defendants was void as having 
been executed under coercion, and because part of the consideration was the withdrawal of a 
pending criminal charge of trespass and theft against them. These avermonts wore proved. 
Tho first-named defendants were made plaintiffs in the suit more than three years after the 
oxocution of the agreement. The remaining defendants pleaded that the validity of the 
agreement was res judicata for the reason that they had brought a previous action upon it 
against the plaintiffs and had obtained a decree for Rs. 75 : 

[ 190 ] Held, (1) that the validity of the agreement was not res judical a, because the 
previous stiit was of a small cause nature : 

(2) that the agreement was void although the withdrawal of tho criminal 
proceedings formed part only of the consideration for it : 

(3) that the first plaintiff was entitled to a declaration of the invalidity of 
the agreement, but not the others who had been joined as plaintiffs more than three years 
from its date. 

APPEAL against the decree of W. F. Grahame, District Judgo of South Arcot, 
in Original Suit No. 4 of 1889. 

Suit filed on 18th February 1889 by the plaintiff against nine defondants 
for a declaration that he wa9 an archaka of the Thillai Govindarajaswami 
temple, Chidambaram, with a hereditary rnirasi right thereto, and that he was 
entitled to the perquisites of the office unaffected by certain recent arrange- 
ments made by defendants Nos. 1 to 7, and for a further declaration that an 
agreement, dated 16th February i 886 and executed by the plaintiff and defend- 
ants Nos. 8 and 9 to the remaining defendants was void, and for a decree 
that the key of the temple be delivered to him and for further and other reliefs. 

The plaintiff’s case was that he and defendants Nos. 8 and 9 were the 
hereditary archakas of the temple and that they had been induced to enter into 
the agreement above referred to surrendering their rights to defendants Nos. 1 
to 7, who claimed that office by a similar title, under coercion and undue pressure 
and to procure the withdrawal of a charge of criminal trespass and theft which 
had been brought against them. Defendants Nos. 8 and 9 were made plaintiffs 
by an order bearing date subsequent to 16th February 1889. The defendants 
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pleaded, inter alia , that the suit was barred by limitation and that the claim 
with reference to the agreement was res judicata by reason of the decree in 
Appeal Suit No. 269 of 1887 on the file of the District Court of South Arcot, 
reversing the decree of the District Munsif of Chidambaram in Original Suit 
No. 790 of 1886, in which tho validity of the agreement was directly in issue. 
In that case the plaintiffs were the present defendants Nos. 1, 2 and 4, and 
they sued the present plaintiffs for a sum of Rs. 75 on the footing of that 
agreement. 

The District Judge overruled the pleas of limitation and res judicata , held 
that the agreement was void for the reasons appearing in the judgment of the 
High Court, and passed a decree as prayed. 

[ 191 } Defendants Nos. 1, 3, 4 and 6 preferred this second appeal. 

Pattabhirama Ayyar for Appellants. 

Subramama Ayyar , Bhashyam Ayyangar and Sivasami Ayyar fpr 
Respondents. „ * 

Judgment. — There can be no doubt that part of the consideration for the 
agreement A was the withdrawal of a pending criminal charge of trespass and 
theft laid against the plaintiffs and others ( vide Exhibit B) on the lifcb Feb- 
ruary 1886, that is, two days before the execution of A. The first plaintiff as 
plaintiff’s third witness has sworn that it was so and his evidence stands 
uncontradicted, not even one of the defendants denying it. It is further proved 
that the very Magistrate, who would have tried tho charge laid if it had been 
proceeded with, was present taking part in the negotiations that led up to A, 
There is also no doubt of the law that a consideration that proceeds upon the 
withdrawal of criminal proceedings that have been instituted is illegal as being 
opposed to public policy, as it is held to be the stifling of a prosecution. And 
even if this illegal consideration is only part of the consideration, it renders the 
whole agreement void, because there is not good and sufficient consideration. 
hound v. Grimwade (L. R,, 39 Ch. D., 605). We therefore copgirm the 
District Judge’s finding in this respect. It is next contended for the appellant 
that the question of the validity of the agreement could not be re-opened, 
because it was res judicata by reason of the previous decision of the District 
Court in Appeal Suit No. 269 of 1887 holding it to be valid. That appeal; 
however, was made in a suit of a small cause nature before the District Munsif 
of Chidambaram (Original Suit No. 790 of 1886), and the subject-matter thereof 
was consequently not open to second appeal. It has been held by the Bombay 
High Court [ Govind Bui Lakshmanshet Arijorlekar v. Dhondbarav Bin Ganba- 
rav Tambye (I .L. R., 15 Bom., 104)] that a decision in a suit of that character 
will not operate as res judicata and that ruling has been more than once follow- 
ed by this* Court, vide Vithilinga Padayachi v. Vithilinga Mudali (I. L. R., 
15 Mad., Ill) and Namasivaya Gurukkal v. Kadir Ammal (I. L. R., 17 Mad^ 
168), and we see no reason to depart from it now, and must therefore disallow 
this contention. 

We find however that the second and third plaintiffs are not entitled to the 
declaration setting aside the agreement A, because [ 192 ] we find that tbef* did 
not sue in time for this relief. The agreement A is dated the 16th February 
1886, and this suit was brought by the first plaintiff alone on the last day 
allowed by a three years’ limitation. The second and third plaintiffs not having 
joined the first plaintiff in bringing the suit, he made them defendants. It 
was not Until the 25th January 1892 that, by an order of the Judge passed 
under section 32, Code of Civil Procedure, they were made plaintiffs. They 
were therefore not made co-plaintiffs till more than three years after their 

* t v 


502 



EAMASAMi ayyangar &o. [1894] I.L.R. 18 Mad. 192 


cause of action arose, and under section 22* of the Limitation Act, the suit 
should be deemed to have been instituted when they were so made parties. 
The period of limitation for setting aside a document is under article 91 f of the 
second schedule to the Limitation Act three years from the time the plaintiff 
knew of it. -These plaintiffs Nos. 2 and 3 knew of it on the 16th February 
1886 when they executed it, and therefore their inclusion as plaintiffs in the 
suit on the 25th January 1892 was made too late. It is contended on their 
behalf (i) that being defendants in the suit they were already parties thereto 
when it was brought, and section 22 of the Limitation Act is therefore not 
applicable to their case, and (ii) that the relief as prayed for was not to set 
aside the document, but merely to declare it invalid and the article of limitation 
applicable was article 120+ of the second schedule, allowing six years’ time as for 
a suit for which no period of limitation is otherwise provided, under which 
these plaintiffs would be in time. We cannot accede to either of these views 
anfl the cases quoted, Nagathal v. Ponnusami (I.L.K., 13 Mad,, 44) and Khadir 
* Mpideenv . Rama Naik (I.L.B., 17 Mad., 12) do not support either contention. 
As to the first point the second and third plaintiffs were ‘ added ’ as such only 
on the date they were taken from the ranks of the defendants, and it is 
only ^hen they were so made parties. Section 22 of the Limitation Act 
therefthte clearly applies to them. As to the second point there is no 
such suit as for a mere declaration to declare an instrument invalid. 
Section 42§ of the Specific Belief Act shows in what matters mere declara- 
tory suits are admissible. The only suit possible under that Act in regard to 
an instrument is one under section 39$ to have the document adjudged void and 


Effect of substituting or 
adding new plaintiff or 
defendant. 


Proviso, < ■ whero original 
plaintiff dfes. 


, v Proviso where original 
defendant dies. 


•[Sec. 22: — When, after the institution of a suit, anew 
plaintiff or defendant is substituted or added, the suit shall, 
as regards him, be deemed to have been instituted when he was 
so made a party. 

Provided that, when a plaintiff, dies and the suit is continued 
by his legal representative, it shall, as regards him, be deomed 
to have been instituted when it was instituted by the deceased 
plaintiff : 

Provided also, that, when a defendant dies, and the suit is 
continued against his legal representative, it shall, as regards 
him, be deemed to have been instituted when it was instituted 
against the deceased defendant.] 


t [ Art. 91 : - 


Description of Suit. 

Period of j 

limitation. ! 

Time from which period begins to run. 

To cancel or pet aside aninstru- 
ment not otherwise provided for. 

Three years. 

When the facts entitling the plaintiff 
to have the instrument cancelled or 
set aside become known to him.] 

J [Art. 120:— 

Suit for which no period of limi- 
tation is provided elsewhere in this 
sohe^ile. 

Six years. 

When the right to sue accrues. ] 


$[Sec. 39. Any person against whom a written instrument is void or voidable, who has 
reasonable apprehension that such instrument, if left outstand- 
When cancellation may ing, may cause him serious injury, may sue to have it adjudged 
be ordered. void or voidable, and the Court may, in its discretion, so 

adjudge it and order it to be delivered up and cancelled. 

If the instrument has been registered under the Indian Registration Act, the Court 
shall also send a copy of its decree to the officer in whose offioe the instrument has been so 
registered, and such officer shall note on the copy of the instrument contained in his books 
the fact of its cancellation.] 
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to have it cancelled, and article 91 of the second schedule to the Limita- 
tion Act is the particular article applicable to such a' case. The result 
Cl 98] is that the decree so far as it sets aside the agreement A must be 
modified by declaring that it is not set aside against plaintiffs Nos. 2 and 3. 
It is then argued by appellants’ vakil that first plaintiff cannot alone sue for 
that relief, as the agreement is a joint agreement of all three plaintiffs^ If 
there was any technical defect in this respect, it was cured by the addition of 
the second and third plaintiffs before the decree was passed. But in our 
opinion, had the name of first plaintiff stood alone throughout, he was entitled 
to sue to evade his individual responsibility under the agreement because there 
was a several as well as a joint liability under it. 

The appeal is therefore dismissed with cor.ts as against first plaintiff. It 
is allowed as against second and third plaintiffs to the extent indicated above, 
and the decree of the lower Court will be modified accordingly. 

These plaintiffs will bear their own costs. 

NOTES. 

[ It has been held that a oompromiso in respeot of a compoundable offence was enforce- 
able, 3 C. W. N., 5 ; 10 I. C., 189 (All.); 10 I. C., 216 (All.); but not that of a non-oom- 
poundable offence, (1905) 27 All., 266 ; (1908) 32 Bom., 449 ; ' 

See also (1900) 22 All., 224 where the point was not taken in the lower Court; (1904) 
V. R., 82 ; (1907) 1 S. L. R., 47 ; (1901) P. L, R., 41. 

See also (1905) 29 Mad., 195 ; (1901) 24 Mad., 44, as regards res judicata ; in so far as 
these cases test competency of Courts by tho Court oi appeal therefrom the Legislature has 

overruled them, sec C. P. C., 1908 sec. 11.] 

[18 Mad. 193] 

APPELLATE CIVIL. 

The 17th and 18th January , and 2nd May , 1894. 

Present ; 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Sundrammal and another (Defendants Nos. 4 and 5) Appellants 

versus 

Rangasami Mudaliar and others (Plaintiffs Nos. 1 to 3) Respondents.* 

Hindu law — Inheritance — Bandhu ex parte paterna — Bandhu ex parte matema 
— Limitation — Adverse possession — Alienation of an infant's property by his 

mother and guardian. 

Suit filed in 1891 to recover possession of certain land, the property of a Hindu, who 
died an infant leaving him surviving his adoptive mother, who entered into possession and 
enjoyed the property till her death in 1890. It appeared (1) that in 1861 the deceased and 
his adoptive mother had conveyed absolutely certain of the properties to the widow of one of 
his first cousins on his adoptive father’s side for her maintenance and that of her daughter, 
and that it had been assigned by her to A, B and C ; (2) that other portions of the property 
had been conveyed in 1889 by the same persons, with the concurrence of D, as a gift to the 
daughters of the adoptive sisters of the deceased ; (3) that D was thaeox^pf a sister of the 
[194] adoptive mother. The plaintiffs were grandsons of the brothet of the deceased’s 
adoptive father, being respectively the sons of his daughters ; 

Held, (1) that the plaintiffs being bandhus ex parte paterna were preferential heirs to D, 
who was a bandhu ex parte matema. 

(2) that the sister’s daughters had no title whether by the law of inheritance cr 
under the gift asserted by them. 

(8) that the plaintiffs’ claim to the lands in the possession of A,B and C was barred 
by limitation. 

Appeals against the decree of L. A. Campbell, District Judge of Coimbatore, 
in Original Suit No. 7 of 1891, 

The plaintiffs sued to recover possession of oertain land as the heirs of 
Venkatachala M udali, deceased, the ado pted son of Chidambara Mudali whom 
* Appeals Nos. 63 and 64 of 1898. 
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he survived. On the death of Venkatachala Mudali, which took place before 
he attained his majority, the properties passed into the possession of his 
adoptive mother Muttammal who died in May 1890. The plaintiffs claimed 
that they and defendants Nos. 1 and 2, who refused to join in the suit, were 
entitled to inherit under Hindu law as being the grandsons of Chidambara 
Mudaliar’s undivided brother named Venkatachala M udali whose daughters were 
their mothers respectively. The third defendant, who was in possession of 
part of the property, claimed to be entitled to retain it on two grounds, firstly, 
because it had been conveyed to his wife by way of gift by Muttammal above 
referred to, secondly, because he was a preferential heir bo the plaintiffs as 
being both a cousin in the male line of the deceased and also the son of his 
maternal aunt. Defendants Nos. 4 and 5, who were in possession of other 
portions of the property, were, respectively, the daughters of Sornatammal and 
Parvatiammal, the adoptive sisters of the deceased, and they claimed title under 
a A gift made as they averred under his directions by his adoptive mother to 
|&em. They also pleaded that the gift had been acquiesced in and the deed 
relating to it attested by defendant No. 3. Certain other items of property, to 
which issue No. 8 related, were alleged to have been given in 1861 by the 
deceased and his adoptive mother to one Tanatiammal, the widow of one of 
Chidambaram’s nephews, for her maintenance and that of hei daughter; and 
the persons in possession of this part of the property, viz., defendants Nos. 7 
to 11 and 13 to 20, claimed title in various ways through Tanatiammal. During 
the hearing the plaintiffs entered into a compromise with defendants Nos. 1, 
2, 3, 6 and 12. 

The District Judge held that the plaintiffs’ claim was preferable [195] to 
that of defendant No. 3 as the son of the deceased maternal aunt and that it 
was not established that defendant No. 3 was a cousin in the male line as 
alleged. With regard to the defence of defendants Nos. 4 and 5, it was held 
that the consent of the deceased to the alleged gift was not proved, and even if 
established that it would not prevail against the claim of the reversioners. 
With regard to the gift to Tanatiammal the Judge was of opinicn. regard being 
had to the amount of the property conveyed and to the wealth in possession of 
the family, that the grant was not beyond the powers of the mother and 
guardian of the deceased, and accordingly that the plaintiffs were not entitled 
to recover possession during the life time of Tanatiammal. In the result the 
District Judge passed a decree for possession in favour of the plaintiffs as 
against defendants No. 4 and 5 and made a. declaration that the alienations by 
Tanatiammal were not binding upon the reversioners after her death. The 
rest of the decree was in conformity with the compromise above referred to. 

Against this decree the contending defendants preferred the present appeals. 
Appeal No. 63 being preferred by defendants Nos. 4 and 5 and Appeal No. 64 
by the persons claiming title through Tanatiammal. 

Bhashyam Ayyanqar and Jivaji for Appellants. 

Subramanya Ayyar and Banga Ramanujachariar for Respondents. 

Judgment : — These two appeals are preferred from the decree of the 
Distant Court of Coimbatore in Original Suit No. 7 of 1891. No. 63 by 
defendants 4 and 5 and No. 64 by defendants 7, 10, 11, 13 to 15 and 17 to 20. 

The properties in dispute belonged to one Chidambara Mudali. Upon his 
death, they devolved on his adopted son Venkatachella Mudali, the last full 
owner. He died unmarried during his minority and his adoptive mother 
Muttammal succeeded him. Upon her death in May 1890, several persons 
claimed the right of succession. 

The three plaintiffs and defendants Nos. 1 and 2, the third defendant and 
defendants Nos. 4 and 5 are the several classes oi relations who claimed the 
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succession. The third defendant claimed to be a dayadi or s&pinda of Venkata- 
bhella Mudali the last male owner, and also his mother’s sister’s son. The 
fourth and fifth defendants are' the daughters of two sisters of Venkataphella 
[196] Mudali, and the plaintiffs and defendants Nos. 1 and 2 are the daughter’s 
sons of Venkatachella Mudali, the senior, who was the paternal uncle of the 
last male owner. The subjoined genealogical table shows how the several 
claimants are related to each other and to Venkatachella Mudali. 
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[W] The eight issues fixed in this ease indicate the contentions of the 
parties now in possession of the several items of property and the several 
defences set up by them. The Judge decided the first issue for plaintiffs and 
the second and third issues against third defendant. As to the fifth and eighth 
issues, his decision is that Muttammal did make a gift of the lands to the 
several defendants, but that it is not proved that she had authority to do so. 

As plaintiffs and defendants Nos. 1, 2, 3, 6 and 12 entered into a com 
promise pending decision, the Judge has recorded no findings on the fourth, 
sixth and seveilth issues. 

Against his decision two sets of defendants have appealed. 

Appeal No. 63. — The appellants' first contention is that the Judge’s finding 
that third defendant Is not a dayadi is contrary to the weight of evidence. 
The Judge has stated his reasons for his finding in paragraphs 4 to 6 of his 
judgment. On reading the evidence, we see no sufficient reason to come to a 
different conclusion. The evidence consists in the main first of declarations made 
by Muttammal, and secondly of those alleged to have been made by Chidam- 
bara Mudali, her husband, and thirdly of statements of witnesses that he is a 
dayadi and that he performed the funeral and other obsequies of both Chidam- 
bara Mudali and his widow. The witnesses who depose in appellants' favour 
and to admissions of third defendant’s relationship are mostly unconnected 
with the family and their statements are not consistent with eaph other. In 
endeavouring to help the appellants several go too far when they say that 
third defendant was not only a qnati out also a coparcener or undivided Qnati 
and that he performed Chidambaram’s obsequies while the last male owner, 
his adopted son, was alive. It is true that there is documentary evidence in 
support of Muttammal’s admission, but, as observed by the Judge, it is 
not safe to attach weight to it. Admittedly the third defendant is her 
sister's son and she made the admission on occasions when she had reoson to be 
specially kind to him. The contention that he is a qnati or sapinda must be 
disallowed as not proved. Another contention in appeal is that fifth defen- 
dant’s first witness Subbaraya Mudali is also a sapinda of the last full owner. 
The Judge refers to Subbaraya Mudali in paragraph 4 of his judgment and 
remarks that he has made no attempt to secure the reversion* We observe 
further that fourth and fifth defendants did not plead his status as a sapinda 
in answer to plaintiff's claim or ask for an issue in regard to it. 

[198] it is, however, admitted, that third defendant is the son of Muttam- 
mal’s sister and therefore mother’s sister’s son of the last male owner. The Judge 
finds uid it is also proved, that during her life, Muttammal gave portions of 
the property in dispute to fourth and fifth defendants who are her daughter's 
daughters, with the consent and approval of third defendant. It is in evidence 
that she gave other portions of her son’s property to third defendant and his 
wife and to other defendants. As plaintiff’s relationship to Vencatachella 
Mudali is admitted, the question of law arising for decision is whether as the 
sister’s daughters of Vencatachella or by reason of the consent of his mother’s 
sister's son, the third defendant, fourth and fifth defendants exclude plaintiffs 
from succession. In paragraph 2 of his judgment the Judge relies on the table 
of succession in Mayne’s Hindu Law, sections 466 and 535 and concludes that 
uncle’s daughter's sons are preferable heirs as compared either with sister’s 
daughters who have no place among bandhus or with the maternal aunt's son 
who is only related on the mother’s side. Appellant’s pleader contends that 
male bandhus are to be preferred to females only when they belong to 
the same class and that appellants are entitled to the reversion. In support of his 
contention he relies on Muttusami v. Muttukumarasami (I. L. R., 16 Mad., 
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23, 29). On the other hand, it is urged for plaintiffs that as bhinna gotra 
sapindas on the father's side they are the next reversioners and reliance is 
placed on the decision in Umaid Bhxdurv. Udoi Chand (I. L. R., 6 Cal., 119). 

We are of opinion that the contention on appellant's behalf cannot be 
supported. As sister's daughters they are not bandhus in the sense that 
bandhus are bhinna gotra sapindas as stated in chapter II, section V, sloka 
5 of the Mitakshara, and if they are heirs they can only take after them as 
female relatives — according to the decision of the High Court in Muttusami 
v. Muttukumarasami (I. L. R, 16 Mad., 23, 29). There can be ho doubt that 
whatever their rights may be as relatives, they cannot exclude male relatives 
who as bhinna gotra sapindas or regular bandhus are entitled to succeed under 
the Mitakshara law in preference to them. 

The learned pleader for appellant argues that under Hindu law males exclude 
females only when they belong to the same class of relatives, but to this proposi- 
tion we cannot accede. Take, for instance, the case of competition between a sister 
ind the son of [ 199] another sister, and it cannot be denied the latter excludes 
the former, because he is a bhinna gotra sapinda, whilst the sister is a mere re- 
lative and being a female can offer no funeral oblations. Again, it is a well-known 
principle of Hindu law that when, in the table of succession, one class of heirs 
ranks above another, the class that is named first must be exhausted before 
the class that is named next can be let in, as in the case of a brother and nephew 
or of nephew and brother’s grandson. As female relatives form a class inferior 
}0 male bhinna gotra sapindas as in the case of a sister and sister’s son, plain- 
tiffs as daughter’s sons of the last male owner’s paternal uncle are preferable 
heirs to appellants, who are only his sister’s daughters who, if as such in the 
list of heirs at all, have a place therein as mere relatives before the property 
ascheats to the Crown. As between plaintiffs and the third defendant the 
.atter is a bandhu ex parte materna , whilst the former are bandhus ex parte 
vaterna . The decision in Muttusami v. Muttukumarasami (I. L. R, 16 Mad., 
23, 29) is not in point. There the competition was between a maternal uncle 
and the father’s paternal aunt’s son, both of whom were bhinna gotra sapindas 
and bandhus. This appeal must fail and is dismissed with costs. 

Appeal No. 64. — As regards Appeal No. 64, it refers to the contention which 
forms the subject of the eighth issue. The properties to which it relates passed 
into appellant’s possession from that of one Tanatiammal, a vyidow of one 
of the first cousins of the last male owner, No. 14 in the pedigree. The Judge 
finds as a fact that Muttammal, the widow of Chidambara Mudali, and his 
adopted son, the last male owner, executed a deed by way of partition assign- 
ing certain lands to the mother and daughter in 1861. He was of opinion that 
Muttammal had no right to convey the lands absolutely and that her son was then 
a minor, but that effect could be given to the alienation as a provision for 
maintenance which it was competent to Muttammal to make. On this view he 
held that alienation was not binding upon the reversioners as a body after the 
demise of Tanatiammal, and that in the meantime, the plaintiffs were not 
entitled to claim possession and passed a decree accordingly. He declared the 
title of plaintiffs as reversioners and as a body after Tanatiammaji’s death, 
because lie did not desite to adjudicate on. the effect of first plaintiff’s atteatation 
[200] of document IX, whereby Tanatiammal and her daughter Parvat&who 
is first plaintiff’s wife, conveyed the IdSnds in dispute for Rs. 6,000 in July 1876 
to one Aravan Pusari. The contentions on appeal are — (1) that no declara- 
tion ought to have been made ; (2) that defendants Nos. 3, 4 and 5 are as 
bandhus preferable heirs ; (3) that a suit for a declaration of title was barred 
by limitation ; and (4) that it was competent to Muttammal as the guardian 
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and adoptive mother of her minor son to alienate absolutely a portion of the 
property in lieu of maintenance. We do not think that the Judge’s decree 
can be supported so far as it is against these appellants. He finds as a fact 
that the alienation was made by Muttammal and her minor son and that what 
was conveyed .was an absolute estate. As the last male owner was alive the 
alienation was not that of a widow’s estate by a widow but that of an absolute 
estate by the guardian of the last male owner. It was open to any next friend 
of his to have stepped forward during his minority and set aside the aliena- 
tion on the ground that it was an act done without adequate necessity or in 
excess of the limited authority of a guardian. As the alienation took place in 
1861 whilst the present suit was brought in 1891, a suit to set it aside would be 
barred, if the minor were still alive and his reversioners cannot take a higher 
position. The plaintiff's claim must, therefore, be held to be time-barred. 

This appeal must be allowed and the decree of the Judge set aside, so far 
as it refers to the properties in appellant’s possession with costs throughout. 

NOTES. 

[ Ihe baudhus cx parte pater nr take before the bandhus ex parte matcnia, (1897) ‘20 
Mad., 342 ; (1898) 21 Mad., 263 : 8 M. L. J., 130.] 

[201] APPELLATE CIVIL 

The i 1st October and 23rd November , 13U4,. 

Present : 

Sir Arthur J. JL Collins, Kt., Chief Justice and 
Mr. Justice Parker. 

Kaleloola Sahib (Plaintiff) Appellant 

verms 

Nuseerudeen Sahib (Defendant) Respondent." 

Muhammadan law — Wakf — Charitable and religious trusts — Perpetuities , rule 

against . 

A Muhamjnadau, by an instrument in writing, dedicated certain moveable and immoveable 
properties for the upkeep of her husband’s tomb and “for the daily, monthly and annual 
expenses of the aforesaid mausoleum, such as lighting, frankincense, flowers, and the 
salaries of repeaters of Koran and readers of benedictions, etc., as well as for the annual 
fatheha ceremonies ot the deceased and after my death for my annual fathcha 
ceremony.” It was found that a travellers’ inn was erected by the endowor of the 
property as an appurtenance to the tomb, and that the performance of the ceremonies 
necessarily involved the distribution of charity, and that the lights at the tomb were of use 
to passers-by : 

Held , on appeal reversing the judgment of DAVIES, J., that the instrument was not a valid 
wakf and was void as contravening the rule against perpetuities. 

Appeal against the decree of Mr. Justice Davies sitting on the Original 
Side of the High Court, in Civil Suit No. 199 of 1892. 

Suit to recover, with mesne profits,, certain land, the property of Ghousee 
Begatn Sahiba, deceased, whose heir the plaintiff was. The defendant was in 
possession of the properties in suit under an instrument, dated 20th December, 
1886, and executed by the deceased whereby she purported to impress them with 

# Original Side Appeal No. 17 of 1894. 
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certain trusts of a religious character , and appointed the defendant to be the 
superintendent of the same. The plaintiff averred that the instrument above 
referred to was void for*among other reasons those stated in paragraphs 13 and * 
14 of the plaint as follows : — 

“ That the said endowment or wakf of properties in schedule A aforesaid 
is entirely invalid and void, under the Muhammadan law, as the object or 
purpose thereof is entirely illegal and sinful.” 

“ That the same (endowment or wakf) is also void by reason of its having 
been brought about by the defendant while the endower was in a state of deep 
mental affliction as aforesaid.” 

[202] Srinivasaraghavachariar for Plaintiff. 

Sundaram Sastri for Defendant. 

Davies, J. — The matter in dispute in this case is the property of the late 
Ghousee Begam Sahiba, the widow of the late Prince Oomduth-ud-Dowlah 
Bahadur. It is admitted that she was the absolute owner of the properties 
and that the plaintiff is her sole heir, being the son of her brother. She died on 
the 4th of June 1892, leaving, as alleged by the plaintiff, jewels and other 
moveable properties of the value of about Rs. 8,000, the details of which are 
given in the schedule B to the plaint. Several years before her death, that is 
on the 20th of December 1886, she made an endowment of certain immoveable 
properties worth, according to the plaint, Rs. 16,000, together with moveables 
Worth Rs. 2,500 for the upkeep of her husband’s tomb and for ceremonies 
connected therewith, including ceremonies to be performed for herself after 
her death. The plaintiff alleges that this endowment is not a valid endowment 
according to the Muhammadan law and that he as heir is therefore entitled 
to the properties which are the subject of endowment, as well as to the moveables, 
of which the deceased lady was possessed at the time of her death. The defendant, 
who married a daughter of the late Prince Oomduth-ud-Dowlah Bahadur, the 
mother being ope Moham, was appointed Muttuvali or manager of the endowment 
by the deceased lady. He contends that the endowment was a valid endow- 
ment binding on the plaintiff, who also acquiesced in it at the time when it 
was made, that as to the property left by the deceased at the time of her death, 
it consisted of but a few articles worth onJy Rs. 300, of which the deceased 
lady made a gift to his daughter, and that consequently the plaintiff is entitled 
to nothing. The following are the issues framed in the suit : — 

First. — Is the deed of endowment void for the reasons stated in para- 
graphs 13 and 14 of the plaint ? 

Second. — If not altogether void, is it valid for more than one-third of the 
estate of the deceased as being executed during her death illness ? 

Third . — Is plaintiff estopped from disputing the validity of the endowment 
by reason of his having attested the document w hich he admits having done ? 

Fourth. — Is the suit barred by the law of limitation ? 

[ 203 ] Fifth.— Is defendant in possession of all the properties mentioned 
in schedule B and is plaintiff entitled to the same ? and 

Sixth. — To what relief, if any, is plaintiff entitled ? 

Dealing with these issues seriatim t the first is whether the deed of endow- 
ment is void for the reasons stated fn paragraphs 13 and 14 of the plaint. 
The reasons there stated are that the endowment is invalid, as the objects or 
purposes thereof are entirely illegal and sinful, being contrary to. and prohibited 
by, the Muhammadan law, and that it is void as having been brought abput 
by the undue influence of the defendant at a time when the endower was in 
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a state of deep mental affliction. Th£ second ground may at once be dismissed. 
There is no evidence to show that the defendant exercised any undue influence 
gpver the deceased. Her husband had died in 1831, and after his death she had 
erected his tomb and had herself performed ceremonies thereat ; and it was on 
the eve of her departure on a pilgrimage to Mecca that she entrusted th# defen- 
dant with the sole management thereof, as it was impossible for her in the 
circumstances to continue it herself. As to the first ground, it will be best 
first to set forth terms of the endowment as they appear in the deed of endow- 
ment A, dated the 20th of December, 1886. After reciting the properties 
which were made the subject of the wakf consisting of a house and its site 
valued at Rs. 10,000, a garden valued at Rs. 6,000 and the giQpund upon 
which the mausoleum of Prince Oomduth-ud-Dowlah Bahadur and its connect- 
ed buildings were built together with articles of moveable property apper- 
taining to the tomb, such as grave cloths, incense burners and so on valued 
at Rs. 2,600, the deed proceeds as follows : — “ I have appointed Mahomed 
Nuseeroodeen Khan, son-in-law of the deceased Junnath-ma-ab (may he be 
in paradise) as the Muttuvalli of the aforesaid three immoveable properties 
and the moveable articles. It is required that the aforesaid Muttuvalli 
shall, out of the income of Kasmahal and the ground of Narayaua Pillai's 
garden, which I have delivered into his possession, after deducting the expenses 
of repairs and taxes relating to the endowed buildings, &c., spend so much of 
what remains as he may consider fit, or as the funds may permit, for the 
daily, monthly and annual expenses of the aforesaid mausoleum, such as 
lighting, frankincense, flowers and the salaries of Hafizes (repeaters of thU 
Koran) and Daroodies (readers of benediction, &c.), as well as for the annual 
[204) Fatheha ceremonies of the deceased (may he be in paradise) ; and after 
my death, he should also spend for my annual Fatheha ceremony.” It then 
provides for the continuance of the management in the family of the defendant 
and for the removal of any manager who shall be guilty of mismanagement, 
ending up by declaring the property to be inalienable. Now, the plaintiff’s 
case is that a wakf of this nature to be vaild must be a dedication of property 
to the service of God in such a way that it may be beneficial to man, in other 
words it must be for a religious and charitable purpose. This is no doubt the 
accepted law in the case of public wakf*. See McNaghten’s Muhammadan Law, 
Book I, Chapter X, Abdul Ganne Kasam v. Hussen Miya Bahimtula (10 Bom., 
H. C. R., 7, 13), Mahomed Hamidulla Khan v. Lotful Buq (I.L.R., 6 Cal., 744 
747), and Syed Ameer Ali’s Law relating to gifts, trusts, &c., among the 
Muhammadans (Tagore Law Lectures , 1884, page 179). It is contended 
that in this case the endowment is neither for religious nor for charitable 
purposes, as none of the objects stated is a lawful religious object, the 
building of mausoleums over graves, the sprinkling of flowers and frankin- 
cense thereat, the repeating of the Koran, &c., at the grave and the light- 
ing thereof being all prohibited by the Muhammadan law, and there 
being no provision for any charitable object. As regards the latter contention, 
there is good evidence to show that, in the performance of the religious cere- 
monies, charitable objects are also involved. It is proved that on the occasion 
of the annual ceremony at the grave, alms are given to the poor either in 
money doles or in cooked food, and it is also proved that among the build- 
ings attached to the mausoleum there is an inn for travellers where they may 
halt and rest. This was erected by the*deoeased lady, tbeendower herself and 
with perhaps a two-fold object, for the defendant says that sometimes rest- 
houses are built by the side of tombs for the benefit of the soul of the deceased, 
so that the travellers’ repose may be communicated to him. So that 

it cannot be said that there was no charitable object in this endowment. Of 
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course the plaintiff has denied the* exists ce of the charities referred : ft>, blit' 
* beyond his denial there is nothing to establish their non-existenoe. The only 
witness on behalf of the plaintiff who speaks to this matter Js his fourjbip 
witness, who, while agreeing with him in denying the existence of the 
[20fi]*travellers’ inn, admits that at the annual ceremonies the poor are fed, 
while on the defendant’s side the existence ©f the travellers’ inn is proved 
beyond all doubt as well as the fact of alms being given to the poor. It is 
argued for * the plaintiff on the strength of the cases, Fatmabibi v. The 
Advocate- General of Bombay (I. L. R., 6 Bom., 42) and PathukuUti v. 
Avathalakutti (I. L. R., 13 Mad., 66), and that these objects, if they exist, 
should have been expressly set fortli in the deed of endowment ; but as it is 
clear from the evidence that the travellers’ inn was erected by the endQwer of 
the property as an appurtenance to the tomb and that the performance of the 
annual ceremonies entailed as a matter of course the distribution of charity, it 
was unnecessary to specify these matters in detail. Finding then, that there 
were charitable purposes in view, the arguments addressed to the Court with 
the object of showing that the present endowment offended against the 
law of perpetuities must fail. 

To come now to the further question whether the other purposes were not 
religious on the ground that they were opposed to the Muhammadan law, a 
number of authorities were quoted from ancient texts. Thus, to prove that it 
was unlawful to erect a monument over a grave, the Mishcat-ul-mashabih 
was quoted. In a translation of this work from the original Arabic by Cap- 
tain A. N. Mathews, printed at Calcutta in 1809 at chapter VI, part I, “on 
burying the dead,” the Prophet is reported to have said that tombs must below 
and made with unburnt bricks, and in a Persian work Shurhai-safar-us-Saadat , 
printed in the Afzululmatba Press at Calcutta (in the Hijri year 1252) at page 
349, it is said “ thou shalt not raise grave nor shalt thou construct it with 
stones, granite and bricks, nor shalt thou harden it with compounded chunam 
and mud, or otherwise than that. Thou shalt not construct a building or tomb 
over the grave. These are altogether invented acts and are contrary to the 
precedents laid down by the Prophet.” As opposed to these texts there is 
quoted for the defendant an extract from another Persian work the Madaraj- 
un-naboowah , printed in the Muzhurul-Ajaib Press (in Hijri year 1271), in 
which at page 410 it is said : “ It is seated in Mattabil-ul-Moumoneim that 
(the learned persons of) former times considered it a lawful pleasure (any in- 
different action, which incurs neither praise nor blame) to superstruct the 
graves of holy [206] persons and the renowned learned, so that people may 
perform pilgrimage and take rest therein, and also they may sit under their 
shelter. That has been transcribed from Mafathih-i-shurhai Ma&abeth. The 
author of it had said that he had seen the graves in Bokhara having buildings 
of cut bricks. It had been approved by Ismail-i-Zahid (Ismail the pious) who 
is one of the distinguished law officers (lawyers or theologians).” This pass- 
age would, however, seem to refer only to the tombs of saints or sages and not 
to those of private individuals however lofty their station in life may have been. 
So that it would seem that the Prophet disapproves of the erection of stately 
sepulchral monuments. But it is contended that there is a difference between 
things sinful and things merely disapproved, and that in the texts quoted 
for the plaintiff it is not said that the erection of such structures is sinful 
and therefore forbidden as such. It is an admitted fact that now a days 
it M a common practice of Muhammadans all over the world to have 
substantial tombs erected over their graves. The defendant’s fifth witness 
says that all the graves, of Muhammadans of respectable class in this 
city have totnbs built over them. The Moulvi who appears as tenth 
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wifafliuss for the plaintiff, while lie allows the existence of this practice, declares 
it to be illegal, and he even goes to the length of stating that the well-known Taj 
Mahal at Agra, which is a monument over a grave as well as the erections over 
the Propfifet's tomb at Medina, are contrary to law. 11 Such moniynents of 
Mussulman piety or magnificence exist in all Muhammadan countries and in 
none more. than in Hindustan ” (see Introduction to Hamilton’s Hedaya, page 
LXXI1I); and although in primitive times there may havo been a moral precept 
against them, there can be no doubt that in the present time they have been 
sanctified by long use and custom. It would unsettle the minds of the whole 
of the Muhammadan community in India, if such a well-established practice 
were now declared to be illegal, and no Court of justice in India? where the 
approved customs of any race are recognized and accepted as law, would he 
justified in making such a declaration. 

Then as to the ceremonies that are to be performed, under the deed of 
endowment, at the tomb of the deceased Piince Oomduth-ud-Dowlah, it is 
contended also on the authority of old texts that they are, one and all, illegal. 
The recital of the Koran, [207 j <&c., at the grave, the lighting of lamps there, 
the strewing of flowers and the sprinkling of frankincense are, it is said, all 
condemned. The following are the authorities quoted : — In the Skurhai-safar - 
us-saadat , already referred to, it is said at page 350 : “ He (the Prophet) directed 
abstinence from erecting mosques on the ton of the grave, or lighting lamps 
upon them. He pronounced curse (of God) upon the perpetrator thereof ” ; 
and again at page 352 : “ There was no practice for persons to congregate, oijt 
of time, for prayers, and read the Koran, or repeat khatams (benedictions) 
either at the grave or elsewhere. All these are invented and abominable 
acts.’ In the Madaraj-un-Naboowak, also referred to before, it is said at page 
410 “it. is prohibited to light lamp at the grave. . . . But this gathering 

of people, especially on the third day, and other grand observances. . . . 

are abominable and prohibited, ” and at page 411, “ but inasmuch as, to sit 
around t.hc grave and repeat (the Koran and the benediction) at it is abomin- 
able.” At page 149 of the same work, it is said it is mentioned by Sheikh 
Abdul-Kareem-i-saloosy that should the reader of the Koran, while reading it, 
have the object that its virtue should he for the dead, it will not reach him.” 
Against these texts there are quoted for the defendant extracts from the Arabic 
work Fathava-i-auluni ghiri , printed in the Education Press, in Calcutta, in 
Hijri year 1243, wherein at page 233 it is said “repeating the Koran near the 
graves is not abominable with Mahomed (may blessings of God be upon him). 
And our (spiritual) sages have adopted it from his saying (if it is asked) whether 
any benefit is derived by it? It is an adopted doctrine (to say) that benefit is 
really derived from it* In this manner, it is mentioned in Muzmerath and 
at page 529 it is stated to place flowers and sweet basils upon the graves is 
good, and if alms are given of the value of the flowers it is better.” It is so in 
Gharaib. In the Madamj-uti-Nabooioah , already referred to, it is said at page 
149 “Khazhi Hussain has decided that to make contract for repeating the 
Koran at the grave is permissible. It is just as making contract for calling 
out for prayers and teaching the Koran,” and at page 410 it is said “to light 
lamps at the graves is forbidden, except when any work is done under it or 
any road goes near it.” And lastly an extract was quoted from Thufseer-i- 
Futhhool Azeez (commentary in Hindustani on the Koran), printed in the Moharn- 
madi Press, Bombay, wherein at [ 2 ) 8 ] page 168 it is said “and the assistance 
rendered by the living persons to the deceased in this state, approaches them 
readily, and the dead, on such occasion^ expect impatiently help from this side 
(of the world), and they suppose themselves as if they are still alive. For this 
reason, it is mentioned in the holy traditional sayings (of the Prophet) about the 
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circumstances in the grave that the Mu&ulman person says there “ leave 
trie, so that I may pray (to God).” And it is also mentioned that 14 a deceased 
man in this state is like a drowning person, as if expecting (some one) 
impatiently who would attend to his complaint. At this time, alms, prayers 
and fatheha (prayers for the souls of the dead) become very useful to him. 
And, therefore, most of the people exert themselves in such sort of works up 
to one year, especially for forty days after death. And the soul of a dead 
person, during the days shortly after his death, also visits the living people 
in their dreams, as well as in their waking state and relates its condition.” 
It will be seen that on every point except the lighting up of the gravo, there is 
a conflict of authority in the texts quoted, that by the one set of authorities 
quoted for the defendant it is lawful to recite the Koran at the grave (even 
the Moulvi for the plaintiff admits this, provided the recital is not in a loud 
tone), to strew flowers and sprinkle frankincense there, and that it may also 
be lighted, if the light is of use to passers-hy or to carry on work. It is 
stated that the lights at the tomb in this case being in a frequented place are 
of use to passers-by. I am therefore unable to find any proof that the 
practices referred to are in any way illegal. They are also proved to be of 
everyday practice. Defendant’s second and third witnesses say that there 
are very many tombs in Madras where these things are dope. Defendant’s 
fifth witness says that strewing flowers on graves is permitted, and so is 
frankincense to attract angels near them. At Medina, which he has visited, 
the Prophet’s grave is lighted up with a thousand lights and scented wood is 
burnt. “ All the Muhammadan people of this city, who can afford it,” he says, 
“have the Koran read by their graves.” In the face of these facts, it would be 
absurd to hold that any of the practices are repugnant to the Muhammadan law 
when every Muhammadan performs them. What were considered “grand” 
observances in the days of the Prophot may well have become common place 
now. It has been held in Meer Mahomed I trail Khaiiv. Sashti [29flj Churn 
Ghose (I. L. R., 19 Cal., 412), that the words “ charitable ” and “ religious ” 
must be taken in the sense in which they are understood in the Muhammadan 
law. Mr. Justice Ameer Ali in that case observes at page 427 that the words 
“ piety ” and “charity ” have a much wider signification in Mussulman law 
and religion than perhaps in any others ; and it would be very difficult to say 
in this case that from a Muhammadan point of view the objects of the 
endowment are not both pious and charitable. 

Having disposed of the alleged illegality as regards the objects of the 
endowment, the next contention for the plaintiff is that the endowment of 
moveable property is invalid. This objection does not appear to have been 
taken in the pleadings, nevertheless it is no doubt a fact that moveable, and 
therefore perishable, properties are ordinarily not fit subjects for endowment. 
But there is an exception to this rule when the moveables are appurtenant to 
the immoveable property. (See Hamilton’s Hedaya, Vol II, pages 342-344.) 
In an Arabic work Shurhai—Vakaya, Vol. II, printed in the Anwar-i-Moham- 
madi Press (in the Hijri year 1 302) at page 418, it is said, “ and the endowment of 
lands is valid, but not of moveables. With Mohamed, endowment of moveables 
that are usually endowed is valid, such as hatchet, spade, adze, saw, coffin, its 
cloth cover, mud pots and copper pots and the Koran. Most of the doctors of 
law act upon this in other countries” ; and the plaintiff himself admits that in 
this case all the moveables endowed are kept at the tomb of the deceased Prince 
Oomduth-ud-Dowlah and are appurtenant thereto. This objection there- 
fore also fails. Another objection wa#also taken at the hearing, though it 
was not seriously pressed, viz,, that the plaintiff should have been chosen as 
.the Muttuvalli of the endowment in preference to the defendant who is a 
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stranger. Admitting for the sake of argument that defendant is a stranger, 
there is no clear law prohibiting his appointment. For the plaintiff is quoted 
page 507 of Fathava-i-aulum ghiri , previously referred to, wherein it is said 
“and really the ruler (Judge) cannot appoint a manager, out of strangers, when 
there maj be (a person) amongst the family of the ondower competent for it. 
If a competent person amongst them is not forthcoming, and a stranger is 
appointed, and if a competent person is found amongst the relatives 

[ 210 ] afterwards, he should cause the same to be reverted to the relatives of 
the endower.” For the defendant, on the other hand, is quoted a text from 
Euddul Mnhthar , an Arabic work, in which at page 448 it is said “ in spite of 
the existence of the donor's children, who are competent, if a stranger is ap- 
pointed it is justified.” This objection, therefore, also fails, no allegation being 
made that the endowment is not properly managed by the defendant. This 
disposes of the first issue. 

With regard to the other issues, the learned Judge held that the suit was 
not barred by limitation, that the plaintiff was not estopped by reason of 
his having attested the deed of endowment and having acquiesced in its 
provisions and that the deed was not executed during the death illness of the 
executant. Hd also decided the fifth and sixth issues against the plaintiff. 

The result is that the plaintiff’s suit is dismissed with costs. 

The plaintiff preferred this appeal. 

Mr. H. G. Weddcrburn for Appellant. 

Sundaram Saatri and Kumarasami for Respondent. 

Judgment. —The plaintiff’ is the sole heir of the late Ghousee Bogam Sahiba, 
widow of the late Prince Oomduth-ud-Dowlah Bahadur. This lady died on 
4th June 1892, and by an instrument, dated 20th December 1886, she endowed 
certain immoveable and moveable properties for the upkeep of her husband’s 
tomb and for ceremonies connected therewith including ceremonies to be per- 
formed for herself after her death. The sole question argued in this appeal is 
whether an endowment for such a purpose is a valid loakf under Muhammadan 
law. Other pleas have been abandoned. 

The objects of the endowment as stated in the deed are “ for the daily, 
monthly, and annual expenses of the aforesaid mausoleum, such as lighting, 
frankincense, flowers, and the salaries of Elafizes (repeaters o i the Koran) and 
Daroodies (readers of benediction, etc.), as well as for the annual Fatheha 
(prayers for the dead), ceremonies of the deceased (may ho be in paradise) ; and 
after my death for my annual Fatheha ceremony.”' ^ 

The learned Judge held that none of the above practices were illegal under 
Muhammadan law. He pointed out that, though there were texts disapproving 
of such practices, there was a distinction between things sinful and things 
merely disapproved; — that as a matter of fact such practices were not uncommon 
either in India or in other Muhammadan countries, and that at Medina itself the 

[211] Prophet’s grave was lighted up with a thousand lights and scented 
wood burnt. On these grounds he held that, though there were moral pre- 
cepts against such practices, they had at the present time become sanctioned 
by long use and custom. To the objection that the endowment was not for 
any charitable object, he pointed out that, as a matter of fact, alms were 
given to the poor, and there was an inn for travellers, &c. 

We may at once say we do not think the fact that the Muttuvalli has 
dispensed certain charity in connection with this tomb can at all affect the 
case. The object of the trust must be judged from the terms of the instrument, 
and there is not a word in Exhibit A to indicate any charitable purpose, or purpose 
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for the benefit of mankind. The objects indicated are of a religious character. 
[See Pathukutti v. Avaihalakutti (I. L. R., 13 Mad., 66) and Fatmabibi v. The 
Advocate- General of Bombay (1. L. R., 6 Bom., 42). J 

Admitting that the practices referred to by the learned Judge are not un- 
common, and may have become to a certain extent sanctioned by usage, we must 
point out that the evidence on record fails to show that the expenses for 
such observances either at Medina or elsewhere come from endowments 
of the nature of wakf, There is nothing to show that the expenses are not 
paid for by the contributions of the faithful or by the voluntary offerings of the 
families of those who desire to commemorate their deceased ancestors. 

It is urged by the learned counsel that the object of this endowment, 
though in a sense religious, is not for the advancement of religion , and that 
unless it is intended to benefit mankind by the advancement of religion, it is 
not a valid wakj. It is pointed out that MoNaghten, chapter X, defines an 
endowment as the appropriation of property to the service of God when the 
right of the appropriator becomes divested and the profits of the property so 
appropriated are devoted to the benefit of mankind, and in the appendix to 
that work we are referred to two decisions — the first of the Bengal Sudr 
Adawlat of 6th December 1798, in which it was held that wakf implies the 
relinquishing the proprietary right in any article of property and consecrating 
it to the service of God that it may be ol benefit to man, Moohurmnud Sadik v. 
Moohummud Ah (1 S. D. A., Beng., 17) ; the other a decision of 2 1st February 
1857 [Syed Khodabundha Khan [212j v. My&st. Oomutul Fatima{ S. D. A., Beng., 
(1857), 235) J , in which it was held that inasmuch as wakf implied consecration 
for the above purpose, the provisions for reading the Koran at and lighting 
the tomb of a testator did not create a valid wakf (McNaghten, App. to Madras 
reprint, 423). 

In Baillie’s Muhammadan Law, chapter HI, regarding the proper objects 
of appropriation, we find (page 576, 2nd edition) that the appropriation of an 
estate for those who may read at a tomb is not regarded as valid. 

A great many cases were quoted to show the nature of wakf, but none of 
them bear directly upon the present point. They goto show the nature and re- 
quisites of a valid wakf , and that whatever be the interposed interests, the appro- 
priation must be for an ultimate charitable trust which will not fail. The question 
here is whether the ultimate object is for a charitable purpose at all. [(Vide 
Abdul Ganne Kasam v. llussen Miya Hahimtula (10 Bom. H. C. R., 7), 
Fatmabibi v. The Advocate-General of Bombay (I. L. R., 6 Bom., 42), Limji 
Nowroji Banaji v. Bapuji Bultonji Limbuwalla (I. L. R., 11 Bom., 441), 
Nizamudin Gulam v. Abdul Gafur (I. L. R„ 13 Bom., 264), Abdul Gafur v. 
Nizamudin (I. L. R., 17 Bom., 1), Mahomed Hamidalla Khan v. Lotful Ruq 
(I. L. R., 6 Cal., 744, 748), Luchmiput Singh v. Amu Alum (I. L. R., 9 
Gal., 176), Mahomed Ahsanulla (Jhowdhry v. Amarchand Kundu (1. L. R., 
17 Cal., 498), Bikani Mia v. Shuk Lai Poddar (I. L. R., 20 Cal., 116). J 

In Luchmiput Singh v. Amir Alum (I. L. R , 9 Cal., 176), the deed directed 
that the manager should in the first place pay certain debts and afterwards 
apply the property for the expenses of the musjid and the tomb of the holy 
parsonages of the settlor’s family, the servants of a certain Asthana, and for 
performing urs and fatheha at the tomb, as well as for the maintenance of. the 
settlor’s grandsons and their male issue. The Subordinate Judge (a Muham- 
madan gentleman) held that the endowment was valid, but the only question 
raised in appeal was whether the provisions for the payment of debts and 
maintenance invalidated the wakf. The question now in issue was not discussed. 

Similarly no question appears to have arisen regarding the validity of a 
situilar endowment in Delroos Banco Begum v, Nawab Syud Ashgur Ally Khan 
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(15 B. L. R„ 167), but in that case the fathehas to be [213] performed 
were those of Mahomed and the twelve Imams, and the expenses of the first 
ten days of the Mohurrum, etc. The ceremonies there to be performed were 
at the tomb of the saints and not at the settlor’s own tomb. In that case the 
decision in Syed KhodabundhaKhan v. Musst. Oomutul Fatima (S. D. A., Beng. 
(1857), 235J that a provision for the lighting of the testator’s own tomb and 
reading of the Koran was invalid was referred to. 

It was urged that in the construction of a deed of loakf the words “chari- 
table” and “ religious ” must be taken in the sense in which they are understood 
in Muhammadan law, and we were referred to the judgment of Mr. Justice 
AMEER Ali in Meer Mahomed Israil Khan v. Sashti Churn Chose (I. L. R., 19 
Cal. 412). In that case, however, the question was whether a provision for 
the settlor’s children and kindred was a charitable and religious act, and the 
learned Judge held that according to the Muhammadan law it was. 

The result therefore of an investigation of the authorities seems to be that 
endowments purely for purposes like the present seem to be against the princi- 
ples of Muhammadan law, and that in such cases when wakfnamahs for sucli 
purposes have been upheld, the dedication has had relation to the tombs of 
saints only and has been intermixed with charitable purposes either for the 
poor or for the settlor’s own kindred. 

In the absence of any express authority showing that a dedication for 
ceremonies at a private tomb— and for that purpose only— -is valid under 
Muhammadan law, we do not think we ought to uphold the deed. It creates 
a perpetuity of the most useless description which would certainly be invalid 
under English Law. The observance of these ceremonies may be considered by 
the Muhammadans as a pious duty, but it is certainly not one which seems to 
fall within any definition of a charitable duty or use. These observances can 
lead to no public advantage, even if they can solace the family of the lady 
herself. The case bears a close analogy to one in which a Roman Catholic 
has devised property for masses for the dead, which has been held to be invalid 
in India on grounds of public policy irrespective of any territorial law, Colqan 
v. Administrator-General of Madras (I. L. R., 15 Mad., 424, 446). A similar 
bequest in a Chinese will has also been held to be invalid in an appeal to the 
Privy Council from the Supreme Court of the [214] Straits Settlements, Yeap 
Cheah Neo v. Guy Cheng Neo (L. R., 6 P. C. 381). Had it been shown that' 
such perpetuities were recognised as valid under Muhammadan law, we should 
have felt constrained to uphold the deed ; but in the absence of sucli proof, we 
think the general rule of public policy should prevail. 

We must reverse the decree of the learned Judge and direct that a decree 
be passed in plain tiffs favour as prayed. As the point is a new one, we shall 
make no order as to costs. 

Bamanujachariar , Attorney for Appellant. 

NOTEB. 

[ See (1905) 2 A. h. J., 519 ; (1904) 6 Bom., L. R,, 1058 ; (1903) 5 Bom., L. R., 1010 ; 
where the waqfs were invalid. See also 21 All., 329 ; 6 A. L. J., 115 ; 31 All., 136 ; (1911) 
36 Bom., 111 : 12 1. C., 702 : 13 Bom., L. R., 1025. 

In (1911) 33 All., 400 : 8 A. L. J., 162 : 9 I, G., 753 this case was doubted, and there 
were upheld bequests for the following objects ; expenses of the annual fathia of the husband ; 
annual expenses of burning lamps in a mosque : the salary of Hafiz and readers of the Quran. 
Similarly in (1910) 20 M. L. J., 254, the performance of fateahs in so far as it involves the 
expenditure of any money in feeding the poor was a valid object of waqf. 

In (1909) 33 Mad., 118 it was held that the right to recover money under a decree 
cannot be made the subject of waqf in the absence of a custom authorising such appropri- 
ation.] 
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[18 Had. SliJ 

APPELLATE CIVIL— FULL BENCH. 

The 15th September, 1892, and 23rd November, 1893 and 14ih December, 1894. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, Mr. Justice 
Muttusami Ayyar and Mr. Justice Shephard. 


Pichuvayyangar (Defendant No. 1) Petitioner 

versus 

Seshay y angar (Plaintiff) Responden t. ~ 


Civil Procedure Code — Act XIV of 1882, s. 200 — Amendment of decree — Power 
of Court of First Instance after appeal. 

In a suit for land with mesne profits the District Munsif delivered judgment for the 
plaintiff and recorded therein a finding that he was entitled to mesne profits as from a cer- 
tain date, it having previously been arranged that the amount, if any, awarded for mesne 
profits should be determined in execution. In the decree no mention was made of the date 
from which the mesne profits were to be calculated, but it was stated merely that the amount 
was to be determined in execution. The case went on appeal before the District Judge, who 
modified the decree in certain particulars unconnected with mesne profits. With a view to 
execution the plaintiff applied to the Court of First Instance to bring the decree into con- 
formit> with the judgment. The Court having made an order accordingly, it was objected in 
the High Court on revision that ihe order was made without jurisdiction : 

Held, that the jurisdiction of the Court of First Instance to amend the decree under 
section ‘206 was ousted by the confirmation of his decree on appeal. 

PETITION under Civil Procedure Code, section 622, praying the High Court 
to revise the order of S. Dorasami Ayyangar, District Munsif ol Valan- 
girnan, dated 28th December 1889, and made on Civil Miscellaneous Petition 
No. 1037 of 1889. 

In the last-mentioned petition the plaintiff in Original Suit No.137 of 18$6 
on the file of the District Munsif, applied under Civil C213] Procedure Code, 
section 206, for the amendment of the decree in that suit by bringing it into 
conformity with the judgment. In the suit above referred to the plain tiff 
sought to recover his half share in the property of his family together with 
mesne profits, and in its judgment the Court recorded that the plaintiff was 
entitled, inter alia , to recover mesne profits from the month of August 1885 ; 
but there was no declaration with reference to this matter inserted in the 
decree, which provided merely that the amount to be paid to the plaintiff on 
account of mesne profits should be ascertained in execution. An appeal was 
preferred against this decree which was modified by the District Court in 
regard to certain particulars not relating to the mesne profits. On the plaintiff 
proceeding to execution in respect of mesne profits, he was met with the objec- 
tion that the decree was too vague to be executed by reason of the omission to 
fix the period for which the plaintiff was entitled to recover mesne profits. He 
accordingly preferred his petition for amendment above referred to, and the 
District Munsif passed an order as prayed by him. 

Defendant No. 1 preferred this petition under Civil Procedure Cede, 
Section 622. 

^ 4 * Civil Bevision Petition No. 364 of 1891. 
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Subramanya Ayyar for Petitioner. 

Sadagopachariar for Respondent. 

This petition first came on forbearing on the 15th September 1892 before 
Muttctsami Ayyar and Wilkinson, JJ. t when the Court made the following 
order 

Order of Reference to Full Bench.— T he decision in Sundara v. 
Snbhanna (I. L. R., 9 Mad., 354) was dissented from in Muhammad Sulaiman 
Khan v. Muhammad Yar Khan (1. L. R., 11 All., 267), and in Chathappan v. 
Pydel (I. L. R., 15 Mad., 403), the learned Judges said that if it had been 
necessary to decide the question, they would have referred the matter to the 
Full Court. The final decree in the present case was the decree of the 
Appellate Court, and the only Court which had jurisdiction to amend that 
decree was the Court of the District Judge. See Manavikraman v. 
Unniappan (I. L. R., 15 Mad., 170) and cases quoted there. 

We therefore refer the following question to the Full Bench : — Whether 
the jurisdiction of the District Munsif to amend the decree under section 206 
was ousted by the confirmation of his decree by the District Court on appeal. 

1216] This petition came on for hearing on the 23rd November 1893 
before the Full Bench. 

Ma.hade.va Ayyar for Petitioner. 

Rajaqopalachariar for Respondent. 

Reference was made in the argument to Civil Procedure Code, sections 
230, 235, 545, 579, 582, 587, 610 ; Limitation Act, schedule II, article 176; 
Kristo Kinkur Roy v. Rajah Burrodacaunt Roy (14 M. I. A., 465, 490), Noor 
All Chowdhuri v. Koni Meah , (I. L. R., 13 Cal., 13), and Daulat and Jaqjivan 
v. Bhukandas Manekchand (I. L. R., 11 Bom., 172), as well as to the cases 
mentioned in the order of reference. 

Judgment. — We are of opinion that when there has been an appeal 
against the decree of the District Munsif and a decree has been passed therecn, 
the District Munsif has no longer any power to amend his decree. 

We therefore answer the question in the affirmative. 

This petition coming on for final disposal before MiJTTUSAMl Ayyar and 
Shephard, JJ., the Court delivered the following judgment : — 

Judgment. — Following the ruling of the Full Bench we dismiss the peti- 
tion for amendment and cancel the amendment made with reference to it. 

The petitioner is entitled to his costs. 


NOTES. 

[ When there has been an appellate decision, tho only decree that can be executed or 
amended is the appellate decree, (1888) 11 All., 267 ; (1889) 11 All., 314 ; (1898) 20 AH., 304 ; 
493 ; (1893) 18 Bom., 542 ; 18 Bom., 203 ; (1894) 19 Bom., 258 ; (1894) 18 Mad., 214 ; (1898) 
22 Mad.. 293; (1900) 10 M. L. J., 216 ; (1908) 4 M. L. T., 341, 214 ; (1912) 39 Cal., 925 ; 
(1907) 6 C. L. J., 542 ; (1905) 9 C. W. N., 605. 

This principle, it was held, does not involve the proposition that the act of a party in 
filing an appeal deprives the Court of First Instance of power to dispose of au application 
which had been properly made to it in the exercise of its jurisdiction, and it was held 
accordingly that the jurisdiction of the Court to hear review was not taken away by the 
presentation of an appeal. (1909) 32 Mad., 416 F. B. : 19 M. L. J., 388.] 
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[18 Mad, 816] 

APPELLATE CIVIL. 

The 13th July , 1893, 10th and 16th July and 20th December, 1894, 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Venkata Narasimha Naidu (Plaintiff) Appellant 

versus 

Raraasami and others (Defendants) Respondents.* 

Rent Recovery Act (Madras) — Act VIII of 1865, ss. 9 and 11 — Enforceable 
terms of patta — Established rates of rent . 

The zamindar of Vallur sued certain raiyabs in his pargana of Gudur to enforce the 
acceptance of pattas providing, among other conditions, that the raiyats should relinquish 
their holdings at the end of the term unless fresh pattas were tendered to them, that they 
should pay half the cost of repairs by a cess proportioned to the wet rate, that if they irrigated 
dry land they should pay a wet rate to the [217] zamindar, as well as the water rate due to 
Government, that they should not cut crops without permission and should supply grass and 
vegetables to the zamindar’ s servants. It appeared that in 1853 the pargana in question was 
surrendered to Government who restored it subject to the payment of a newly-assessed 
peisheush in 1862, a date when the present defendants were already in occupation of their 
respective holdings. In the interval, Government collected village rents in money. The 
pargana was not surveyed and a money assessment fixed prior to 1859. The District Judge 
expunged the conditions in the patta above referred to and held that the zamindar was entitled 
to collect by way of rent from the raiyats respectively the quota of the village rents which 
each raiyat paid in 1861. He found, however, that there was no contract express or implied 
as to the rent to be paid ; and that prior to 1851 the raiyats held their lands under the zamindar 
on the sharing system, and that for the first year after the restoration of the pargana the 
arrangement enforced by Government had remained in force, but that from 1863 to 1870 the 
sharing system was in force and varam was paid by the raiyats, after which for five years 
individual money rents were collected, and then there were two leases with money rents each 
for a period of five years : 

Held, (1) that the conditions in the patta above referred to were unenforceable and had 
been rightly expunged ; 

(2) that the plaintiff’s rights were not limited by the rates of rent paid to Govern- 
ment in 1861, but that the rent should be discharged in kind according to the established 
rate of varam in the village ; 

(3) that the plaintiff was entitled to recover from the raiyats half the water tax 
payable on the poramboku lands irrigated from the Kistna anicut. 

Second Appeals against the decrees of G. T. Mackenzie, District Judge of 
Kistna, in Appeal Suits Nos. 1388 to 1395 of 1890, modifying the decisions of 
W. E. Hall, Assistant Collector of Kistna, in Summary Suits Nos. 452 to 459 
of 1889. 

Suits under Rent Recovery Act by the zamindar of Vallur against certain 
tenants on his zamindari to enforce the acceptance of pattas and execution 
of muchalkas. The Assistant Collector directed that certain modifications be 
made in the pattas tendered by the zamindar. Against this decision the 
zamindar and tenants preferred appeals and memoranda of objections, respec- 
tively, with the result that the District Judge modified the decision of the 

* Second Appeals Nos. 449 to 456 of 1892. 
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Assistant Collector and declared what should be the terms of the pattas 
which the zamindar could impose upon his raiyats. From the pattas actually 
tendered he directed that certain conditions should be expunged, viz., condi- 
tions that the raiyat should relinquish his holding at the end of the term 
unless a new patta is tendered to him, (2) that the raiyat should pay half 
the cost of'repairs by a cess proportioned to the wet rates, (3) that the raiyat 
irrigating dry lands should pay a wet rate to the zamindar as well as the 
water rate due to Government, (4) that the raiyat [2t8] should not cut crops 
without the zamindar’s permission and that he should supply grass and 
vegetables to the zamindar’s servants. With regard to the rates of rent the 
Judge found that there was no implied contract and held that the settlement 
rates were the proper rates for falsi 1299, to which these suits related. He 
pointed out that in 1853 that portion of the plaintiff’s zamindari in which 
were situated the lands now in question, viz., the village of Mukkollu, had 
been given up to Government because it hardly defrayed its peishcush. In 
1861, the Government, by Government Order, No. 1214, dated 18th June, 
restored the Gudur estate to the zamindar “ as an act of grace and not of 
right on such peishcush as may be adopted to its improved condition.” During 
the time when the estate was in the hands of Government, a period to which 
dated the tenancy of the present defendants, the settlement rates were imposed 
by Government, but it was left in doubt whether this took place before or after 
1st January 1859. The District .Judge referred to Palaniappa v. Raya (I.L.R., 

7 Mad., 325) as an authority for saying that the zamindar was entitled, under 
the re-grant of 1861, to collect the revenue at those assessed rates only. 

The plaintiff preferred these second appeals against the decrees of the 
District Judge. 

Pattabhimma Ayyar for Appellant. 

Parthasaradhi Ayyangar and Seshaqiri Ayyar for Respondents. 

These second appeals came on for hearing on 13th July 1893, when the 
Court (Muttusami Ayyar and Davies, JJ.) made the following order : — 

Order; — There is no finding as to what are the rates that the Judge 
considers to be binding. The Government Order to which he refers is not in 
evidence. Nor do the judgments of either of the Courts below specify the 
settlement rates. The parties were at issue on the question of rates and the 
appellant is therefore clearly entitled to a finding as to what those rates are. 
There is no decree of the Assistant Collector on record and the decree of the 
District Judge does not mention any rates. Under section 11 ol Madras Act 
VIII of 1865, the settlement rates prescribed for adoption must have been 
on a survey made previous to 1st January 1859, as noted by the Judge, but the 
Judge has not decided this f 219] question. It does not appear that the plaintiff 
had an opportunity of showing that what was assigned under the Government 
Order was not limited to the Government revenue. We must, therefore, ask the 
Judge to return findings on the following questions : — 

(1) Whether the lands have been surveyed by Government previous to 

1st January 1859, and if so, what money rent was fixed thereon? 

(2) If the first issue is found in the negative, what was the nature of the 

interest assigned under the Government Order of the 18th June 

1861? 

(3) What are the rates to be inserted in the patta ? 

The Judge finds there was no implied contract, and as this is a question 
of fact, we must accept the finding. 


6 mad,— W 


521 ' 



1.L.R, Iff Mad, MO vbnkata narasimha naidu v> 

The Judge also finds that certain conditions in the patta are unreasonable 
and has expunged them. We see no reason to differ from his findings on this 
point. 

The return to the issues specified above will be made within eight weeks 
from the receipt of this order., Each party will be at liberty to adduce fresh 
evidence. A copy of the Government Order of the 18th June 1861, and the 
issue paper (if any) should also he forwarded to this Court with the findings. 
Seven days will be allowed for filing objections after the finding has been posted 
up in this Court. 

In compliance with the above order, the District Judge submitted the 
following finding 

Finding : — The Gudurpargana in the Vallur zamindari is said to have 
been attached for arrears in 1851 bv the Collector of Masulipatam. In 1853, 
the zamindar surrendered the pargana to Government, but in 1861 Government 
decided to restore it, and it appears to have been restored in 1862. 

The defendants in the present suits have called five witnesses, who say 
that, when the pargana came under the Collector of Masulipatam in 1851, the 
villages were surveyed, and that money rents were imposed upon the fields. 
The zamindar calls six witnesses, who say that the system followed by the 
Collector of Masulipatam was to impose a lump sum on each village, and that 
the raiyats, amongst themselves, classified their lands and arranged what each 
was to pay, so as to make up the total which the Collector required from each 
village. Both sides rely upon documents. The raiyats produce the village 
accounts which show classification of fields and money rents due by individuals, 
^he zamindar relies upon a village rent lease for a [220] whole village signed 
by Mr. T. D. Lushington, who was Collector of Masulipatam from 1849 to 1855. 

Although I have studied Act VIII of 1H65 for the last twenty-four years, 
I have never been able to find out why the date 1st January 1859 was inserted 
in section 11 of that Act or what survey and money assessment in zamindari 
tracts, the framers of that section had in mind. I do not know of any survey 
or any money assessment on fields in any zamindari estate in the Madras 
Presidency. I have never met any person who could give any explanation of 
this section and I can find nothing in the statement of objects and reasons for 
the Act. 

I am disposed to believe the zamindar’s witnesses who say that the 
Collector of Masulipatam imposed village rents from 1851 to 1861. That would 
be in accordance with the revenue administration which then existed in the 
Masulipatam District. (See page 355 of the Kistna District Manual.) 

These village rents were fixed by the Collector upon the best estimate he 
could frame of the capability of the land and for the purposes of this estimate 
the fields were classified and individual money rents were imposed by the 
villagers themselves, but, so far as the Collector was concerned, all the raiyats 
of the village were jointly and severally liable for the whole village rent. I 
cannot find that this system of village rents with a rough individual adjustment 
of the burden was a survey and a fixing of money assessment on the fields, within 
the meaning of section 11 of the Rent Act. 

I am next directed to find what was the nature of the interest assigned 
under the Government Order of the 18th June 1861. That order restored the 
pargana to the zamindar and the view I take of the matter is as follows: — 

It may be that Government has the power to increase a raiyat’s sist, 
but, when Government assigns that land revenue to a zamindar, the zamindar 
can collect only the sist which the raiyat was then paying to Government and 
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cannot increase the amount. As authority for the proposition, I cited Special 
Appeal Suit No. 15 of 1812 in which the Sudder Court reinstated a raiyat at 
the rates prevailing before the permanent settlement, and Palaniappav. Raya 
(I. L. R., 7 Mad., 325) where Turner, C. J., and Hutchins, J., held that 
section 11 of the Rent Act does not enable a landlord to collect more. It 
appears to me that these two decisions have conferred this right upon the raiyats 
who hold under Government in the Madras Presidency. Ft appears to me 
that when the zamindar of Vallur surrendered this pargana to Government in 
[221] 1853, the raiyats in that pargana at once became raiyats holding under 
Government with all their rights. It follows that in 1861 Government had 
not the power to thrust back these raiyats into their former status. Govern- 
ment in 1861 might make what stipulations seemed fit about peisheush and 
such matters, but could not confer upon the zamindar against the raiyats 
powers which the case-law of this Presidency does not permit. 

This is a large question in this district. Except the Palnad taluk, all this 
district was once held by zamindars. Many of these estates were attached 
and sold for arrears and bought in by Government, so that now the greater 
part of the district is directly under the Collector. The raiyats in those 
tracts which once were zamindari estates are treated in every respect by the 
Courts as are raiyats in tracts that have always been unde)- Government. It 
would astonish these raiyats to be told that Government could now hand them 
back again to the old pensioned zamindars who live in their ruined forts in the 
Kistna district and that these zamindars could then enhance the rents of all 
raiyats who could not prove occupation from 1801. But this consequence will 
follow if the High Court now decides that Government had power to reduce 
defendants to their former status. Most of zamindaris in this district were 
sold in 1846. That is only forty-seven years ago. If the eight years from 
1853 to 1861 will not protect the defendants, the forty-seven years from 1846 
to 1893 will not protect the mass of raiyats in the Kistna district. 

Whether this view be unsound or not, the presumption is that the grant 
in 1861 was a fresh grant. Ft will be remembered how the Privy Council held 
that there was a fresh grant of Nuzvid in 1802. Raja Venkata Rao v. Court of 
Wards (I. L. R., 2 Mad., 128). The burden is upon the zamindar to show 
that the grant purported to restore to him the .rights he had over his raiyats 
in 1853. This the zamindar has not shown. All he has produced is Board’s 
Proceedings, No. 1878, dated 20th March 1862, which cites a sentence from 
the Government Order, proposes certain settlement rates as a basis for the 
calculation of the new peisheush and recommends Government to distinctly 
provide that the zamindar shall settle with the raiyats at the rates assumed 
in this calculation. It is not known what orders were passed by the Govern- 
ment upon this recommendation. 

I therefore find that the grant of this pargana in 1861 was a fresh grant 
and that the zamindar cannot levy from defendants more than the rates which 
they were paying to Government at the time of the grant. 

[222] The question next arises what these rates were. It is admitted 
that before 1851 the defendants held under the zamindar on the shairing 
system. Their second witness, the karnam, has extracted from the accounts 
which were the basis of the Collector’s village rents a statement showing what 
defendants then paid and those are the rates which they now claim. The 
zamindar made no change in the first year after he got back the pargana, then 
for seven years the sharing system was in force, then for five years individual 
money rents, and for two periods of five years there were leases with money 
rents, and in faeli 1296 and subsequently there have been disputes and the 
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defendants have refused to pay more than what they called “ settlement rates, 
that is, the rates which they paid when under Government. I am of opinion 
that the subsequent payments do not constitute an implied contract to pay 
higher rates and that defendants are entitled to pattas at the rates which they 
paid to Government. 

These rates are as follows, as detailed in the statement prepared by the 


karnam - 


VOKKS 

Rs. 

A. 

P. 

149. 

Chandana Kamaswami 

2-33 

5 

7 

10 

450. 

Sammeta Sami 

18-62 

43 

11 

1 

451. 

Ambati Venkatasami 

20-12 

17 

4 

6 

452. 

Chandana Venkatasami 

4-98 

12 

6 

6 

453. 

Sammeta Raghavayya 

5-46 

29 

6 

0 

454. 

Chandana Venkataratnam 

16-9 

48 

0 

9 

455. 

Sammeta Subban n a 

20-16 

21 

7 

4 

456. 

Chandana Ratnaui 

2-36 

13 

9 

8 


The High Court calls for the issue paper. The only issue paper is the 
remarks printed at the opening of the Assistant Collector’s judgment. 

This finding will be submitted to the High Court. 

These second appeals next came on for hearing on 10th and 10th July 
1894, when the C mrt made the following ordei. 

The parties were represented as before. 

Order. — Appellant is zamindar of Vallur in the District of Kistna and 
respondents are raiyats cultivating lands in the pargana of Gudur which is part 
of the zamindari. For fasli 1299 the former tendered pattas which the latteL 
refused to accept. Thereupon the zamindar brought the suits from which 
these second appeals arise to enforce acceptance of the pattas under section 9 of 
Act VIII of 1865. But the Judge found on appeal that they were not such as 
the tenants were bound to accept and that the latter properly objected to 
certain conditions and rates of 1223] rent embodied in the pattas. The 
Judge then proceeded under section 10 of the Act to decide what pattas 
ought to be offered and in so doing declared, inter alia , that respondents are 
liable to pay only those rates of rent which they paid to Government at the 
time when the pargana was restored to the zamindar, viz., 1862. ft is urged 
on appellant’s behalf that this declaration is contrary to the provisions of 
section 11 of Act VIII of 1865. 

It was admitted before the Judge that prior to 1851 the raiyats held their 
lands under the zamindar on the sharing system. In 1851 the Collector of 
Masulipatam attached the pargana for arrears of peishcush, in 1853 the 
zamindar surrendered the pargana to the Government, in 1861 the Government 
decided to restore it, and in 1862 it actually restored the pargana to the 
zamindar subject to the payment of a peishcush which was fixed with refer- 
ence to its then improved condition. During the period when the pargana 
was under the Government, village rents were levied according to the Revenue 
Administration then in vogue in thd' District of Masulipatam. The visage 
rents were money rents. The Collector fixed the rent due on each villagertpon 
the best estimate which he formed of the capability of the lands situated 
therein, and held the raiyats jointly and severally responsible for the entire 
amount charged on the village. The raiyats without his intervention appor* 
tioned the rtfnt so fixed upon their individual holdings and recognised this 
rough individual adjustment of the burden imposed by the Collector as regulating 
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' the quota payable on each holding. It is the quota eaoh raiyat paid at 
the time of the re-grant that is now claimed by the respondents and recognised 
by the Judge as the rent payable by them to appellant. After the pargana 
was restored in 1861, the zamindar made no change for the first year. For 
the next seven years the sharing system was in force and varam was paid by 
respondents.. Then for five years individual money rents were collected. 
Afterwards there were two leases with money rents, each for a period of five 
years. Upon these facts the Judge found with reference to the provisions of 
section 11 of the Rent Act, that there was no contract, express or implied, as 
to the rent to be paid. He also found that the pargana was not surveyed and 
a money assessment fixed upon the fields prior to 1859 as contemplated in 
that section. Upon these findings, which we must accept on second appeal, 
it is clear that rules I and II contained in section 11 of Act VIII of 1865 do 
not [224 j apply. Instead of then proceeding to apply rule III, embodied in 
section 11, the Judge held that the rate of money rent paid by respondents to 
Government at the time of re-grant is the proper rent now payable to appellant 
by respondents. In his judgment, however, he specified only the name of 
eaoh raiyat, the aggregate extent of his holding and the amount of rent paid 
by him to the Government instead of the rate of rent and the description of 
land comprised in each holding and its extent. We are unable to concur in 
the opinion that the rent paid in 1861 to the Government is all that is payable 
to appellant. It must be observed that even on the view that the grant of 
1861 was a new grant, it was the grant of a permanently-settled estate in the 
pargana, and the incidents attaching to such grant have to be determined with 
reference to the provisions of Regulation XXV of 1802 as explained by Regula- 
tion IV of 1822 and to the terms of the grant. In the cases before us the 
grant or the Government Order, No. 1214, dated 18th June 1861, under which 
it was made, is not in evidence. Subsequently to the date of the grant, the 
rents levied for more than twenty years were, as already shown, not limited 
to the money rents paid to the Government in 1861. There is no proof nor 
finding that the grant expressly limited the rent which the grantee was entitled 
to collect. In support of his opinion, however, the Judge relies on two 
decisions as constituting the case-law of this Presidency on the subject. Paid- 
niappav. Raya (I. L. R., 7 Mad., 325) was a case decided between a raiyat and 
an inamdar whose mam did not consist in the grant of land hut in the assign- 
ment of one-third of the revenue due thereon and in an arrangement made in 
1868 by the Collector with the inamdar to the effect that the remaining two- 
thirds, which the raiyat paid direct to Government till then as quit-rent, should 
thenceforward be collected by the inamdar and paid by him to Government. 
The ground of decision was that the limited character of the inam tenure showed 
that the only patta which the inamdar was entitled to grant was apatta prescrib- 
ing payment of the revenue. In the cases before us, the appellant is the grantee 
of a permanently-settled estate who is entitled to waste land and to lands 
relinquished by raiyats in the pargana and who has an interest in occupied land 
as landholder though only subject to the prior rights already vested in the tenants. 
The raiyats [ 226 ] in occupation at the date of the grant in 1861 may have rights 
of occupancy as against appellant, but we see no reason to hold that the rent 
actually paid then was rent fixed in perpetuity. The Judge himself observed that 
it might have been competent to Government to revise it. Even assuming that 
assessment paid in 1861 constituted the assets upon which peisheush was 
fixed, we think that by reason of the permanent settlement the relation of land- 
lord and tenant which existed between the Government and the raiyats with 
such incidents as the law and the condition of the grant attached to it passed 
to the zamindar. 
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The other decision relied on by the Judge is that in Sadr Adaulat No. 13 
of 1812. In that case one Ramaswami Ayyan holding lands under a rairasi 
tenure of which he had been deprived, sued the zamindar of Ponneri to recover 
possession of those lands and damages sustained in consequence of his dispos- 
session by the zamindar, and further to compel the latter to grant him a patta 
under section 9 of Regulation XXX of 1802. The Zilla Court, the Provincial 
Court and the Court of Sadr Adaulat upheld the claim to recover possession 
of the lands and damages and to obtain a patta. As regards the rent for which 
a patta should be tendered, the Zilla Court and the Provincial Court held that 
it should be a money rent at the annual fixed beriz of star pagodas 60-6-16, which 
amount was assessed on the land in question and paid by the raiyat to the 
Government in the year Raudri (when the permanent settlement was made) ; 
but the Court of Sadr Adaulat set aside this decision, observing that there was 
not a tittle of evidence to show that a right to a patta with money rent paid to 
Government in the year Raudri existed on the part of Ramaswami Ayyan, 
that the evidence showed that the rent was not fixed, but was derived from a 
division of the produce which must fluctuate with the seasons and the com- 
mutation price, and that Ramaswami Ayyan was only entitled to receive a patta 
defining the rate of division of the produce, which rate was, as prescribed by 
section 9, Regulation XXX of 1802, to be determined according to the rat$s 
prevailing in the year preceding the assessment of the permanent zamma on 
those lands. This decision does not appear to us to support the proposition put 
forward by the Judge, that the beriz paid to the Government in the year in 
which the permanent settlement was made is the rent properly payable 
by the raiyats to the zamindar. On the other hand, it appears to be an 
authority against such proposition. The [226] reference to section 9 of 
Regulation XXX of 1802 was a reference to the rent law which then prescribed 
the mode in which the rates of assessment in money or of division in kind were 
to be determined. 

Thus, there being no case-law, as stated by the Judge, the decision should 
be that the rent be discharged in kind according to the varam. The appellant 
makes that claim before us and it is in accordance with the proviso of rule III 
embodied in section 11 of Act VIII of 1865. 

Before we finally dispose of these appeals, we must ask the Judge to 
ascertain what is the established rate of varam in the village. On this point 
additional evidence can be admitted. 

The finding is to be submitted in a month from date of receipt of this order 
in the Lower Appellate Court, when seven days will be allowed for filing 
objections after the finding has been posted up in this Court. 

In compliance with the above order the District Judge submitted his 
finding. 

These second appeals came on for final disposal, when the Court delivered 
the following judgment : — 

Judgment;— Though the Judge concludes his finding with the remark that 
there “ is no established rate of varam in the village/’ it is clear from his 
return on the finding called for that the rate of varam prevailing in the village 
was 460 seers to the raiyats and 440 to the zamindar out of every 900 seers, 
the raiyat’ s 460 including 57 seers, costs of cultivation, and the zamindar’s 
440 including 37 seers for karnam’s and others’ fees. As regards water- tax on 
poramboke lands irrigated from the anicut, the zamindar is entitled to recover 
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a moiety from the raiyats. The patta will he amended as indicated in our 
former order and in accordance with the above finding. 

Each party will bear his own costs of this appeal. 

NOTES. 

tSee also 9 I. 0., 41 : (1911) 2 M. W. N., f> : » M. L. T., 191.] 


[227] APPELLATE CIVIL. 

The 7th August , 1894. 

Present : 

Mr. Justice Mitttusami Ayyar and Mr. Justice Best. 


Chakrapani (Counter-Petitioner No. 1) Petitioner 

versus 

Varahalamma (Petitioner) Respondent." 


Scheduled Districts Act — Act XIV of 1874 — Gordian and Wards Act— Act 
VIII of 1890 } s. Z, cl. (9) — Scheduled District — Agency Buies. 

A petition of appeal was presented to the Governor in Council against an ex parte order 
made under the Guardian and Wards Act, 1890, by the Agent to the Governor in the sche- 
duled district of Vizagapatam, the ground of the petition being that the petitioner’s vakil 
had not been heard. The appeal was referred to tho High Court. 

Held , (1) that the Guardian and Wards Act, 1890, is in force in the Agency Tracts, 
although no notification to that effect had been made under the Scheduled Districts Act : 

(2) that the High Court had jurisdiction to set aside the ex parte order. 

PETITION referred to the High Court under rule XXXI made under Act XXIV 
of 1839. 

The Agent to the Governor in the Vizagapatam district, purporting to act 
under Guardian and Wards Act, 1890, appointed a woman to be a guardian of 
the person and property of an infant. The natural father of the infant, in 
whose possession the property was, objected to the appointment on various 
grounds, but he was ill and did not appear .when the appointment was made. 
A subsequent application to have the order of appointment set aside as having 
been made ex parte was rejected. The natural father appealed to the Gover- 
nor in Council complaining that his pleader had not been heard and the 
petition of appeal was referred to the High Court as above. 

The Agency Tract of Vizagapatam is a district scheduled under Act XIV 
of 1874, and no notification had been [published ?] under that Act extending 
the operation of the Guardian and Wards Act, 1890, to that district. 

Mr. J. O. Kernan for Petitioner. 

Seshagiri Ayyar for Respondent. 

Judgment. — It is urged on behalf of petitioner that the Guardian and 
Wards Act is not applicable to the scheduled districts [228] in the absence of 
a notification under section 5 of Act XIV of 1874. We find, however, that 
the Act VIII of 1890 extends to the whole of British India (see section 1, 
clause 2). Therefore no notification under Act XIV of 1874 is necessary. 

f Civil Miscellaneous Petition No. 566 of 1893. 

*!. 
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It is urged, on the other hand, on behalf of counter-petitioner, that, under 
Act VIII of 1690, section 47, the appeal lies directly to this Court, and that, 
therefore, the petition was wrongly presented to Government in the first ins- 
tance , hut we observe that the order appealed from is not that of a ' District 
Court ’ but of the Governor’s Agent, and therefore we derive our jurisdiction 
not directly from Act VIII of 1890, but by the reference made by Government 
under Rule XXXI of the Agency Rules passed under Act XXIV ol 1839. We 
are also not prepared to attach weight to the objection that it was not compe- 
tent to Government to refer to us a petition such as the present, which is an 
application to set aside an ei parte order as to which no appeal is provided in 
the Act. Section 48 of the Act allows us to interfere under section 622 of the 
Code of Civil Procedure and we observe that, in the present case, the order in 
question was passed without hearing the petitioner’s vakil The vakil should 
have been heard before disposing of the petition. 

We set aside the order and remand the case for disposal afresh in accord- 
ance with law after hearing the petitioner’s vakil 

The costs hitherto incurred will abide and follow the lesult. 

NOTG8 

[In (1908) 81 Mad , 862 18 M L J , 252 this decision was not follow*} on the ground 

that it had overlooked th< provision*, of the General Clauses \et See also (1902) 27 
Mad., 109 ] 


[18 Mad. 388] 

APPELLATE CRIMINAL, 

The 22ud November and 5th December % 1894 
Present 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker 

Queen-Empress 

versus 

Andi.’ 

Hallways Act - Act IX of 1890 , s 125 — Permitting a cattle to stray upon a 
railway — Discretion of Magistrate 

When the owner of cattle which have been allowed to stray upon a railway, u prosecutod 
under Kailwav Act, 1800, section 125 (l), the Magistrate is bound to asceitnn whethei the 
person charged was himself guilt\ 

[229] Case referred for the orders of the High Court by H. Moberly, Acting 
District Magistrate of Malabar, under Criminal Procedure Code, section 438. 
The case was stated as follows : — 

In Calendar Case No. 2063 of 1894, on the file of the CAlicut Town Sub- 
Magistrate, one Mataparambafch Andi was prosecuted under clause (1) of sec- 
tion 125 of the Indian Railway Act, because his cow trespassed on the Madras 
Railway, which is provided with fences suitable for the exclusion of cattle. 
Admittedly a cow belonging to the accused did stray on the railway The 
Sub-Magistrate acquitted the accused on the ground that be had appointed a 

•Criminal Revision Case Ho. 480 of 1894. 
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person to be in charge of the cow, and that it was owing to that person's 
negligence that the oow strayed on the line. 

Clause (1) of section 125 of the Act runs thus 11 The owner or person 
in charge of any cattle straying on a railway provided with fences suitable for 
the exclusion of cattle shall be punished with fine.” In the present case a cow 
strayed on a railway properly fenced, yet nohody was fined. I submit that if 
the railway authorities prosecute the owner, the owner must be fined, no matter 
whether he had placed anybody in charge of the cattle or not. To support this 
view, I would refer to clause (2) of the same section, which leaves it to the'rail- 
way authorities to decide whether, in the case of cattle being wilfully driven 
on any railway, the person in charge or the owner shall be punished. 

In my opinion section 125 of the Act leaves nothing to the discretion of 
the Magistrate. If an offence has been committed, the Magistrate must fine the 
person prosecuted, whether he be the owner or the person in charge of the 
cattle. 

The Government Pleader and Public Prosecutor (Mr. Powell) for the 
Grown. 

Judgment. — Section 125, clause (l) of the Railway Act, makes punishable 
the negligence of the owner or person in charge of any cattle which stray upon 
the line. The section recognizes the obligation of the owner to prevent the 
cattle from straying, while at the same time it provides that the negligence of 
the person in charge may be punished. There is nothing in the clause to res- 
trict the discretion of the Court in ascertaining upon whom the fault really lies 
and awarding the punishment accordingly. 

[230] The second clause of the same section makes punishable wilful acts 
of driving or knowingly permitting cattle to be upon a railway line, and provides 
that, at the option of the railway administration, the owner, instead of the per- 
son in charge, shall be punishable. This provision is of a very penal character, 
and it removes the discretion as to the person to be held liable to punishment 
from the Court to the Railway authorities. No such discretion is given to the 
railway administration when the straying of the cattle has been through neg- 
ligence. There is nothing to restrict the power and duty of the Magistrate to 
ascertain in such cases whether the person charged has himself been guilty. 

In the case referred we are of opinion that the acquittal of the owner was 
correct. 

NOTES. 

[ This was followed in (1911) 34 All., 91 : 12 I.O. , 990 : 8 A.L.J., 1249. ] 
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APPELLATE CRIMINAL. 

The 29th November , 1894 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr, Justice Best. 


Queen -Empress 
versus 
Veeradu.* 

Christian Marriage Act — Act XV of 1872, ss. 3 , 68 — Unauthorised marriage of 
a Christian child— Persons professing Christian religion . 

The accused who was charged with having committed an offence under Indian Christian 
Marriage Act, section 68, was acquitted on its appearing that the Christian whose marriage 
he purported to solemnize was a child of the age of three years. The child had been baptized 
and her father was a Christian : 

Held, that the child was a person professing the Christian religion within the meaning 
of section 8 of the Indian Christian Marriage Act, and that the acquittal was wrong. 

CASE of which the records were called for by the High Court in the exercise of 
its revisional jurisdiction being Sessions Case No. 22 of 1894 on the file of the 
Sessions Court of Masulipatam. 

The facts of the case and the grounds of the judgment of acquittal were 
stated by E. C. Rawson, the Sessions Judge, as follows : — 

The prisoner is charged under section 68 of the Indian Christian Marriage 
Act (Act XV of 1872) with having solemnized a f231] marriage between Jalatati 
Kabulaya aDd Nakka Martha (the latter being a Christian), he not being 
authorized to do so under section 5 of the Act. 

The facts alleged are that the marriage was fixed for the 1 1th April last, 
but that the first four prosecution witnesses (who are respectively a catechist, 
a sub-catechist, a preacher, and an unofficial member of the Lutheran com- 
munity) protested against it, and it was accordingly put off till next day. On 
the evening of the 12th, the marriage was performed by the accused. The 
witnesses ^give a detailed description of the ceremony. 

The fifth prosecution witness, the Rev. Dr. Uhl, of the Lutheran Mission, 
deposes that he received a report of the marriage and filed a complaint. He 
also proves that accused has no license to perform marriages. 

I do not think it necessary to discuss the prosecution evidence at length, 
as I am of opinion that, even assuming it to be true, no offence has been 
committed within the meaning of section 68 of the Act. 

It is admitted that the girl Martha, who was married, is only three years 
old. Now section 68 renders penal the unauthorized solemnization of a 
marriage “ between persons one or both of whom is or are a Christian or 
Christians.** And the word " Christian ” is defined for the purposes of this 
Act as meaning a 11 person professing the Christian religion.** 

In order, therefore, to convict the accused, it would be necessary to hold 
that the girl Martha is a “ person professing the Christian religion.'’ 

It is argued by the Public Prosecutor that there is a general presumption 
that the children of Christian parents are also Christians. And he relies on 

y , * * — -J— 1 t , ■ ■ _ 

* Criminal Revision Case No. 898 of 189,. 
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the Privy Council case of Skinner v. Orde (14 M. I. A., 309) wherein it was 
held that a child born in India, whose father was a European British subject 
and a Christian, must be presumed to have the father’s religion and his 
corresponding civil and social status. But that was a case in which the 
question was one of guardianship, and I do not see how the ruling can be 
applied to the facts of this case. The Indian Christian Marriage Act is a special 
law creating certain special offences in connection with Christians. For the 
purposes of this Act, the Legislature has [232] specially defined what they 
mean by a Christian. They say it is a person who “ professes the Christian 
religion;” It is not pretended by the Public Prosecutor, and it would of course 
be an absurdity so to pretend, that a baby of three years old can “profess "the 
Christian or any other religion. 

While I fully admit, therefore, that for ordinary purposes (for instance 
in questions relating to the girl's civil or social status), the presumption that 
she was a Christian might be made ; I am unable in dealing with a special 
penal Act, creating a special offence, and containing a special definition, to 
read anything more into the definition than has been deliberately put there. 
If it be argued that it is not likely that the Legislature intended to exclude a 
marriage of this sort (which from a Christian point of view is of course more 
objectionable than that of a grown up woman) from the penal provisions of the 
Act, I can only say that Judges have power simply to administer the law as it 
is, and not to introduce things which they may think ought to be the law, into 
Acts which do not contain them. 

For the above reasons I am compelled to hold that the evidence for the 
prosecution does not show that the accused ‘has committed the offence charged, 
and I, therefore, under section 289 of the Criminal Procedure Code record a 
finding of not guilty, and order that the accused be set at liberty. 

The Government Pleader and Public Prosecutor (Mr. Poiucll) for the Crown. 

The accused was not represented. 

Judgment: — The words “ person who professes the Christian religion " 
as used in Act XV of 1872 mean in our opinion not only adults who profess 
that religion, but also their children, who are in law presumed to follow their 
father’s religion ; and it is in evidence that the child in this case was baptized. 

We must set aside the order of acquittal and direct that the case be re-tried. 
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[238] APPELLATE CIVIL -PULL BENCH. 

The 1 7th December, 1894. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, 

Mr. Justice Muttusami Ayyar, and Mr. Justice Parker. 

Beference under Stamp Act, s. 46.* 

Stamp Act — Act I of 1879, s. 3, cl. (11), sch. I, art. 54 — 

Partition-deed — Release. 

A Hindu executed in favour of his father, as representing the interests of the other 
members of his family, an instrument by which he relinquished his rights over the general 
property of the family in consideration of certain lands being allotted to him for life, and 
certain debts incurred by him being paid. The instrument further provided that the lands 
allotted to the executant for life should go towards the shares of bis sons at any partition 
effected after his death ; 

Held, that the instrument was not a deed of partition, but a release and should be 
stamped accordingly. 

CASE referred for the opinion of the High Court under Stamp Act, 1879, 
section 46, by the Board of Revenue. 

The case was stated as follows : — 

The document is termed a deed of release and purports to be executed by 
a son in favour of his father who is treated as representing the interests of 
himself, another son, and the executant’s minor sous. It sets forth that, in 
consideration of certain lands being allotted to the executant for life out of the 
joint family property, and of certain debts incurred by him being discharged 
by his father, he relinquishes all elaim on the other properties held by the 
joint family ; that he has no power to alienate the said lands allotted to him so 
as to affect the reversionary right thereto ; that the relinquishment made by 
him will not affect his son’s right to a share in the family property, but that 
such right will be subject to a deduction of the value of the life estate allotted 
to him ; and lastly, that on his death the reversionary right in the said estate 
will be allqjfcted to his sons at any future division. 

The first question is whether the document should be charged as deed of 
release under article 54 f, schedule I of the Stamp Act, or whether it should be 
charged as a deed of partition under article 37 of the same schedule. As the 
document secures to the executant [234] the enjoyment for life of a portion 
of the joint family property with a reversion to his sons at any subsequent 
division of the property and does not merely renounce the executant's claim 

Referred Case No. 10 of 1894. 

t [ Art. 64:— 


Description of Instrument. Proper Stamp-duty. 


i (a) If the amount) The same duty as a Bond (No. 
RELEASE, that is to sayj or value of the 13) for such amount or value asset 
any instrument where by a person claim does not ex- forth in the release, 
renounces a claim upon another^ ceed Rs. 1,000. 
person or against any specified) 

property. vV | (b) In any other] Five Rupees. J 
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against any or all of the property, the Board is of opinion that the document 
must be stamped as a deed of partition. 

If the document is to be stamped as a deed of partition, the further 
question arises is whether the stamp duty should be calculated on the value 
of the entire family property or only on the value of the share assigned to the 
executant. The Collector of Madras is of opinion that the decision of the 
Allahabad High Court on this point (Reference by Board of Revenue, N.*W. P ., 
under Act I of 1879, 1. L. R., 2 AH., 664) is at variance with that of the Madras 
High Court (Reference under Stamp Act , s. 46, T. L. R., 15 Mad., 164). This, 
however, does not appear to be the case. The Allahabad High Court held 
that the stamp duty on an instrument of partition is chargeable on the value 
of the entire property to be divided and not on the portion allotted in partition. 
The Madras High Court merely decided that the stamp duty payable on 
partition should be apportioned with reference to section 29 (c) of the Stamp 
Act. The Board presumes that the decision of the Allahabad High Court 
should be followed in calculating the stamp duty, but desires to receive the 
ruling of the Madras High Court on this point also. 

The Government Pleader and Public Prosecutor (Mr. Poivell) for the Crown. 

Krishnasami Ayyar for the executant of the deed. 

Judgment. — We are of opinion that the deed is not an instrument of 
partition within the meaning of section 3, clause 11 of the Stamp Act since it 
is not a deed by which co-owners agree to divide the property in severalty. It 
is a deed by which one co-owner renounces h\s claim for partition against the 
family property in consideration of a certain income to be enjoyed by him for 
his life out of certain lands over which he has no power of alienation. The case 
is similar to Eknath S. Gownde v. Jagannath S . Gotondc (I. L. R., 9 Bom., 417). 

We are of opinion that the deed is a release and should be stamped under 
schedule I, article 54 of the Stamp Act. 


[233] APPELLATE CIVIL -FULL BENCH. 

The 7th December, 1894 . 

Present : 

Sir Arthur J. H. Collins, Kt„ Chief Justice, Mr. Justice 
Muttusami Ayyar and Mr. Justice Parker. 

Reference under Stamp Act, s. 46/ 


Stamp Act — Act I of 1879, s. 61 — Spoiled stamp — Accidental injury to stamp . 

The purchaser at a Court-sale presented a stamped paper for the engrossment of the sale 
certificate. The stamp was inadvertently punched by some officer of the Court, but the paper 
was used as intended, and delivered to the purchaser. Subsequently a Deputy Collector, 
treating the certificate as unstamped, levied the stamp duty together with a penalty : 

held, that the document was duly stamped, and that the amount levied should be 
refunded. 


Referred Case No. 11 of 1894. 

\ 
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CASE referred by the Board of Revenue for the decision of the High Court under 
Stamp Act, 1879, section 46< 

The case was stated as follows : — 

On the 24th July 1893, Mr. R. Fischer of Madura purchased certain 
immoveable property sold in execution of the decree in Original Suit No. 67 of 
1892 of the Subordinate Court, Madura (East), and on 30th October 1893, he 
presented (through his pleader) a stamp paper of the value of Rs. 45 to that 
Court for engrossing the sale certificate thereon. The stamp was inadver- 
tently punched by some officer of the Court ; the instrument was afterwards 
drawn up on it and delivered to Mr. Fischer. The Deputy Collector of Madura, 
under the orders of the then Collector, treating the stamp as a spoiled one, 
ruled that the certificate of sale was not duly stamped and levied a stamp duty 
of Rs. 45 and a penalty of Rs. 5. Against this order Mr. Fischer now appeals 
to the Board. 

The present Collector of Madura contends that there is nothing in the 
Stamp Act or the rules passed thureunder, which invalidates a stamp paper 
with a hole in it, and that it is nowhere laid down that cancellation is con- 
clusively proved by punching. He holds that the stamp in the present case 
was not a cancelled one, as it was punched by mistake, and that the document 
was duly stamped, and he considers that the penalty and the duty levied from 
Mr. Fischer should be refunded to him. 

[236] The Board agrees with the Collector and is prepared to remit the 
penalty of Rs. 5, but has no power to revise the Deputy Collector's decision so 
far as the stamp duty is concerned. The case is therefore referred for the 
orders of the High Court. After the decision of the High Court is received, 
the Board will proceed to dispose of the case conformably with that decision. 

Counsel were not instructed. 

Judgment. — The reason for making an allowance for a spoiled stamp under 
section 51 is that the stamp has become unfit for use, but in this case the 
stamp was not rendered unfit for use by punching, for the Court itself 
engrossed upon the paper the deed for which the stamped paper was presented. 
We are* of opinion that the Deputy Collector was in error in treating the 
document as unstamped. 
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APPELLATE CIVIL— FULL BENCH. 


The 22nd and 27th March, 1895. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, Mr. Justice 
Shephard, Mr. Justice Best, and Mr. Justice 

SUBRAMANYA AYYAR. 


Raj am Chetti (Plaintiff) Appellant 

versus 

Seshayya and others (Defendants) Respondents." 


High Court, powers of, to make rules as to Small Cause Court — 24 and 25 Viet, 
cap. 104, s. 15— Civil Procedure Code — Act XL of 1882, s. 652 — Presidency 
Small Cause Courts Act — Act XV of 1882, ss. 6, 18, els. (a) and (c), 83. 

In 1885 the High Court made a rule under Presidency Small Cause Courts Act, section 
83 f whereby it was declared that the granting leave to sue a defendant out of the jurisdiction 
under section 18, clauses (a) and (c) of that Act was a non-judicial or <ywm-judicial act 
within the meaning of that section and might be done by the Registrar of the Court of 
Small Causes, Madras. 

Held, that the rule was ultra vires and void. 

Case referred for the opinion of the High Court by R. B. Michell, Chief Judge 
of the Small Cause Court, Madras, under Civil Procedure Code, section 617, 
and Presidency Small Cause Courts Act, section 69. 

Before the hearing of the case out of which this reference arose, the 
Chief Judge and the other Judges of the Small Cause Court had, in a similar 
'C&se, delivered judgment as follows : 

[237] ‘ 1 This is an application to the full Court preferred under section 
37 of the Presidency Small Cause Courts Act, 1882, against the order of the 
second Judge of this Court in Suit No. 11239 of 1894, dismissing the suit on 
the ground that the Registrar, by whom, acting, as he understood that he had 
authority to act, under section 18, sub-section (a) of that Act, leave to institute 
the suit had been granted, had no legal power to grant such leave. By a rule 
passed by the High Court of Judicature of Madras, dated 23rd November 1885, 
and published in the Fort St . George Gazette of 2nd December 1885, the High 
Court declared that certain acts were non-judicial or quasi -judicial acts within 
the meaning of that section, which might be done by the Registrar pf the 
Court of Small Causes, Madras. 

* Referred Case No. 32 of 1894. 

t [ Seo. 33 : — Any non- judicial or quasi- judicial act which the Code of Civil Procedure 
as applied by this Act requires to be done by a Judge, and any 
Power to delegate non- act which may be done by a Commissioner appointed to exa- 
judicial duties. mine and adjust acoounts under s. 894 of that Code as so applied 

may be done by the Registrar of the Small Cause Court or by 
suoh other officer of that Court is that Court may, from time to time, appoint in this 
behalf. 

The High Court may, from time to time, by rule declare what shall be deemed to be non- 
judicial and quasi-judioial acts within the meaning of this section.] 
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Among the acts so declared to be non -judicial or gwasi-judicial was the 
following : — 

(l) Granting leave to sue defendant out of the jurisdiction under section 
18, olauses {a) and (e) of the Presidency Small Cause Courts Act, 1882. 

Mr. Robert Grant, who argued the case for the applicant (the plaintiff in 
the suit), conceded that under section 33 of the Presidency Small Cause 
Courts Act, 1882, under which the rule abovementioned purported to be 
passed, the acts which the. High Court was empowered to declare to be non- 
judicial or gwa$i-judicial acts within the meaning of that section were limited 
to acts provided for by the Code of Civil Procedure, as applied by the Presi- 
dency Small Cause Courts Act, 1882, and did not include acts provided for by 
the Presidency Small Cause Courts Act, but lie contended that, under section 
652 of the Code of Civil Procedure and under section 15 of the 24th and 25th 
Viet., cap. 104, read with section 6 of the Presidency Small Cause Courts Act, 
1882, the High Court had powers which comprehended, inter alia , a power to 
declare what acts should be deemed non- judicial or extra-judicial and exercis- 
able by the Registrar of the Court of Small Causes of Madras. , The learned 
Counsel also referred to the rules of the High Court of Judicature, Madras, 
Original Side, 1891, published in the Fort St . George Gazette of 
16th June 1891 by Appendix (i) whereto, relating to “ non -judicial or 
quasi - judicial powers possessed by the Registrar, ” the Registrar of 
the High Court on the Original Side has been empowered, except 
where he shall see fit to direct the matter to be laid before a Judge, to 
[ 238 ] pass an order allowing a suit to be filed in the High Court — which 
appears to involve a power to grant leave to sue in the High Court in suits (not 
being suits for immoveable property) where, though the defendant does not 
dwell or carry on business or personally work for gain within the local limits 
of the ordinary original jurisdiction of tihe High Court, the cause of action 
has arisen in part within those limits. And he contended that, inasmuch as 
it is under clause 12 of the Letters Patent, 1865, that the High Court, in its 
ordinary original jurisdiction (in suits other than suits for immoveable property) 
has power to grant leave to sue defendants in such cases and not under 
section 17 of the Code (Act XTV of 1882), which does not apply to the High , 
Court on its Original Side, and inasmuch as section 637 of the Code like 
section 33 of the Small Cause Courts Act, does not extend to non- judicial or 
gu&si-judicial acts other than those provided for by the Code, it could not have 
been by virtue of section 637 of the Code, but must have been by virtue of 
section 652 of the Code or by virtue of section 15 of 24 and 25 Viet., cap. 
104, or by virtue of some other (if any) law empowering it in that behalf, 
that the High Court declared that such granting of leave to sue was a 
non-judicial or quasi -judicial act which the Registrar of that Court should 
have power to perform ; and that if the High Court could thus under one or 
other or all of those laws, other than section 637 of the Code make such a 
declaration, it had also the power, under one or other or all of those same laws 
and section 6 of the Presidency Small Cause Courts Act, 1882, and indepen- 
dently of section 33 of that Act, to make a similar declaration with reference 
to the Registrar of the Court of Small Causes of Madras. So far as this argu- 
ment relates to section 652 of the Code, it is to be observed that at the time 
when the rule of the High Court of 23rd November 1885 under consideration 
was passed, section 652 did not extend to the Presidency Small Cause Courts, 
and it was not until the amending Act X of 1888 was passed that that 
section 652 was extended to those Courts. As section 652 relates only to 
actibn to be taken by a High Court, the exclusion of that section from the 
original second schedule to the Presidency Small Cause Courts Act, 1882, must, 
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we think, Be taken to have meant that the High Court could not take such 
action in respect to the Presidency Courts of Small Causes. There still remain, 
however, the powers under section 15 of the Statute 24 and 25 Viet., cap. 104. 
But, £23®) assuming, for the sake of argument, that the High Court had power, 
if not under section 652 of the Code, yet under section 15 of the 24 and 25 Viet., 
cap. 104, or under some other law thereunto enabling it, to pass a rule or order 
declaring the granting of leave to sue defendants out of the jurisdiction under 
section 18, clauses (a) and (c) of the Presidency Small Cause Courts Act, 1882, to 
he a ton- judicial or gwasi-judicialacfeperformable by the Registrar of this Court, it 
appears to us that we are precluded by the terms of the rule of the High Court , 
now under consideration, from holding that the High Court did in fact make 
the declaration in question as*to such granting of leave under any other law 
than section 33 of the Presidency Small Cause Courts Act, 1882. That rule 
is as follows:— “Under section 33 of the Presidency Small Cause Courts 
Act, 1882, the High Court declares the following to be non-judicial or quasi - 
judicial acts within the meaning of that section which may be done by the 
Registrar of the Court of Small Causes, Madras” — then follow the acts so 
declared non-judicial or g/fost-judicial acts of which the one now in question is 
the first-mentioned. On the other hand, the order of the High Court (in the rules 
above referred to passed and published in 1891) passing the rule empowering the 
Registrar of the High Court on the Original Side to pass an order allowing a 
suit to be filed in the High Court, is expressed to be made “ under sections 637 
and 652 of the Code of Civil Procedure (Act XIV of 1882) and all other powers 
thereunto enabling. ” Prom the fact that, on that occasion, in addition to 
section 637, section 652 and all other powers thereunto enabling, are mentioned, 
in declaring under what authority the rule was made, we think that we ought, 
upon sound principles of construction, to conclude that if the rule nowin ques- 
tion (under which the High Court declared the granting of leave to sue under 
section 18 of the Presidency Small Cause Courts Act, 1882, sub-sections (a) 
and (r), to be a non-judicial or tfwa.s/-judicial act, performable by the Registrar 
of that Court) was intended to be passed, and was passed, not under section 
31 of the Presidency Small Cause Courts Act, 1882, but under section 652 of 
the Code or under any other power thereunto enabling, the High Cour.t would, 
in declaring under what authority this rule was passed, have mentioned in 
addition to section 33 of the Presidency Small Cause Courts Act, 1882, section 
652 of the Code, and all other powers thereunto enabling, and that, not having 
done so, the High Court intended raw] to pass, and did pass, this rule, only 
and solely asunder section 33 of the Presidency Small Cause Courts Act, 1882. 

In one of the three other and similar applications, Nos. 48 of 1894, 56 of 
1894, 55 of 1894, which were heard together with this application (viz., Appli- 
cation No. 55 of 1894 against the decree of the third Judge in Suit No. 20930 
of 1893, dismissing the suit on the ground that the Registrar had no power to 
grant leave to sue) it was contended by Mr. Venkatramay ya Chetti who appeared 
for the applicant, that if there was any law under which the portion of the 
rule of High Court of 23rd November 1885 now under consideration was valid, 
it ought to he upheld as valid, notwithstanding that it purported to be passed 
under section 33 of the Presidency Small Cause Courts Act, 1882, and no other 
law was mentioned in it as authority under which it was passed ; and that from 
the fact that the Registrar has been, ever since that rule came into operation, 
exercising the power of granting leave to sue in the suits in question, it should 
be presumed, unless and until the contrary Is shown, that he has been duly 
and legally empowered to do so, and he relied upon the case of Queen - 
Empress v. Oanga Bam (I. L. R., 16 All., 136). In that case* theaoDointment 

fl . 587 ; 
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by the Lieutenant-Governor of the North-West Provinces of Mr. W. K. 
Burkitt to officiate as fifth puisne Judge of the High Court, North-West 
Provinces, which purported to be made in virtue of the authority vested in the 
Lieutenant-Governor by sections 7 and 16 of 24 and 25 Viet., cap. 104, was 
held by a Full Bench of that Court to be ultra vires of the Lieutenant-Governor 
and illegal, if it depended for its validity upon sections 7 and 16 of 24 and 
25 Viet., cap. 104. But having regard to the fact of the notifications published 
in the Government Gazette, North-West Provinces and Oudh, relating to 
Mr. Justice BURKITT’s appointment, to the fact that apparently the Secretary of 
State for India in Council sanctioned the appointment of a fifth puisne Judge 
as a temporary appointment, and to the fact that he had in fact since his 
first appointment in ^November 1892 acted in all respects as a Judge of the 
High Court, which “ last fact is according to a well-known principle of 
the law of evidence, presumptive proof, until the contrary be shown, of his due 
appointment to act as s Judge of this Court,” the Full Bench held, that, being in 
C241] ignorance as to whether or not any power existed under which Mr. 
Justice BURKITT might have b§en. lawfully appointed to act as a Judge of the 
Court, the presumption that he was duly appointed, which arose from the fact 
of his having acted as a Judge of the Court since November 1892, had not 
been rebutted. Whatever justification there may have been in that case for 
the presumption amnia rite et solemniter esse acta being acted upon in the 
manner in which it was ; we are of opinion that we ought not in the present 
^case to presume from the fact that the Registrar has de facto been exercising 
the power now under consideration for many years, that he was legally 
invested with such power, notwithstanding that the rule of the 23rd November 
1885 so far as it purported to make the power one exercisable by him was, in 
our opinion, ultra vires. 

We regret that we have felt ourselves compelled to come to the conclusion 
at which we have arrived upon the point in question; there are a considerable 
number of suits pending, which are affected by the decision of the point. 

We were asked by the vakil for the applicant in Application No. 55 of 
1894 to refer the question to the High Court for its opinion under section 69, 
Presidency Small Cause Courts Act, 1882, but much though we should have 
preferred that this question should have been brought before the Hight Court 
for decision, we have no power to refer it under section 69 of the Act. fSee 
Oakshott v. The British India Steam Navigation Company (I. L. R., 15 Mad., 
179)) . Nor have we any power to make a reference of the question under 
section 617 of the Code, as there is no suit, nor appeal, nor proceeding in execu- 
tion of a final decree, now before the Court. , The Chief Judge asked the vakil 
why he had not taken the case before the High Court under section 622 of the 
Code, instead of coming to this Court under section 37 of the Act and then 
applying under section 69, and he replied that he had considered the latter the 
preferable course. 

We must, with regret, dismiss this application. 

In the present case the same objection was taken by the defendant, and 
the Chief Judge referring to the above judgment dismissed the suit, making his 
decree contingent on the opinion of the High Court upon the following 
question : — 

[242] Was the Registrar of this Court legally empowered to give leave to 
institute this suit in this Court and sucb leave having been granted by him 
has this Court jurisdiction to try *this suit ? 

M t.R.F, Grant tor the plaintiff argued that the rule empowering the 
tB^gistrar to grant leave was a valid rule ; that it was competent to the Court 
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to make such a rule and that the power was none the less effectually exercised, 
because a wrong section was quoted. He referred to Queen-Empress v. Oanga 
Bam (I. L. B., 16 All, 136). 

Sivaqnana Mudaliar for Defendants. 

The further arguments adduced in the case appear sufficiently for the 
purpose of this report from the judgments. 

Colli US, C. J. — This is a case stated for the opinion of the High Court 
under section 69 of the Presidency Small Cause Courts Act, 1882, by the 
Chief Judge of that Court. 

On the 23rd November 1885, the High Court declared under section 33 of 
the Presidency Small Cause Courts Act XV of 1882, that the granting leave to 
sue a defendant out of the jurisdiction under section 18, clauses (a) and ( c ) of 
the Presidency Small Cause Courts Act, 1882, was a non- judicial or quasi- 
judicial act within the meaning of that section which might be done by the 
Registrar of the Court of Small Causes, Madras. 

The question the High Court has now tq decide is — Had the High Court 
power to make such a rule or is the rule ultra vires . 

The 33rd section of the Presidency Small Cause Courts Act, 1882, enaqts 
that “ any non-judicial or quasi- judicial act which the Code of Civil Procedure 

as applied by this Act requires to be done by a Judge may 

be done by the Registrar of the Small Cause Court or by such other officer of 
that Court as that Court may from time to time appoint in this behalf. Thfe 
High Court may from time to time by rule declare what shall be deemed to be 
non-judicial and quasi -judicial acts within the meaning of this section.” 

Chapter 2 of the Civil Procedure Code, in sections 15 to 19, regulates the 
place of suing, and those sections are not applied to the Small Cause Court by 
Act XV of 1882 and the reason is obvious, as, by the 18th section of Act XV 
of 1882, the Small Cause Court has jurisdiction to try suits of a civil nature, 
where the cause of action has arisen either wholly or in part within the 
[243] local limits of the jurisdiction of the Small Cause Court, or if any of 
the defendants at the time of the institution of the suit actually and voluntarily 
resides or carries on business or personally works for gain within such local 
limits provided the leave of the Court has been given or the defendants acquiesce 
in such institution. 

Section 6 of Act XV of 1882 enacts that the Small Cause Court shall be 
deemed to be a Court subject to the superintendence of the High Court and 
the High Court shall have in respect of it the same powers as it has under 24 
and 25 Viet., cap. 104, section 15. That Act gives power to the High Court 
to make and issue general rules for regulating the practice and proceedings of 
such Courts, provided that such rules be not inconsistent with the provisions 
of any law. Section 652 of the Code of Civil Procedure gives the High Court 
power to make rules consistent with the Code to regulate any matter connected 
with the procedure of Civil Courts subject to its superintendence. It is argued 
by counsel for the plaintiff that either under 24 and 25 Viet., cap. 104, or 
section 652, Code of Civil Procedure, the High Court had power to make the 
rule in question. It would be enough to say that the rule does not purport to 
be made under the Act or under section 652, but under the powers conferred 
by section 33 of Act XV of 1882 — but 1 am of opinion that neither under the 
Act nor under section 652 has the High Court the power contended for. 

Under section 18 of Act XV of 1882, it*is enacted that the leave of the 
Court must be given— -the High Court by the rule baB set aside that provision 
of law and has said that the leave of the Registrar is sufficient ; it is impossible 
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to say that a Registrar is a Court for such a purpose as this — the duties and 
' powers of a Begistrar are strictly defined and limited. It is also impossible in 
my opinion to say that granting leave to sue a defendant out of the jurisdiction 
under section 18, clauses (a) and (6), was a non-judicial or quasi-judicial Act 
which the Code of Civil Procedure as applied by that Act requites to be done 
by a Judge. 

For these reasons, therefore, I hold that the Registrar's order granting 
leave to sue is not a valid leave within the meaning of section 18 of Act XV of 
1882 and that the rule of the High Court of the 23rd November 1885 is ultra 
vires . 

Shephard, J. — The question raised by this reference is whether leave 
given by the Registrar in cases in which the leave of the Court is required by 
the 18th section of Act XV of 1882 is [24 *] a valid and lawful leave within 
the meaning of that section. In 188 r >, a rule was passed by the High Court 
purporting to declare under the 33rd suction of the Act certain acts to be non- 
judicial or quasi- judicial. Among such acts is that of “ granting leave to sue 
defendant out of the jurisdiction under section 18, clauses (a) and (c) of the 
Act.” If the particular act of granting leave had been one which the Code of 
Civil Procedure as adopted by the Presidency Small Cause Courts Act required 
to be done by a Judge, then there is no doubt that such act being declared by 
the High Court to be a quasi-judicial act might be done by the Registrar of the 
Small Cause Court. But the section of the Code requiring leave to be given 
before institution of a suit is not one of the sections made applicable to the 
Presidency Small Cause Court by the 23rd section of the Act. It was 
unnecessary to make it applicable, because the matter is provided for in the 
18th section of the Act itself. 

The 33rd section makes no reference to matters regulated by the Act itself 
and therefore any declaration or rule made under it cannot affect the provisions 
of the 18th section. The rule of the High Court must be ultra vires , unless 
justification for it can bo found in some other enactment. The power to 
make rules for regulating the procedure of Courts subject to the appellate juris- 
diction or under the superintendence of the High Court is vested in the High 
Court by the Statute 24 and 25 Viet., cap. 104, section 15, and also by the 
652nd section of the Civil Procedure Code. By the 6th section of the Presi- 
dency Small Cause Courts Act, the Small Cause Court is declared to be a 
Court subject to the superintendence of the High Court within the meaning 
of the Civil Procedure Code. It is further declared that the High Court may 
exercise in respect of the Small Cause Court the same powers as it has under 
the 15th section of the Statute in respect of Courts subject to its appellate 
jurisdiction. Either under this section of *the Statute or under the 652nd 
section of the Code the High Court has power to make rules regulating the 
procedure of the Small Cause Court. I do not agree with the opinion which 
has been expressed that the exclusion of the 652nd section from the second 
schedule annexed to the Act XV of 1882 shows that it was not intended that 
the powers of the High Court under that section should be exercised in respect 
of the Presidency Small Cause Courts. That opinion, as it appears tp me, 
ignores the plain [248] words of fee 6th section of the Act which make 
the latter Court subordinate to the High Court within the meaning #f$be 
Civil Procedure Code. It has to be seen whether this particular rule of NovfW- 
ber 1885 is a rule which it was competent to the High Court to pass under 
either of the above enactments, either under the Statute or under the Code. 
The power given in the former enactment is “ to make and issue general rules 
for regulating the practice and proceedings of such Courts ” ; in the latter enact* 

: meat “ to makerqks consistent with the Code to regulate any matter connected 
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with the procedure of the Courts subject to its superintendence. Now it 
is a recognized principle of law that the rules made in pursuance of a delegated 
authority to that effect must be consistent with the Statute under which 
they came to be made. The authority is given to the end that the provisions 
of the Statute. may be the better carried into effect, and not with the view 
of neutralizing or contradicting those provisions. The case of Wetherfield v. 
Nefoon (L. R., 4 C. P., 571) illustrates the manner in which the principle 
is applied. In the present case, there is a distinct provision of the Act requiring 
in certain cases that leave of the Court shall be given before the institution 
of a suit. Under clause (a) of the 18th section “ the leave of the Court for rea- 
sons recorded in writing ” has to be given. The eff ect of the rule is to dispense 
with the leave of the Court and substitute the leave of the Registrar. In my 
opinion, the rule is manifestly inconsistent with the section. It is a rule 
which has the effect of neutralizing the section, not of carrying it into effect. 
It is impossible to say that the Court and the Registrar are one and the same 
person. 

Any doubt which might otherwise exist seems to me to be removed by a 
consideration of the 33rd section. That section and the similar section in 
chapter XLVIII of the Code of Civil Procedure would be superfluous if the 
matter provided for in these sections were one with which the High Court 
could deal under its general powers of making rules. It is precisely because it 
was desired to give the High Court a dispensing power, a power to delegate 
to the Registrar acts which according to the law needed to be done by the 
Court, that the special section 637 was required. It may he by oversight that 
the 33rd section was not extended [ 248 ] to acts regulated by the Act itself ; 
but as the section stands it appears to me strongly to indicate that in cases 
not within the scope of the section the High Court has no power to make such 
rules as under the section it may make. 

For these reasons, I have come to the conclusion that the rule is ultra 
vires , and 1 must therefore hold that the leave given by the Registrar is not 
a valid leave within the meaning of the 18th section of the Act. 

Best, J.- I concur. 

Subramanya Ayyar, J. — The question for determination is whether under 
section 33 of Act XV of L882, or section 652 of the Code of Civil Procedure or 
the Statute 24 and 25 Viet., cap. 104, section *15, it was competent to the High 
Gouit to declare that the power which a Judge of the Court of Small Causes 
has under clauses (a) and (c) of section 18 of* Act XV of 1882 to grant leave to 
sue a defendant out of the jurisdiction is one which the Registrar also of the 
Small Cause Court may exercise. * 

I am of opinion that the High Court had no authority to make such a 
declaration under any of the said provisions of law. 

Now, it is quite clear that the first of these provisions, viz., section 33, 
has no application to the present case. For that section only provides, (i) that 
the Registrar of the Small Cause Court may do any non-judicial or quasi- 
judicial act which the Court itself is empowered to do under any of the sections 
of the Civil Procedure Code extended to the Small Cause Court by Act XV of 
1882 '; fii) that the High Court may by rule declare what shall be deemed to be 
non-judicial and qwasi-judicial a<sts within the meaning of the section 33. The 
portions of the Civil Procedure Code extended by Act XV of 1882 to the Presidency 
Small Cause Courts are specified in the second schedule of the Act. But none 
of these portions relate to the granting of leave to sue defendants out of the 
jurisdiction. It follows, therefore, that under section 33 the Registrar has no 
power to grant leave to sue a defendant out of the jurisdiction, and consequently 
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the High Court has no authority to make the deelaration under the latter part 
of the said section. Whether the omission to include the power to grant leave to 
aue the defendant outof the jurisdiction among those powers which thefiegistrar 
may exercise under section 33 was due to a mere oversight on the part of the 
legislature or not, it is unnecessary to consider. It is sufficient to say that as 
section 33 stands the High [247 J Court is not empowered under it to make 
the declaration in question. 

It is next contended that since section 6 of Act XV of 1882 makes the 
Presidency Small Cause Courts subject to the superintendence of the High 
Court within the meaning of section 652 of the Civil Procedure Code, and the 
Statute 24 and 25 Viet., cap. 104, section 15, the declaration in question is 
valid. No doubt under the former, viz., section 652, the High Court may, 
from time to time, make rules consistent with the Code to regulate any 
matter connected with the procedure ” of the Courts of Civil Judicature subject 
to its superintendence : and under the latter, viz., the Statute 24 and 25 Viot., 
cap. 104, section 15, the High Court “may make and issue general rules for 
regulating the practice and proceedings ” of such Courts. But in my opinion, 
the High Court is not entitled under either of the last- mentioned sections to 
make a declaration by rule on the matter of granting leave to sue defendants 
out of the jurisdiction. I arrive at this conclusion notwithstanding* the wide 
construction put upon the words “ practice ” and “ procedure ” by the Court of 
Appeal in Poyser v. Minors (L. R., 7 Q. B. D., 329, 333), where LUSH, L. J., 
explains that those words in their larger sense denote “ the mode of proceeding 
by which a legal right is enforced, as distinguished from the law which gives 
or defines the right, and which (sic) by means of the proceeding the Court is to 
administer the machinery as distinguished from its product.” It seems to me 
that the declaration made by the High Court is altogether outside the scope of 
the regulation of “ practice ” and “procedure” contemplated by section 652 of the 
Code of Civil Procedure and the Statute 24 and 25 Viet., cap. 104, section 15. 
The declaration is in my view a clear delegation of what is undoubtedly judicial 
power, exercisable by the Court itself, to the Registrar who is not constituted 
a Judge as to the matter of granting leave under clauses (a) and (c), section 18 
of Act XV of 1882, while he is in regard to some others (see section 14 of the 
Act). Such a delegation of judicial authority, I should think, cannot take 
place except under express and specific statutory provisions such as are con- 
tained in section 33 of Act XV of 1882. But, as has been already shown, that 
section, does not cover the case under consideration. 

[ 248 ] For the reasons stated above I hold that the declaration made by 
the High Court in 1885, that granting leave to sue a defendant out of the 
jurisdiction under clauses (a) and ( c ) of section 18 of the Presidency Small 
Oause Courts Act, 1882, is one of the acts which may be done by the Registrar 
)f the Small Cause Court under section 33 of the Act, is ultra vires , and the 
ieave given by the Registrar in the case unde£ reference is not a valid leave 
within the meaning of the said Act. 


MOTES. 

[The granting of leave to sue is a judicial act which cannot be delegated, (1907) 34 
Cal., 619: 11 C. W. N., 649: 5 C. L. J., 40b ; see also 11 C. W. N., 663. In a similar case 
19 Mad., 90 the time occupied in prosecuting the first suit was excluded.] 
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[ 18 Mad. 848 ] 

APPELLATE CIVIL. 

The 10th and 28th August, 1894. 

Present : 

Rtr Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 

Rama Reddi (Plaintiff No. 1) Appellant 

versus 

Appaji Reddi and others (Defendants) Respondents.' 1 

Interest Act — Agt XXXII of 1839 — Transfer of Property Act — Act IV of 
1882 , s. 88 — Mortgage — Interest ‘post diem. 1 

The plaintiff suod in December 1891 upon a registered mortgage dated 1875, in which 
it was provided that interest should be paid at the rate therein mentioned, and that the 
principal should be repaid on 10th April 1880, but in which there was no provision for pay- 
ment of interest post diem : 

Held , that interest post diem should be awarded under the Interest Act, 1839, at a 
reasonable rate : 

Semble : the amount so awarded would constitute a charge on the mortgage premises. 

SECOND APPEAL against the decree of W. F. Grahame, District Judge of South 
Arcot, in Appeal Suit No. 36 of 1893, affirming the decree of P. S. Gurumurti, 
District Munsif of Cuddalore, in Original Suit No. 1 of 1892. 

Suit instituted on 18th December 1891 to recover principal and interest 
due on a mortgage, dated 19th June 1875. The principal sum was repayable 
under the terms of the instrument on 10th April 1880. With reference to the 
plaintiff’s claim for interest, and also to a plea of limitation raised by the defend- 
ant, the Dis-[249ltrict Munsif said : — “ As regards interest, plaintiffs have 
claimed Rs. 1,583 under this head from 19th June 1875 to the date of suit. 
Under the bond (Exhibit I) the interest is payable at i per cent, per mensem 
on the 30th Ani (12th July) of each year, while the principal is made payable 
on 30th Panguni, Paramathi (10th April 1880), and in default, the obligor 
agreed to pay interest at one per cent, per mensem from the date of the bond. 
No payment was made under Exhibit I, and. though Lakshmana Reddi died in 
November 1877, third plaintiff, as a major, could have sued for the interest 
at once, and both the principal and interest could have been claimed when the 
principal fell due. The suit having been filed on 18th December 1891, the 
interest due under Exhibit I prior to twelve years before this date is barred by 
limitation ; and plaintiff cannot claim interest after 10th April 1880, the date 
fixed for payment of the principal of Exhibit I, as there is no provision there 
for such payment and more than six years have elapsed between the said date 
and the date of suit. Even if compensation be intended to be paid in lieu of 
interest as ruled in Mansab Ali \ . Qulab Chand (I. L. R., 10 All., 85), Bhagwant 
Singh v. Daryao Singh (I. L. R., 11 All., 416), Oudri Koer v. Bhubaneswari 
Coomar Singh (I. L. R., 19 Gal., 19), the higher rate, i.e., one per cent, in 
lieu of f per cent, per mensem, claimed from the date of the bond, cannot be 
viewed as penal and disallowed, in view of the ruling of the Madras High 
Court in Basavayya v. Subbarazu (I. L. R., 11 Mad., 294). I therefore allow 
Rs. 30 only towards interest.” 

# Second Appeal No. 1546 of 1893. 
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The District: Munsif accordingly passed a decree for the principal due on 
the mortgage, together with Rs. 30 only by way of interest. 

The District Judge affirmed this decree, dismissing the appeal preferred 
against it under Civil Procedure Code, section 551, agreeing in the view that 
the mortgage sued upon, on its right construction, contained no provision for 
payment of interest post diem. 

The plaintiff preferred this second appeal. 

Subramanya Ayyar and Ranga Ramanujachariar fo** Appellant. 

Bhaihyam Ayyanqar and Knshnasamt Ayyar for Respondents Nos, 6, 7 
and 8. 

[890] Judgment : — The District Judge has dismissed the appeal under 
s. 561, Civil Procedure Code, on the ground that post diem interest cannot be 
given. The terms of Exhibit I are not very clear, and it is possible that they 
may mean only that 12 per cent, interest is chargeable instead of 9 per cent, 
from the date of the bond to the date fixed for the repaymeut of the principal, 
and that in case of default the mortgagee should at once proceed to recover the 
principal and interest at the enhanced rate. 

But, though we are not able to hold that the interpretation put upon the 
bond, Exhibit I, by the Courts below is incorrect, we mav point out that under 
the Interest Act XXXII of 1839, the Court has power to give interest upon 
mortgage money, as it is money payable at a certain time aud under a written 
instrument. Interest post diem may, therefore, be awarded at such rate as is 
reasonable, if not always at the rate mentioned in the contract. The joint 
effect of the Interest Act and of section 88 of the Transfer of Property Act is 
in favour of the award of interest post diem as interest till date of payment, at 
a reasonable rate and as a charge upon the mortgaged property — Bi hr am jit 
Tewan v. Durqa Dyal Tewan (I. L. R , 21 Cal., 274) 

As the District Judge has disposed of the appeal upon this point only, and 
without hearing the respondents, we must reverse the decree and remand the 
ippeal for disposal. The costs in this appeal will abide and follow the result. 

NOTES. 

[See the very interesting remarks upon this subject oi DR. RASH Bbhart GHORE in his 
Mortqaqes (1911) IV Edn., Vol, I pp. 503, 504, et seq. See also 18 Mad., 381 ; 22 Bom., 107; 
24 Cal., 699 ; 19 AH., 89 : 20 Mad., 149 ; 371 ; 22 Mad., 339 ; 23 Mad., 534.1 


[ 18 Mad. 280 ] 

APPELLATE CIVIL. 


The 7th August and 20th December , 1S94. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Brahmanna (Defendant) Appellant 

versus 

Ramakrishnartia and others (Plaintiff’s heirs) Respondents. 5 


Defamation— Imputation on a wife — Suit by husband . 

In a suit for damages for defamation, it appeared that the words complained of were 
spoken by the defendant to the plaintiff in the presence of a third party and [881] were to 


• Second Appeal No. 107 of 1894, 
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the effect that the plaintiffs wife had committed adultery with a pariah and that her 
children had been born to the pariah ; 

Held, that the suit was not maintainable by the plaintiff. 

Second Appeal against the decree of G. T. Mackenzie, District Judge of 
Kistna, in Appeal Suit No. 1335 of 1892, affirming the decree of RamaBami 
Sastri, District Munsif of Gudivada, in Original Suit No. 37 of 1892* 

Suit for damages for defamation. The plaintiff averred and proved that 
the defendant had said to him, in the presence of a constable, “ your wife has 
committed adultery with Mala Murti and your three children are Murti’s 
issue,’* or words to that effect which constituted the defamation complained of. 

The District Munsif passed a decree for Rs, 200 which was affirmed on 
appeal by the District Judge. 

The defendant preferred this second appeal. ! 

Venkatarama Sarma for Appellant. 

Naraina Ban for Respondents. 

Muttusami Ayyar, J. —I do not think that this is a case in which we 
should depart from the rule that it is the person who is slandered that ought to 
sue. The plaintiff’s wife is sui juris and she may sue for the slander. 
No other person is permitted to sue, because however closely he may be related 
to the person slandered and whatever pain of mind he may suffer from the 
slander of his relation, the injury caused to him is mediate or remote and not 
immediate or proximate. If the rule were otherwise, the defamer might be 
liable for as many actions as there are near relations of the persons defamed. 
It is said that the defamer’s object was to vilify the plaintiff. But the slander- 
ous words spoken do not impute any personal misconduct to him. They do 
not state that the plaintiff knew of his wife’s want of chastity, and with that 
knowledge lived with her. The language used is consistent v/ith plaintiff’s 
belief in his wife’s chastity. The object was no doubt to cause intense pain 
of mind to the plaintiff, and to insult him in the heat of altercation, but it 
was part of that object to do it only by slandering his wife and children. 

Suppose the wife brought an action against defendant, would it be a good 
defence to say that though she was the person slandered, it was intended only 
to insult her husband ? If not, the rule that a slanderer should not be liable 
to as many actions as there are relations would be violated. I would follow the 
[252] principle laid down in Subbaiyar v. Kristnaiyar (I. L. R., 1 Mad., 383), 
Luokumsey Bowji v. Burbun Nursey (I. L. R., 5 Bom., 580), and Daya v. 
Param Sukh (I. L. R., 11 All., 104). Setting aside the decrees of the lower 
Courts, I dismiss the suit ; but, under the circumstances, there will be no order 
as to costs throughout. 

Best, J. — Though most unwilling to disturb the decrees of the Courts 
below in this case, I am constrained to come to the conclusion that the 
authorities cited leave us no option and that the plaintiff’s suit must fail. I 
concur, therefore, in the decree proposed by my learned colleague. 


N0TE8. 

[ See the criticism of Hukm Chund in his Civil Procedure Vol. I, p. 856. See also (1904) 
89 Cal., 498 : 8 C. W. N., 515 ; (1905) 32 Gal., 1060 : 9 C. W. N., 847 : 2 C. L. J., 396 ; 1889 
P. R., 27.] 


6 MAD.— 69 


545 



KRISHNA AYYAN &C. V. 


IJL.R. 18 Mad. 993 


{ 18 Mad. 282 ] 

APPELLATE CIVIL. 

The 1 7th and 27th September, 1 894. 
Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 


Krishna Ayyan and others (Defendants Nos. 1, 3 

to 7, 11 and 12) Appellants 

versus 

Vythianabha Ayyan (Plaintiff) Respondent.* 

Hindu law — Stridhanam — Gift, construction of — Provincial Small Cause 
Courts Act — Act IX of 1887, sch. II, art. 18 — Suit relating to a trust. 

A Jlindu executed in favour of his daughter an instrument in the following terms : — 
,f I have hereby given to you to be enjoyed as stridhanam after my death 2,320 fanams out 
of 6,000 fanams which remain as kanom on the land T. . . The proportionate rent on 

2,320 fanams is 365 paras. This quantity of paddy .... shall be enjoyed by you 
and your sons and grandsons hereditarily by receiving the same from my sons.’* After 
certain clauses restricting tho mode of enjoyment and the power of alienation the instrument 
proceeded, “in tho event of tho said kanom being paid, that money shall be received by my 
sons and shall be invested on some other property, which may be approved of by you and 
your sons and by my sons, and from that property you may receive income yearly and 
enjoy the same.” In a suit by a grandson of the donee to recover his share of the income : 

Held , (1) that the suit “ related to a trust '* within the meaning of Provincial Small 
Cause Courts Act, schedule II, article 18 ; 

(2) that the instrument was not invalid under Hindu law and that the plaintiff 
was entitled to a decree. 

[298] SECOND Appeal against the decree of B. K. Krishnan, Subordinate 
Judge of South Malabar (Palghat), in Appeal Suit No. 842 of 1892, affirming 
the decree of V. Kelu Eradi, District Munsif of Palghat, in Original Suit 
No. 53 of 1892. 

The plaintiff was the great grandson and the defendants also were descend- 
ants of one Subramania Sastri, and this suit was brought to recover the plain- 
tiff’s share of the income derived from certain funds comprised in an instru- 
ment executed in September 1841 by Subramania Sastri in favour of his eldest 
daughter Shalakshi, who was the plaintiff’s paternal grandmother. The 
instrument was as follows : 

“ I have hereby given to you to be enjoyed as stridhanam after my death 
2,320 fanams out of 6,000 fanams which rest as kanom exclusive of further 
charge on the land Tottakara. Out of the puttom (rent) of 950 paras, deduct- 
ing nigudi and micharam, arising out of the said property, the proportionate 
puttom on 2,320 fanams is 365 paras. This quality of paddy shall be 
paid to you by my sons to be enjoyed hereditarily by you and your sons 
and grandsons. The said puttom of 365 paras of paddy shall be enjoyed 
by you and your sons and grandsons hereditarily by receiving the same from 
my sons. On the security of the said property, no debt shall be contracted by 
you or by your husband or by y our ch ildren or by my children. If debt is so 

* Second Appeal No. 577 of 1894, 
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contracted, it shall not be valid; In the event of the said kanom being paid 
(by the mortgagor), that money shall be received by my sons and shall be 
invested on some other property which may be approved of by you and your 
sons and by my sons, and from that property you may receive (income) yearly 
and enjoy the same. Let your family be a support to my family.” 

It appeared that the plain biffs share of the income of the funds in ques- 
tion had been paid to him up to 1887-88. 

The .District Munsif passed a decree for the plaintiff, and it was affirmed 
on appeal by the Subordinate Judge. 

Certain of the defendants preferred this second appeal. 

Sundara Ayyar for Appellants. 

0 Subramanya Sastri for Bespondent. 

Judgment. — We agree with Courts below that the suit is one relating 
to a trust, and is therefore one over which a Small Cause Court has no 
jurisdiction. 

[234] It is next urged that the gift is invalid, since it is not one known to 
the Hindu law as stridhanam and since it lays down a course of descent 
inconsistent with the descent of stridhanam property. It is admitted that the 
Transfer of Property Act does not apply, but we are referred to the Tagore case 
[Jatindra Mohan Tagore v. Ganendra Mohan Tagore (9 B. L. B., 377), Chandi 
Churn Barua v. Sidheswan Debi (I. L. R f 16 Cal., 71) and Kristoromoni 
Dasi v. Narendro Krishna Bahadur (I. L. B., 16 Cal , 383)J . 

We are of opinion that although the terra stridhanam is used in Exhibit A 
as describing the gift, it is used in its primary sense of property given to a 
woman under coverture. We must look to the terms of the instrument to 
discover the intention of the donor. Though the donor intended that, after the 
lifetime of his daughter, the property should succeed in the line of sons and 
grandsons, it cannot be said that such a course of succession is unknown to 
Hindu law. The words, however, are words of inheritance and not of limita- 
tion, and may be used in connection with grants to females as well as to males. 

Nor again can we hold that the gift is void, because it is in favour of 
persons not bom. The intention of the donor appears to have been not to 
convey .the property to his sons upon trust for his daughter and her descen- 
dants for ever, but that the latter should take an absolute interest from the 
date of his (the donor’s) death. The testator, no doubt, intended that the 
money should not be handed over to Shalakshi at the date of the gift ; the capi- 
tal was out on kanom, and it was provided that, in the event of the kanom 
being paid off, the money was to be re-invested in the same manner by the 
donor's sons and with the approval of Shalakshi and her sons. But the donor 
could not have contemplated that Shalakshi would live for ever, and as the 
conveyance was absolute to Shalakshi and her sons after the donor’s death, the 
estate must have vested, and plaintiff, as the descendant of the original donees, 
will be entitled by inheritance to his share. The restrictions on the mode of 
enjoyment and the power to alienate would be simply inoperative ; but they 
wouldjpot avoid the gift. 

It appears from Exhibit B that when the kanom was paid off, the capital 
was not re-invested by defendants, b^t, on the contrary, they spent it and 
came to an agreement with the plaintiff’s family [866} to pay 800 paras of 
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poddy annually to Shalakshi's heirs. The plaintiff is entitled to his share in 
this income, and on this ground the decrees of the Courts below oan be 
supported. 

The second appeal is dismissed with costs. 


[18 Mad. 888] 

APPELLATE CIVIL. 


The 13th and 21st December , 1894 
Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 

Balambal Animal (Plaintiff) Appellant 

versus 

Arunachala Chetti (Defendant) Bespondent.* 

Registration Act — Act III of 1877 , s. 77— Compulsory registration — Execution 
of document admitted — Cancellation pleaded. 

On 26th January 1892 the defendant executed a conveyance of certain land to the 
plaintiff. On 26th May 1892 the plaintiff presented the conveyance for registration, but 
registration was refused. The plaintiff now sued for a decree directing that the conveyance 
be registered under Registration Act, 1877, section 77. The defendant pleaded that the con- 
veyance had been cancelled : 

Held , (without determining the question of cancellation) that the plaintiff was entitled 
to the decree prayed for. 

SECOND Appeal against the deoree of W. F. Grahame, District Judge of South 
Arcot, in Appeal Suit No. 184 of 1893, affirming the deoree of K. Rangamannar 
Ayyaugar, District Munsif of Villupuram, in Original Suit No. 369 of 1892. 

The plaintiff alleged that the defendant had sold her certain land and exe- 
cuted a conveyance thereof, dated 26th January 1892, and had received the 
purchase money, and she brought this suit to compel the defendant to register 
the conveyance and deliver the land to her. The prayer for possession of the 
land was withdrawn. The defendant admitted the execution of the convey* 
ance, but pleaded that it had been since cancelled. The conveyance had been 
presented for registration on 26th May 1892, when the Registrar refused to 
register it. 

The District Munsif dismissed the suit and his deoree was affirmed on 
appeal by the District Judge. 

[258] The plaintiff preferred this second appeal. 

Ranga Ramanujachariar for Appellant. 

Knshnasami Ayyar for Respondent. 

Judgment. — The plaintiff sued to compel the defendant to register a 
conveyance executed by him to her on 26th January 1892 and to*recover 
possession of the property comprised therein. In consequence of objections raised 
to the frame of the suit the plaintiff withdrew the prayer for delivery of 

* Second Appeal No. 540 of 1894. 
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possession and the sole point tried was whether the plaintiff was entitled to a 
decree that the deed should be registered. The instrument was presented for 
registration on 26th May 1892. 

The District Munsif dismissed the suit on the ground that the contract 
of sale was cancelled after execution of the instrument and the earnest money 
returned* On- appeal the District Judge confirmed the decision on a different 
ground, which he allowed to be argued though it does not appear to have been 
taken before the District Munsif or in the grounds of appeal. The Judge held 
that the question of the cancellation of the contract of sale was immaterial in 
the suit ; that the only question was whether plaintiff had observed the formali- 
ties entitling her to registration of the instrument ; but that, as she had taken 
no steps to compel defendant to appear at the registration office, she was not 
entitled to have the* document registered, and that her suit was rightly 
dismissed. 

As the prayer for the performance of the contract, viz., the delivery of the 
property, was withdrawn, we agree with the District Judge that the only ques- 
tion was whether, under the provisions of the Registration Act, the plaintiff 
was entitled to demand that an instrument, the execution of which was 
admitted, should be registered. The document was presented in time, and it has 
been held in Hasanalh Khan Bahadur v. Ekambaram [Second Appeal 
No. 1541 of 1893 (unreported)J , that the question to be considered in a suit 
under section 77 of the Registration Act is limited to the factum of execution. No 
time is fixed by law within which the registration of an instrument presented 
and accepted within four months of its execution must be completed, Sah 
Makhun Lall Punday v. Sah Koondun Lail (L. R., 2 I. A., 210), Shama 
Charan Das v. Joyenoolah (I. L. R., 11 Cal., 750), Satcouric Pyne v. Luckey 
Narain Khettry (I. L. R., 15 Cal., 538), and In re Shaik Abdul Aziz (I. L. R. 
11 Bom., 691). 

[as7] We must reverse the decrees of the Courts below and give plaintiff 
a decree directing the document to be registered under section 77 of the Regis- 
tration Act. The plaintiff is entitled to her costs in this Court and in the 
Lower Appellate Court, but we direct that each party pay her and his own 
costs in the Court of First Instance since this point was not there taken. 

NOTES. 

[ The fact of execution is the only point in issue ; the validity of the document is not 
relevant (1897) 24 Cal., 668 : 1 C.W.N., 444 ; see also (1903) P. R., 11 ; (1904) P.R., 13 ; 
14 C.W.N., 12.] 
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APPELLATE CIVIL. 

The 18th , 21st, 22nd and 23rd March , 1892, 

Present : 

Mr. Justice Muttusami Ayyab, and Mr. Justice Best. 

Badi Bibi Sahibal and others (Defendants Nos. 1, 3, 5, 

6, 7, 15, 16, 18, 39 and 49) Appellants 
versus 

Sami Pillai (Plaintiff) Respondent.* 

Civil Procedure Code —Act XIV of 1882 , ss. 13, 43 — Res judicata — Court of 
jurisdiction competent to try subsequent suit — Suit for interest on a bond 
waiving right already accrued to sue for principal — Second suit for 
principal and interest subsequently accrued — Limitation Act — Act 
XV of 1877 , sch. II, art. 116— Mortgage — Interest post diem 
m absence of covenant — Muhammadan Law — Shares of 
males and females in subject of altumga grant — 

Hypothecation by gosha women — 'Rule as 
to proof of bonft fides. 

Certain Muhammadans hypothecated to the plaintiff to secure repayment of a debt, 
their interest in lands, which had been enfranchised ^as a personal inam — a claim that the 
lands constituted the endowment of certain mosques having been rejected at the inam 
enquiry. The hypothecation deed was executed in 1875 and registered, and it contained 
the following terms with regard to interest and the repayment of the debt : — “We (the 
obligors) shall pay interest at 7 per cent, per annum before the 30th October of each year • 
we shall pay in full the principal amount ou 30th October 1878 after clearing off the interest 
and redeem this deed : should we fail to pay the interest regularly according to the instal- 
ments, we shall at once pay the principal, together with the amount of interest. ” Default 
was made in the payment of interest in 1876 ; and in 1877 the plaintiff sued in a District 
Munsif’s Court for the interest then due, expressly stating in the plaint that he agreed to 
accept payment of the principal and the subsequent years> interest at the times fixed in the 
deed, and he obtained a decree as prayed. The plaintiff in 1883 now sued the executants of 
the above instrument and their heirs and [2d8] representatives to recover the principal, 
together with intorest up to date. The Court of First Instance held tl&t the claim for a 
personal decree was barred by limitation, but passed a decree directing the sale of the 
hypothecated land in default of payment of the principal, together with interest up to date. 
On appeal : 

Reid, (1) that this suit was not barred by Civil Procedure Code, section 43, although the 
creditor’s olectiou not to seek a decree for the full amount in tho suit of 1877, had not been 
communicated to the debtors before that suit ; 

(2) that since the instrument did not provide for interest post diem any claim in 
the nature of a claim for such interest could be allowed by way of damages only and w&s not 
a charge on tho land, and in the present case such claim was barred by limitation ; 

{ (3) that under the circumstances of the case the rule as to the equality of the shares 

el males and females in the subject of an altumga grant was inapplicable ; 

, n - ■ — - ■ ' - 

* Appeal No. 88 of 1891. 
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(4) that those ol the defendants, against whom the District Munsif had wrongly 
l a decree in 1877, were not precluded from the right to havo their shares in the land 

exonerated in the present suit ; 

(5) that two gosha women, who had oxocuted the instrument in conjunction with 
their son and brother, respectively, were not, under the circumstances, entitled to have their 
shares exonerated, for want of proof that the transaction had been explained to them. 
Ashgar Ativ . Delroos Bcmoo Begwn, I.L.R., 3 Cal., 824, distinguished. 

APPEAL against the decree of EL EL O’Farrell, Acting District Judge of 
Triehinopoly, in Original Suit No. 5 of 1888. 

Suit to recover principal and interest due on a hypothecation bond, dated 
30th October 1875, and executed by defendants Nos. 1 to 11 and the ancestors 
and predecessors in title of the other defendant to the plaintiff to secure a loan 
of Bs. 19,000. The principal, together with interest calculated at the contract 
rate up to the date of suit, and a small sum claimed as having been paid by 
the plaintiff for kist in respect of the land hypothecated, amounted to 
Rs. 33,541-6-0. The bond (Exhibit A) after tho description of the land and 
the words of hypothecation recited that the principal was borrowed to pay off 
certain judgment debts, etc., and proceeded as follows : — 

“ Since we have received this sum of rupees ninoteen thousand as detailed 
above, we shall pay interest accruing on the said sum at 7 per cent, per annum 
from this date within the 30th October of each year and endorse payment on 
this. We, or those who are entitled to our assets and liabilities, shall pay 
in full the principal amount stated above on the 30th October 1878 after 
clearing off the interest, and redeem this deed and the hypotheca. Should 
we fail to pay the interest regularly according to the [239] instalments, 
we shall at once pay in ready money the principal, together with the amount 
of interest accruing, irrespective of the subsequent instalments for payment 
of the principal amount.” 

The defendants put the plaintiff to the proof of the bond and of their 
liability thereunder : and among other defences they pleaded that the lands in 
question, having been the subject of a religious endowment, were incapable of 
being hypothecated : the District Judge, finding that they were enfranchised 
inams, overruled this defence. 

They also pleaded limitation, and the District Judge held with regard to 
this plea, that the claim for a personal decree was barred by limitation. 

A question was also raised under Civil Procedure Code, section 43. It 
appeared that the obligors had made default in' the payment of interest on 30th 
October 1876 : in the following year the plaintiff instituted Original Suit 
No. 845 of 1977 on the file of the District Munsif of Triehinopoly to recover the 
amount due on account of interest at that date and obtained a decree. The 
plaint in that suit contained the following clause : — 

“Although it is mentioned in the said document that, if default be made 
in the payment of interest even in one year, the whole amount shall be 
recovered irrespective of the subsequent instalment, yet as the plaintiff has 
agreed to receive every year the interest payable in that year and the principal 
within the period stipulated therefor, this suit has been brought only for the 
interest of the past one year. Plaintiff has agreed to receive the subsequent 
interest and the principal according to the instalment.” 

Among the defendants, against whom that decree was passed, were the 
present defendants Nos. 15 and 16, who now pleaded that their shares in the 
land were not affected by the hypothecation. It was further pleaded on behalf 
of defendants Nos. 1 and 5, who were gosha women, that their shares were not 
validly hypothecated, as they did not understand the nature of the transaction 
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. when they executed the instrument in suit. The District Judge overruled the 
last-mentioned pleas also and in the result passed a decree for Bs. 31,381-6-0 
with further interest from the date of the plaint to be recovered; from the 
Bhares of certain of the defendants (exonerating those of others of the defend- 
ants) and dismissed the claim for a personal decree. 

[260] Defendants Nos. 1,3, 5, 6,7, 15, 16, 18, 39 and 49 preferred this 
appeal to the High Court, and the plaintiff filed a memorandum of objections. 

Bhashyam Ayyangar for Appellants. 

Subramanya Ayyar t Bamachandra Ayyar and Bajagopala Ayyar for 
Bespondent. 

Judgment. — This is an appeal against the decree of the District Judge of 
Trichinopoly by some of the defendants Nos. 1, 3, 5 to 7, 15, 16, 18, 39 and 
49. The suit was brought by the respondent on the hypothecation bond, 
Exhibit A, dated 30th October 1875, executed to the plaintiff by defendants 
Nos. 1 to 11 and four others to recover Bs. 33,541-6-0 made up of Bs. 19,000 
principal, due under Exhibit A, and Bs. 14,934-12-8 interest thereon, together 
with Bs. 94-8-4, amount of kist paid by the plaintiff in December 1886 and 
interest thereon. The plaintiff asked for a decree for the above amount on 
the responsibility of the hypothecated property and also that defendants be 
held personally liable. 

The Judge held the personal remedy to be barred, but passed a decree in 
plaintiff’s favour for Bs. 31,381-6-0 with interest thereon at 7 per cent, 
per annum from date of plaint to date of payment, plus Bs. 94-8-4 and interest 
thereon at the same rate from December 1886, and directed the sale of the 
hypothecated property (with certain exceptions) in default of payment. 

The first objection argued before us is that tho suit was barred by section 
43 of the Code of Civil Procedure by reason of Original Suit No. 845 of 1877, 
instituted by plaintiff to recover the first year’s interest due under the 
document A. The document provides that interest accruing on the principal 
sum of Bs. 19,000 at 7 per cent, per annum shall be paid by the 30th October 
of each year, that the principal itself shall be repaid on the 30th October 
1878, and that, in default of payment regularly each year, the plaintiff 
shall be at liberty at once to claim payment of the principal and interest 
in arrears. The first year’s interest not having been paid on the 30th October 
1876, the suit No. 845 was brought on the 29th October 1877. The plaint 
therein stated (paragraph 3) that plaintiff had agreed to receive yearly the 
interest due for each year and the principal at the stipulated time, and that he 
would accordingly receive the interest for 1877 and 1878 and the principal at the 
time stipulated in the [261] document. The Judge held that theflaintiff having 
expressly waived his right to claim the principal and interest at once at the 
date of the former suit, had no cause of action to sue for more than the interest 
then due, and that section 43 of the Code of Civil Procedure was no bar to the 
present suit. 

It is argued before us that no evidence has been adduced to show that 
plaintiff had, prior to the date of the plaint in the former suit, waived the 
right he had to sue for the principal as well as the interest, and that the state- 
ment in the then plaint, that he was willing to accept the principal and 
subsequent years* interest at the tirpes originally fixed in Exhibit A, did not 
amount to a Waiver witbin the meaning of section 43. 

We are unable to accede to this contention. The alternative previ- 
sion m Exhibit A is one that was inserted for the exclusive benefit of 
£$jbe plaintiff . He had, therefore, an option to sue either for the first year’s 
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interest only or for the same, together with the principal amount. It was only 
necessary that he should manifest his intention of waiver by some overt act 
which could not be recalled. This he did by instituting the suit of 1877, and 
obtaining jbhe decree for the first year’s interest alone, expressly stating in the 
plaint jn that suit that he exercised the option. We are unable to accept the 
argument for'tbe appellants that in order to save section 43, it was incumbent 
on the plaintiff to have previously communicated to the defendants the eleotion 
made by him. The real test appears to us to bo not whether the option was 
exercised with the privity of the defendants, but whether it was so exercised as 
to determine the plaintiff’s locus penitentice. The first contention must, there- 
fore, be overruled. 

It is next contended that the Judge was in error in awarding interest on 
the principal amount subsequent to the 30th October 1878, as Exhibit A does 
not provide for interest post diem , We are of opinion that this contention 
must prevail. The document contains no provision for the payment of interest 
after the 30th October 1878. We cannot, therefore, treat the interest claimed 
for the period subsequent to that date as a charge on the hypothecated property. 
As observed by Lord CAIRNS in Cook v. Fowler (L. R., 7 H. L., 27) “ any claim 
in the nature of a claim for interest after the date up to which interest was 
stipulated for would be a claim really not [ 262 ] for a stipulated sum and interest 
but for damages, and then it would be for the tribunal bofore which that claim 
was asserted to consider the position of the claimant, and the sum which, pro- 
perly and under all the circumstances, should be awarded for damages.” As 
was also stated by Lord SELBORNE in the same case interest is given post diem 
11 on the principle not of contract but of damages for the breach of contract.” 
This principle has been followed by the High Courts of Calcutta and Allahabad. 
Oudri Koer v. Bhubanesiuari Coomar Singh (I. L. R., 19 Cal., 19) and Mansab 
Ali v. Gulab Chand (I. L. R., 10 All., 85) Treating the claim as a claim for 
damages for failure to pay the principal on the 30th October 1878, we must 
hold it to be barred under article 116* of schedule II of the Limitation Act. 

It is next urged that defendants Nos. 1 and 5 were gosha women, 
and that there is no evidence to show that the transaction under A was 
explained to them. Both these defendants admitted the execution of A, and 
first defendant did not deny her knowledge of its contents. Although they are 
gosha ladies, they executed the document, the former in conjunction with 
her son and the latter in conjunction with her brother. We do not, there- 
fore, think that the present case falls within the scope of the Privy Council’s 
decision in the case of Ashgar Ali v. Delroos Banoo Begum (I. L. R., 3 Cal., 
324). Moreover, we observe that this objection was not taken in the former 
suit of 1877. 

Another contention is that fifth defendant was a minor at the date of 
Exhibit A. 8he does not appear to have pleaded minority in her written 
statement or applied for an issue with regard to it. Neither did she appear 
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Period of 
limitation. 

Time from which period begins 

1 to run. 

For compensation for the breach 
of a contract in writing registered. 

Six years. 

When the period of limitation 
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brought on a similar contract not 
registered.] 
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in the former sait and take this objection. The contention appears to be an 
attempt to take advantage of a statement made by the plaintiff's second witness 
in his cross-examination. The witness was called merely to prove bis father's 
signature in the document A, and we are not prepared to attach much import- 
ance to the indefinite statement made by him as to fifth defehia^l 
twelve years prior to this suit. We must, therefore, overrule this objection also* 

The next contention is that in computing the shares of thi^^ninth and 
forty-ninth defendants the Judge has made a mistake. Tmtf ' objection 
appears to be well founded. The share of thirty-ninth defendant is 7/480 andthifc 
of forty-ninth defendant 7/960, [263] making together 21/960 or 7/320. The 
contention that as the grant was altumga , no distinction ought to.be made be- 
tween males and females in computing their shares, is found to be untenable on 
referring to the passage in MacNaghten (page 329) on which appellants rely. 
It is clear from that passage that the rule relied on is applicable in the award 
of shares to persons entitled to participate in the benefit of an endowment of 
which the profits alone can be divided, the endowment itself being impartible. 

It is clear from Exhibit III that though the village was claimed at the 
mam enquiry as jointly endowed for two mosques, the claim was rejected and 
the defendant's family enfranchised the village as a personal inam. This 
contention, therefore, also fails. 

The next objection is that the shares of defendants Nos. 15 and 16, who 
are the brothers of defendants Nos. 39 and 49, should also be exempted from 
liability for the plaint debts. The mere fact of defendants Nos. 15 and 
16 having been parties to the former suit, does not estop them from 
claiming the exemption in this suit, which the District Munsif had no 
jurisdiction to entertain. We must, therefore, exonerate their shares which 
amount to 28/960 or 7/240. 

It is next urged that the Judge is in error in omitting to exclude the share 
of the eighteenth defendant from liability for the debt. It is not denied that 
eighteenth defendant is in possession, and in the absence of proof that he 
inherited the share in his possession from those who executed the document 
A, such share ought not to have been made liable for the debt. This share 7/240 
must, therefore, be exempted. 

The next contention is that under the lease E the plaintiff received more 
than what was sufficient to cover the interest for the two years 1876 to 1878, 
and that the Judge was in error in not ascertaining the actual amount received 
and giving defendants credit for the excess. There is no evidence to show that 
the receipts were in excess of the interest. Moreover, the document E does 
not contemplate any such excess. It is admitted that the first.year's receipts 
were not sufficient to cover the interest for that year, and it appears, from the 
remark made by the Judge in paragraph 67 of his judgment, that defendants 
abstained from calling evidence on the point on the understanding that the 
claim for those twq years’ interest was to be set off against the receipts. This 
objection, therefore, also fails. 

[264] It is next urged that defendants are entitled to be credited with two 
sums,— Rs. 1,000 and Rs. 300— received by the plaintiff. As regards the 
Rs. 1,000, there is nothing to contradict the plaintiff's evidence that it was 
received by him prior, to the date of Exhibit A, and that the amount was 
^deducted in 1873, . when a previous bond was executed. As regards the Rs. 800* 
^aintiff fas accounted for only Rs. 200, and for the remaining Rs. 100, credit 
\ jtmst be given to the defendants. 
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The decree of the lower Court will be modified to the extent indicated 
above, and the costs of the appeal assessed proportionately. 

As regards the memorandum of objections filed by the respondent, it is 
fir^iffp^d thet there is no reason for exempting the shares of defendants Nos. 
SS ahiftS. Although they intervened in the suit, it is not denied that their 
^e$^|^shij^ ; tb'the ownerft of the village entitles them to shares. This being 
the *&se, we pannot allow tho objection in the absence of evidence of their 
,hl||ng fd^tfed their shares. 

>C' : ^P'The objection with regard to the revenue sales is not pressed, 
as the purchasers are not parties to this appeal. 

With regard to the remaining objection, it is conceded by defendants* 
pleader that the kudivaram right of the three persons named in document A in 
items Nos. 2 to 10 of the plaint schedule was included in the property hypothe- 
cated. We shall, therefore, direct that the kudivaram right of the first, 
third and sixth defendants in the said items be also held liable for the plaint- 
debt. 

There will be no order as to the costs of this memorandum of objections. 


NOTES. 

[ As regards res judicata , see also Hukm Chand on Civil Procedure (1900) Vol. I, 501 — 
503 ; (1907) P. R., 28. 

As regards the point of post diem interest, see notes to 18 Mad., 248 supra .] 


[263] APPELLATE CIVIL. 

The 10th December , 1894. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Shephard. 

Munisami Reddi (Plaintiff) Appellant 

versus 

Arunachala Reddi and others (Defendants) Respondents/ 

Limitation Act — Act XV of 1877 , sched. II , art . II— Civil Procedure * 
Code — Act XIV of 1882 , ss. 278 , 281 — Disallowance of 
claim to property under attachment — Subsequent suit . 

In 1879 the plaintiff purchased at a Court sale the first defendant’s interest in certain 
land, but did not obtain possession. In 1888 the same property was purchased by the fourth 
defendant in execution of another decree against the same judgment-debtor. It appeared 
that the plaintiff raised an objection by petition in the course of the proceedings in execution 
of the last-mentioned decree, but his petition was dismissed on his vakil stating that he was 
not in possession. The plaintiff now sued in 1891 for the property purchased by him : 


* Second Appeal No. 808 of 1894. 
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Held , that no order had been passed under Civil Prooedure Code, section 281, and that 
the suit was not barred under Limitation Aot, schedule II, article 11.* 

Second Appeal against the deoree of E, J. Sewell, District Judge of North 
Arcofc, in Appeal Suit No. 126 of 1891, affirming the decree qf V* Cuppugfbmi 
Ayyar, District Munsif of Sholinghur, in Original Suit No. 1 . "t^V; ■"* 

Suit in 1891 for possession of the first defendants share in, Attain jtod. 
A decree having been passed against the present first defendant m,jM^naflBtlit 
No. 604 of 1875, his share in the land now in question was solS^ execii^p 
and bought by the present plaintiff in 1879, who, however, failed to o$$|p! 
possession. Subsequently the same property was attached in execution M 
another decree passed against the same defendant in Original Suit No. 747 of 
1875 and was purchased by the present fourth defendant. The plaintiff raised 
an objection by petition which was however in effect abandoned on 23rd June 
1888, on which date the following order was made: — “Petitioner's vakil 
states that the petitioner is not at present in possession of the property. The 
petition is accordingly dismissed as he can recover his rights in a suit.” 

[266] The lower Courts both held that the present suit was barred under 
Limitation Act, schedule II, article 11, as having been instituted more than 
one year from the last-mentioned date. 

The plaintiff preferred this appeal. 

Jivaji for Appellant. 

Krishnamachariar for Respondent No. 4. 

Judgment. —The question is whether there was any order under section 
281 of the Code. When a claim is preferred under section 278 and duly prose- 
cuted, it is incumbent on the Court after investigation of the facts to satisfy 
itself either that the facts are as stated in section 280 or as stated in section 
281, Without being satisfied either way, no order can properly be passed. 
Chundra Bhusan Gangopadhya v. Ram Kanth Banerji (I. L. R., 12 Cal., 108). 
In this case the claim was practically withdrawn and there was no investigation. 

There being no order within the meaning of section 281, the one year's 
rule does not apply. 

We reverse the decree and remand the suit for trial by the District 
Munsif. The respondents must pay costs of this appeal, other costs to be 
provided for in the revised deoree. 


NOTES. 

[Where there bad been an investigation, then the limitation would apply, (1905) 29 Mad., 
225 : 16 M, L. J., 136 ; otherwise, not, (1899) 9 M. L. J., 175 ; (1904) P. R., 87.] 
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Description of Suit. 
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Period of 
limitation. 

Time from which period begins 
to run. 

By a person against whom an 
order is passed under ss. 280, 281, 
282 or 335 of the Code of Civil 
Procedure* to establish his right to, 
or to the present possession of, the 
property comprised in the order. 
v 1 

One year 

The date of the order.] 
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[18 Mad. 366] 

APPELLATE CIVIL. 


The 5th September , 1893, and 1st May, 1894. 

-!£*.. ■ Present : 

' Mitt. Justice Muttusami Ayyar and Mr, Justice Best. 


'I^Skibhianama Bharati (Plaintiff No. 2) Appellant 

* versus 

Saravanabagi Amtnal and others (Defendants) Respondents.* 


Religious endowments — Oosami mutt— Grant by the head of the mutt to his brother ! 
for his maintenance — Suit by a successor to recover the land — Limitation Act 
— Act XV of 1877, s. 10 — Evidence — Yadasts from revenue officials. 

In 1544 a village was granted to the head of a Oosami mutt to bo enjoyed 
from generation to generation and the deed of grant provided that the grantee was 
“to improve the mutt, maintain the charily and be happy”. The office of head of 
the mutt was hereditary in the grantee’s family. In 1866 an inam title-deed was 
issued to the then head of the mutt, whereby the village was confirmed to him and 
[267] his successors tax-free, to be held without interference so long as the conditions of 
the grant are duly fulfilled. Yadasts addressed by Tahsildars to the then head of the mutt 
in 1872 and 1882 were put in evidence to show what the object of the grant was. It was 
found, regard being had to usage, that the trusts of the institution were the upkeep of the 
mutt, the feeding of pilgrims, the performance of worship, the maintenance of a watershed 
and the support of the descendants of the grantee. Prom before 1840 it had been usual for 
the head of the mutt for the time being to make grants to his brothers or younger sons for 
their maintenance. In 1842 the father of the present plaintiff, being then the head of the 
mutt, granted certain lands in the village above referred to to his younger brother, the deed 
of grant being in terms absolute. The grantee died about thirty years before the suit and 
the lands in question came into the possession of his widow (defendant No. 1) and a mort- 
gagee from her (defendant No. 2), respectively. In 1863 the plaintiff’s father placed certain 
other lands in possession of defendant No. 3 who paid rent therefor and received pattas for 
some years from the plaintiff. In a suit by the plaintiff for possession of the lands in the 
possession of the defendants it was pleaded, inter alia , that the grant of 1843 was binding on 
him and that defendant No. 3 had a right of permanent occupancy : 

Held, (1) that the suit was not barred by limitation ; 

(2) that the yadasts above referred to were admissible as indicating the general 
consciousness as to the nature of the grant of the village ; 

(3) that the grant was an endowment in trust for the mutt and the charities 
connected therewith, and not merely a grant of property to the original grantoe, on which 
certain trusts were engrafted so as to impose on him ran obligation to apply a portion of the 
income of the village to those trusts ; 

(4) that the grant of 1843 was valid for the lifetime of defendant No. 1 (who had 
become by marriage part of the family of a descendant of the original grantee) but that the 
property comprised therein was liable to revert to the representative of the mutt on her death ; 

(5) that the plaintiff, although he had issued pattas, was entitled to recover posses- 
sion of the lands occupied by defendant No. 3 and not to receive rent from him merely. 

Appeal against the decree of P. Dorasami Ayyar, Subordinate Judge of 
Tinnevelly, in Original Suit No. 46 of 1886. 


Appeal No. 109 of 1893. 
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' ' 1 The first plaintiff, claimed to be the chief of a mutt situated in the village 
of Mantithope and he sued to recover possession of certain lands and bouses as 
the property of the mutt* The second plaintiff was his son and the third 
plaintiff his brother. The first plaintiff died during the pendency^ of the suit 
and the proceedings were prosecuted by the second plaintiff. 

It was admitted that the property in question originally formal part the 
endowment of the mutt, but the defendants claimed title from ajmf^pui^plad' 
of the mutt. The original grant, which comprised the village v^f^Jthe J Mfcv, 
perty in question was situated, was dated 1544, and it provided that the gr$|||s^ 
was to improve the mutt and maintain the charity and be happy’*, hut 
[968] otherwise it was absolute in its terms. By an inam title-deed, dated 1866, 
the village was confirmed to the then manager and his successors to be held as 
long as the conditions of the grant are duly fulfilled. Certain yadasts, sub- 
sequent in date to the last-mentioned document, addressed by Tahsildars to the 
father of the plaintiff, then the head of the mutt, were put in evidence together 
with other exhibits to show what the object of the grant was. The Subordinate 
Judge overruled an objection taken to the admissibility of these yadasts ; and 
he recorded the findings, which are summarised by the High Court, as to the 
objects of the grant. 


The first and second defendants claimed title to the land in question under 
Exhibit XIV, which was an instrument described as a kararnama, dated the 
22nd of May^ 1842, and executed in favour of the plaintiff's father, therein 
described as “ by hereditary right the successor and chief of the mutt", by his 
younger brother, who was the husband (since deceased without male issue) of 
defendant No. 1. The instrument was in the following terms : — 


“ In accordance with the practice of our adinam, agreements were execut- 
ed by one Kama Bharati Gosamiyar and (another) Visvanatha Bharati 
Gosamiyar in favour of their eider brother Bheema Bharati Swamiyar who was 
our father : also my elder brother Visvanatha Bharati Gosamiyar Avergal has 
executed a kararnama in favour of you, which you have (thus) obtained from 
(him). In accordance with these agreements, I have executed now in your 
favour this kararnama, and the particulars whereof is as follows : — As I have 
accepted from your hands six varaikkofctais of nanjai land, six kayarus of 
karisal punjai, three kayarus of sevval punjai, ten pons (in cash), one 
garden, nine (?) oxen for ploughing, and thirty pons for the price of 
sheep, etc., you shall hold this itself as my receipt in respect of them 
all. Moreover, as no house has yet been built and given to me, and 
as I am yet unmarried, and as no jewels, utensils, etc., have been given 
to me for the present, I shall soon after I am married and am provided 
with a house, take from you the jewels, utensils, cows, etc., as stated 
above, and which were (as in my case) settled upon Visvanatha Bharati 
Gosamiyar, my elder brother. T shall (thenoeforwards) continue to enjoy the 
aforesaid properties from generation to generation, and for ever shall conduct 
myself in accordance with your wishes and orders. You shall hold this stamped 
document itself as a kararnama or written agreement- from me, also as a 
[ 269 ] declaration on my part that I shall have no disputes whatever with you 
in regard to this settlement, and as a receipt from me for the properties which 
I have accepted from you. To this effect this agreement has been executed to 
Sivaprakasa Bharati Gosamiyar, the head of the mutt by his younger brother 
Nataraja Bharati Gosami. , ’ 


A Defendant No. 2 held the land on a mortgage from defendant No. 1. 
iJMendanfNo. 3 claimed title under a conveyance for value from the plaintiff's 
leather said to have been since ratified by the plaintiff. The plaintiff’s case was 
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that the land had been granted to his uncle merely for his maintenance in oon- 
gideration of his performing certain services in the mutt on the understanding 
that the land should revert to the mutt on the event of his failure to perform 
the services or on his death without male issue. Defendant No. 1, on the other 
hahd*:pi 0 &de^l that the land had passed to her husband as his share on a par- 
titiol of andestrai property. She also pleaded, inter aha , that the suit was 
barred by Citation. 

In th#ifipt instance the Subordinate Court dismissed the suit, but a re-trial 
h&j|pg been ordered, a decree was passed declaring the plaintiff's right 
of collecting the rents of the lands in suit under the provisions of the Bent 
Recovery Act, 1865, for the benefit of the mutt and charitable and religious 
institutions thereto attached ; the claim for ejectment being refused. 

The plaintiff preferred this appeal and the defendants took objection to 
the decree appealed against so far as it was prejudicial to their interests. 

Bhashyam Ayyangar for Appellant. 

Kri&hnasami Ayyar for Respondent No. 1. 

Anandacharlu and Varadayya for Respondent No. 2. 

Judgment : — This was a suit to recover with mesne profits possession of 
the properties specified in the plaint from the defendants. The ground of claim 
is that they are comprised in the endowment of a Gosami mutt and that they 
are improperly alienated to, or retained by, the defendants. The plaintiff was 
the chief or representative of the institution, and upon his demise the second 
plaintiff wa9 brought in as his legal representative. 

The mutt is situated at the village of Mantithope, in the Ottappidaram 
taluk, of the district of Tinnevelly. After its founder [270] it is known by the 
name of Srimat Sankara Bharati Swarai Adinam. In the village of Mantithope 
there are about twenty families of Gosamis, who claim to be descendants of 
the original grantee and several of them are in possession of small portions 
of the endowments. The entire village was granted free of assessment 
to Sankara Bharati according to the plaintiff for the support of the matam and 
its charities. A Gosami is not a religious ascetic like a Sunniyasi or Tambi- 
ran who abjures the world and its pleasures and lives a life of celibacy, but a 
married man who is considered to live a pious life affording religious instruc- 
tion to those who seek it from him, performing religious charities and 
delivering lectures on religious subjeots and on the duty of man to God and tp 
his fellow creatures. The specific trusts, to which the income of the village is 
applicable according to the usage of the institution, are found by the Subor- 
dinate Judge to consist (i) in the distribution of sadavarthi (rice and condiments 
were supplied in lieu of cooked food) in the mutt to Gosayi and other pilgrims 
who pass through Mantithope ; (ii) in the maintaining of puja or worship in the 
temple called Sankara Bharati Swami kovil ; (iii) in supporting a watershed 
or pandal at a place near the village called Ellandope, and (iv) in providing 
maintenance to the descendants of the grantee. The eldest male representative 
of the eldest son of the grantee succeeds to the dignity of the chief of the mutt, 
and holds the village save such portions of it as have been alienated to others. 

The properties forming the subject of this litigation are those parts of 
the matam endowment which have passed into the possession of the defend- 
ants. The first defendant's husband, Nataraja Bharati Gosamiar, was the 
brother of the first plaintiff's father Sivaprakasa Bharati Gosami and on 
the 22nd May 1842, the latter executed in favour of the former the agreement, 
Exhibit XIV, by way of making a provision for him and his family. 
The document purports to have been executed in accordance with the 
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practice of our ‘ Adinam.’ It gives first defendant's husband certain lands 
and promises to give him a house and some jewels, utensils and cows, etc., 
soon after he is married. In return for this settlement, the first defendant's 
husband covenants to the following effect : “I shall continue to enjoy the 
aforesaid properties from generation to generation and for ever shall conduct 
[271] myself in accordance with your wishes and orders." After marrying 
the first defendant her husband left the village about thirty years ago and has 
not since been heard of, and the land granted by Exhibit XIV passed into her 
possession. On the 4th September 1885, she mortgaged it for m 1,200 to 
the second defendant Anandanada Pillai, a stranger to the families of ' the 
descendants of the original grantee. As regards this land, the plaintiff’s case 
is that the agreement, Exhibit XIV, is invalid that the land was granted in 
consideration of certain services which the first defendant's husband was to 
render in the mutt and on the understanding that it was to revert to the mutt 
either in case he failed to render those services or died without male issue. On 
the other hand, the first defendant’s contention is that the grant was not a ser- 
vice grant, that Exhibit XIV granted an absolute estate, and that the plaintiff's 
claim was barred by limitation. The second defendant's contention was to 
the same effect, except that he also set up against the plaintiff the mortgage 
in his favour. 

As regards items of lands Nos. 1, 2, 15 to 17 and 19 to 21, the plaintiff’s 
case was that the third defendant obtained them from the first plaintiff's 
father on a patta for cultivation about nine years ago, and that he was bound 
to give them up on demand. But the third defendant alleged that the original 
first plaintiff’s father granted the lands in perpetuity for valuable consideration, 
and that the first plaintiff ratified that grant by issuing pattas for the same 
for Andus 1053, 1054 and 1055 or the year9 1863 to 1865. 

Five issues were originally framed in this case. On the first issue, a former 
Subordinate Judge found that the lands in dispute belonged to the matam. On 
the second issue, he held that the land, which passed into the possession of 
the first defendant's husband, was not held by him on service tenure. On the 
third issue, he was of opinion that the claim was barred by limitation. On the 
fifth issue, he found that the settlement made by the first plaintiff's father 
was binding on his successors, and upon those findings he dismissed the suit 
with costs. 

On appeal, however, this Court set aside the decree, on the ground 
that the investigation was defective, and remanded the case for re-trial. With 
reference to the order of remand, four more issues were framed, and the defects 
in the original enquiry [272] remedied. On the sixth issue, the Subordinate 
Judge found that the specific trusts of the Gosami mutt were as already men- 
tioned. . On the seventh issue, he held differing from his predecessor, that the 
maintenance of the descendants of the original grantee was a legitimate charge 
only on the income of the endowment, and that the allotment of land made 
over to the first defendant’s husband was not valid. On the eighth issue, he 
was of opinion that document XIV was genuine, but that it was not valid so 
far as it related to allotment of laDd. He found, however, that the head of the 
mutt was entitled to the rent, but not to possession of the lands sued for. As 
for the ninth issue which related to the occupancy right set up by the third 
defendant, the Subordinate Judge found in his favour. In the result he passed 
a decree declaring that the head of the mutt possessed only the right of collect? 
ing rents due on the lands sued for under the provisions of the Bent Becovery 
Act for <the bdhefit of the mutt and the charitable institutions attached thereto, 
mid dismissing the rest of the plaintiff's claim, he directed the plaintiff to pay 
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the costs of the third defendant and first and second defendants and plaint^ 
to bear his own costs. Against this decree the plaintiff has appealed, and the 
first and second defendants have objected to it under section 561, Civil 
Procedure Code, in so far as it is against them. 

The first ejection taken in appeal is that the suit is barred by limitation, 
and that section 10* of the Limitation Act is not applicable to a suit brought by 
a person succeeding to the office of trustee. Reliance is placed on 3 and 4 
William Xy, cap. 27, section 25. Section 10 of the Indian Act of Limitations 
specifies as exempt from its operation suits against a person, in whom property 
has become vested in trust for any specific purpose, or against his legal 
representatives or assigns not being assigns for valuable consideration, for the 
purpose of following in his or their hands such property. Unlike the provision 
of the English Act, section 10 does not state that the plaintiff ought to be a 
beneficiary or beneficiaries whilst, according to section 437 I of the Code of Civil 
Procedure, a trustee represents the persons beneficially interested when the suit 
is concerning property vested in a trustee and the contention is between the 
persons beneficially interested and a third party. It must be remembered that 
the plaintiff is not the alienor, and as the present manager of the mutt, he is 
[273] entitled to sue the assigns of his predecessor in office, on the ground 
that the assignment was in violation of his trust. This view is in accordance 
with the decisions in Mahomed v. Ganapati (I. L. R., 13 Mad., 277, 280) and 
Jamal Saheb v. Murqaya Swami (I. L. R., 10 Bom., 34) It is next urged, on 
appellant’s behalf, that the Subordinate Judge is in error in holding that 
appellant was only entitled to rent and not to actual possession of the land in 
dispute. The Subordinate Judge considers that if pattas are issued under Act 
VIII of 1865, landholders are not entitled to eject their tenants, but can only 
claim rent. He appears to have misconstrued section 12, which regulates the 
mode of ejectment and provides that the land-holders specified in section 3 
are not empowered to eject their tenants from their lands except by a decree 
of Court or under section 10 or 41 of the Act. On the true construction of 
section 12, the issue of a patta is clearly not intended to do more than prevent 
arbitrary ejectment of tenants or to give them a right of permanent occupancy, 
though the grant or contract, under ^hich their possession commenced, creates 
either a limited estate or a terminable holding. The Subordinate Judge refers 
in paragraph 31 of his judgment to an admission by plaintiff that third defen- 
dant has been in possession under a lease granted by first plaintiff’s father for 
nine years, but this circumstance is not sufficient to support the finding that 
the former has a permanent right of occupancy. In our judgment the appel- 
lant’s contention must prevail. 

The real question, then, is whether having regard to the grantor contract 
under which the defendant’s possession commenced, they are entitled to 
continue in possession and can legally resist plaintiff’s claim to eject them. 


[Sec. 10 Notwithstanding anything hereinbefore contained, no suit against a person 
in whom property has become vested in trust for any specific 
Suits against express purposo, or against his legal representatives or assigns (not being 
trustees and their repre- assigns for valuable consideration) for the purpose following in 
sentatives. his or their hands such property, shall be barred by any length 

of time.] 


t [Sec. 437 : — In all suits concerning property vested in a trustee, executor or administrator, 
when the contention is between the persons beneficially 
interested in such property and a third person, the trustee, 
executor or administrator shall represent the persons so inter- 
ested, and it shall not ordinarily be necessary to make them 
parties to the suit. But the Court may, if it thinks fit, order 
them or any of them to be made such parties.] 


Representation of benefi- 
ciaries in suits concerning 
property vested in trustees 
<fec. 
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; Exhibit XIV is the kararnama on which first defendant’s title rests,, and 
we agree with the Subordinate Judge that that document is genuine. There 
is no doubt that it is not a mere maintenance grant, but a grant of an absolute 
estate as alleged by first and second defendants. The words “ from generation 
to generation ” and the absence of any clause prohibitive of alienation are 
consistent only with the view that the intention was to create an absolute 
estate, not a limited one merely. That this is the proper construction to be 
put on the document XIV is confirmed by the terms of similar grants made 
by some of the plaintiff’s predecessors to their [274] brothers. As recited in 
document XIV it appears to have been customary in the adinam for the head 
of the mutt, for the time being, to make a provision for his younger broth^tf 
by grant of land to him and his heirs. This brings under our considerjMffctu 
the contention on respondent’s behalf that the original grant of the vilfljge of 
Mantithope was not a grant of an endowment in trust for the mutt .aba tUife. 
charities connected therewith, but a grant of property to the original grantee 
on which certain trusts were engrafted, so as to impose on him an obligation 
to apply a portion of the income of the village to those trusts. We do not 
consider that this contention is tenable. The Subordinate Judge discusses the 
evidence on the subject under the first issue and decides that issue in plain- 
tiff’s favour. But the first and second respondent’s pleader draws our atten- 
tion to Exhibits W, E, T, Q, 27, 31, 32, 14, 17, 28, 29 and 30 ; to Exhibits 15, 
16, 18, 19, 20, 21, 25 and 26, and to the oral evidence of plaintiff’s witnesses 
1, 2, 7, 10 and 4 and of defendant's witnesses 2, 3, 8, 9 and 10. Exhibit W 
is the original grant, dated Andu 719 (1544) and purports bo be a grant of the 
village of Mantithope made by Visvanatha Nayak’s Dewan Tiruvengadanadha 
Naicker to Sankara Bharati Tambiran to be held and enjoyed free of assess- 
ment so long as the sun and moon endure from generation to generation. It 
says that the grantee is thus “ to improve the mutt, maintain the charity and 
be happy.” There is no allusion in the inscription to maintenance, and the 
grant contemplates the improvement of the mutt and the maintenance of the 
charity as its primary object. Stress is laid on the words “ from generation to 
generation ” and on Sankara Bharati instead of the mutt being named as the 
grantee. But this is not conclusive. The subsequent usage of the institution 
and several other exhibits in evidence are inconsistent with this contention, 
and show that Sankara Bharati was probably named as the grantee because 
the mutt was his mutt. 

Exhibit E is the inam title-deed, dated 1st February 1866. It was 
issued to the manager, for the time being, of Sankara Bharati Tambiran mutt 
by the Inam Commissioner on behalf of the Governor in Council. It confirms 
the village to the manager and his successors tax-free to be held without inter- 
ference “ so long as the conditions of the grant are duly fulfilled.” It is not 
possible to reconcile this document with the respondent’s contention. Exhibit 
B is the register of inams prepared by the Inam Commissioner. [275] In that 
it is recorded that the grant was made for the support of the Gosai matam at 
Mantithope and that the matam is well kept up. Exhibit C is the inam state- 
ment put in by the first plaintiff’s father and the grant is described in it as 
made by the former Government for the maintenance of the charities conduct- 
ed in Sankara Bharati Tambiran’s matam. 

Exhibits T and Q are yadasts addressed by Tahsildars to plaintiff’s father, 
which tend to show that the object of the grant was as found by the Subordi- 
nate Judge. They are dated, respectively, in 1872 and 1882. It is contended, 
on behalf of first defendant, that they are not evidence against her. They are 
admissible, however, as indicating the general consciousness as to the nature of 
t>be grant. 
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Exhibit 27 is the yakat account of 1803 in which the village of Mantithope 
is entered as “ Sudda maniam village belonging to Gosamiars.” There is 
nothing to indicate that the object with which it was prepared was to show 
the precise nature of the grant and it is not safe to attach weight to it. 

Exhibits 31 and 32 only show that it was customary for the chief of the 
mutt for the time being to allot lands for the maintenance of his junior sons 
when he has several sons and to his brothers, and that this practice was 
followed in 1879 and 1877. 

Exhibit XIV under date May 1842 which is the grant relied on by 
first and second defendants shows that prior to it there had been similar grants. 

Exhibit XXVIII is a jamabundy account and gives no useful information. 

Exhibit XVII, which was a grant for maintenance made in 1888, des- 
cribes the usage of the mutt as regards such grants in the following terms : — 
“As among the hereditary descendants of our adinam, bo the number of brothers 
what it may in each generation, when the eldest of them who is the heir 
apparent to the dignity comes to be the head of the mutt, it has been the 
practice with such eldest brother to allot to his younger brothers for their 
maintenance certain lands, maniyams, houses and grounds and such other 
properties as may be sufficient therefor and thus to separate them after 
obtaining from them written agreements for the same.” 

Exhibits XXIX and XXX are the razinamah in Original Suit No. 381 
of 1861 and the written statement in Original Suit No. [276j 139 of 1860. 
They also show that maintenance grants were usually made and no partition 
was allowed. 

The other exhibits to which respondent’s, pleader has drawn our attention 
are hypothecation bonds and mortgages executed by those to whom lands were 
granted for maintenance. 

The effect of the oral evidence is sufficiently stated by the Subordinate 
Judge and it is unnecessary to recapitulate it. 

Neither the oral nor the documentary evidence proves the respondent’s 
case, that the village was originally granted as private property and not as an 
endowment. The evidence, taken as a whole, points to the conclusion that the 
village was granted as an endowment for the mutt and the charities connected 
therewith. Having regard to the usage of the institution the specific trusts 
are (1) the up-keep of the mutt, (2) the distribution of sadavarti to Gosayi 
pilgrims, (3) the performance of puja in Sankara Bharati Swami kovil, (4) the 
maintenance of a watershed at Ellandope, and (5) the support of the descend- 
ants of the grantee. The evidence does not show that at each generation the 
village was divided subject to the obligation of contributing to the cost of 
maintaining the charities, or that any portion of the village was specially set 
apart as trust property and the rest as partible property as would ordinarily 
be the case if the villages were granted for the personal benefit of the grantee 
and his heirs, subject to the fulfilment of certain trusts annexed to the grant. 
The conclusion to which we come is that the village was granted as an 
endowment for the mutt and the charities connected with it, and that what 
might remain after the due execution of those trusts was intended to be applied 
to the maintenance of the grantee or his descendants. It has, no doubt, been 
usual from before 1840 for the head of the mutt for the time being to make 
provision for his brother or junior sons, but such grants would be valid, only if 
they were real maintenance grants. The Subordinate Judge considers that only 
money payments should have been made and that no lands ought to have been 
allotted. We do not concur in this opinion ; whether maintenance is provided 
by an assignment of land or paid in cash from time to time there is no 
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difference in principle, provided that the allotment is purely by way of providing 
maintenance. That which vitiates the allotment is its character as an 
absolute grant and the grant is bad to that extent only. The first defendant 
j]877] being by marriage ^part of the family of a descendant of the grantee, the 
grant should be declared to be valid during her life and liable to revert to the 
representative of the matam on her death. The decree of the Subordinate 
Judge must, therefore, be set aside so far as it declares that the plaintiff is 
entitled to rent and a decree be passed declaring him entitled to hold the lands 
on and after the demise of the first defendant. 

Each party will bear his or her own costs. 

NOTES. 

[ In (1896) 6 ‘270, tho trustee who wrongfully alienated the trust property' was, 

himself entitled to sue for it. ] 
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APPELLATE CIVIL. 

* The llth and 12th March and 10th April , 1896. 

Present : 

Mr, Justice Shephard and Mr. Justice Best. 

Annapurni Nachiar (Defendant No. 2) Appellant 

> versus 

Collector of Tinnevelly and another (Plaintiff and Defendant 

No. 1) Respondents." 

Hindu law — Inheritance — Impartible estate— Adoption by a Zamindar 

in conjunction with one of his two wives — Eight to succeed to adoptive son . 

The holder of the impartible Zamiudari of Uthumalai, who married two wives, sub- 
sequently made an adoption in conjunction with his junior wife. The Zamindar died in 
August 1891, and the adopted sou died an intant without issue in December of the same 
year. 

Held, that the junior wife having taken part in the adoption was entitled to the 
impartible estate in preference to her co-wife. 

APPEAL against the decree of F, H. Hamnett, Acting District Judge of 
Tinnevelly, in Original Suit No. 15 of 1892. 

This was an interpleader suit relating to the rival claims of defendants 
Nos. 1 and 2 to succeed to the impartible estate the property of the infant 
adoptive son of their late husband. The facts of the case was Tsic] stated 
sufficiently for the purposes of this report in the judgment of BEST, J, 

The Advocate-General (Hon. Mr. Spring Branson ), Eamachandra Bau 
Saheb , Gopalo>sami Ayyangar and Ranga Ramanujachariar for Appellant. 

[2783 Bhashyam Ayangar , Krishnasami Ayyar , Bamahishna Ayyar, 
Desikachariar , Seshachariar , Natesa Ayyar and Subramania Ayyar for Res- 
pondent No. 2. 

Best, J.— The question for decision in this appeal is whether the appellant 
(second defendant) or the second respondent (first defendant) is entitled to 
possession of the impartible Zamindari of Uthumalai in the Tinnevelly district. 


* Appeal No. 70 of 1894. 
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The first respondent is the Collector of the district, by whom the suit was 
instituted for the purpose of obtaining a decision as to which of the rival 
claimants was entitled to the zamindari, of which possession had been taken 
by him as Agent of the Court of Wards on behalf of a minor named Navanita 
Krishna Marudappa Tevar as adopted son of the zamindar Irudalaya Marudappa 
Tevar, who died on 12th August 1891. The minor also died on 16th December 
1891. 

The fact and validity of the adoption of the boy Navanita Krishna by the 
late zamindar Irudalaya, whose widows both appellant and the second respon- 
dent claim to be, were denied by the appellant and formed the subject of 
several issues (5 to 8) settled for trial in the suit. These issues are considered 
by the Judge in paragraphs 60 to 71 of his judgment, and the conclusions 
arrived at by him are stated in paragraph 72, namely, that there was in fact 
an adoption and that no reason appears for holding it to be other than valid. 

The correctness of the finding is not disputed at the hearing of the appeal, 
and the evidence on record amply supports the conclusions arrived at by the 
Judge as to the fact of the adoption. 

Another fact that is not disputed is the marriage of the appellant with the 
late zamindar Irudalaya. But the fact of second respondent being also a wife 
was denied and formed the subject of the first issue. The Judge has* found 
on the issue in favour of second respondent, and his finding as to the fact 
of second respondent being a wife of the late zamindar is supported by 
Exhibit UUU— a statement filed by appellant's own father and brothers in 
criminal proceedings against the zamindar, in which second respondent is 
expressly spoken of as the second wife of the zamindar, and also by Exhibit 
F which contains an admission of the fact by appellant herself. In the face 
of this evidence the learned Advocate-General, who appeared for the 
appellant, has been unable to contend that second respondent was merely a 
concubine and not a wife of the late zamindar. He has contended, however, 
[279] that the Judge is not warranted by the evidence in finding that second 
respondent’s marriage took place at the same time as that of appellant at the 
latter’s village of Kurukalpatti. This was clearly not the second respondent’s 
case — the whole of whose evidence on the point is directed to showing that 
second respondent’s marriage took place at Virakeralampudur, some 14 miles 
from Kurukalpatti. The story told by second respondent’s witnesses is that, 
after the marriage of the zamindar with second respondent in the morning at 
Virakeralampudur, the zamindar started off on horseback accompanied by a 
couple of servants on foot and proceeded to Kurukalpatti to marry appellant, 
then a girl aged six or seven years. On hearing of which his mother followed 
him in a palanquin ; and on her arrival at Kurukalpatti the zamindar hastily 
left, not however till after the marriage with appellant had been performed, 
and returning to Virakeralampudur went on with the ceremonies of the marriage 
with the second respondent on the next and following days. The Judge 
has assigned sufficient reasons for disbelieving this story of second respondent’s 
witnesses. 

The Judge’s reason for finding that the marriage of second respondent 
must have taken place at Kurukalpatti is the statement by the zamindar in his 
petition, Exhibit DDD, that he married both appellant and second respondent 
“ at one and the same time.” But in the same petition the zamindar has stated 
that he had divorced appellant, which is found by the Judge to be not true. 
There is thus no good reason for accepting as true the statement that the two 
marriages took place “at one and the same time,” especially when that, state- 
ment is opposed to the evidence of second respondent’s own witnesses and of 
second respondent herself. 
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It being found that second respondent’s marriage did not take place on the 
same day as that of appellant, and it not being pretended on behalf of second 
respondent that it took place on any previous day, the only possible conclusion 
is that it must have taken place on a subsequent day. From the finding that 
the marriage did not take place at Virakeralampudur at the time alleged by 
second respondent and her witnesses, it follows that there is an entire absence 
of evidence as to where and when it took place, and were it not for the admis- 
sion contained in Exhibits DUU and F, there would be no reliable evidence of 
second respondent being in fact a wife of the zamindar, for the statements 
made by [ 280 ] the zamindar himself in the description of second respondent 
as a wife in official reports pending the dispute between the appellant and the 
zamindar are clearly not sufficient to place the matter beyond doubt. But 
the statement in Exhibit UUU by appellant’s father and her brothers -and in 
Exhibit F by appellant herself seem to justify the finding that second respondent 
was also a wife of the zamindar, but only a junior wife, i.e ., a subsequently 
married wife. 

The alleged divorce of appellant is found to be untrue not only by the 
Judge in the present suit, but also by the Subordinate Judge in Original Suit 
No. 17 of 1889 — a suit filed by the late zamindar against appellant and which 
is the. subject of Appeal Suit No. 152 of 1891, which is also now before us for 
decision. 

The evidence as to the alleged divorce has been carefully considered by the 
District Judge in paragraphs 46 to 49 of his judgment, and there is no 
reason for holding that he has come to a wrong conclusion. 

As already stated, the Advocate-General no longer contests the fact or the 
validity of the adoption of Navanita Krishna Marudappa by the late zamindar 
Irudalaya with the second respondent. 

The real question for decision, therefore, is whether second respondent as 
the receiving mother is entitled to succeed to the estate as heir of the boy 
Navanita Krishna in preference to appellant, though the latter is the first married 
wife of Irudalaya. It is first contended on behalf of second respondent that 
she has a preferential right to succeed to the zamindari on the admitted fact of 
her seniority in age to the appellant. But as has been contended on behalf of 
appellant, seniority in the family of the husband must be calculated from the 
date of the entry of each wife into that family by marriage and so calculated 
the appellant is clearly the senior wife — the Dharmapatni — the wife married 
from a sense of duty — see 2, Colebrooke’s Digest, page 124, and Strange’s 
Hindu Law , page 137 ; cf. also Padajirav v. Bamrav (I. L. R., 13 Bom., 160). 
However, the question here is not as to the succession of wives to a husband, 
but of the mother to an adopted son. 

The Judge has found that second respondent as the receiving mother is 
entitled to succeed in preference to the appellant. In support of this finding he 
has cited the case of Kasheeshuree Debia v. Greesh Chunder Lahoree [W. R. 
(1864), 71] , also a dictum in Teencowree Chat-l^bX^terjea v. Dinonath Banerjee 
3 W. R., 49), and the opinion of Sir Francis MacNaghfcen at page 171 of his 
Hindu Law where he says, “ the boy could not be received by three widows 
jointly. He must be received by one of them and would then be considered 
as the son of the widow by whom he had been received.” See also the 
answer of a Pandit in the appendix to the same book, which says, “ The widow 
adopting will be called the mother and the others the step-mothers.” So also 
West and Biihler in Vol. 1, page 1132 (third edition) of their Hindu Law say, 
“ The importance of the right to adopt as between two or more widows be- 
comes evident when it is borne in mind that the one taking the place of mother 
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succeeds first to her son on his death without child or widow. 1 ’ No doubt the 
writers above referred to have cited no authority for the views expressed by 
them, and the rule enunciated in Dattaka Mimamm , VI, v. 50, and Dattaka 
Chandrika , III, v. 17, to the effect that the “ forefathers of the adoptive 
mother only are also the maternal grandsires of the sons given ” differentiates 
between the adoptive and natural mothers, and not between an adoptive mother 
who actually joins in the ceremony of adoptiou and her co- wives. But if it is 
allowable to a Hindu to authorise one of several wives to take a child in adop- 
tion afte* his death, and in such case the widow so appointed cau alone exercise 
the power as admitted by Mr. W. H. MacNaghten (see page 12 of his introduc- 
tion), it is difficult to understand why he should have no discretion in select- 
ing one of his wives, to join with him in making an adoption during his 
lifetime. 

The only authority cited in support of appellant’s contention is the 
passage at page 12 of the introduction to Mr. W. H. MacNaghten’s book on 
Hindu Law, but he expressly states that his remarks have reference only to 
the rights and privileges accruing to the adopting widow “ from the simple 
fact of her having made the adoption, independently of any intention expressed 
or implied by the deceased, that such widow alone should be considered as the 
mother of the adopted child,” and adds “ if he declared this explicitly, the case 
would be different ; or if such may be reasonably gathered to have been his 
intention, from some unequivocal indication of his will that his other wives 
should have no concern with the adoption.” 

[ 288 ] In the present case there can be no doubt as to the fact of the 
adoption of the boy Navanita Krishna Marudappa having been made by the 
late zamindar in association with second respondent alone. She was the wife 
with whom he had lived since 1866 at least, whereas (as has been rightly 
found by the Judge) the appellant never lived with her husband ; for there can 
be no doubt that the evidence adduced by appellant to prove that she ever 
cohabited with her husband or even went to the palace prior to March 1889 
has been rightly disbelieved by the Judge — see paragraphs 50 to 54 of his 
judgment. It is equally beyond doubt that the deceased’s intention was that 
second respondent and not appellant should occupy the position of mother to 
the boy adopted, and second respondent, and not appellant, was the ' receiving ’ 
mother, which is the literal meaning of the word 1 pratigrahitri ’ which is 
translated * adoptive * in Dattaka Mimamm , VI, 50, and Dattaka Chandrika , III, 
17. The fact that adoptions under the Hindu law are for the benefit of the 
man and can be made independently of any wife, does not appear to be a 
circumstance from which it can be inferred that the man is not at liberty to 
select one of several wives to be the receiving mother of the boy to be adopt- 
ed ; and as to Mann , chapter IX, v. 183, it certainly does not prove the 
appellant’s contention, for notwithstanding the statement there made that if 
among all the wives of the same husband, one bring forth a male child, they 
are all declared, by means of that son, to be mothers of male issue : neverthe- 
less the actual mother succeeds to the son in preference to her co-wives. There 
is, therefore, no reason why the mere fact of all the wives being considered as 
mothers of an adopted son should preclude the wife who is actually associated 
in the adoption from being considered as the mother, and the other wives 
merely co-wife mothers (Sapatnimata). 

The preponderance of authority clearly supports the Judge’s finding that 
where only one of several wives is associated with the husband in making an 
adoption, she is the preferential heir to the boy. 

I would therefore dismiss this appeal with costs. 
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ANNAPURNI NAOHIAB V. 


Shephard, J, — I concur with Mr. Justice Best in his conclusion on the 
facts of this case. 

It being assumed then that the late zamindar died, leaving him surviving two 
widows and a son adopted by him in conjunc-[283]tion with one of them, 
namely, Meenakshisundara, and that son having since died, the question to be 
decided is whether the widow Meenakshisundara or the other widow Annapurni 
has a preferential right to the zamindari, whicli being impartible can only be 
enjoyed by one of them. 

Meenakshisundara’s claim is based on the ground that she took part in 
the adoption and that in point of age —whether or not she was first married — 
she is the eldest of the two widows On the other hand, the contention on 
behalf of the appellant Annapurni Nachiar is that she was the elder wife in 
the sense of having been first married, and that her rights in that. capacity 
were not, affected by the action of the zamindar in preferring to associate his 
other wife in the ceremony of adoption. f 

The question which arises is what is the precise relation between the co- 
wives of a Hindu who adopts a son and that adopted son ? Are they all to be 
regarded as mothers of the son or does one of them only, and, if so, which of 
1 them stand in that relation ? 

It was conceded by Mr. Bhashyam Ayyangar, and there can ho no doubt 
that the act of adoption inasmuch as it concerns the husband alone may be 
performed independently of his wiio. Her consent is unnecessary. Neverthe- 
less she, if she is the only wife, undoubtedly comes to bo regarded as mother 
of the adopted son, and her parents come to be regarded as liis maternal grand- 
parents. {Dattaka Mnnamsa, sec. VI, v. 50.) To those parents of the adop- 
tive mother he presents oblations. Generally his position in the family is 
assimilated to that of a natural-born son. In the case supposed, that of an 
adoptive father with one wife, the law itself designates the adoptive mother 
and no difficulty arisos. Where, however, there are several wives it is said 
that the husband is at liberty to designate the one who shall take the place 
of mother, and that h> this means the anomaly of assigning several mothers 
to the adopted son may he avoided. Otherwise, the adopted son having several 
mothers would have as many sets of maternal grand-parents from whom he 
might inherit and to whom he must offer oblations. The two chief authorities 
on the law of adoption throw no distinct light on the question. The expres- 
sion * adoptive mother ’ used in the verses cited from the Dattaka Chandnka 
and Dattaka Mimamia is not used in reference to the case of several mothers ; 
and evidently no distinction is mtended to be drawn between the wife who 
has takon part in [284] receiving the child and any other wife. It would 
appear, however, that these texts have been treated as supporting the proposi- 
tion that where there are more wives than one, she who has received the boy 
should he regarded as his mother. In a case cited by Sir F. MacNaghten in 
his Considerations (page 171), published in 1824, the point is treated as be- 
yond dispute. Authority had been given by the husband to his three wives 
to adopt a son, and if they could not agree he directed that a boy should be 
chosen by his first and second widows, or if they could not agree by his 
second and third widows. The widows not having agreed, the mother to 
whom the matter was referred selected one Taracomar, who had been nominat- 
ed by the second widow. The question then arose which of the three had a 
right to receive him. “ The law is clear and was undisputed/' says the author, 

“ the boy could not be received by the three widows jointly. He must be 
received by one of them, and would then be considered as the son of Luoki- 
narain and the widow by whom he had been received ; about this there was not, 

because there cnnld nnt ha »,nv dispute.” 
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In 1864 the question was raised in Bengal in a ease where, as in the 
present case, a claim was made by one of two widows whose husband had 
adopted a boy wl^o had subsequently died. It was lound as a fact that the 
deceased Kalee Kant had adopted the boy not as the son of the plaintiffs, but 
as son of his second wife Mon Moliinee It was held that the latter was as 
adoptive mother, the heir of the adopted son, [Kasheeshuree Debt a v. Oreesh 
Chunder Lahoree (W. ft. (1864), 71)]. 

In another Bengal case decided in the following year, it seems to have 
been assilmed by the High Court that the co-wife would stand m the relation 
of step-mother to one adopted as the son of another wile. The point, it is 
true, did not arise for decision, and the remark upon it is only an obiter dictum 
| Teencou'ree Chatterjec v. Dmonath IJaneijce (3 W. K., 49, 50) I. 

* The opinion thus expressed in Bengal, while it does not appear to have 
been questioned in subsequent cases, has been adopted by commentators, 
(Vyavastha Chandrika , page 161, v. 348 , West and Buhlei, 1 131) 

[288] The rule cited by West and Buhler, “ Tho adopted son succeeds to 
all his step- mothers/’ is not at variance with tho notion that one wife only is 
regarded as his mother. They cite, however, a passage from Colebrooke’s Digest, 
which favours the opposite contention. In that passage (page 394) it is said 
that “ if a son be adopted by a man married to two wives, he would have two 
maternal grandfathers and would claim as maternal ancestry both their lines 
of forefat hors.” The writer goes on to speak of this as a seeming difficulty and 
to suggest a mode of dealing with it. Having regard to the way m which the 
point is raised and the absence of authority cited, 1 do not think that this 
pronouncement oi Jagannatha can be allowed to weigh against the authorities 
already cited. Another and more distinct authority, on which the Advocate- 
General relies, is to be found in the preliminary remarks forming an introduc- 
tion to W. MacNaghten’s Principles of Hindu Laiv. Dealing with the caseoi 
a husband leaving three widows, to one of whom he has given authority to 
adopt, he says the three widows of the same man are held to be in a legal point 
of view one and the same individual. The widow to whom the permission 
was given may indeed have the privilege of selecting the boy to be adopted, 
but the adoption being once made, he necessarily holds the same relation to 
all the three widows of his adopting father. He goes on, however, to say that the 
case would be different, if the husband ^declared his intention that tile other 
wives should have no concern with the adoption, see page XII. This latter 
observation supports the view advocated by Mr. Bh ash yam Ayyangai. The 
proposition that the three widows, alike the one who has been commissioned 
to adopt and the other two, stand in the same relation to the adopted son is 
in direct contradiction of tho statement made by Sir b\ MafcNaghten. The 
author does not refer to this statement, nor indeed in the body of his work does 
he discuss the question 

It is contended that the opinion of the Bengal lawyers in favour of allow- 
ing a husband to constitute one of his wives the mother of his adopted son, 
is in some way connected with the notion entertained by Sir F. MacNaghten 
and others that plural adoptions weie permissible. I fail to see, however, how 
the weight of his opinion expressed with reference to a case where one adoption 
was in question is lessened by this circumstance. And seeing that the Judicial 
Committee pronounced against plurality o [286] adoptions as early as 1846, 
the contention clearly does not touch the case decided by the High Court of 
Bengal in 1864. Moreover, the liberty of the husband to make a second 
adoption was not founded on any right or interest supposed to be possessed by 
the wife, but on the absence of authority to the contrary and on the principle 
that many sons are to be desired. See Rungama v.Atchama (4 M* I. A., 1,67-95). 
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In my opinion there is no inconsistency between the recognized principles 
of the law with regard to adoption, and the position that one of several wives 
may be selected as the adoptive mother. The maintenance of this position 
does not militate against, bat is rather in consonance with, the principle that 
the adoption is made solely for the benefit of the husband. It is a mistake to 
assume that the husband in thus selecting one of two wives necessarily intends 
to give her any material benefit. Ordinarily it might be expected that the 
adopted son would survive both the wives, and the fact that, in the other 
event, the favoured wife would succeed on the son’s death would not be taken 
into account. What may be supposed to be contemplated is that the son will 
succeed on the death of that wife. It cannot be denied that a Hindu having 
two wives may confer on one of them an authority to take a child in adop- 
tion after his death, nor can it be doubted that the selected widow would alone 
and to the exclusion of her co-widows have discretion in the matter (2, Strange’s 
Hindu Law % page 91). What would be the relation between the co-widow 
and the son adopted by the other widow under the authority so given does not 
appear to have been decided except in the case cited hy Sir F. MacNaghten. 
Indeed, the question is not distinguishable from that raised in the present case. 
But it certainly would seem reasonable to hold that the widow, who being duly 
authorised, has taken a boy in adoption, and without whose act the adoption 
could never have taken place, is the mother of the boy rather than the others 
who had no concern in the matter. At any rate the case of a husband giving 
one of his two wives authority to adopt is an instance in which he, for his own 
purposes, is at liberty to give preference to one of them and thus enable her 
to defeat the expectations of the other. 

The proposition that both wives or both widows together constitute 
the mother of the adopted son, notwithstanding any declara-[287]tion 
of the husband to the contrary, gives an importance to the wives in the 
matter of adoption for which there is no justification. The institution of 
adoption requires that the son adopted should he deemed the son of the 
person who has taken him. It is only consistent with this theory that the 
wife of the adoptive father, if there happen to be one, should also be 
deemed the mother of the boy. But, in the case of several wives, the theory 
does not require that they all should be deemed to be his mother. 

To hold this rather than to hold that this relation is that of step-son to 
the co-wives other than the one who has been associated in the act of adop- 
tion is to introduce a quite unnecessary fiction. 

We are invited to consider the case in which a husband has made an 
adoption independently of both his wives and to answer the question which 
would then arise. The case is not one which is likely to happen, and it seems 
to me sufficient to say that, because a certain mode of designating the adoptive 
mother fails, it does not follow that no other exists. 

In the present case it is sufficient bo hold that where the husband has 
associated one wife with him in adopting a child, that wife is to be deemed 
mother of the child. This conclusion appears to me to be justified as well by 
principle as by authority. 

It follows that the appeal must be dismissed with costs. 


MOTES, 

[ This cane was affirmed by the Privy Council in (1899) 29 Mad., 1 P.C.] 
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APPELLATE CIVIL. 

The 2nd, 4th and 5th October and 14th December , 1894 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 

Sivasubramania Naicker and others (Plaintiffs) 

Nos. I and 3 to 12) Appellants 
versus 

Krishnammal and others (Defendants Nos. 2 to 9) Respondents. 1 

Hindu law — Impartible raj — Custom of inalienability , evidence 
of — Dayadi pattam . 

The holder of the impartible palayam of Ammayanayakauur transferred his estate to 
his wife by a deed of gift. The transferor had besides a son numerous dayadis, and some of 
the latter now sued for a declaration that the gift was not [288] binding on them. The law 
of succession admittedly applicable to this palayam was the rule of dayadi pattam, accord- 
ing to which the person entitled to succeed on the death of a palayagar is the senior in age 
of his dayadis descended from one of three brothers, who originally formed a joint family 
together and were the founders of throe lines in the family. The person entitled under this 
rule to inherit on the death of the transferor was one of the plaintiffs in the suit. It was 
contended that the palayagar had no proprietary right in the estate, but held the office of 
manager merely ; but this contention was overruled. 

It was further contended that the estate admittedly impartible was by custom inalien- 
able also : 

Held, on the oral and other evidence adduced ill the case, and with reference to admis- 
sions made by the transferor and to his conduct, and on its appearing that eight out of the 
nine predecessors of the transferor had left either sons or widows, but nevertheless that for 
three centuries there had been no sale or gift, that the custom of inalienability was estab- 
lished, and that the gift in question was accordingly invalid as against the plaintiffs. 
Sartaj Kuari v. Deoraj Kuart (I. L. R., 10 All., 272) discussed and explained. 

Appeal against the decree of P. Narayanasami Ayyar, Subordinate Judge of 
Madura (West), in Original Suit No. 30 of 1892. 

Plaintiffs were the dayadis of the palayagar of Ammayanayakanur, the 
first defendant, who, on the 30th November 1891, had transferred his palayam 
bo his wife by way of gift. The prayer of the plaint was for a decree that 
that alienation was void. The other defendants were the wife and an infant son 
of the palayagar and other members of his family. The first defendant died 
during the pendency of the proceedings. The Subordinate Judge held that the 
alienation in question was not invalid and passed a decree dismissing the suit. 

The plaintiffs preferred this appeal. 

Subramanya Ayyar , Bhashyam Ayyangar and Gopalasami Ayyangar for 
Appellants. 

The Advocate-General (Hon. Mr. Spring Branson) and Paithasaradhi 
Ayyangar for Respondent No. 1. 

Sundara Ayyar for Respondents Nos. 3 to 8. 

Muttusami Ayyar, J. — The contest in this appeal is as to alienability of the 
palayam of Ammayanayakanur in the district of Madur a. The first defendant, 

* Appeal No. 29 of 1894. 
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Bommachi Nayak, now deceased, was the last palayagar ; the second defendant 
is his widow, and the third defendant is their minor son aged three yeaVs. 
On the 30th November 1891, the first defendant transferred to his wife, the 
second defendant, by an instrument of gift marked as Exhibit VIII, the estate of 
Ammayanayakanur with all its appurtenances. [289] The question which 
we have to determine is whether the palayagar was competent so to alienate 
the palayapat. 

Admittedly Ammayanayakanur is an ancient impartible estate, and it 
appears from Exhibit D that Visvanada Nayak, the founder of the Nayak 
dynasty of Madura, granted it. Since the grant, it has been in the enjoyment 
of appellants’ family for a period of about 386 years. In Nelson’s Manual of 
the District of Madura it is mentioned as “ one of the 24 palayams of the 
Dindigal group. Though it is assessed with a peishcush, no sannad seems' to 
have been granted : hence it is spoken of as one of the unsettled palayams.” 

It is also an undisputed fact that a peculiar custom called ‘dayadi pattam’ 
regulates the succession to this palayam. On the demise of the palayagar for 
the time being, the estate devolves not on his heir according to the Mitakshara 
law, which, in the absence of a special custom, governs this part of Southern, 
India not on the eldest son according to the rule of primogeniture, which 
obtains in the other palayams in the district owned by persons of theKamblar 
caste, but on the dayadi or cousin of the deceased palayagar who is senior in 
age and who is descended from one of the three brothers who originally formed 
a joint Hindu family. These three brothers were named, (1) Petala Nayak, 
(2) Chakala Nayak, and (3) Ohinnalu Nayak, and of the three branches 
springing from them, the second is now extinct. Thus, the class of kindred in 
which the heir has to be found is that of the descendants of the two branches 
and the person to be selected as palayagar from that class is the one who is 
the oldest or senior in years. 

There are a few special facts relating to this estate, which it is desirable 
to remember in connection with this appeal : 

(i) The first is a statement made by the palayagar of 1822, that in his 
family the estate originally descended from father to son, but that owing to 
the curse of some person, that mode of succession was found not to prosper 
and that the present peculiar custom was established to regulate devolution of 
property. Exhibit D contains that statement, but it gives no information 
as to when this change was made. Whether this family tradition is 
true, or whether the custom is the mere expression of the notion that in a 
coparcenary family the senior coparcener in age ought, in times of turbulence, 
to take the impartible estate, cannot now [290 J be ascertained. However 
this may be, the fact remains that the custom of dayadi pattam has furnished 
the recognized rule of succession in the family from time immemorial. 

(ii) Another fact is that the palayagar for the time being is known as 
the ‘ periya ' or senior Nayak, the next iu the line of succession is called the 
1 siru’ or junior Nayak, and the one who is next to the heir-apparent is designated 
1 talakarta Nayak ’ or commander of the forces. Exhibit JJ, which is copy of 
a judgment of the Zillah Court, dated 1819, shows that the Siru Nayak had 
then some land attached to his rank or status and that he was entitled to hold 
it so long as he had that status. 

(iii) The third fact is that there are now 18 members in the family and 
that the first plaintiff who is 57 years old is the senior in age. Apart;from the 
palayapat which is considered to be common to all day&dis for purposes of 
Succession, each has separate property which is partible among his sons and 
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descend? in accordance with the Mitakshara law as applied to ordinary Hindu 
property. 

(iv) The next special fact is that, since 1800, there have been 10 palaya- 
gars including the first defendant and there have been nine cases of succession 
as shown ia the pedigree, Exhibit BB. It appears that in five cases the 
deceased palayagar left sons and in three left widows, but in all the senior 
dayadi took the estate to their exclusion. It appears further that when the son 
who is superseded becomes in his turn a senior coparcener, he succeeds in that 
capacity. The pedigree, Exhibit BB, shows how each of the 10 palayagars was 
related to one another and to the first defendant and to which of the two 
branches he belonged. 

The substantial question in this appeal is whether the estate of Amma- 
yananyakanur is alienable as alleged by the second defendant. The Subordinate 
Judge, who tried the suit, has upheld her contention and rested his decision 
on the ground that the decision of the Privy Council in Sartaj Kuari v. Deoraj 
Kmri (I. L. K., 10 All, 272) governed this case, no family custom being in his 
opinion proved in support of inalienability. It was part of the appellants’ 

• | case that each palayagar succeeded simply to the management of the estate, 
that he had no proprietary interest therein, and that he was in the position 
of an office-bearer with the net income of the C291] zamindari attached to 
that qffice as emolument during his incumbency. The Subordinate Judge has 
declined to adopt this theory of the zamindar’s status and held that A mm ay a- 
nayakanur is a proprietary impartible estate devolving in accordance with the 
special custom of dayadi pattam. In the result, he dismissed the suit with 
costs ; hence this appeal. 

The first question argued before us is as to the palayagar having no 
proprietary interest in the palayapat and as to his succeeding merely to the 
office of manager for the time being. Appellants’ pleader is unable to refer us 
to any positive evidence in proof of his contention, save Exhibit A, which lends 
no support to it. That exhibit is a report made in 1822 to the Collector by 
an amin who was, deputed to attach the house of the then palayagar for arrears 
of kist. It states that the heir-apparent executed a kararnama promising to 
pay the arrears in certain instalments, that he prayed that orders might be 
issued for him to ‘ manage the affairs,’ as he was entitled to the ‘ zamindar’s 
kariyam’ after the then palayagar, and that his prayer was in accordance with 
custom I fail to see how this document negatives any proprietary interest in 
the palayapat. It does not contemplate a case of inheritance, but at the best 
it implies that the then palayagar might be superseded in management accord- 
ing to the custom of the family as such management was found inefficient. The 
words ‘ next entitled to the zamindar’s affair or kariyam ’ signify nothing more 
than next entitled to exercise the functions of the zamindar or to his position. An 
attempt is next made to compare the position of the palayagar with that of the 
managing coparcener of a joint Hindu family, but in doing so, the learned 
pleader for appellants overlooks the fact that the managing coparcener has no 
separate property in the income of the family estate, whereas the palayagar 
takes the income of the palayapat as beneficial owner for the time being. Again, 
the correspondence which took place on the demise of each palayagar from the 
commencement of this centurv treats the case as one of inheritance to an 
ancestral estate by virtue of a peculiar family custom. It is not explained 
whether according to the theory that the palayagar, for the timebeing, is a mere 
office-bearer, the estate vests in any one, and whether if it vests in the copar- 
cenary family constituted by ell the dayadis, why it does not vest in the 
senior coparcener for the time being as the sole representative capable accord- 
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ing to the family custom of [2923 enjoying it as an impartible estate. If 
this contention were to prevail, it would equally apply to every zamindari in 
this presidency belongingto a joint Hindu family in which the zamindar’s power 
of alienation is restricted by the custom of the family. I agree with the Sub- 
ordinate Judge in thinking that the contention is one which cannot be upheld. 

The second question argued in this appeal is as to the law applicable to 
the case. The Subordinate Judge has held that inalienability cannot be 
inferred from impartibility and it must be proved by family custom. In support 
of his opinion he relies on the decision of the Privy Council in Sartaj Kuari 
v. Deoraj Kuari (I. L. B., 10 All., 272). Appellants’ pleader contends that the 
law to be applied to this case is that contained in Naraganti Achammagaru 
v, Vcnkatachalapaii Nayanivaru (I. L. B., 4 Mad., 250) and that the decision 
of the Privy Council is not applicable, because the question of inalienability 
was there considered as between a Hindu father and his son, wheroas the 
controversy in this case is between cousins or coparceners. There is no doubt 
that this distinction exists, but when regard is had to the principle on yhich 
the Judicial Committee decided the Allahabad case and to the opinion of the 
High Court at Allahabad which their Lordships overruled, I am unable to 
accede to this contention. The law as administered both at Allahabad and in 
Madras prior to that decision was that when an impartible estate belongs to a 
joint Hindu family consisting of father and son, the latter acquired a coparcen- 
ary right therein by birth, and that though, in consequence of the estate 
being impartible and capable of enjoyment but by one member of the family at 
a time, there was no joint enjoyment, yet the coparcenary right was not extinct 
but lay dormant, and generated a right of survivorship in the son on the death 
of the father and that the co-ownership which is of the essence of a coparcen- 
ary right existed in the case of impartible estates belonging to a joint Hindu 
family in the form of a right of survivorship. The grounds on which the 
Lords of the Judicial Committee rest their decision are that, in order to prevent 
alienation by the father, there must be co-ownership in the son, that the 
property in the paternal or ancestral estate acquired by birth under the 
Mitakshara law is in their opinion so connected with the right to 
a partition that it does not exist where there is no right to par-[293] 
tition, and that though an impartible estate may for some purposes be 
joint family property, the coparcenary in it, which under the Mitakshara law is 
created by birch, does not exist. Thus the ratio decidendi of the Privy Council 
decision is that there is no coparcenary right so as to generate co-ownership 
in the form of a right of survivorship and in the absence of co-ownership there 
can be no restraint on alienation. It is then said that, though such may be the 
law as between father and son, it is not so as between brother and brother. 
This view does not seem to me to be tenable. When the impartible estate is 
paternal, the coparcenary in contemplation is referable as regards its origin to 
the date of the son’s birth ; when the impartible estate belongs to the paternal 
grandfather, the coparcenary is referable to the date of the father's birth and 
when the estate belongs to a remoter ancestor, the coparcenary is referable to 
the date of the birth of a son to that ancestor. Whether the coparcenary is 
referable to the first generation or to the second or third, it is alike no cause of 
co-ownership on which the power to restrain alienation depends for its existence. 
The effect of the Privy Council decision is that inalienability is, like impartibi- 
t lity or a peculiar mode of succession, a special independent incident which lies 
outside the ordinary Hindu law and can only attach to an impartible estate by 
i&tniiy custom and cannot be deduced from a theory of dormant co-ownership, 
the contention of the appellants’ pleader were to prevail, the following 
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anomaly would be the result. Take t for instance, an impartible estate belonging 
to a coparcenary family and descending in accordance with the rule of primo- 
geniture and the coparcenary family to consist of a father, his sons and brothers. 
If a suit were brought against an alienee by the son, we should have to hold 
that there is no restraint on alienation ; but if the same suit were brought by 
the brother, We should then hold there i3 no unrestricted power of alienation, 
though in both cases the impartible estate and the person alienating it are one 
and the same. 

The next question argued in this appeal has reference to the evidence 
adduced in proof of family custom. Three objections are urged on appellants’ 
behalf against the decision of the Subordinate Judge, viz., (l) due effect has not 
been given to absence of alienation for several centuries ; (2) no due effect is 
given to several documents which prove a consciousness in the family that by 
custom its alienation is forbidden except for necessity or for [294] purposes 
binding on all the dayadis; (3) in determining the weight to oral evidence, due 
regard is not had to the probabilities of the case and to the admissions of the first 
defendant. As regards the first ground, there is no doubt that throughout the 
histofV of the palayapat, there had been no instance of sale or gift of any portion 
Jl of the zamindari prior to the gift in dispute. The Subordinate Judge has 
apparently attached no value to it, as it is only negative evidence. But it is a 
settled rule of law that though mere absence of alienation is of itself no proof 
of inalienability, yet such absence when it is coupled with special facts that 
would render alienation probable is relevant evidence, though its probative 
value may depend on the special circumstances of each case. 

Eight of the nine zamindars who held the estate prior to the first defendant 
either left sons or widows for whom they would ordinarily desire to make some 
provision, and the peculiar custom which is shown to prevail in regard to 
succession must have imparted to that desire more than its ordinary strength 
as an inducement to alienation. Notwithstanding this, there has been no sale 
or gift for more than three centuries, and I am of opinion that this fact is 
relevant evidence and ought to be considered together with such other evidence 
of inalienability as there is on record. 

The second objection taken on appeal is as to the weight attached by the 
Subordinate Judge to the documentary evidence in this case, and it appears to 
me to be entitled to weight. In paragraph 14 of his judgment, the Subordinate 
Judge refers to four important Exhibits, viz., R, T, U and Z, and refuses to 
give effect to them on the ground that the admissions they contain, viz., that 
the palayapat was common property for purposes of alienation, were made under 
an erroneous impression as to the law applicable to alienability and could not, 
therefore, operate as an estoppel. There is nothing in the documents them- 
selves to show that the admissions were made with reference to the law as laid 
down in any particular case. 

The Subordinate Judge considers that all the decisions of the Indian 
Courts prior to the recent decision of*the Privy Council were erroneous, that all 
that was said or done in a family concerning an impartible estate was said 
or done under the influence of those decisions, and that as evidence of 
consciousness in the family that the estate is inalienable, they have no probative 
value. The [893] flaw in this reasoning is this, that if evidence of consciousness 
in the family that an estate is impartible or inalienable is thus to be explained 
away, there c»n be no proof of any custom either as regards impartibility or in- 
alienability. But their Lordships of the Privy Council observe that the estate 
may be shown to be inalienable by custom. All that they say in Sarto# Euari v. 
Deoraj Knari (I. L. R„ 10 All., 272) is that inalienability is not to be inferred 
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an incident of coparcenary right on the ground that, an impartible estate 
belongs to a joint family for purposes of succession. They do not say that the 
practice or custom of the family as evidenced by its acts or .declarations is to 
be assumed to be due to error of law and to be rejected. The Subordinate 
Judge should have considered each exhibit and tried to see how far it discloses 
a consciousness in the family that the estate is inalienable by custom. Several 
documents are relied upon on appellants’ behalf as showing that the estate is 
inalienable and 1 proceed to consider them. The first document to which our 
attention is drawn is Exhibit JJ, which is a copy of the judgment of the Zillah 
Court of Madura, dated 1817. It shows that some land was attached to the 
status of the Siru Nayak who enjoyed it only so long as he retained that status. 
Hence it is argued that the land being attached to the status of Siru Nayak, it 
could not be alienated and its inalienability renders it probable that the palayapat 
is likewise inalienable. It is not unfrequently the case that a principal estate 
is alienable whilst subsidiary estates carved out of it for special purposes such 
as maintenance are inalienable. I am therefore not prepared to accede to the 
appellants’ contention. The second document on which appeilant relies is Exhibit 
P, which is copy of an explanation furnished in L868 by the then zamindar 
Kamala Nayak with reference to a complaint addressed to the Government! 
against his management of the zamindari by the heir-apparent. Kamala 
Nayak is the seventh zamindar named in the pedigree, Exhibit BB, and he 
succeeded to the estate in 1827 and died in 1871 after administering it for a 
period of forty-four years. It is clear from Exhibit N that his management 
began hardly with any debts at all, and ended with a debt amounting to a lakh 
and-a-half of rupees though his rent roll gradually rose from Rs. 15,000 to 
Rs. 50,000. It appears that Kamala Nayak’s [296] growing indebtedness alarmed 
the heir-apparent Muthuchinnama Nayak, who complained to the Government 
of maladministration on the part of the zamindar and prayed for the appoint- 
ment of a commission, and that the zamindar entered into an elaborate 
explanation in vindication of his management. As argued by appellants’ 
pleader, this document discloses a belief in the zamindar of 1868 and his heir- 
apparent that the former was not at liberty to contract unnecessary debts so 
as to imperil the succession. 

The next document is Exhibit IV, which is a copy of the judgment of the 
District Court in Original Suit No. 4 of 1876. It shows that, in March 1870, 
Kamala Nayak agreed to grant a lease of the zamindari in view to clear his 
debts to two persons named Venkatasami Nayak and Adimulam Pillaiand that 
the dayadis attested that agreement in token of their consent. This suggests 
the inference that there was no necessity for their consent if the zamindar 
could alone alienate his estate at his pleasure. It appears further that in 
adjudicating on the validity of the agreement, the Judge considered the circum- 
stances under which Kamala Nayak contracted the debts which it was desired 
to liquidate by the lease and came to the conclusion that they were not binding 
on the palayapat. This again indicates a belief in 1870 that the palayagar 
could only bind his estate by debts contracted for purposes binding on his 
dayadis. 

The fourth document upon which appellants’ pleader lays stress is Exhibit 
R, dated 24th March 1870, and all the adult dayadis were parties to it, save 
the heir-apparent Muthuchinnama Nayak, whose relations with the palayagar 
were not cordial and who declined then to recognize Kamala Nayak’s debts as 
family debts. This document evidences a family arrangement made in view 
to discharge the existing debts and to ensure efficient future administration of 

estate. The provisions which it contains distinctly negative the theoiy 
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that the zamindari is alienable at the pleasure of the zamindar for the time 
being and treat it as common property for all purposes. It is, however, open 
to the observation that it is tainted with an attempt to make it appear that 
Muthuohinnama Nayak, the real heir-apparent, who was reluctant to ac- 
knowledge Kamala Nayak’s debt as binding on the dayadis and to subscribe 
to the lease for thirty years, was not the heir-appurent and that the one next to 
him in the line of dayadis was his senior. Though there is this taint in the 
document, yet it [297] does not appear to touch its probative value as a 
family arrangement evidencing inalienability of the estate. 

Another document to which we are referred is Exhibit Z, which is a copy 
of a claim petition, dated 1868. Eight villages forming part of the zamindari 
were then attached in execution of the decree passed against the zamindar 
Kamala Nayak in Appeal Suit No. 1 of 1867 and were advertised for sale. By 
the claim petition the first defendant and the first plaintiff asserted that the 
zamindari was their joint property and that of the other dayadis though 
impartible and was not therefore liable to be sold for the personal debts of 
the palayagar. 

T$ie next document relied on is Exhibit T, which is a bond executed in 
ay 1883 by the first defendant who was the zamindar, by the first plaintiff 
and four other dayadis for Rs. 43,000 and odd. The document was executed 
in ord~* to avert the attachment of the zamindari and the appointment of a 
receiver in execution of the decree in Original Suio No. 4 of 1876. It provides 
for repayment of the debt by certain instalments and for the creditor proceed- 
ing on default against the 16 villages of the zamindari, for the benefit of which 
the debt is said to have been contracted. This- shows that the zamindari was 
treated as common property for the purpose of the palayagar contracting debts, 
and that the family arrangement contained in Exhibit R was acted upon. 

Three other documents are referred to as containing admissions by the 
first defendant that the zamindari is inalienable. Exhibit N is copy of a 
deposition made by the first defendant in Calendar Case No. 309 of 1890. 
Exhibit W is copy of another deposition made in Calender Case No. 178 of 
1887, and Exhibit G is copy of another deposition made in Sessions Case No. 107 
of 1879. He stated in Exhibit N that the zamin property was common, that 
it was under the belief that succeeding claimants had equal rights in the estate, 
that they had to join in executing the bond, Exhibit T, that among the dayadis 
then living the first plaintiff had the preferential right to the pattam and that 
the first defendant has been paying money to the first plaintiff as per the family 
arrangement, Exhibit R, and that the kists had been remitted to the heirs. 
These admissions by the first defendant warrant the contention that the 
zamindari was not self-acquired property at the disposal of the zamindar. 

[ 298 ] Our attention is next drawn to two other doouments (Exhibits CC 
and VIII), and on comparing them and Exhibit DD in the light of the oral 
evidence, it appears that the provision which the zamindar first intended to 
make for his wife and children on the 4th June 1890 was to settle upon them 
his self-aoquired properties and to leave the zamindari to devolve on the dayadis 
according to oustom, that in November 1891 he changed his intention and 
cancelled Exhibit 00 on pretext of fraud on the part of the person who drew 
it up and made a gift of the zamindari in supersession of the prior deed of 
settlement in favour of his wife at the expense of his heirs, and that this change 
was probably due to the advioe he obtained from vakils and agents as to the 
effect of the deoision of the Privy Council. 

The foregoing is the material portion of the documentary evidence on both 
sides. It is clear that throughout the history of the palayam, there was no 
instance in which any palayagar alienated any portion of the zamin by sale, or 
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g$t to the prejudice of the dayadis entitled to succeed #o it, that from 1868 
there is clear evidence of consciousness in the family that the property is not 
alienable at the pleasure of the palayagar. The contention that the practice 
of the family is the result of a mistaken view of the Hindu law whioh prevailed 
in India before it was corrected by the Privy Council is one to whioh I cannot 
accede. There is no evidence that it was the result of any such mistake and 
not of family custom founded on the character of the estate as an ancient pa- 
layapat. Why should not a similar mistake be set up in regard to impartiality ? 
The argument, if it were to prevail, would unsettle rights of property founded 
upon the usage of centuries. At all events, there is no presumption that when? 
the evidence discloses a long-standing practice, it is founded upon a mistake 
and in the absence of clear evidence to that effect, the conclusion ought to be 
that it is the custom of the family having a legal origin. As I read the decision 
of the Privy Council, I am unable to conclude that this proved custom of the 
family is intended to be precluded by their Lordships as evidence of 
inalienability. 

Turning to the oral evidence, 10 witnesses give evidence for the plaintiffs 
on this point. 

The second witness is one Muttusami Jotala Nayak, and he is thel 
zamindar of Jotalanayakanur and the son-in-law of the first defendant. His 
evidence is that “it is not usual to alienate the [2. r 9] zamin by gift or otl 'rwise ; 
there has been no such instances of gift.” He states that the same is the 
case with the Kambla palayapats in the district of Madura and with his own 
palayapat. The witness is aged 63 years, and there is no reason to think that 
he is either not acquainted with the usage or that his evidence is not bond fide . 

The third witness is Balamukunda Adivalusami Nayak. He owned a 
village named Sukkampatti which was annexed by the Government and he ia 
now in receipt of a money allowance. He is related to the first defendant and 
plaintiffs by marriage and he is 42 years old. He deposes that “ in the 
Ammayanayakanur Zamindari, the zamindar cannot alienate the zamin even 
when the eldest son should succeed to it.” He adds, in cross-examination, 
that no zamindar can alienate, because the zamin is the common property of 
the family and that the first defendant and his predecessor told him that the 
Zamindari of Ammayanayakanur was common to the family. 

The fourth witness is one Arumugasami Nayak, aged 45 years. He is 
related to first defendant. His evidence is that it is not the custom in the 
Kambla Zamindaris in Madura to alienate their zamins and that the zamindar 
ot Ammayanayakanur cannot alienate his zamin. 

The fifth witness Tirumala Muthu Yeera Tiruvengadasawmi Nayakkar, 
bhe Zamindar of Malur, one of the Kambla palayapats, was the first defen- 
1 ant's agent for some time and is related to the first plaintiff. He deposes 
shat the zamindari is inalienable by custom and that the first defendant told 
lim of it. 

The seventh witness Thataya Nayak is a Village Munsif in the zamindari. 
He deposes that no Kambla Zamindar can alienate the zamindari by gift, whilst 
bhore are dayadis and that he knows the custom of Ammayanayakanur and of 
bhree other palayapats. 

The eighth witness is a raiyat attached to the zamindari of Ammayanaya- 
kanur, and he knows the practice prevailing in it from the time of Kamala 
Nayak’ s predecessor. His evidence is that the zamindari is the common pro- 
perty of the dayadis, that it is custom not to alienate the zamin whilst there 
are dayadis and that .nobody has done so. 

The eleventh witness is a raiyat aged 85 years, and he was for some time 
bfae vakii or agent of the zamindar Kamala Nayak, and [800] he. deposes that 
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no zamindar has alieteted the zamin by gift or otherwise and that Kamala 
Nayak told him that the zamiadari was common to all the dayadis. 

The twelfth witness is related to the parties, and he also states that 
Ammayanayakanur is common to all the dayadis and that no zamindar has 
alienated any portion of it. 

The thirteenth witness also states that the zamindari cannot be alienated. 

The foregoing is the oral evidence adduced for the plaintiff. There is 
also oral evidence for the defence — witnesses Nos. 3, B, 9, 10, 11, 12, 13 and 15. 
They all depose that the zamindar can alienate the zamindari at his pleasure, 
that the dayadis have no right to it, that, as he is the istiinirar zamindar, he 
is the sole owner, that he pays no portion of his income to dayadis, that he does 
not remit kists due on their separate property, that they should also obtain 
licenses to cut wood in the paiayagar’s forests, that the palayagar has granted 
oowles of waste land, and that if there has been no gift or sale hitherto, there 
has been no occasion for it. 

Thus, the oral evidence is conflicting. But on comparing it, I find that 
there are some palayagars among plaintiffs’ witnesses and that the witnesses 
j for the defence depose to soveral matters which are inconsistent with the 
documentary evidence which has been set out and with undisputed facts of 
the case. On the other hand, the oral evidence for the plaintiffs receives an 
accession of strength from its agreement with the documentary evidence. 

For these reasons, I am of opinion that the custom of inalienability is 
proved, and that the decreo of the Subordinate Judge should be reversed and 
the claim decreed with costs. 

Shephard, J. — The Subordinate Judge has dismissed the plaintiff s’ suit on 
the ground that it was competent to the late zamindar Bommachi to make, 
and that he did make, a gift of the zamindari in favour of his wife. At the 
time when the suit was filed, the plaintiff', a cousin of the late zamindar, was, 
in virtue of the custom admittedly prevailing in the family, entitled to succeed 
on his death, and now that Bommachi has died since the decree, he is the 
person entitled to actual possession if the gift in question is invalid. 

The sole contention on the hearing of this appeal before us was that thjf 
Judge's ruling as to the powers of disposition possessed by the late zamindfi^ 
was wrong, for the reason that the decision [3Gi] of the Privy Council in Sartaj 
Kuari v. Deoraj Kuari (I. L. R, 10 All., 272) was inapplicable in the circum- 
stances of the case. In that case, as in the present, the donor whose alienation was 
challenged was the holder of an impartible estate and belonged to a family 
governed by the Mitakshara law. The alienation was challenged by the son 
who, by the custom of primogeniture, was entitled to succeed on the donor’s 
death. The decision in that case appears to me to amount to this. The 
proprietary or coparcenary right ordinarily possessed by the son under the 
Mitakshara law does not exist except in conjunction with the right to partition; 
the existence of the proprietary right is the cause of the restriction on the 
father’s powers of alienation ; therefore in the absence of a right to partition 
there is no restriction on the father’s powers of alienation. While it is allowed 
that an impartible estate held by one member of the family may, in a sense, 
be said to bo the common property of the family and that for purposes of 
succession the estate may so be treated, the proposition that the withdrawal 
of the right of partition is consistent with the maintenance of a restraint upon 
alienation is denied. The Judicial Committee, as I read the judgment, disap- 
prove the doctrine stated in the passage from the judgment of the High Court 
footed on page 287 [cf. statement in Naraganti Achammagaru v. Vnnkatackala- 
patt Nayamvaru (I. L. B., 4 Mad., 250, 266] . In conclusion their Lordships 
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observe that 41 if the eldest son, where the Mitakshara 1 | p prevails and there 
is the custom of primogeniture, does not become a go- sharer with his father in 
the estate, the inalienability of the estate depends upon custom which must 
be proved or, it may be in some cases, upon the nature of the tenure.” 


The contention of the appellants 1 vakil with regard to this decision was 
rested on certain features in the present case, which it is argued take it alto- 
gether out of the range of the authority, and secondly was directed to the 
evidence relied on in proof of the custom of inalienability alleged to prevail in 
the family to which the parties belong. It was said, and this is a point 
strongly insisted upon, it would seem, in the Court below, that the zamindar for 
the time being was nothing more than a manager not possessed of any 
proprietary interest in the zamindari. I fully agree with the Subordinate 
Judge in his conclusion on this point. There is [8023 really no evidence in 
support of it except a doubtful phrase used by an amin in a report of some state- 
ment said to have been made by the claimant to the succession in 1816 (Ex- 
hibit A). Then it is said that the decision of the Judicial Committee must be 
taken as confined to the case of father and son, and that it does not follow 
from it that a brother entitled according to custom to succeed in virtue of 
seniority, is devoid of a right to control alienations made by the zamindar for 
the time being. It appears to me, however, that, while allowing the importance 
of the peculiar mode of succession in this case, we cannot put such a narrow 
construction on the judgment of the Judicial Committee. The reasoning of the 
judgment indicates no intention to distinguish between the rights of a brother 
and those of a son. Otherwise the case of Periasami v. Periasami (L.R., 
5 I. A., 61) could hardly have been cited as it is in the judgment (see page 285). 
It would certainly seem to be an anomaly to hold that the owner of an impar- 
tible zamindari having one son and a brother might make a free grant of his 
estate according to his pleasure and so defeat the son's right of succession, but 
that on his son's death the power of disposition became subject to the control 
of his brother. No doubt the son is under certain circumstances in a less favour- 
able position than the brother ; but this is due to the operation of a peculiar 
le of Hindu law under which the father is empowered to alienate property 
order to satisfy debts which his son is equally bound to discharge. In the 
lll&se supposed, that rule clearly would not apply, and the brother's posses- 
sion of a right to restrain alienations, uncontrollable by the son, would be 
unaccounted for. 


It remains to deal with the question whether a custom of impartibility is 
proved by the evidence. The evidence clearly shows that for many years the 
zamindari, which is an ancient one, has descended not to the eldest son of the 
last holder, but to the eldest member of the family. What is called ' dayadi 
pattam ' has prevailed (see especially Exhibit D). A pedigree was put in evidence, 
the accuracy of which is not disputed. According to it the defendant Bommachi, 
who succeeded in 1875, was the eighth zamindar in succession to the fisal 
zamindar who died in 1814. It is obvious that with this peculiar descent the 
reigning zamindar is under great temptation to provide for his wife or 
[303] children by gifts out of the zamindari property. The fisal zamindar 
himself left no son, only a widow and a daughter, but his successor left sons, 
as also did the third in succession and the sixth and the eighth. The fourth 
and fifth left widows. There is no evidence of any alienation by any of these 
zamindars either in favour of sons, wives or daughters (see the evidence ii 
Exhibit X$ of third witness for defendants, page 197). The zamindari remans 
now as it. was originally constituted. Not only is it shown that no alienatic 
t for temporary purposes) have been made, but there is also pro 
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circumstances render inj^it likely that alienations would , in the absenoe of a 
restricting custom, have been made. The appellants’ vakil relies on this evi- 
dence as satisfying tbe test laid down by the Judicial Committee. In 1870, 
and for some years previously, Kamala Nayak, who had held tbe zamindari 
since 1827, was in pecuniary difficulties. Loans had ^een raised, the zamindari 
had been leased out, and a sale had been threatened. In February 1870, the 
defendant Bommachi intervened to protest against an impending sale. His 
petition describes the zamindari as belonging to the dayadis in common (Exhi- 
bit Z). On the 24th March 1870, an agreement was entered into between Kamala 
Nayak, Bommachi, the defendant, and six other members of the family. Ponni 
Chinnama, who in fact succeeded Kamala, was not a party to the agreement. 
His right to succeed had been denied (see Exhibit P), but was established in 
the suit brought against him by the defendant Bommachi. The Subordinate 
Judge remarks that the agreement of 1870 does not recite any custom and was 
an arrangement “ brought about for the first time and for a particular purpose.” 
The expressions about the zamindari in this and subsequent documents are 
referred by the Judge to the idea commonly prevalent at the time, that the 
mindar, for the time being, had only a life-interest. The evidence of the 
itnesses called to prove the custom of alienability he treats in the same way. 
If, however, the conduct of the members of the family shows that they were 
under the belief that the zamindar, for the time being, was not competent to 
alienate the family property, that is clearly evidence in support of the alleged 
custom. Evidence showing that they guided themselves by a certain rule is 
evidence of their consciousness that this rule was obligatory. In this view the 
agreement of 1870 is of the gieatest importance. [30i] Six days previously 
Kamala had, with the concurrence of his kinsmen who attested the document, 
executed a lease in favour of Adimulam Pillai and another. The agreement 
recites this fact and proceeds to make provision to guard the zamindari against 
danger in the future. It declares that none of the executants are for the next 
thirty years, the period of the lease, to pledge the zamindari property, that bonds 
and other documents executed by any zamindar are to be attested by the adult 
members entitled to succeed, and it provides that the dayadis shall, artoording^ 
to the original custom and mode of enjoyment of the zamindari, obtain tin 
title of zamindar and exercise all powers one after the other according tci 
seniority of age. The zamindari is described as common property. It is natural 
that Adimulam should, for. his own security, have required the attestation of 
his lease by Kamala’s immediate successors. But the execution of this agree- 
ment was not required to protect Adimulam (see evidence of the twentieth 
witness for the defendant). It is not alleged that there was any fraud practised 
either upon Kamala or Bommachi in the execution of this agreement. (See 
Exhibit AA, deposition of Bommachi). The object of it was clearly 
to protect the zamindari by restricting the powers of the reigning 
zamindar. The acquiescence of Kamala Nayak and of his probable successors 
in such an arrangement is inconsistent with belief on their part that the 
zamindar, for the time being, might dispose of the zamindari as he 
pleased. Unless it was believed that the zamindar was not possessed of 
absolute powers of alienation, it is not intelligible why care should have been 
taken to say that the admitted debts were binding on the zamindari or why 
Kamala and Bommachi, as his intended successors, should have consented to 
have their hands tied. The objeot of this evidence is not impaired by the 
subsequent proceedings. As already stated, Bommachi Nayak succeeded Kamala 
i|p his death in 1871 and died in 1875. In 1876 the lessees brought a suit 
»pinst Bommachi and the other members of the family. As far as the lease 
concerned tbe lessees failed, but they obtained a decree for a larger sum 
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found to be due to the plaintiffs. The judgment in thaj^suit assumes that the 
zamindar Kamala was not competent to make a valid alienation of the estate 
save for debts binding on thr estate according to ordinary Hindu law. It 
was Bommsj.chi’s case that Kainala’ could not lawfully deal with anything but 
his life-inrerest [303] in fche property. For payment of this sum provision was 
afterwards made by the execution of an instrument, dated May 1883, in favour 
of Arunachella, who had taken tn assignment of the decre#. In this instrument 
the zamindari is described as belonging to us " and the transaction is said to 
be entered into “ for the welfare of ourselves and of our zamind- 
ari.” The instrument is executed by Bommachi and five members of the 
family. In addition to this evidence of the conduct of the family, there 
is the evidence of several witnesses including the plaintiffs themselves 
and other neighbouring zamindars who speak to the custom said tb obtain 
among the Kambla zamindais. This evidence cannot be disregarded. The 
Judge does not say he disbelieves the witnesses, but he appears to think 
the task of proving the custom a hopeless one. He seems to have been greatly 
influenced by a passage in Mavne's Hindu Law , § 315. Against this evidence 
in support of the alleged custom really no evidence is adduced by the defendant, 
The defendant Bommachi was not called, although a deposition made by hin®P 
on previous occasions, which required explanation, was put in. There is 
no explanation of his conduct with regard to the agreement in 1870, 
or of his action in 1890 and 1891 in first making a gift in favour of his 
wife and daughter dealing with the self -acquired property only, then 
revoking it eight months later, and finally, in November 1891, making a 
gift of the zamindari in favour of his wife (Exhibit VIII). It would appear 
from the issues framed and the judgment of the Subordinate Judge, that, although 
the custom of inalienability was set up and insisted upon, more prominence 
was given to the contention that the zamindar, for the time being, was a mere 
manager and perhaps to other contentions which have now been abandoned. 
This circumstance, coupled with the erroneous idea entertained by the Judge 
as to the possibility of proving the alleged custom, may account for the cursory 
notice which the judgment gives of the evidence bearing on the question of 
tpstom. In my opinion there is a body of evidence pointing to the conclusion 
Jihat the zamindari has, for a long course of years, been treated as inalienable 
at the mere will of the reigning zamindar. There is the peculiar mode of 
succession, and the fact that although occasions were frequent on which aliena- 
tions might have been expected, no absolute alienation of any part of the estate 
is proved to have been made before 1890. There are admissions of the defen- 
dant Bommachi wholly [30d] unexplained. There is his conduct and the 
conduct of the other members of the family with reference to the agreement 
of 1870 and to the suit of 1876 brought by Adimulam Pillai. Again, there is his 
conduct immediately preceding the gift now impugned. Added to all this, there 
is a mass of evidence given by witnesses who are in a position to know the facts 
and who, with the exception of those belonging to the family, are not said to be 
interested or untrustworthy. I think that the custom has been sufficiently 
proved and that the appeal ought, therefore, to be allowed. 

NOTES. 

[The facto! an estate being impartible does not involve the proposition that it is 
inalienable inter vivos , 10 All., 272 or by will, 22 Mad., 383 on appeal from (1897) 20 Mad., 

1 67 . See also (1897) 20 Mad . , 207 . 

There might exist a custom of inalienability reducing the holder for the time being to the 
position of a holder for life (18 Mad., 287) but even then, neither the heir presumptive nor 
the other members of the family have anything more than a spes succession is in it, (1907) 

80 Mad., 255 : 17 M. L. J., 201 : 2 U. L. T., 167; (1909) 32 Mad., 429 at 438 : 19. 
fc. J., 401.J 
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APPELLATE CIVIL— PULL BENCH. 


The 11th and 25th March , 1895 . 

Present : 

Sir Arthcjr J* H. Collins, Kt., Chief Justice, Mr. Justice 
Parker, and Mr. Justice Subramania Ayyar. 

Eshoor Doss (Plaintiff) Appellant 

versus 

Venkataaubba Rau (Defendant) Respondent.* 


Gntract i ct—Act IX of 1872, s. 30 — Wagcrina contract — Contract 

for differences. 

A on various occasions agreed to soil to B certain amounts of Government of India 
promissory notes, amounting in all to the nominal value of four and a quarter lakhs, for 
ivery on the following BOth of November. On the 28th of November, B agreed to sell to 
A Government of India promissory notes of the nominal value of four and a quarter lakhs 
for delivery on the 30th of November. A did not perform his contract to sell, and B now 
sued to recover, by way of damages, the difference between the prices at which A had agreed 
to buy and sell. It appeared that it had been the intention of both plaintiff and defendant 
that no delivery should be made under the agreements, but that the differences only should 
be paid : 

Held, that the plaintiff was not entitled to recover, for the reason that the agreement 
sued on was void under Contract Act, section 30, T as being a gambling transaction. 


APPEAL under Letters Patent, section 15, against the docree of the High Court 
in the case of Eshoor Doss v. VenkaLasubba liau already reported (I. L. R. 
17 Mad., 480). 

[307] Mr. B. F. Grant for Appellant. 

Mr. E. Norton for Respondent. 


Collins, C, J. — The only question to be decided in this appeal is what was 
the intention of the parties when they entered into the transaction in question. 
The appeal from the decision of Mr. Justice Davies was originally heard by the 
late Sir T. MUTTUSAMl Ay^ar and Mr. Justice Best, and there was a difference 
of opinion between the two learned Judges as to the intention of the parties 
at the time the contract was entered into. The plaintiff, a sowcar, alleges that 
he entered into a contract with the defendant to buy from him Government 4 
per cent, paper, that it was an honest commercial transaction, and that he 

* Letters Patent Appeal No. 60 of 1894. 


f[Sec. 30 : — Agreements by way of wager are void, and no suit shall bo brought for 
, recovering anything alleged to be won on any wager or entrusted 
Agreements by way or an y p etgon to a bide the result of any game or other uncertain 
event on which any wager is made. 


wager void. 


This section shall not be deemed to render unlawful a 
Exception in favour of subscription or contribution, or agreement to subscribe or 
certain prises for horse contribute* made or entered into for or toward any plate, prize 
racing or sum of money, of the value or amount of five hundred rupee& 

or upwards, to be awarded to the winner or winners of any horse- 


race. 

QQ A . Nothing in this section shall be deemed to legalize any 

Section 294-A, or tne transaction connected with horse-racing, to which the provisions 
I. p. 0., not to be affected. o{ g a94 . A o{ the LP . 0ii app i y .] * 
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expected the defendant to deliver to him the am#nt he bought, 
B^4,25,000 on the date named in the oontract, and he would have been ready 
to pay for the same. The defendant, a retired vakil, on the other hand 
contends that it was a gambling transaction, that neither he nor the plaintiff 
intended that any paper should bo delivered, but that the differences only 
Should be paid. The law on this subject appears to be dear that agreements 
between buyers and sellers of shares and stocks, to pay or jSweive the 
between their prices on one day and their prices on another day, i^re gammg 
and wagering transactions, and in India are void under section 30 of the 

The plaintiff Raja Eswara Doss was called on his own behalf and deposed 
that he in October and November 1891, through a broker, had boqght the 
Government paper from the defendant to be delivered on the SOth Noveraber 
1891, that be also sold the defendant on the 28th November Rs- 4 , 25 , 000 , and 
that therefore he claimed the difference in the price of the G?^nment pai^, 
the value of the paper being higher on the day he sold than it was in October 

when he bought. 

The plaintiff’s second witness was a Mr. Berry, who describes himself 
stock-broker ; he has had dealings in Government paper with both plamtifl 
and defendant, but he does not say that he ever delivered any paper to either 
of them • he says there is a settling day for completing transactions on the 
principle of a blnking clearing house ; he admits there are many transactions 
iL Government paper in which no paper changes hands, and native dealers 
neneraUy meet their contracts by asking the purchasers to take delivery 
from somebody else, and paying or receiving the [3081 difference or by selling 
back— that is their custom. The plaintiff’s third witness was Venkataohella 
ChetM a dealer in Government paper and a shopkeeper ; he is largely indebted 
2 Plaintiff he had dealings with the defendant in Government paper and 
tried to obtain his differences; he describes the methods employed m these 
transactions ; he says there is no intention at the time of purchase that 
Government notes should be actually delivered or money paid, but at the time 
kof settlement a letter is given authorizing the vendor to deliver ^to the pur- 
/.chaser and the purchaser to take from the vendor; he says he has bundles of 
such letters; he also says that, when plaintiff went to defendant s place on 
the 30th November, he did not ask for delivery of the paper, but only for 
differences!* It is worthy of remark that the plaintiff who de^s m many 
S of Government paper, gives no instance in which he either delivered or 
received Government paper, except on one single occasion just before he brought 

fchW The defendant’s evidence was to the effect that thedifferenceswereonly 
to be paid and no paper was to be delivered; the plaintiff’s broker srnd p amtiff 
was a P good man and would pay the differences, and he said the plaintiff bad 
made similar enquiry about defendant. 

The defendant’s second and third witnesses are brokers, and the third 
negotiated some of the plaintiff’s sales, and it appears from their evidence that 
SambUng in Government paper is very common in Madras ; one witness sa,ys 
ft has been going on for twelve years ; the entry in the contract of a date for 
delivery is merely nominal and differences only are paid and received. 

The evidence satisfies me that both plaintiff and defendant “tended that 
difference| only should be paid, and were perfectly aware that they were 
entering into a gambling transaction. 

I would dismiss this appeal and with oosts. 
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Parker, J. — The judgments of the learned Judges proceed on the basis 
. that the intention must be mutual, and the only point on which they differ in 
opinion, is as to whether, at the time of making the contract, the plaintiff 
regarded and intended it as a contract for the payment of differences only. 
That this was, the intention of the defendant is not disputed, but it is urged 
that the plaintiff fully intended and was prepared to accept and deliver the 
Government paper if itecessary. 

[809] It is contended that this case is exactly similar to Tod v. Lakhmidas 
Pwshotamdas (1. L. R , 16 Bom., 441). In that case as in this the contracts 
were in the usual mercantile form and were made through brokers, the princi- 
pals not being brought into contact with each other at the time the contract 
was made. In the Bombay case, however, it was found that, though the 
transactions were highly speculative and usually cancelled one another, it was 
not proved to be the intention of both the contracting parties, under no 
circumstances, to call for and give delivery from or to each other. 

In the present case it is observable that the same broker acted for both par- 
ties, and that, though they were not brought into contact at the time defendant 
contracted to sell Government paper to plaintiff, each had made enquiry before- 
hand of the broker, not whether the other would be able to deliver Government 
paper, but whether he would be able to pay differences. When, on November 
28th, it was rumoured that defendant was in difficulties, plaintiff with others, 
who had bought paper from defendant, went to his office and asked not whether 
the paper would be forthcoming, but whether differences would be paid. This 
was before the execution by plaintiff to defendant of a sale note for the amount* 
bought. The evidence as to this conversation* shows that it was never even 
suggested that defendant should perform his contract by the delivery of paper. 
The sole question discussed was the payment of differences. Defendant offered 
8 annas premium, which plaintiff would not accept, and finally it was arranged 
by Vencatachella for plaintiff that the full amount of differences should be paid, 
hut that six months’ time should be given. 

Though plaintiff has been engaged in these transactions for a considerable 
time, there is evidence that he only passed paper on one single occasion. This 
was in 1892 about two months before the present suit was brought and after 
defendant had, by Exhibit B on 3rd December 1891, repudiated his legal lia- 
bility to pay the differences. In 1892 the plaintiff must of course have realized 
the importance of being able to show that paper did sometimes change hands 
at settling day in settlement of these transactions. 

1 agree in the conclusion of the late Mr. Justice MUXTUSAMI Ayyar that 
plaintiff fully understood the contract was for the payment of differences only. 
I would dismiss this appeal with costs. 

[310] Subramania Ayyar, J. — 1 also agree in the conclusion that the 
plaintiff fully understood that the contract was for the payment of differences 
only. I have nothing to add to the reasons for this conclusion so fully stated 
by the late Mr. Justice Muttusami Ayyar or to the observations of PARKER, J. 
in his judgment. The appeal fails and should be dismissed with costs. 

Branson dt Branson , Attorneys for Appellant. 

Wilson it Kino, Attorneys for Respondent. 


NOTES. 

[8*e also (1906) 80 Bom., 83; (1898)22 Bom., 899 ; (1908) 5 Bom., L.R.,768; 88 
Bom., 204; 16 Bom., L. R., 213 ; 21 T. C., 878.] 
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APPELLATE CIVIL. 

Thejst, 2nd and 19th April , 1895. 

Present : 

Sir Arthur J. H. Collins, Kt„ Chief Justice and 
Mr. Justice Best. 

Edward Clarke (Defendant) Appellant 

versus 

The Chairman, Ootacamund Municipal Council (Plaintiff) 

Respondent/' 

District Municipalities Act (Madras) — Act IV of 1884, ss. 47 , 63 — Land 
tax — Land unappropriated to buildings. 

A municipal council under the Madras District Municipalities Act has no power to levy 
a tax on any land exceeding seven-and-a-half per cent, on the annual value of such land. 

The meaning of the term “ lands unappropriated to any building ” in Madras District' 
Municipalities Act, section 63, clause (2) considered. 

SECOND Appeal against the decree of T. Weir, District Judge of Coimbatore, 
in Appeal Suit No. 33 of 1894, reversing the decree of A. F. Elliot, Acting 
^Subordinate Judge of Nilgiris, Ootacamund, in Original Suit No. 67 of 1893. 

The plaintiff, who was the Ootacamund Municipal Council, sued by its 
chairman to recover Rs. 559-14-0 alleged to be due from the defendant, in respect 
of three half years ending the 30th September 1893, on account of a tax 
imposed under the Madras District Municipalities Act, section 63, clause (2). 
The defendant denied that the land in question was unappropriated to any 
£311] building, and claimed that he was only liable to assessment in respect 
of his land under sections 47 and 50. 

The Subordinate Judge held that the lands in question were not unappro- 
priated to any building within the meaning of the Act and dismissed the suit. 

The District Judge reversed the decree of the Court of first instance and 
passed a decree as prayed, holding that the lands in question were unappro- 
priated £o any building, and that the imposition of the tax was not ultra vires . 
As to the first point he expressed the opinion that the expression “ appropriated 
to buildings M signified “ set apart for the use and enjoyment of the buildings.’* 

The defendant preferred this second appeal. 

Mr. O . P . Johnstone for Appellant. 

Mr. J. G. Smith for Respondent. 

Collins, C. J. — This is an appeal from a decree passed by the District 
Judge of Coimbatore reversing a decree of the Acting Subordinate Judge 
(Mr. Elliot) of Ootacamund. 

The suit was brought by the chairman of the Municipal Council of Oota- 
camund against Mr. Edward Clarke, the owner of oertain lands within the 
municipal limits, called Bishopsdown and Belmont, for oertain taxes levied 
under the authority of the Madras Aat IV of 1884. 

The municipal council on the third of March 1892 resolved that a tax on 
all lands unappropriated to buildings be imposed according to area under 
section 63, clause (2) of the above Act, and that it be fixed for 1892-93 at 

* Second Appeal No, 1788 of 1894. 
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Rs. 1-8*0 per acre or 476 pies per 80 square yards. The council allege that 
about 248*83 acres of the defendant's holding comes within the definition of 
land unappropriated to any building and therelore becomes subject to the tax 
of Us. 1-8-0 per acre. * 

Two questions arise — (1) Has the municipal council power to levy a tax 
on any land exceeding 74 per cent, on the annual value of such land ? (2) Is 

the defendant's 248‘83 acres unappropriated land within the meaning of section 
63 f clause (2) ? 

The first question depends upon the construction of Act IV of 1884, 
sections 47 and 63, clause ,2), 

Chapter III is headed “ taxes and tolls, and mode of realizing them, ” 
and section 47 enacts that “ the taxes and tolls to be levied, for the purposes 
of this Act, shall be as follows " clause (ii) — “ A yearly tax on lands and 
buildings, not exceeding [312] 74 per centum on the annual value of such lands 
and buildings.” Section 48 authorizes the council to raise funds with the 
approval of the Governor in Council from any of the sources mentioned in 
section 47 at a rate or rates not exceeding those specified in section 47. 

Section 50 enacts that, when the municipal council shall have determined, 
with the approval of the Governor in Council, to levy any tax or tolls, it shall 
be notified in a particular manner and such tax or tolls shall be levied in the 
manner hereinafter provided. Section 63 is the section declaring how such 
tax or tolls shall be levied ; it enacts that if the municipal council notify, under 
section 50, that an annual tax shall be levied on buildings and lands, the chair- * 
man shall impose such tax at the rate specified in such notification on all 
buildings and lands, with certain exceptions immaterial to this case. 

Clause (2) states that “ in the case of any lands unappropriated to any 
building, or occupied by native huts, the chairman may, subject to the approval 
of the municipal council, impose such tax at an annual rate, not exceeding 
annas four for every eighty square yards of such lands, in lieu of the rate 
specified in the said notification. ” 

It is contended by the plaintiff that clause (2) authorizes the chairman to 
impose a tax of annas four for every 80 square yards amounting, it is said, to 
over Rs. 15 per acre on all lands unappropriated to any building, or occupied 
by native huts, even though the sum levied be far in excess of the sum to be 
levied under the authority of section 47, clause (ii). 

I think this contention cannot be supported. Section 47 limits the yearly 
tax on lands and buildings to 74 per centum on the annual value of such lands 
and buildings. No land, therefore, can be taxed beyond 74 per cent, on the 
annual value of such land. 

In section 63, clause (i), the tax is to be levied on buildings and lands (the 
words used in section 47 are lands and buildings) and such tax shall be imposed 
at the rate specified in the notification under section 50. 

Sub-section (2) deals with lands unappropriated to any building or occupied 
by native huts, but the words in section 47 are large enough to include all land 
in the municipality. It may be that sub-section (2) was drafted for the pur- 
pose of enabling the municipality to deal with the waste land in the munici- 
pality in the [313] occupation of persons not being owners thereof, and the 
words 11 or occupied by native huts ” lend some colour to the suggestion ; it is 
to be observed that section 64 enacts that the tax imposed under section 63 
shall be payable by the owners of such “ buildings and lands, ” using the words 
in $ection 63, clause (1), and omitting the description in clause (2). 


587 



Mad. 814 edWakd cLarKA i>. ' 

It would be unreasonable to hold that it was the intention of the Legisla- 
ture, after enacting that a tax should be levied on lands and buildings not 
exceeding 7b per cent, on their annual value, to allow the chairman of the 
municipality to tax lands at a rate greatly exceeding the amount provided for in 
section 47. If the chairman taxes what is termed “ lands unappropriated to 
any building, or occupied by native huts,” he is controlled by section 47 and in 
whatever sum he assesses the amount of the tax, such tax must not exceed the 
amount specified in section 47. 

It was stated at the bar that clause (2) of section 63 remained a dead 
letter as far as the Ootacamund Municipality was concerned for many years 
and it would seem that former chairmen exercised a wise discretion in for- 
bearing to put in force a section which undoubtedly is very difficult to ponstrue 
consistently frith the plain intention of the Legislature as evidenced by 
section 47. 

I am of opinion that the action of the municipality in taxing the lands of 
the defendant in the manner described in the plaint was ultra vires. 

This finding is sufficient bo dispose of the appeal and renders it unneces- 
sary to consider the second ground ; but I must not be taken to agree with the 
District Judge in his construction of the words “ lands unappropriated to any 
building.” 

This appeal must be allowed and the decree of the District Judge set aside 
and that of the Subordinate Judge restored and the respondent must pay the 
appellant his costs in this and the Lower Appellate Court. 

Best, J. — The question for decision in this appeal is whether the District 
Judge of Coimbatore is right in holding the lands in question to bo “ unappro- 
priated to any building” and consequently liable to he taxed under clause (2) 
of section 63 of the District Municipalities Act No IV of 1884 (Madras). 

Section 47 of the Act states what “the taxes and tolls to be levied, for 
the purposes of this Act, shall be ” and among them is [clause (ii)J “ a yearly 
tax on lands and buildings not exceeding [314] 7b per centum on the annual 
value of such lands and buildings.” Section 48 authorizes the municipal 
council “ with the approval of the Governor in Council, ” to raise funds for 
the purposes of the Act from all or any one or more of the sources before 
mentioned, at a rate or rates not exceeding those specified in the last preced- 
ing section. Section 50 provides for notification of the rates at which such 
taxes or tolls are to be levied, and also directs that they “shall be levied in 
the manner hereinafter provided,” i.e in section 63, clause (1), which is as 
follows : — “ If the municipal council notify, under section 50, that an annual 
tax shall be levied on buildings and lands in the municipality, the chairman 
shall impose such tax at the rate specified in such notification, on all buildings 
and lands, excepting lighthouses, public piers, wharfs, jetties,” and certain 
other buildings and places set apart for charitable or religious purposes with 
which the present appeal is in no way concerned. 

Clause (2) of the same section is as follows : — “ In the case of any lands 
unappropriated to any building, or occupied by native huts, the chairman may, 
subject to the approval of the municipal council, impose such tax at an annual 
rate, not exceeding annas four for every eighty square yards of such lands, in 
lieu of the rate specified in such notification.” 

No doubt, as observed by the Judge, the tax to be imposed under this last 
clause is directed to be in lieu of the rate to be specified in the notification issued 
under section 50, but that circumstance does not warrant the conclusion that 
it may he ,in excess of the 7b per centum on the annual value which is the 
.maximum fixed by clause (ii) of section 47. 
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Clause (2) of section 63 appears to have been intended for mitigation of 
the tax on small holdings. It gives power to the chairman, with the approval 
of the municipal council, to impose on lands “ unappropriated to any building, 
or occupied by native huts,” a tax at a rate different from that sanctioned by 
Government as'the ordinary rate to be charged on lands and buildings within 
the municipal limits. In this connection it is to be remarked that the remain- 
ing clause (3) of the same section directs that <s the chairman shall exempt from 
tax under this section any building or land, the annual value whereof is less 
than rupees six if it be the owner’s sole property liable to tax under this Act.” 

raifl] It is unreasonable to suppose that it was intended to confer on the 
chairman and councillors, without the sanction of Government (such sanction 
not being provided form clause (2) of section 63] , the power of assessing lands 
at a higher rate than that sanctioned by the Governor in Council under 
section 48 which happens in the ease of the Ootacamund Municipality, the 
respondent in the present case, to be the maximum rate chargeable under the 
Act, namely, per cent. 

If the above view of clause (2) of section 63 is correct, as I think it is, it 
is not very material for the purposes of taxation under the Act whether the 
plaint lands are held to be, or not to be, “ appropriated ” to the houses to 
which they respectively belong ; for, under clause (1) of the same section, both 
buildings and lands are chargeable with the tax at the rate notified under 
section 50, which, as already observed, is in this particular municipality the 
highest possible under the Act. But, in my opinion, the land which forms the 
compound of a house and is let with the house when the house is let., 
is appropriated to that house, and the mere fact of the owner obtaining 
profit therefrom by selling laterite and granite quarried from such land, 
or the milk of cattle grazed thereon, or firewood obtained from trees 
grown on the land, does not render the land unappropriated to the buildings ; 
nor will the fact of a portion of the land being planted with tea necessarily 
make it land unappropriated to the house. In the present case, however, it is 
admitted that 15 acres of the Belmont property, which is cultivated with tea, 
are reserved when the house is let ; and of the Bishopsdown pro]>erty, some 
5 acres are admittedly leased to tenants separately. These portions may be held 
to be no longer appropriated to the buildings called, respectively, * Belmont’ 
and ‘ Bishopsdown,’ but the other lands cannot be so considered merely because, 
instead of using them as pleasure grounds, the owner utilizes them for the pur- 
pose of grazing cattle, etc., with a view to pecuniary profit. If, in consequence 
of the profit thus derived, the annual value of the lands is enhanced, it is open 
to the municipality to assess the land at such enhanced value, but that is no 
reason for taxing it under clause (2) of section 63 at a rate higher than is 
permissible under the Act. 

I would therefore allow this appeal, and, setting aside the decree of the 
Lower Appellate Court, restore that of the Court of [316] First Instance, and 
direct the plaintiff to pay defendant’s costs throughout. 

Barclay , Morgan & Orr, Attorneys for Bespondent. 

NOTES. 

£ See also 24 Mad., 195.} 
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APPELLATE CIVIL. 

The 14th and 19th February, 1895. 

Present : 

Mr. Justice Best and Mr. Justice Subramania Ayyah. 


Puiiamma (Defendant No. 6) Appellant 

versus 

Pradosham and others (Plaintiff’s heirs and Defendants 


Nos. 7, 8 and 9) Respondents.* ' , 

Civil Procedure Code — Act XIV of 1889, ss, 980 to 983 — Limitation 
Act— Act XV of 1877, sch. II, art. 11.— Mortgage. 

Land having bean granted to several persons jointly, disputes arose among them with 
reference to its allotment. The disputes having boon settled by arbitration, one of the grant' 
ees sold his share to the plaintiff. Before the arbitraniou, another of the grantees mortgaged 

7 acres of the land to A , who did not become a party to the arbitration. A subsequently 
obtained a decree on his mortgage and proceeded to execute it by attachment. The plaintiff 
intervened in execution, but in 1831 the Court passed an order stating that the plaintiff’s land 
was not attached, and in fact his possession then remained undisturbed. A subsequently 
executed his decree and purchased tha land brought to sale by the Court. The plaintiff’s 
possession was disturbed under colour of this purchase, and he now sued in 1889 to recover 
the land sold to him : 

Held , (1) that the order of the 1st of March 1884 was not an order within the meaning 
of Civil Procedure Code, section 288, and accordingly that the suit was not barred by the 
one year’s rule of limitation ; 

(2) that the plaintiff’s vendor had, after the arbitration, a good title against both 
A and his mortgagor, and that the plaintiff was entitled to recover. 

SECOND Appeal against the decree of G. T. Mackenzie, District Judge of 
Kistna, in Appeal Suit No. 546 of 1891, affirming the decree of 0. V. Nanjun- 
dayya, District Munsif of Masulipatam, in Original Suit No. 685 of 1889. 

, Suit to recover certain land. Certain persons, including the plaintiff’s vendor 
and defendant No. 5, had certain lands allotted to them and disputes arose 
among them with regard to the allotment. During the continuance of these 
disputes defendant [817] No. 5 mortgaged 7 acres and 76 cents to defendant No. 7. 
After the disputes had been compromised and a settlement made by arbitra- 
tion between the allottees, one of them sold to the plaintiff his share 
including the land in question in this suit. Subsequently defendant No. 7 
obtained a decree on his mortgage and proceeded to execute it by attachment. 
The plaintiff intervened claiming that the property attached belonged to him, 
and the Court, thereupon, made an order, dated 1st March 1884, filed in the 
suit as Exhibit I, stating that the land of the plaintiff was not attached ; and 
the possession of the plaintiff was not disturbed. Subsequently, however, 
defendant No. 7 brought certain lands to sale in execution of his decree; became 
himself the purchaser, and sold the lands purchased by him to defendants Nos. 

8 and 9. These persons together with defendant No. 6 alleged to be their 
tenant ousted the plaintiff inducing his tenants to take part against him. 

The District Munsif passed a decree for the plaintiff and his decree was 
affirmed by the District Judge. 

: , ~~ ~~ * Second Appeal No. 799 of 18987 " " 
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Defendant No. 6 preferred this second appeal. 

Narayana Ban for Appellant. 

Pattabhirama Ayyar for Respondents Nos. 4 and 5. 

Judgment. — Burra Surya Narayana, the fifth defendant, one Thamma 
Narasimman and certain others jointly applied to the revenue authorities and 
obtained from them some waste lands which belonged to the Government. 
They proceeded to make a division of the property. But disputes having arisen 
among them they submitted their differences to the arbitration of Mr. Koralla 
Subrayudu, a Deputy Collector. According to the settlement made by this 
officer, the lands in question, 776 acres, were allotted (with other iands) 
to the share of the said Thamma Narasimman, who sold the share thus 
obtained by him to the plaintiff. The plaintiff, however, failed to get posses- 
sion. Be brought a suit in 1882 against the fifth defendant and others, got a 
decree in his favour, obtained possession of the lands and leased them to first 
and second defendants. 

The fifth defendant, under whom the other defendants claim, as will 
presently appear, had, however, mortgaged to the seventh defendant the lands 
in question before the submission to arbitration referred to above, and the 
seventh defendant was not a party either to the settlement by the Deputy 
Collector or to the suit of 1882 just alluded to. 

[318J In 1883 the seventh defendant sued the fifth defendant upon his 
mortgage, got a decree and caused the lands in dispute to be sold for his decree 
debt and himself purchased them at that sale, and subsequently sold them to 
eighth and ninth defendants, The sixth defendant, claiming through the 
eighth and ninth defendants, ousted the plaintiff from the lands in collusion 
with first and second defendants. Hence this suit. 

Jt should be observed that no attempt is made by the defendants to im- 
peach the partition made under the Deputy Collector’s award on the ground of 
any fraud or collusion to the prejudice of the mortgagee, the seventh defend- 
ant, oi any other party. 

The lower Appellate Court gave plaintiff a decree holding in substance, 
that the seventh defendant had no right to proceed against the property in 
question, since it was allotted on partition to the plaintiff’s vendor Thamma 
Narasimman. The sixth defendant appeals, and it has been argued before us 
on his behalf that the decision of the Courts below is wrong. But we are 
unable to accept this contention. 

At the time the fifth defendant mortgaged the 776 acres dn question he 
had no specific or exclusive right to them. He then possessed but an undivided 
interest in the whole of the lands granted to him and others jointly, including 
those in dispute and the mortgage made by him was clearly subject to the 
conditions and liabilities which at the date of the transaction affected his 
undivided interest in the property mortgaged. 

It is quite clear that each and every one of the persons, who held such 
undivided interest, was entitled to claim a division and obtain his share of 
the common property free from any incumbrances created by any of the other 
co-owners, provided, of course, no fraud was committed in obtaining the share. 
The general principles applicable to the question under consideration are thus 
stated in Domat's Civil Law, section 1671, cited by Dr. Rash Behari Ghose in 
his work on mortgages. “ If in an estate belonging in common, without any 
division or partition, to two or more persons, such as co-partners, co-heirs 
or others, one of them has mortgaged to his creditor either all his estate 

or the right which he had to that estate, this creditor will have his 

■ ^ 
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mortgage upon the undivided portion of his debtor as long as the estate shall 
remain in common. But after the partition, the right of this debtor being 
limited to the portion that has fallen to his lot, the mortgage of his creditor 
[31fl] will be also limited to the same. For, although before the partition, 
the whole estate was subject to the mortgage for the undivided portion of the 
debtor, and though a right which is acquired cannot be diminished, yet seeing 
the debtor had not a simple and immutable right of enjoying his share of the 
estate always undivided, but that his right implied the condition 
of a liberty to all the proprietors to come to a partition in order to assign to 
every one a portion that might be wholly and entirely his own, the mortgage 
which was only an accessory to the debtor’s right, implied likewise the same 
condition and affected only that which should fall to the debtor’s share, the 
portions of the others remaining free to them. But, if in the partition there 
was any fraud committed, the creditor might procure a redress of what has 
been done to his prejudice.” 

This is the view adopted by the Privy Council in Byjnath Loll v. 
Bamood 2 en Chowdry (L. R.. 1 I. A., 106), and followed by MACPHERSON and 
BEVERLEY, J J., in Hem Uhunder Ghose v. Thako Muni Debt (I. L. R., 20 
Cal., 533), a case very similar to the present. The lower Courts were therefore 
right in holding that the plaintiff’s vendor, by the partition made under the 
settlement of the Deputy Collector, obtained a good and valid title to the lands 
in question not only against the fifth defendant but also against the seventh 
defendant, his mortgagee. 

Another point raised by the appellant is that the plaintiff is precluded 
from maintaining this suit by reason of the order (Exhibit 1) of the District 
Munsif, dated the 1st March 1884, passed on a claim petition filed by the 
plaintiff on an attachment made in execution of the decree obtained by seventh 
defendant against fifth defendant in Original Suit No. 1027 of 1883. This 
contention also is unsustainable. The findings of the lower Appellate Court 
in the present litigation is no doubt that the disputed lands were in fact 
attached and sold in execution of that decree. The order relied on by appel- 
lant merely says “ there is nothing to show that the petitioner’s lands 
have been attached.” It does not appear to have been an order 
passed after investigation as required by section 278 of the Code of Civil 
Procedure. Consequently, it is not an order within the meaning of section 
283 to which the limitation of one year is applicable. C/. Chandra Bhusan 
Gangopadhya v. Bam Kanth Banerji (I.L R., 12 Cal., 108). 

[320] It was next argued that the plaintiff’s vendor Tharama Narasimman 
stood by and allowed the fifth defendant to deal with the lands in question 
as his own exclusive property and that plaintiff is consequently estopped from 
questioning the mortgage to the seventh defendant or the proceedings taken to 
enforce it. This point is taken for the first time in the argument in second 
appeal and without any materials whatsoever on the record to support it. 
Under these circumstances we cannot permit such a contention to be taken 
at this stage. 

We dismiss this appeal with costs. 


MOTBV. 

I See the Notes to 18 Mad., 365 supra.] 
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APPELLATE CIVIL. 

The 20th , 23rd and 24th October, 1893 and 4th May and Oth November, 1894 

and 1st May, 1895. 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 

Orr and others (Plaintiffs) Appellants 

versus 

Raman Chetti and others (Defendants) 

Respondents.* 

Easement by custom — Water rights — Landlord and Tenant . 

The plaintiffs were lessees from a zamindar of his entire zamindari and were in occupation 
of lands depending for irrigation on a tank into which a natural stream emptied itself. The 
defendants were tenants in the zamindari, holding (under a lease prior to that of the 
plaintiffs) land supplied with water by an irrigation channel from the stream. The defendants 
erected a dam across the stream when it was low, and this had the effect of diverting all the 
water into the irrigation channel supplying thoir land. In a suit for an injunction that the 
dam be removed, the lower Appellate Court upheld a plea by the defendants that the dam 
had been erected in exercise of an established customary right of easement : 

Held, that the customary easement asserted by the defendants was not unreasonable, 
and was enforceable by them against the lessees of the zamindar. 

SECOND Appeal against the decree of P. Narayanasaini Ayyar, Subordinate 
Judge of Madura, West, in Appeal Suit No. 337 of 1891, reversing the decree of 
8. Dorasami Ayvangar, District Munsif of Sivaganga, in Original Suit No. 15 of 
1890. 

Suit by the plaintiffs for the removal of a dam placed by the defendants 
across the Palar river. This river rises in the Karan-[32lj damalai hills, 
and, after flowing through certain Government villages, enters the Sivaganga 
zamindari, and ultimately empties itself into the tank of the village of Tirupa- 
tore, an ay an village in the zamindari. The defendants were in possession 
under a lease from the zamindar of the village of Surakudi, which did not 
abut on the river, but was irrigated by a channel from it, and claimed to be 
entitled by right of customary easement to erect the dam complained of. The 
plaintiffs were the lessees of the entire zamindari under a lease subsequent in 
date to that last mentioned, and they complained that the defendants’ dam 
interfered with their supply of water. 

The District Munsif passed a decree as prayed. On appeal the Subordi- 
nate Judge reversed this decree and dismissed the suit. , With reference to the 
objection that as tenants of the zamindar, the defendants were not entitled to 
set up a right of easement as against either him or his representatives. The 
Subordinate Judge in paragraph 11 of his judgment, which is referred to by the 
High Court, made the following observations : — 

“ The next question is, whether this is also a customary easement. This 
is one of those customary rights of easement which the villagers of Surakudi 
have acquired under section 18 of the Easements Act. The District Munsif is 
wrong in considering that this is unreasonable user. It is reasonable with 

* Second Appeal No. 1471 of 1892. 
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^ Vtfcference to the evidence in the case. He has quoted Mathura Haikin v. JSfau 
' Batkin (I. L. R, 4 Bom., 545). That case refers to adoptions by dancing girls. 

' It was dissented from in Venku v. Mahalinga (I. L. R, 11 Mad., 393). Neither 
case is applicable, in my opinion, to this suit. This easement refers not only 
to the parties but also to the raiyats of the village. The right to the enjoy- 
ment does not vest exclusively between the zamindar and the lessees. The 
District Munsif is not correct in saying so. There are the raiyats of the village 
who Ike permanent occupancy tenants, and who are entitled to the soil subject 
to payment of tirwa. Their right to the tank channel and the flow of water is 
no-extensive with that of the zamindar, and there is no unity of interest in 
him, Madras Baihuay Go. v, Zamindar of Carvatenagarum (L. R, 1 1. A. ,364, 
385). In Kristna Ayyan v. Venkatachclla Mudali (7 M. H. 0. R, 60) the in- 
terest of the tenant in insisting [322] upon tlie condition of the supply .of 
irrigation, as it had existed before, was confirmed.” 

The plaintiffs preferred this second appeal. 

Mr. K . Brown and Tiruvenkatachariar for Appellants. 

Subramania Ayyar for Respondents. 

Judgment.— Appellants are the lessees of the zamindari of Sivaganga in 
the district of Madura and respondents are the prior lessees of a village in that 
zamindari called Surakudi. There is a river called Palar, which rises in the 
Karandamalai hills in the district and runs, first, through a number of Govern- 
ment villages and feeds the tanks situated therein. It then enters the 
zamindari and, after feeding a number of tanks through supply-channels, 
empties itself into the tank of the Tirupatore village. 

Appellants represent the villages which depend for their irrigation on the 
Tirupatore tank, and respondents represent the Surakudi village. In Novem- 
ber 1888, respondents put up a sand dam across the river, 94 yards in length, 
1 yard in width, and f yard in height at the spot E in the plan, and thereby 
diverted all the water flowing down the river Palar into their supply-channel 
G, diminishing thereby the quantity which would otherwise be available for 
the^Tirupatore tank. 

Hence this litigation. The appellants’ case is that respondents have no 
right to put up a sand dam across the river, that they are entitled to take into 
their channel 0 only so much water as naturally flows into it from the river, 
and that there is a masonry calingula at the head of the channel C to regulate 
the supply from the river. 

Appellants prayed in their plaint that respondents might he directed to remove 
the sand dam at their owr cost, and further to pay to plaintiffs Rs. 1,143, with 
interest thereon, as compensation for the loss sustained by them in fasli 1298 
and subsequent mesne profits. 

For respondents it is contended (i) that they have a right to put up the 
sand dam in question, and that such right is their natural right; they urge 
further (ii) that it is customary for owners of channels supplied by the river 
Palar and other rivers in the district to put up dams whenever the rivers 
run low and to divert the water into their channels ; (iii) that, otherwise, no 
water will flow into those channels; (iv) that they used to put up such dams 
across the river Palar for more than twenty years and [323 J divert the water 
into their channel ; (v) that the dimensions of the dam are not correctly stated 
in the plaint, and (vi) that appellants have sustained no damage as. alleged. 
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fourth relating to the dimensions of the dam, and the fifth and sixth referring 
to the damages alleged to have been sustained by appellants. 

The District Munsif considered that, as lower riparian owners, appellants 
had the natural right to the flow of the stream from the Palar into the Tiru- 
patore tank without diminution, and that respondents had no right by custom 
or prescription to throw up a dam at E and divert the water into channel G 
when the river was low. He found that the damages sustained by appellants 
amounted to Bs. ISO and accordingly decreed payment of that amoi|pt by 
respondents. He also directed respondents to remove the dam. 

Bespondents appealed from this decision. On appeal the Subordinate 
Judge came to the conclusion that by custom and user as of right for more than 
twenty years, respondents had acquired a right to put up a dam of the kind 
mentioned in the plaint, and, reversing the decree of the District Munsif, 
dismissed appellants' suit with costs. 

Prom this decree appellants (plaintiffs) ’have preferred this second appeal 

The first objection taken to the decree of the lower Appellate Court is 
that the Subordinate Judge has virtually re-settled the issues and has omitted 
to come to a finding on the first issue. That issue raises the question whether 
the river Palar empties itself into the Tirupatore tank and whether plaintiffs 
have a right to the uninterrupted flow of the water of the said river into their 
tank. Referring to the undisputed fact that the river falls into the Tirupatore 
tank and flows over lands in Tirupatore, and to the rule of law as to the 
natural right of a lower riparian owner, the District Munsif determined the 
issue in the affirmative. In noting the points for determination on appeal in 
paragraph 5 of his judgment, the Subordinate Judge did not allude to the 
natural right of riparian owners. He evidently presumed that the river is a 
natural stream, and that the decision must depend mainly on the mlstomary 
and prescriptive right set up by respondents. There [324] is sufficient ground 
for the presumption. The plaint does not describe the river as being an arti- 
ficial watercourse. A natural stream is one which has a natural source and 
flows in a natural channel ; such is the case of the Palar. It has its source in 
a hill and flows down in a defined natural channel till it falls into the Tirupa- 
tore tank. There is no suggestion in the plaint that any person had anything 
to do either with the creation of the supply of water at its source or with its 
flow in a defined channel. On the other hand, there is an admission in the plaint 
that respondents are entitled to so much of the river water as may naturally 
flow into their supply-channel C. In Miners. Oilmour (12 Moore P. G., 131), 
Lord KlNGSDOWN has explained the law on this point in these terms : — “By the 
general law applicable to running streams every riparian proprietor has a right 
to what may be called the ordinary use of the water flowing past his land ; 
for instance, to the reasonable use of the water for bis domestic purposes and 
for his cattle, and this without regard to the effect which such use may have 
in case of a deficiency upon proprietbrs lower down the stream. But, 
further, he has a right to the use of it for any purpose or what may be deem- 
ed the extraordinary use of it, provided that he does not thereby interfere 
with rights of other proprietors either above or below him. Subject to this 
condition, he may dam up the stream for the purpose of a mill, or divert the 
water for the purpose of irrigation ; but he has no right to interrupt the regular 
flow of the stream, if he thereby interferes with the lawful use of the water 
by other proprietors and inflicts upon them a sensible injury.” As to wimt 
is a reasonable, though extraordinary, use, Lord Cairns propounded, the law on 
the subject in Swindon Waterworks Company v. Wilts and Berks Canal Navi- 
gation Company (L. B. f 7 H. L., 697). “ Undoubtedly the lower riparian 
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owner is entitled to the accustomed flow of the water for the ordinary purposes 
for which he can use the water ; that is quite consistent with the right of the 
upper owner to use the water for all ordinary purposes, namely, as has been 
said ad lavandum et ad potandum , whatever portion of the water may 
thereby be exhausted and may cease to come down by reason of that 
use. But, further, there are uses no doubt to which the water may be 

? ut by the upper owner, namely, uses connected with the tenement 
3281 of the upper owner. Under certain circumstances, and provided no 
matenal injury is done, the water may be used and may be diverted for a time 
by the upper owner for the purpose of irrigation. . . . Whether such a 

use is a reasonable use would depend, at all events, in some degree, on the 
magnitude of the stream from which th9 deduction was made for this purpose 
over and above the ordinary use of the water.” 

We see no reason to think that the Subordinate Judge intended not to 
adopt the finding of the District Munsif on the first issue. The substantial 
question, therefore, is that raised by the second and third issues, viz., whether 
the customary right and the easement set up by respondents are established. 

As regards the second issue, the Subordinate Judge explains it as raising 
for determination two subsidiary questions, viz., (i) whether there has been a 
usage of throwing a temporary sand dam across the river Palar, so as to divert 
the river water into the channel G as alleged by respondents, and (ii) whether 
there has been a similar usage with reference to other channels above and 
below the channel irrigating Surakudi. 

We see no reason to think that as argued on appellants' behalf, the framing 
of the issue is substantially defective. It sufficiently directs the attention of 
the parties to the question of usage as the foundation of a right of easement 
controlling the natural right of a lower riparian owner. 

We are of opinion that due regard was had to the distinction between 
custom as the source of an easement, and an easement as a distinct right 
in itself. An easement is a right existing in a particular individual in respect 
of his land, whilst custom is a usage attached to a locality. Though a custom- 
ary right belongs to no individual in particular, yet it is capable of being 
enjoyed by all those who for the time being own land in the locality to which 
the right attaches. The distinction is explained in Mounsey v. Ismay (3 H. & 
C., 486A and the rule of law is that if a custom is shown to exist under which 
individuals of a class may obtain independent rights in respect of their land 
which would be easements if acquired by grant or prescription, those rights are 
nevertheless easements, though acquired by reason of the custom. 

[ 326 ] On the question of custom or usage, the District Munsif found that 
it was not proved ; but the Subordinate judge, after discussing the evidence, both 
oral and documentary, relied on by both sides, comes to the conclusion that it 
is well established. His finding is that the usage is proved to have existed in 
respondents’ village from before 1838, and that a similar usage has been proved 
to prevail in regard to thirty channels having dams across the P&lar river, 
permanent or temporary, for irrigating lands in some thirty villages. This is a 
finding of fact which we must accept in second appeal. Several objections are 
urged against the finding on appellants’ behalf, and we proceed to <S8»sider 
them. 

The first objection is that the lands in Surakudi do not abut on the river 
Palar, and are not, therefore, riparian lands. The Subordinate Judge does not 
reBt his decision on natural rights, which respondents, as riparian owners, 
possess, but - on the right of easement founded on custom and user for more 
^;||^^(rwenty -(years. 
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The second objection is that the custom found by the Subordinate Judge 
is unreasonable, since the right claimed is a right to obstruct the whole stream. 
It is not unusual in this country for each of those who own lands adjacent to 
streams depending upon them for irrigation to take water by turns either for 
a certain number of days or hours. The Subordinate Judge observes that the 
evidence shows that even when the dam is put up, water oozes through it and 
hows down the'stream beyond the dam to the height of half a yard, and that 
the user is reasonable with reference to the evidence in this case. Even 
assuming that such user is not an incident of the natural right of a rif&rian 
owner, it cannot be treated as unreasonable as an incident of the right of ease- 
ment based on custom and long user. It is quite possible that the villages 
depending for irrigation on the river Palar came under cultivation in times 
past subject to the custom. 

The remark of the Subordinate Judge that there are two calingulas across 
the river so as to obstruct the whole stream when it is low is not without 
significance. 

The third objection taken for the appellants is that the custom is indefinite, 
and that Subordinate Judge has recorded no* finding as to the dimensions 
of the dam. But be observes that appellants denied respondents’ right to 
put up a dam at all, and did not take any objection to the dimensions of the 
dam mentioned in the plaint, and considers that no finding is necessary. 
L327] It appears, however, that the fourth issue was recorded and the question 
was thereby distinctly raised. The Subordinate Judge must be requested to 
submit a finding on the fourth issue. 

Another objection is that as tenants of thezamindar, respondents are not 
entitled to set up a right of easement by custom. The Subordinate Judge has 
dealt with this objection in paragraph 11 of his judgment, and we consider 
that he has properly disallowed it. 

There is nothing in the Easements Act to invalidate customary easements, 
and we are of opinion that the decision of the Subordinate Judge is right except 
as regards the fourth issue. 

Before finally disposing of this second appeal, we shall call upon him to 
submit a finding on the fourth issus upon the evidence on record within six 
weeks from the date of receipt of this order, and seven days will be allowed for 
filing objections after the finding is posted in this Court. 

I In compliance with the above order the Subordinate Judge submitted a 
finding, which was not accepted. On his submitting a revised finding, the High 
Court passed a decree dismissing the suit with costs throughout.] 


MOTES. * 

[See the Notes to 3 Cal., 776 in tho 1 LAW REPORTS REPRINTS.'] 
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1 18 Had. 8871 
APPELLATE CIVIL. 

The 1st andliSth April, 1896. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Best. 

Sivaraman Chetti (Plaintiff) Appellant 

versus 

iburam Saheb (Defendant) Respondent.'* 

Foreign judgment — Decree “ in absentem ” —Submission to jurisdiction. 

The plaintiff brought a suit in the French Court at Karikal against the defendant, a 
British subject, resident in British India. The defendant employed a Vakil to defend the 
suit, but on the case coming on for hearing the Vakil stated he had no instructions, and an 
ex parte decree was passed. An application by the defendant [828] to have the decree set 
aside was held to be time-barred. The plaintiff now brought a suit on the judgment of the 
French Court to recover the amount decreed to him : 

Held , that the suit was not maintainable for the reason that the decree had been passed 
against the defendant in absentem by a foreign Court, to which he had not submitted 
himself. 

Semble : even if the foreign judgment had not been entirely invalid as against the defend- 
ant, the British Court would have had jurisdiction to disallow an item of claim allowed by 
the foreign Court on account of prospective damages which was unsupported by evidence. 

SECOND Appeal against the decree of V. Srinivasacharlu, Subordinate Judge 
of Kumbakonam, in Appeal Suit No. 485 of 1893, modifying the decree of A. 
Kuppusami Ayyangar, District Munsif of Negapatam, in Original Suit No. 77 
of 1893. 

The plaintiff sued to recover the sum of Rs. 1,262-15*9 upon the judg- 
ments of the French Court at Karikal affirmed by the Court of Appeal at 
Pondicherry. 

The Subordinate Judge stated the faots giving rise to this suit as follows : — 

14 On the 12th August 1887, the plaintiff and another living and trading in 
Karikal, a French port, chartered a native brig belonging to the defendant living 
at Nagore, a British Indian port, for carrying certain goods from Karikal to 
Moulmein. The vessel was, however, attached by the French Court at Karaikal 
at the instance of a third party after plaintiff shipped his good# and it could 
not, therefore, leave Karikal for Moulmein. The plaintiff then chartered 
adbther vessel at Karikal to which his goods from the other vessel were 
removed. After all this was done, he sued the defendant, a British subject, in 
the Karikal Court for recovery of (i) loss sustained by him by reason of some 
of his goods being missing from the £rst vessel at the time of re-loading, and 
some damaged and broken while they were transhipped, (ii) the charge of 
transhipping goods from one vessel to the other; and (iff) loss sustained by him 
by the defendant not carrying his goods to the port of destination within 
the time appointed by the charter-party. He complained to the French 
Court that the defendant broke his contract and that he sustained the damages 
he sought to recover by that breach and obtained a decree ex parte for all the 
sums sued, for by him. The defendant appealing to the appeal tribunal in 


* Second Appeal No. 1780 of 1894. 
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Pondicherry, that Court refused to interfere and confirmed the judgment of 
the lower Court. He sued now in the District Munsif’s Court of Nega- 
£329] pafcam. upon these foreign judgments to recover from defendant 
Be. 1,262-15-9, being the aggregate of sums awarded by the French Court and 
all oosts incurred in the two Courts of Karikal and Pondicherry.’* 

The further facts of the case are stated sufficiently for the purpose of this 
report in the judgment of the High Court. 

The District Munsif passed a decree as prayed. On appeal the Subordi- 
nate Judge held (i) that the Court of Karikal had jurisdiction over the suit, (ii) 
that the defendant was entitled to plead that the judgment pronounced by the 
foreign Court was wrong on the merits, (iii) that the foreign Court had passed a 
decree for Bs. 700 more than the defendant was liable to pay, and he modified 
the deoree of the District Munsif accordingly. 

The plaintiff preferred this second appeal, and the defendant took objec- 
tion to the decree under Civil Procedure Code, section 561. 

Venkataramayya Chetti for Appellant. 

Pattabhirama Ayyar for Bespondent. 

Judgment — Appellant sued the respondent in the District Munsif’s Court 
at Negapatam for the recovery of Bs. 1,031-13-10 as due to him from respon- 
dent under a decree obtained by appellant in the French Court at Karikal. The 
District Munsif gave appellant a decree for the whole amount, but on the defend- 
ant’s appeal the Subordinate Judge modified the decree by disallowing the 
present appellant’s claim to a sum of Bs. 700, which had been awarded as 
damages. 

Hence the present appeal with regard to this sum of Bs. 700, while res- 
pondent has objected under section 561 to the rest of the decree on the ground 
that the decree of Karikal Court was a nullity in consequence of its being passed 
against one who was a British subject over whom the French Court had no 
jurisdiction. 

First, as to the appeal, there can be no doubt that the Subordinate Judge 
was right in disallowing the Bs. 700 claimed as damages, which were altogether 
prospective at the time when the suit was instituted in the Karikal Court and 
as to which no evidence was adduced as to their having been actually incurred. 
The appeal must, therefore, be dismissed with costs in any case. 

The objection filed by respondent questions the validity of the entire decree 
as passed without jurisdiction against a foreigner, non-resident in French 
territory. $ 

L330] As observed in the recent judgment of the Privy Council in Gurdyal 
Singh v. Rajah of Faridkote (L. R., 21 1. A., 171 ; 8.C., I. L. R., 22 Cal., 282) 
“ Territorial jurisdiction attaches (with special exceptions) upon all persons 
either permanently or temporarily resident within the territory, while they are 
within it ; but it does not follow them after they have withdrawn from it, and 
when they are living in another independent country. It exists always as to 
land within the territory and it may be exercised over moveables within the 
territory ; and, in questions of status or succession governed by domicil, it may 
exiBt as to persons domiciled, or who, when living, were domiciled within the 
territory. ... No territorial legislation can give jurisdiction which any 
foreign Court ought to recognize against foreigners, who owe no allegiance or 
obedience to the power which so legislates.” Consequently, “ in a personal 
action. ... a deoree pronounoed in absenlem by a foreign Court, to the 
jurisdiction of which the defendant has not in any way submitted himself, is 
by international law an absolute nullity.” 
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The question for consideration in the present case is, therefore, did the 
defendant submit himself to the jurisdiction of the French Courts ? It appears 
that he employed a vakil to defend the suit in the Court of First Instance, but on 
the case coming on for hearing the vakil stated he had no instructions, and conse- 
quently a decree was passed as prayed for by plaintiff, apparently without any 
evidence being taken. Subsequently, defendant applied to the French Courts to 
have the ex parte decree set aside and a decree to be given on the merits. This 
application appears to have been acceded to, but on the case coming on for 
hearing, the order so passed in defendant’s favour was set aside on the ground 
that the application was barred as not having been made within eight days “of 
the notice of the decision.” 

The result is that the defendant had no hearing in the French Courts and 
the mere fact of his having employed a vakil is not sufficient to justify our 
holding that the decree was not passed in absentem . 

Had defendant been allowed a hearing and the case then decided against 
him, we should h&ve held — following Kandoth Mammi v. AbduEalandani 8 MH. 
C.R., 14) and Fazal Shau Khanv . Gafar [33l] Khan (I. L. R., 15 Mad., 82) — 
that having taken the chance of a judgment in his favour, he could not now, 
when an action is brought against him on the judgment, take exception to the 
jurisdiction ; but on the facts of the present case we find that the defendant is 
not precluded from pleading want of jurisdiction in the French Court which 
passed the decree. 

Allowing this objection of the respondent, we direct, in supersession of 
the decree of both the Courts below, that plaintiff’s suit be dismissed and that 
he do pay defendant’s (respondent’s) costs throughout including the costs both 
of the appeal to this Court and of the objections filed under section 561 of the 
Code. 


NOTES. 

[The following important cases bear on this subject, Onrdyal Singh v. Raja of 
Faridkot (1895) 22 Cal., 222 ; (1909) 32 Mad., 469 ; (1914) 97 M. L. J., 585 P. B.] 
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APPELLATE CIVIL. 


The 28th March and 18th April , 1895. 

PRESENT : * 

Mr. Justice Best and Mr. Justice Subbamania A#v t ar. 


Thavar Ammal and others (Plaintiffs) Appellants 

versus 

Lakshmi Ammal and another (Defendants) Respondents.* 


Mortgage — Interest 1 post diem ’ — Limitation Act— Act XV of 1877 , 


9 sched. //, art . 116. 

The plaintiff sued in 1893 to recover principal together with interest due up to date on a 
mortgage which provided for the repayment of principal and interest in December 1882, hut 
contained no covenant for the payment of interest post diem ; 

Held, that the claim for interest post diem was barred by limitation. 


* Appeal No. 81 of 1894. 
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APPEAL against, the decree of S. Russell, District Judge of Chingleput, in 
Original Suit No. 2 of 1893. 

\ .Biiit to recover principal and interest due on a mortgage, dated the 16th 
February. 1880. The instrument sued on contained a covenant for the pay: 
ment of principal and interest “ within December 1882,” but there was no 
covenant for the payment of interest post diem. 

The District Judge passed a decree for the principal together with interest 
up to the 31st December 1882. As to the claim for further interest he treated 
it as a claim for damages for the breach of contract, and held that it was 
bkrred by limitation on [332] the ground that it was not litigated until more 
than six years after the date fixed for the repayment of the debt. 

The plaintiffs preferred this appeal. 

Bhashyam Ayyangar and Desikachariar for Appellants. 

Sundara Ayyar for Respondent No. 2. 

Best, J. — The sole question for decision in this appeal is whether plain- 
tiffs (appellants) are entitled to interest post diem . The Judge has given them 
a decree for the principal amount with interest at the rate stipulated in the 
bond to 31st December 1882, the date mentioned in the bond as that on which 
the principal amount was to be paid and the property redeemed. 

The Judge is right in holding that Exhibit A contains no provision for 
interest post diem and that Exhibit B cannot be said to contain any admission 
of liability to pay such interest. 

It has been held by the Allahabad High Court in Mansab Ali v. Galab 
Chand (I. L. R., 10 All., 85) and Bhagwant Singh v. Daryao Singh (I. L. R. f 
11 All., 416), also by the Calcutta High Court in Gudri Koer v. Bhubaneswari 
Goomar Singh (I. L. R., 19 Cal., 19), and two other cases therein referred 
to—one of which is reported as a note at page 23, — and also by this Court in 
Badi Bibi Sahibal v. Sami Pillai (1. L. R., 18 Mad., 257), that post diem 
interest is awarded in such cases only by way of damages, and can only be 
awarded if the suit is brought within the period allowed by the Limitation 
Act for a suit for damages, i.e ., in a case like the present (where the document 
is registered) within six years from the date on which the principal amount 
became payable. 

Our attention has been called by appellants’ Vakil to Act XXXII of 1839 
and the decisions of the Calcutta High Court in Bikramjit Teioari v. Durga 
Dyal Tewari (I. t. R., 21 Cal., 274), and of this Court in Rama Reddi v. 
Appaji Reddi (I. L. R., 18 Mad., 248). 

l# The provisions of Act XXXII of 1839 were considered in Gudri Koer v. 
Bhubaneswari Coomar Singh (I. L. R., 19 Cal., 19) at page 25 with reference 
to the remarks of their Lordships of the Privy Council in Juggomohun Ghose 
v. Manickchund (7 M. I. A., 263, 279), and in Bikramjit Tewari v. Durga 
Dyal Tewari (I. L. R., 21 Cal., 274), the Judges expressly distinguish that 
oase from the case of Gudri Koer v. Bhubaneswari Goomar Singh (I. L. 
R., 19 Cal., 19) and the oase reported in the note, by saying “the only 
[ 333 ] question in those cases was the question of limitation — a question 
which is entirely different from that which is now before us ” which was merely 
whether post diem interest can be made a charge on the property. Rama 
Reddi v. Appaji Reddi (I. L. R., 18 Mad., 248) purports to follow Bikramjit 
Tewari v. Durga Dyal Tewari (I. L. R., 21 Cal., 274) without noticing, how- 
ever* thafcibe question of limitation did not arise in that case. Moreover, this 
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Court’s decision in BadiBibi Sahibal v. S<rat P*7/ai (I. L. B., 18 Mad., 357) . 
does not appear to have been brought to notice. 

Act XXXII of 1839 extends to India the provisions of 8 and 4 Will IV, 
cap. 42, section 28, and on referring to that statute it is clear that what is 
awarded in such cases is damages. As observed in Juggomohun Ghose v. 
Manickchund (7 M. I. A., 263, 281)— The Act supposes a party to have been 
sued for breach of a contract for the payment, by vritue of a written instrument, 
of a sum certain at a certain time and as held by the Allahabad and Oaloutta 
High Courts the breach takes place when the defendant fails to pay the money 
due in accordance with the terms of the contract and it is from that date 
that the time begins to run. There can be no recurring cause of action, 

I would therefore dismiss this appeal with costs. 

Bubvamania Ayyar, J.—The substantial question in this case is, when 
the mortgage instrument does not provide for the payment of post diem interest, 
whether the plaintiffs’ claim for it is barred under article 116 of the Limitation 
Act ; the plaint having been presented more than six years after the date when 
the principal amount due under the mortgage became payable. Now if the 
claim for interest here is one for mere “ compensation for breach of a contract” 
to pay money, the claim is undoubtedly barred under that article which is 
applicable to suits for compensation for breach of a contract in writing registered. 
But, if on the other hand, the interest in question is “ money charged 
on land” the claim is not barred as the article applicable to such a case is 132* 
and not article 116. 

In determining the question whether post diem interest, in a case like 
this, is or is not mere “compensation ” for breach of a contract to pay money 
on the due date, the two senses in which the word “ interest ” is now commonly 
used in law, according as it £334 j is or is not payable under a contract 
express or implied, should be borne in *mind. When it is payable under a 
contract it is said to be recoverable as a part of the debt itself, but when it is 
not so payable it is recoverable only as damages for the detention of the debt. 
(See Mayne on Damages, 5th Edition, page 160.) In other words, when 
interest is agreed to be paid, it is treated as the value promised for the use of 
money, but when, in the absence of such promise, a Court awards interest, it is 
given as “compensation for withholding money.” (Compare Sedgwick on Dama* 
ges, 8th Edition, Vol. I, page 418.) In the present case there being no pro- 
mise to pay post diem interest, there can be no doubt that the plaintiffs’ claim 
for it can be sustained only on the ground that it is compensation for the 
detention of a debt due under a contract in writing registered and consequently 
article 116 must apply. 

On behalf of the plaintiffs (appellants) it was however argued that the 
said article does not apply and great stress was laid on the provisions of 


♦[Art. 132:— 


Description of Suit. 

Period of 
limitation. 

Time from which period begins to run, 

_ - \ . 

To enforce payment of money 
charged upon immoveable property. 

Explanation , — The allowance and 
fees respectively called malikana 
And haqqs shall, for the purpose of 
this clause, |e deemed to be money 
piatged upon immoveable property* 

Twelve years... 

i 

When the money sued lor becomes 
dne.J 
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Art XXXII of 1839 and sections 86 + and 88 of Act IV of 1882, as if they were 
inco^sfeteot with the position that interest awardable by a Court under Act 
X^XII of 1839 is compensation for the detention of a debt and nothing more. 
That it is hardly possible to come to any other conclusion than that at which 
t have arrived will be perfectly plain if the state of the Common Law of 
England as to interest in cases similar to the present, before the passing of the 
statute 3 and 4 Will. IV, cap. 42, sections 28 and 29 (which are substantially the 
same as the provisions of Aog XXXII of 1839) and the changes introduced by 
those sections are carefully considered. What the old law was will be seen 
from three decisions pronounced not long before the passing of the said statute. 

“In Riggins v. Sargent (2 B. &C.,348, 351), decided in 1823, Holroyd, J., 
said, 44 It is clearly established by the later authorities, that unless interest be 
payable by the consent of thn parties express or implied from the usage of trade 
(as in the case of bills of exchange) or other circumstances, it is not due by 
Common Law/' 

Again, in Shawv . Picton (4B. <&C., 715, 723) decided two years later, 
ABBOTT, C. J., observed, “ The general rule is that interest is not due by 4 * law for 
money lent, unless from the usage of trade or other dealings between the parties, 
a contract for interest is to be implied.” 

[333] And especially Page v. Newman (9 B. & 0., 378, 380) decided in 
1829, but four years before the statute was passed, is very instructive on this 
point. There the claim was for money lent, but which was not repaid on the 
day appointed for the purpose*by the written instrument between the parties. 
At the trial Lord TENTERDEN, C.J., was of opinion, there being no agreement to 
pay interest, that the plaintiff was not in law entitled to recover any interest. 
On the motion for new trial, it was argued for the plaintiff that interest was 
recoverable on the authority of Arn&tt v. Bedfern (3 Bing., 353, 359) where 
Best, C.J., was reported to have said 44 However a debt is contracted if it 
has been wrongfully withheld by a defendant, after the plaintiff has endeavoured 
to obtain payment of it, the jury may give interest in the shape of damages 
for the unjust detention of the money.” Lord TENTERDEN refused to accede to 
the contention and said, 4 4 It is a rule sanctioned by the practice of more than 
half a century, that money lent does not carry interest.” As to Arnott v. 
Bedfern ( 3 Bing., 353, 359) cited before him, the Chief Justice observed, 14 If we 
were to adopt as a general rule that which some of the expressions attributed to 
irhe Lord Chief Justice of the Common Pleas in Arnott v. Bedfern (3 Bing., 353, 
359) would seem to warrant, viz., that interest is due wherever the debt has been 
wrongfully withheld after the plaintiff has endeavoured to obtain payment of it, 
it might frequently be made a question at nisi prim whether proper means had 
been used to obtain payment of the debt and such as the party ought to have 

♦[Sec. 86 : — In a suit for foreclosure, if the plaintiff succeeds, the Court shall make a decree, 
ordering that an account be taken of what will be due to the 
Deoree in foreclosure plaintiff for principal and interest on the mortgage, and for his 
suit. costs of the suit, if any, awarded to him, on the day next herein- 

after referred to or declaring the amount so due at the date of suoh 
decree, and ordering that, upon the defendant paying to the plaintiff or into Court the amount 
so due, on a day within six months from the date of declaring in Court the amount so due, 
to be fixed by the Court, the plaintiff shall deliver up to the defendant, or to such person 
as he appoints, all documents in his possession or power relating to the mortgaged property, 
and shall transfer the property to the defendant free from all incumbrances created by the 
plaintiff or any person claiming under him, or, where the plaintiff claims by derived titlo, 
by those under whom he claims ; and shall, if necessary, put the defendant into possession 
of the property ; but that, if the payment is not made on or before the day to be fixed by 
the Court, the defendant shall be absolutely debarred of all right to redeem the property.] 
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used. That would be productive of great inconvenience. T thini& We daght iiot to 
depart from the long established rule, that interest is not due on money eeimred 
by a written instrument unless it appears on the face of the instrument -that 
interest was intended to be paid or unless it be implied from the usage of trade 
as in the case of mercantile instruments." ' - 

It was to remedy the disadvantages that creditors were thus subject to 
under the common law, that the provisions of the statute S and 4 Will/ IV, cap: 
42, sections 28 and 29, were enacted empowering juries to allow interest in the 
cases specified therein. 

It will thus be seen that in cases like the present, Courts had, under the 
common law, no power to give damages for wrongful £336} detention of money, 
but by the statute they were enabled, through thb instrumentality of.juries, 
to give interest which, as already stated, is only another name for " compen- 
sation for money withheld/’ It is therefore difficult to see how it can be 
rightly contended that interest awarded under the corresponding .Indian Act 
XXXII of 1839 is not such compensation so as to make article 116 inappli- 
cable to the case. 

It was next urged for the plaintiffs, so far as I have been able to follow 
the argument on this point, that under sections 86 and 88 of Act IV of 1882 
when interest is awarded by a Court under Act XXXII of 1839, on account of 
money due under a written instrument creating a mortgage of immoveable pro- 
perty, such interest becomes, ipso facto , a charge on the property. Granting 
for argument's sake that this is so, it stands to reason that that can happen 
only when a claim for interest under Act XXXII of 1839 is not barred by the 
law of limitation, which is not the case here if the view taken by me above 
is correct. 

Such is the conclusion at which I have arrived independently of the 
decided cases, English and Indian. As* to the former it was argued on behalf 
of the respondents, that a mortgagor in England is not obliged to pay post 
diem interest up to date of redemption unless as plaintiff he wants to redeem, 
and consequently, English decisions, in which such an equity has been imposed 
on mortgagors, are inapplicable to this case where the mortgagor is not seeking 
to redeem as plaintiff but is only a defendant. But though there are dicta to 
be found here and there in the English reports in support of the contention 
that the obligations of a mortgagor in the matter under consideration vary with 
his position as plaintiff or defendant in a euit upon the mortgage instrument, 
yet the better opinion is against the validity of such contention. In Sober v. 
Kemp (6 Hare, 155, 160), Wigrarn, V. C. said, “ It has always appeared to me 
that the termB on which a mortgagor or those claiming under him are entitled 
to redeem must be the same whether they are to be ascertained in a suit for 
redemption or for foreclosure. It is truly said that a plaintiff seeking equity 
must do equity ; but in determining what is equity, the question is what are the 
duties and liabilities which his situation at the time of instituting the suit 
imposes, and not whether he is [837] “ plaintiff or defendant on the record." 
(See also Coote on Mortgages, 5th Edition, page 981). The ground, therefore, 
on which the respondent tries to distinguish the present case from the English 
decisions on the point, does not seem to me to be sustainable. 

Nevertheless, I think that those authorities form no useful guides for 
determining the present question, owing to important differences which exist 
between the provisions of article 116 of the Indian Act and the rules of limita- 
tion governing similar cases in England. 

„V^. *. The difference is most marked as to mortgages of personalty, for under the 
;;/S^Ush law no specific .period of limitation is prescribed for the recovery of 



LA&SHMl aMMal &c. f 18953 lX.lt i 8 Mad. 338 

intei^ due on moneys secured by such mortgages, Mellersh v. Brown (L. E., 
45 Gb 3D., No doubt it is otherwise as to interest on any sum of money 

charged upon or payable out of any land or any damages in respect of such 
interest, ad these cases are provided for by 3 and 4 Will. IV, oap. 27, section 42, 
according to which none is recoverable, but within six years next after the same 
shall have become due. But obviously there is no real analogy between the 
provisions of this section and those of article 116, notwithstanding the coinci- 
dence that six years is the limit under both the enactments. And even if there 
were any analogy between them, I have not been able to find any decisions on 
section 42 of the Statute which are opposed to the conclusion arrived at by us. 
On the contrary, it is with reference to this very section that Sir EDWARD 
StJGDEN held, it applied to every remedy for the recovery of money falling with- 
in its provisions, observing, “ when the Act of Parliament says no action shall 
be maintained after a given number of years for the recovery of such sum or 
such interest, how can a man after that period bring any action in respect of 
the debt ?" Henry v. Smith (2 D. & W., 381, 390). And the language of Kay, 
J., in Mellersh v. Brown (L. R., 45 Ch. D., 225), referred to above, implies that 
if 3 and 4 Will. IV, cap. 27, section 42, had applied to that case, the mortgagee 
could not have recovered more than six years’ interest As to Indian cases, the 
decision of MUTTUSAMI Ayyar and Best, JJ., in Badi Bibi Sahibal v. Sami 
Pillai (I. L. R., 18 Mad., 257), and the cases therein referred to fully support 
my view. 

We have, however, been referred on behalf of the appellant to Rama 
Reddi v. Appaji Reddi (I. L. R., 18 Mad., 248J and Krishna Reddi v. Varada - 
[338] rajulu Reddi * in which it appears post diem interest was awarded 
under Act XXXII of 1839, notwithstanding that the plaints therein were 
presented after the lapse of six years from the dates fixed for the payment of 
the principal amounts. But in neither of these decisions is the question of 
limitation noticed at ail. On the contr&ry, in the judgment in Rama Reddi 
v. Appaji Reddi (I. L. R., 18 Mad., 248), the learned Judges expressly follow 
Bikramjit Tewari v. Durga Dyal Tewari (I. L. R., 21 Cal., 274), which 
in its turn quotes with approval Gudri Koer v. Bhubaneswari Coomar Singh 
(I. L. R., 19 Oal., 19), where Macpherson and Amir Ali, JJ., held that a 
claim like the present is barred unless instituted within six years from the 
{late of the breach of contract. In these circumstances, the decisions in the 
second appeal and the original side appeal, relied upon by the appellant, can 
hardly be said to be in conflict with that of Muttusami Ayyar and Best, JJ., 
referred to above. 

I concur therefore in holding that the appeal fails and should be dismissed 
with costs. 


NOTES. 

[Seethe notes to 18 Mad., 248; 257 supra ; also (1897) 24 Gal., 699; (1898) 22 
Bom., 107.] 

# Original side appeal No. 19 of 1894. Before COLLINS, C. J., and PARKER, J, 

JUDGMENT. — Although no contract for post diem interest can be inferred from Exhibit A, 
we think interest from 80th December 1884 can be given under the Interest Act XXXII of 
1889 under the principle laid down in Bikramjit Tewari v. Durga Dyal Tewari (I. L. R. f 21 
Oal., 274), whioh case has been followed by this Court in Rama Reddi v. Appaji Reddi 
(I.L.R., 18 Mad., 248), We will therefbre allow Rs. 696 as interest at 6 per cent, per annum 
from the due date of plaint and make it a charge upon the mortgaged property. 

The decree of the learned Judge will therefore be modified by adding this sum to the 
principal sum adjudged and decreeing Rs. 2,598 instead of Rs. 1,902 with coats and further 
interest at per cent, per annum. The appellants arc entitled to proportionate costs on this 
appeal. 
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4 APPELLATE CIVIL, 

The 28th February and 29th April , 1895 . 

Present : 

Mr. Justice Best and Mr. Justice Subramania Ayyar, 


Venkatesa Tawker and others (Plaintiffs) Appellants 

versus 

Bamasami Ohettiar and another (Defendants) Bespondents.'* 


Civil Procedure Code — Act XIV of 1882, $. 54 — Rejection of plaint already 
registered — Specific Relief Act — Act I of 1877, s . 56 — Injunction to restrain 
proceedings— Multiplicity of proceedings . 

Certain traders paving failed in business, and baing indebted to the defendant 
[ 339 ] under * a decree of the District Court of Trichinopoly, entered into a composition 
with their creditors, and a deed was executed to which the defendant became a party in respect 
of his judgment-debt. The defendant subsequently applied for execution of thisd eoree. The 
trustees, to whom the debtor’s assets were made over under the deed, together with the 
debtors now brought a suit in the same Court for an injunction restraining the defendant 
from executing or proceeding to execute his decree. The plaint was rejected by the District 
Judge after it had been registered and numbered and a written statement had been filed : 

Held, (1) that the Court had jurisdiction to reject the plaint under Civil Procedure Code, 
section 54 ; 

(2) that the injunction sought for was not necessary to prevent a multiplicity of 
proceedings within the meaning of Specific Relief Act, section 56t, clause (n). 

Semble : the suit for the mju notion prayed for was not maintainable with reference to 
Specific Relief Act, section 56, clause (6). 

APPEAL against the decree of J. P. Fiddian, District Judge of Trichinopoly, 
in Original Suit No. 18 of 1892. 

The plaint set out that defendant No. 1 had obtained a decree in Original 
Suit No. 10 of 1888 on the file of the District Court of Trichinopoly for 
Bs. 4,739 against plaintiffs Nos. 1 and 2 ; that plaintiffs Nos. 1 ai*d 2 had been 
declared insolvent in the Court for the Relief of Insolvent Debtors at Madras, 
but the vesting order made thereon had been cancelled on the execution of a 
creditor’s composition-deed ; that plaintiffs Nos. 3, 4 and 5 and defendant No. 2 
were appointed trustees by that deed ; that defendant No. 1 concurred in the 
composition-deed, the terms of which included the judgment-debt above refer- 
red to ; that defendant No. 1 in fraud thereof applied on the 25th September 
1889 for the execution of his decree against the moveable properties of plaintiffs 
Nos. 1 and 2. The plaint proceeded as follows “ The plaintiffs are, they 
submit, entitled to an injunction restraining the first defendant from executing 
the said decree instead of allowing him to proceed with such executian and ' 


Injunction when refused. 


* Appeal No. 112 of 1894, 

t[Sec. 56 : — (a) & (b). An injunction cannot be granted 


(a) to stay a judicial proceeding pending at the institution of the suit in which the 

injunction is sought, unless such restraint is necessary to prevent a multiplicity 
of proceedings ; 

(b) to stay proceeding in a Court not subordinate to that from which the injunction 

sought ; 


•3 


606 
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truati^ML to the chance of their recovering damages from him! and are so entitled 
-<m tkejpioucd (among other reasons) that pecuniary compensation would not 
affprdjfcdequate relief, and for the purpose of preventing a multiplicity of 
judicial proceedings and because of the uncertainty and improbability of their 
being able to recover back the value of such property, if sold.” And the.pjm.yer 
of the plaint was* “ for a perpetual injunction against the first defendant res- 
training him from executing or proceeding with the execution of the said decree 
in Original Suit No. 10 of 1888 on the file of this Court.*’ 

[3*0] The District Judge rejected the plaint oh the grounds that the suit 
was not maintainable under Specific Belief Act, section 56, clauses fa) and (b) t 
after it had been numbered and registered and a written statement had been 
filed. 


The plaintiffs preferred this appeal. 
Mr. B. F. Grant for Plaintiffs. 


Rrishnasami Ayyar and Sundara Ayyar for Bespondents. 

Judgment : — This suit was instituted in the District Court at Trichino- 
poly for an injunction restraining first defendant from executing a decree 
obtained by him against first and second plaintiffs, on the ground that the 
debt in question is included in a composition-deed executed by the general body 
of first and second plaintiff’s creditors (including first defendant) appointing 
the other plaintiffs and second defendant trustees for the realization of the 
debtors’ assets and payment of their debts, including the judgment-debt in 
question, in consideration of which all the debtors’ assets were made over to 
the joint trustees. 

The suit was dismissed by the District Judge under section 54 of the Code 
of Civil Procedure as being opposed to section 56, clauses (a) and (b) of the 
Specific Belief Act, No. I of 1877. 

Hence this appeal by the plaintiffs, on whose behalf it is contended (i) 
that the Judge was wrong in dismissing the suit under section 54 of the Code 
of Civil Procedure after it had been registered and written statement filed, and 
(ii) that the suit is not opposed to section 56 of the Specific Belief Act. 


In support of the first of these contentions we are referred to Valiya 
KesavaVadhyar v. Suppannair (I.L.B., 2 Mad., 308), where it is stated : “section 
54 applies only to the initial stages of a suit before a plaint has been registered ” 
and, again, “ the proceedings had passed the initial stage and section 54 of the 
Civil Procedure Code was no longer applicable,” The suit then in question 
was, however, held to have been rightly dismissed under section 10 of the 
Court Fees Act. The remarks with reference to section 54 may therefore be 
treated as mere obiter dicta . Moreover, it does not appear that the decision to 
the contrary in Che&ti Gaundan v. Sundarami Pillai (2 M. H. C. B., 51) was 
brought to the notice of the learned Judges who heard the case of Valiya Keeava 
Vadhydr v. Suppannair (I.L.B., 2 Mad., 308). Both the above cases were 
considered in the more recent case of [341] Kishore Singh v, Sabdal Singh 
(I. L. B., 12 AH., 553), wherein it was decided that section 54 of the Code of 
Civil Procedure " is capable of being, and is intended to be, applied at any 
stage of the suit.” With this opinion and the reasoning on which it rests we 
concur. The first objection is therefore disallowed. 

As to the second contention, it is urged on behalf of appellants $hat 
section 56 of the Specific Belief Act does not apply, as the injunction asked 
for is “ against the defendant personally” and in support of this contention we 
are referred to Dhuronidhur Sen v. The Agra Bank (I. L. B., 5 Cal., 86). 
That case is, no doubt, authority for distinguishing between a suit to set 
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aside an order and a suit; to restrain defendants from enforcing th%order. 
But it is clearly no authority for the proposition that the injunction ^l^tred 
to in section 56 of the Specific Belief Act is an injunction to the (3o$rfr and 
not to the party. In fact the Specific Belief Act is not even referred to in'tbaj' 
judgment, nor, as far as can be seen, was it refeired to in the arguments. 
The clecision of this Court in Appu v. Raman (I. L. B., 14 Mad., 425) seems 
to favour the distinction relied upon by the plaintiff ; but even in that case the 
decision proceeded on the ground that the effect of the injunction granted was 
“ to prevent the appellants from applying for execution of the decree ” and it 
is added 4< no application for execution has yet been made and so long as the 
injunction is in force none can be made and therefore no pending proceeding of a 
Court is restrained by the injunction.” This is quite consistent with clause (a) 
of section 56 of the Specific Belief Act, which provides against the grant of an 
injunction to stay a judicial proceeding 11 pending at the institution of the 
suit in which the injunction is sought,” unless such restraint is necessary to 
prevent a multiplicity of proceedings. 

With reference to the remarks in Appu v. Raman (I. L. B., 14 Mad. 425), 
it is, however, as well to notice here that the injunctions issued by the Courts 
of Chancery in England for controlling proceedings in other suits are not orders 
issued to such other Courts but to the party, such party being amenable to the 
jurisdiction of the Court granting the injunction, and capable of being acted on 
by the process of contempt of Court and they are in fact orders in personam . 

The question then is, is the injunction sought for in the present suit 
41 necessary to prevent a multiplicity of proceedings? ” It is [ 342 ] difficult to 
see how it is necessary for such purposes more than in any ordinary case 
in which execution of the decree is resisted. 

It is also impossible to say that the Judge is wrong in holding this suit to 
be in contravention of clause ( b ) of section 56, as the proceedings sought to be 
stayed are proceedings in his own Court and not in a Subordinate Court. 
Such being the case, it is unnecessary to consider the question whether this 
suit is barred by section 244 of the Code of Civil Procedure. 

The appeal fails therefore and is dismissed wich costs. 

NOTES. 

[The Court has power to reject a plaint after it has boon registered, (1907) 34 Cal., 20 : 
4 C. L. J., 421 : 11 C. W. N., 38 ; (1905) 1 N. L. R., 103. See also (1897) 1 C. W. N„ 670.J 
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APPELLATE CIVIL. 


The 6th , ?th % and 13th March and 22nd April , 1895. 

Present : 

Mr. Justice Best and Mr. Justice Subramania Ayyar. 

Subbaramayyar (Plaintiff) Appellant 

versus 

Nigamadullah Saheb and others (Defendants Nos. 1, 2, 3 and 5) 

Respondents.* 

Limitation — Adverse possession — Mortgage by previous owner out of possession 

for twelve years. 

In a suit on a mortgage, dated 19th June 1888, and exocuted by the superintendent of 
a mosque, the endowments of which wore comprised in the mortgage, together with defend- 
ant No. 1, therein described as his disciple, it was admitted that the first mortgagor had 
occupied the position of superintendent up to 1871 and that in that year he had executed an 
instrument authorizing defendant No. 2 to take possession of the properties on behalf of 
defendant No. 3 whom, as was recited, the executant had taken in adoption and appointed 
to be his successor. In 1874 the first mortgagor purported to cancel the instrument above 
referred to, but it appeared that he never actually resumed the management, and that 
defendant No. 2 resisted various attempts then and subsequently made to interfere with his 
possession, and held the properties together with defendant No. 3 up to the date of the suit ; 

Held, that defendants Nos. 2 and 3 wore in adverse possession of the mortgage premises 
from 1871, and that the mortgage |was consequently invalid whatever the purpose of the 
debt intended to be secured thoreby, 

Appeal against the decree of T. Ramasami Ayyangar, Subordinate Judge of 
Negapatam, in Original Suit No. 48 of 1892. 

[843] Suit to recover principal and interest due upon a mortgage, dated the 
19th June 1888, and executed in favour of the plaintiff by Nidashah therein 
described as Audinastar of Thas Brak Thaikal, and defendant No. 1 therein 
described as his disciple. Defendants Nos. 2 and 3 were, respectively, the 
brother and nephew of Nidashah, and it appeared that, on the 11th of January 
1871, Nidashah executed an instrument authorizing defendant No. 2 to 
manage the mosque together with its endowments of which he was superinten- 
dent on behalf of defendant No. 3, then an infant, whom Nidashah had taken as 
his son and successor and to whom they were to be delivered on his attaining 
majority. Quarrels arose in 1873 between Nidashah and defendant No. 2, 
and in 1874 Nidashah revoked the instrument of 1871, but the endowments, 
which had been handed over to defendant No. 2 under that instrument, 
remained with him, and there was evidence that he resisted various attempts 
then and subsequently made to disturb his possession, and that he and the third 
defendant held the properties up to the date of the suit. It was asserted 
by the plaintiff that the debt secured by the mortgage sued on was one binding 
on the institution. The Subordinate Judge recorded a finding on this point in 
favour of the defendants, and on that ground dismissed the suit. < The third 
and fourth issues, which are referred to by the High Court, were as follows : — 
(3) Whether second defendant, since the date of the transfer, has been 
managing the mosque and its endowments ? 


8 MAD.— 77 
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(4) Whether, at the date of the plaint bond, Nidashah was entitled to 
mortgage the property therein contained ? k 

The plaintiff preferred this appeal. 

Pattabhirama Ayyar and Tyagaraja Ayyar for Appellant. 

Rama Rau for Respondents Nos. 2 and 3. 

Judgment. — The plaintiff sues for recovery of Rs. 10,528, principal and 
interest said to be due to him upon a mortgage bond executed on the 19th 
June 1888 by one Nidashah, deceased, and the first defendant jointly for 
Rs. 5,000. 

The defendants Nos. 2 to 5 have been made parties as being persons in 
possession of or claiming interest in the village of Ponmanatham mortgaged 
under the document sued on. 

The first defendant admitted the plaintiff’s claim. The second and 
third defendants contested the suit. Seven issues were raised [844] and 
evidence was adduced by the parties on the various questions in controversy 
between them. 

The Subordinate Judge dismissed the plaintiff’s claim on the ground that 
the bond sued on and the previous transactions which led up to it were 
unsupported by any consideration, and had been got up collusively in the 
names of the plaintiff and certain others who are his relations by the plaintiff’s 
seventh witness, Subramania Ayyar, formerly the agent of Nidashah. 

The plaintiff appeals and the important question for our determination is 
whether the plaintiff is entitled to proceed against the mortgaged property. 
We think that he is not ; for, we find that the defendants Nos. 2 and 3 held, as 
pleaded by them, possession of the village in question adversely to Nidashah 
through whom the plaintiff and the first defendant claim, for more than 
the statutory period prior to the date of the bond sued upon ; and that, 
consequently, neither Nidashah nor the first defendant had any right at the 
time the bond was executed to mortgage the village so as to bind it in the 
hands of the second and third defendants. 

Issues Nos. 3 and 4 taken together raise the point under consideration. 
The Subordinate Judge did not formally record a finding upon the third issue 
regarding possession. But in dealing with the question whether there was 
consideration for the bond, he has fully discussed the evidence on the question 
of possession also, and arrived at the conclusion that the village in dispute 
was never in the occupation of Nidashah or the first defendant after it was 
handed over by the former to the second defendant in January 1871 under 
Exhibit II, and that the second and third defendants have ever since held the 
property claiming to be entitled thereto under it. 

Up to the execution of this document (Exhibit II), Nidashah was admit- 
tedly the manager of a Mahomedan religious institution called Thas Brak 
Thaikal in Tiruvalur. He held the village in question, which forms part of the 
endowments belonging to that institution, with the rest of the properties 
attached to the Thaikal. Being very old and infirm Nidashah executed on 
the 11th January 1871, Exhibit II, to the second defendant, his nephew, 
authorizing the latter to take possession of the Thaikal and its properties on 
behalf of the third defendant, who is second defendant’s son. The instrument 
after reciting that Nidashah had taken the third defendant in adoption and 
had brought him up as his son, provides [348] that the second defendant 
should assume the management of the Thaikal and its properties on 
behalf of the third defendant, who was then a minor, receive the 
rents and profits accruing from the endowments and account for the 

■ , i. 


610 



NIG AM A DULL AH SAHEB &c. [1895 j 


l.L.R. 18 Mad. 346 


same to the third defendant when he becomes a major. Under this 
document the second defendant entered into possession at once, and continued 
to manage the properties without any dispute for some time. In *873 quar- 
rels appear to have arisen between Nidashah and the second defendant. The 
following year .Nidashah issued notices purporting to cancel the arrangement 
made under Exhibit II and stating that he had resumed the management. The 
second defendant, however, resisted these attempts to interfere with his possession 
of the Thaikal and its endowments including the village in question. It is admit- 
ted on behalf of the plaintiff that the second defendant held possession from 1871 
till the end of 1884. But it is urged on his behalf that in 1885, the second defend- 
ant voluntarily restored the village to Nidashah who held it till his death in 
November 1888. The second and third defendants deny this alleged restoration, 
and contend that they have been in uninterrupted possession not only from 1871 
up to 1885, but also subsequently to the present time. The story of surrender 
by the second and third defendants to Nidashah in 1885 was discredited by the 
Subordinate Judge and, we think, rightly. From the time quarrels arose in 
1873 between Nidashah and the second defendant various judicial proceedings 
to which it is unnecessary to refer here in detail were set up and conducted at 
the instigation of Nidashah or his adherents, for the purpose of depriving the 
second and third defendants of their possession and management of the Thaikal 
and its properties. It is not denied that the latter succeeded in maintaining 
their possession for ten or eleven years after the dispute began. No adequate 
explanation is assigned for their voluntarily giving up the village — which 
forms the most important portion of the endowments — after having kept it for 
so long a period. And the reason given for such alleged conduct on their part 
is that when the third defendant made in 1882 a claim to certain produce of 
the value of Rs, 30, attached at the instance of a person who had obtained a 
decree against Nidashah, and such claim was disallowed by the Courts, he and 
second defendant came to believe that they had lost their rights and consequently 
gave up possession to Nidashah. This [346 j is an incredible story and is 
opposed to the weight of evidence in the case. There is no doubt that one 
Annasami Vandayar who held the village under Exhibit VII as lessee of the 
second and third defendants, enjoyed the village up to July 1884 when the 
term of that lease expired. In that month the third defendant leased the village 
to the plaintiff’s fifth witness under Exhibit I for nine years. But in January 
1885 one Sivasankaram Pillai claiming to be the lessee of Nidashah and the 
first defendant under Exhibit J, dated May 1884, tried to interfere with the 
enjoyment of the plaintiff’s fifth witness, who, either because he was unwilling 
to involve himself in such a dispute, or because his brother Narayanasami 
Vandayar had joined Nidashah (see Exhibit K) relinquished under Exhibit L, 
dated the 5th January 1885, his (the fifth witness) rights as lessee. Thereupon 
the third defendant at once granted the village on lease under Exhibit VIII for 
three years to the defendants’ fourth witness and others who were able to 
overcome the opposition of Nidashah and the first defendant and their agents. 
The evidence clearly shows that these new lessees enjoyed the village for the 
whole period of their lease, and that neither Nidashah nor the first defendant 
nor anybody else on their behalf succeeded in regaining possession. The evi- 
dence of the defendants’ fourth witness, one of the parties that had possession 
under Exhibit VIII between 1885 and 1888 is corroborated by that of thekarnam 
and pattamanigar of the village, who further prove that the assessment due to 
Government was paid by the second and third defendants. This is not met by 
any reliable evidence on the part of the plaintiff. Th’e testimony of Subramania 
Ayyar, the plaintiff’s seventh witness, who is the plaintiff’s relation, is entirely 
unsupported on this point. He says that Sivasankaram Pillai to whom Exhibit 
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J was executed enjoyed for one year and Narayanasami Vandayar, his sub- 
lessee, for the remaining two years of the lease. But neither of th$§3 was 
called by jibe plaintiff. The evidence of the defendants’ fifth witness is Orally 
unsatisfactory. 

We have no hesitation therefore in coming to the conclusion that the defend- 
ants Nos. 2 and 3 were in adverse possession of the village in question from 1871, 
that Nidashah’s right thereto was extinguished by lapse of time and neither he 
nor the first defendant had in 1888 when Exhibit A was executed, any right 
[347] to mortgage it to the plaintiff : (see Balwant Bao Bishwant Chandra 
Chor v. Purun Mai Chaube (L. R., 10 I. A., 90), and Jagan Nath Das v. 
Birbhadra Das (I. L. R., 19 Cal., 776) ; also Karimshah v. Nattan Bivi 
(I. L. R., 7 Mad., 417), and Sunkaran v. Krishna (I. L. R., 16 Mad., 456). 
In this view it is unnecessary for us to consider the contention urged on be- 
half of the second and third defendants that the debt for which Exhibit A is 
said to have been executed was incurred for purposes binding upon the in- 
stitution. 

The appeal is dismissed with costs. 


[18 Had. 347] 

PRIVY COUNCIL. 

The 27th February and 30th March , 1896. 
Present: 

Lord Hobhousjb, Lord Macnaohten, and Sir R. Couch. 

Gurusami Pillai and others Plaintiff’s Representatives 

verstis 

Sivakami Ammal Defendant s Representative. 

[On appeal from the High Court at Madras.] 


Hindu Law — Construction of will — Condition — Request to daughters 
— Meaning of the luords ‘ have issue.' 

The testator, after providing that his two daughters should, after their marriage, remain 
in his family taking the income of his property without dividing it, and that, if they should 
disagree, the income only should be shared between them, added the following : — ‘ * If both 
the said daughters shall have issue, they shall divide the said properties equally. Those 
who have no issue shall, as aforesaid, enjoy the income for their lives, and those who have 
issue shaU enjoy the whole property : ” 

Held t to be the applicable principle, that, where the language of a will is dear and 
consistent) it shall reoeive its literal construction, unless there is something in the wUl 
itself to suggest a 'departure from it. Accordingly, the true construction was that the birth 
of issue was the event on which the absolute gift of a half share to either daughter was to 
take effect ; and that there was no reason for construing the words 1 have issue ’ to r mean 
‘ leave issue.’ Therefore, under the will, one of the daughters, whose only issue died before 
her, took a heritable share, and that share did not go over, on her death, to her surviving 
, sister, who had children. 

, Appeal from a decree (21st December 1888) of the High Court reversing a 
decree, 2&th March 1887) of the Subordinate Judge of Tanjore. 
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C348] The testator, Gurunadha Pillai, made his will on the 19th October 
1864&fcd died on the 29th. He left no son, but left two daughters, the elder 
Pichttyi Ammal, aged seven years, and the younger Sinnattal Aramal, aged 
three. To them he bequeathed his property, providing also for their mother 
Sivagangai Ammal. He directed that the daughters should jointly take the 
income and that, after their marriage, the share of either one of them dying 
without issue should go over to her sister, the latter having issue. The elder 
was married in 1868, the younger in 1869. In 1885 the younger died. The 
elder brought this suit on the 29th September 1885 against Subbaraya, her 
late sister’s husband, joining with him Sivagangai Ammal, claiming her sister’s 
moiety as having devolved upon herself. 

The principal questions now raised were : whether the will required that 
a daughter, unless her share on her death was to pass to her surviving sister, 
if the latter had a child, should not only have had, but should have left issue ; 
and whether Sinnattal Ammal had, in fact, ever had is.uie. Subbaraya having 
died in 1889 Sivakami, his widow, was brought on to the record ; and, on the 
death of Pichayi Ammal in 1892, the suit was revived by her representatives. 
The material parts of the will, as well as all the facts of the case, are stated in 
t heir Lordships’ judgment. 

In 1877 an arrangement for a partition was entered into by Sivagangai, her 
daughters and their husbands. The land forming the estate was divided, the 
portions to be assigned to each daughter were ascertained, and agreements were 
drawn up. Separate documents, embodying this arrangement were executed 
by Sivagangai and the sisters. Each daughter, with her husband, was aware 
that her mother had executed an agreement to the other, but was not a party 
to it. 

It was asserted, on behalf of the respondent, that, at the time of this 
arrangement, Sinattal Ammal had a son who was then a few months old, and who 
died soon after. Also, that she had previously had a child, which lived only 
a few days, and that she gave birth to a third child, which died in a few days, 
its mother also dying. 

The issues in effect were : — whether Sinnattal Ammal, who admittedly 
died childless, was entitled, by reason of her having had issue, which pre- 
deceased her, to an absolute interest in her moiety, so that this would pass to 
her husband on her death. Had she at any time a living child ? Did the plain- 
tiff, by the agreement [349] executed by her to her mother on the 13th June 
1877, abandon any right she had under her father’s will ? 

The first Court held that Guranadha’s will was entitled to full operation, 
and was not affected by the agreements in June, 1877 ; that Sinnattal had 
not a living child at the time of the execution of the agreements in June 1877 ; 
and that the defendants’ witnesses, who had alleged that she then had living 
issue, were not credible. The Subordinate Judge specially adverted to the fact 
that neither of those agreements stated that she then bad a son, although the 
existence of such issue was a fact most material as a cause of their coming 
to an agreement in the matter in hand, and was the cause of the partition being 
effected by those agreements. He decreed the cliim. 

The High Court (Kernan and WILKINSON, JJ.) were of opinion that the 
principal fact to bo decided was whether Subbaraya’s wife Sinnattal ever bore a 
living child. 

The evidence of the mother of the wife was clear that her deceased 
daughter had not only one child, but certainly two/ and perhaps thiee. This 
was supported by witnesses who had opportunities of knowing the facts. 
Contrasting the evidenoe for the plaintiff with that for the defendant, the 
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Judges arrived at the conclusion that the wife had, at all events, two children 
born alive. The plaintiff had admitted that, after the execution of the Agree - 
ment in June L877, Sivagangai Annual, her mother, gave over to her her 
moiety of lands in that month ; and, after this partition, the sisters were in 
possession of their shares. This vested an absolute estate in each of the 
sisters in no way contrary to what was contemplated by the will of their father. 
The testator had intended that there should be no partition so long as one, or 
both, of the daughters had no issue, but that, in case of both daughtershaving 
issue, they should take his property in equal shares. 

This was what had taken place. Up to 1877 the parties lived in har- 
mony; then, having children, and being unable to agree, both daughters 
applied to their mother, who, since the death of the testator in 1861, bad been 
in possession of the property, to give them their shares. She did so, retain- 
ing with their consent, for her own life time, three and odd velis of land 
for her maintenance. It could not be argued that the plaintiff, as her 
sister had died without making any disposition of her property, succeeded 
as the heir of her father. There was no authority to show that a gift to 
[350] an unmarried daughter, undisposed of, went back to her father’s heirs. 
It was to be regarded as her stridhanam and descended as stridhanam. That 
being so, the plaintiff was not the heir, but the husband of her sister, Sinnattal 
Ammal, was the heir. The judgment of the first Court was reversed, and the 
suit was dismissed. 

The representatives of Pichayi Ammal having appealed : 

Mr. R. V. Doyne for the Appellant. —The true construction was that the 
testator intended that, in the event of a daughter dying leaving no issue, her 
surviving sister having issue should take the whole estate. The conditions in 
the will remained in force notwithstanding the agreement of 13th June 1877 ; 
no agreement having effect to get rid of the condition. The will should have 
been construed with regard to those rights, according to Hindu law, which a 
testator must be understood bo have in contemplation. He referred to Moulvie 
Mahomed Shumsool Hoodav. Shewukram (L. R., 2 I. A. 7), and to Hirabhai v. 
Lakshmibai (I. L. R., 11. Bom.., 69 ; on appeal, ib„ p. 573.) The father 
apparently hoped that the sisters would remain joint until the death 
of one; he intended that, on the death of either leaving issue, her 
issue should succeed to their mother’s interest in his property ; and that, 
if either should die without leaving issue, the survivor, if she had issue, should 
take the whole estate. Till the death of either, the estate was to continue in 
the testator’s name. The argument came to this that by the expression * have 
issue,’ the testator meant 4 leave issue.’ If, however, the Appellate Court 
below had been right in its construction of the testator’s language, and had 
rightly held that the birth of a child conferred on the mother an absolute interest 
in one-half of the estate, the first Court had still been right in finding that it 
had not been established that Sinnattal Ammal ever had a living child. The 
High Court had been wrong in finding this fact in favour of the defendant, 
and the judgment should be reversed. 

Mr. J . D . Mayne for the Respondent. — The evidence established that 
Sinnattal, wife of Gurusami Pillai, at tbetime when the agreement and the parti- 
tion were made in 1877, had already then had issue. The contingency had 
happened under which she has taken absolutely, and she and her sister were in a 

f osition, in regard to their father’s will, which enabled them to act upon what had 
351] taken place. To proceed as they did was in accordance with the tes- 
tator’s provisions ; and when the partition had been acted upon, the clause in 
\ Ifefce will had no effective operation to make the share of either daughter, both 
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of them paving had issue, and the estates in both having become absolute, go 
over upon the decease of either. Doubtless, this depended on the fact that 
there had been issue bom alive ; the decision, however, of the High Court was 
fully borne out by the evidence that Sinnattal had one, or more, living child- 
ren, who lived but a short time. The words in the will relating to the daughters' 
interests were "to be taken in their literal sense. According to the will, survi- 
vorship between the sisters was to result from the state of things referred to 
therein, viz., where the one sister might have had issue and the other not. 
That state of things had not arisen when the death of Sinnattal occurred ; 
both had had issue ; there was nothing to occasion survivorship between the 
sisters, and the descent of the property was regulated by the Hindu law of in- 
heritance, which gave it to the husband. Therefore the judgment of the first 
Court had been rightly reversed. 

Mr. B. V. Doyne replied. 

Their Lordships’ judgment was, afterwards on the 30th March, delivered 

by Lord Hobhouse. 

Judgment. — This is a family dispute, arising out of the will of Gurunadha 
Pillai, which was made on the 19th October 1861. The plaintiff, who is now 
represented by the appellants, yvas the testator’s elder daughter Pichayi. The 
principal defendant, now represented by the respondent, was the husband of 
the testator's younger daughter Sinnattal. 

By his will the testator states that he is dangerously ill, and has no male 
issue, but has two daughters, Pichayi, aged seven years, and Sinnattal, aged 
three, born of his fourth wife Sivagangai ; and that by means of this will he 
has given away his estate, which he describes, to the said two daughters. Then 
occur the following sentences ; — 

“ The aforesaid two daughters after their marriage shall with their hus- 
bands remain in this family and enjoy as one family the income of the aforesaid 
properties without division and without alienating by sale, etc.” 

“ If in so doing there should be disagreement between them, the income 
thereof minus the just expenses, shall be enjoyed by them both in equal shares. 
If both the said daughters have issue, they [352] shall divide the said properties 
equally. Those who have no issue shall as aforesaid enjoy the income for 
their lives, and those who have issue shall enjoy the whole property. Till then 
the miras shall continue in my name. In case your mother and you disagree 
and live separately you shall pay 21 kalams of paddy and 7 rupees a year for 
her maintenance.” 

He further provided that if he should recover and get a male child, the 
entire property should go to that child. He died, however, a few days 
afterwards, and there has been no male child born. 

Pichayi married and had issue, the present appellants, and Sinnattal also 
married one Subbaraya, and died on the 20tb January 3885. Whether or no 
she had a child is matter of dispute. She had none living at the time of her 
death. 

In the year 1872 there was litigation between Pichayi's husband purport- 
ing to sue as her guardian, and Sivagangai, which was ended by an agreement 
of the 2nd October of that year. It was agreed that the entire family property 
should remain, as it had been, in the management of Sivagangai, the family 
living together as one family. But in case they could not agree to live 
together, then Pichayi, being entitled under the will to one-half of the property, 
was to receive from Sivagangai half the net income of the immovables, 
without making division of them ; and each was to take half the movables and 
pay half the debts. > 
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Disagreements soon arose, and in June 1877 two deeds were ekeettfeed by 
which Sivagangai agreed, first with one of her daughters and then with the 
other, upon a partition of the property. 

The first de9d (marked No. I) bears date the 11th June 1877. It is 
expressed to be made between Sivagangai, Sinnattal, and Subbaraya. It refers 
to the will of Gurunadha and states the joint enjoyment of his property by the 
three parties. Then, stating that disagreement has arisen, it provides a 
maintenance for Sivagangai, and subject thereto allots a moiety of the estate 
for the half share of Sinnattal and Subbaraya. The lands so allotted which 
were then registered in Sivagangai’s name are to be registered in Subbaraya’s 
name. And he and his wife undertake to bear a moiety of the family debts. 

The second deed marked as Exhibit B bears date the 13th June 
1877. It is expressed to be made between Sivagangai and [898] Piohayi. 
It refers to the will of Gurunadha, and states that the two parties have 
been living together as one family in conformity with the will and with 
the agreement of the 2nd October 1872. Then, stating that disagree- 
ments had arisen, the deed goes on to provide for Sivagangai’s maintenance, 
and to allot to Pichayi her moiety of the property and the charges in a way 
corresponding in substance to the partition * with Sinnattal. This deed, 
however, differs in expression and arrangement from No. I, and it contains one 
passage which is not found in No. I, and which has been the subject of a great 
deal of comment. Immediately after declaring Pichayi’s reversionary right to 
a moiety of the lands allotted for Sivagangai’s maintenance, and her right to 
a moiety of the lands and other things held in common (apparently a repetition 
and quite superfluous) the deed proceeds as follows : — “ In continuing to enjoy 
(as a foresaid), those who have no issue shall in conformity with the terms of the 
will left by the said Gurunadha Pillai remain in enjoyment so long as they live 
and those who have issue shall enjoy the whole property inclusive of the pro- 
perty of those that are issueless.” 

Why the family should have chosen to effect their partition by the 
circuitous method of treating each daughter in turn as if she and her mother 
were joint owners, is not explained. There can be no doubt that they intended 
a partition binding on the two daughters. The stipulated mutations of names 
were duly effected, and the benefits of the family estate were received in moieties 
from that time to the institution of this suit. It is not now disputed by either 
party that the two deeds embodied one family arrangement. The peculiar 
position taken by Sivagangai does not affect the validity of the transaction as 
between the others, though it probably accounts for differences of expression 
in the two deeds. 

In- September 1885 Pichayi brought the present suit. She states the will 
as providing that “ I and my said sister should, till we get issue ” enjoy the 
property in moieties “ and that if either of us die without issue ” the other shall 
take the whole.” She then states that Sinnattal “ died without issue,” and she 
claims the estate accordingly. 

In his written statement Subbaraya rests his title on the partition of 1877. 
He introduces the matter thus : — “At the time when the two daughters of 
Grtrunadha Pillai mentioned in the plaint had issues and were living together 
as one family it was arranged [834] etc., etc.” Sivagangai also put in a written 
statement to the same effect. 

Now it is a remarkable thing that if the story of Sinnattal having a child 
was an invention after her death, it should have been introduced in this casual 
and indirect way by her husband and her mother, and that the plaintiff 
l^iould not at once have denounced it as a fraud and claimed to have it tried. 



SIVAKAMI AMMAL f 1896] 


I.L.B. 18 Mad. 388 


' X*. 


But what |£fjppened was that direofcly after the defendants’ statements were filed, 
the first hearing for settlement of issues took place, and that there is no issue 
directed as to the birth of a child. When the parties came to put in their 
evidence, the plaintiff asserted that Sinaattal never had a child born alive ; and 
she brought an uncle of Sivagangai and some ro&idents in the village to say 
the same thing. ' On the other hand, Sivagangai, who was called by the plain- 
tiff, adhered very clearly to her statement that Sinnattal had children. 
Subbaraya stated that at the time of partition he had a son, and a num- 
ber of witnesses were called to support them. Ou that evidence the case came 
to trial. 


, The Subordinate Judge held that unless the partition had been 
made in accordance with the will it would not have the effect of barring the 
plaintiff's right to recover. That view, the correctness of which has 
not been impugned in the High Court or here, brought the case to turn on the 
question whether the events had happened in which the will directed a parti- 
tion ; which, as the plaintiff's children were living, was in effect the question 
whether or no Sinnattal had a child. The Subordinate Judge found that she 
never had any. 

His mind was very strongly^impressed by the terms of the partition-deeds. 
If it were true that Sinnattal had a child, it must, he says, have been mentioned 
in the deeds as the cause of the partition, whereas disagreement is the cause 
mentioned ; and it is impossible, on the same supposition, to account for the 
insertion in Exhibit B of the clause above quoted which expresses a contin- 
gent gift to the daughter who has issue. In the face of this written evidence 
he disbelieves the whole of the defendants’ oral 'evidence. He does not so 
much as mention the evidence of Sivagangai or Subbaraya, nor indeed that of 
the plaintiff, and he hardly discusses the other witnesses. 

The High Court took a different view. They considered the evidence 
of Sivagangai to be of paramount importance. She and [353] the plaintiff 
and Subbaraya are the only persons of whom it may be affirmed with certainty 
that they knew the truth ; and the High Court considered that Sivagangai 
was free from the bias of pecuniary interest, and, according to all appearance, 
of all other bias or unfairness. Mr. Justice WILKINSON also points out that 
her evidence is supported by the statements of other persons who were in a 
position to know the facts. 

As to the passages in the partition-deeds which so strongly affected the 
mind of the Subordinate Judge, the learned Judges discuss them, not with 
reference to their bearing on the disputed question of Sinnattal’s children, but 
apparently with reference to other arguments as to the effect of the partition 
which have not been brought before their Lordships. Their conclusion is that 
the partition-deeds, followed as they were by mutation of names, possession, and 
continued enjoyment, vested an absolute estate in each of the sisters, such as 
was contemplated by Gurunadha's will. 

On the question of fact their Lordships have to express agreement 
with the High Court. It appears to them that the Subordinate Judge 
exaggerates the effect due to the partition-deeds. It is fair matter of 
observation that both deeds are silent about the birth of children 
to either sister, and mention disagreement as the cause of partition. 
But it does not go very far. There was disagreement in fact, and it 
gave a motive for separating at that time. Both the will and the deed of October 
1872 mention disagreement as a reason for partition of a less complete kind, 
viz., of the net income ; but not as a reason for that complete partition of the 
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corpus which was actually intended, and actually effected so fa^Sif&be parties 
had power. It would have been more obvious, and more workmanlike, to 
state the birth of children and the directions of the will as the ground of 
partition ; but the omission to do so is hardly a reason for rejecting a body of 
positive testimony. 


With respect to the passage in Exhibit B which repeats the will, it is 
certainly difficult to say why it should be there. Whether it should be 
entirely connected with the property allotted for Sivagangai’s maintenance, as 
Mr. Justice Kern an thinks ; whether the plaintiff had a notion that the gift-over 
turned on the contingency of issue living at the death, as seems to be indicated 
by her plaint ; or some vaguer notion that she might somehow gain some 
advantage by putting into her deed what is not to be found in No, I ; is all 
[336] guess-work. At best the presence of the clause only raises some 
probability in her favour. 

It should also be remembered that there is a probability in the other 
direction, arising from the proceedings in the suit before observed on, that the 
plaintiff used language compatible with the birth of children who died in 
Sinnattal’s lifetime as well as with the entire childlessness ; that the defend- 
ants stated the birth of children incidentally, as they might have stated any 
undisputed matter ; and that the plaintiff did not treat the statement as she 
would have been likely to treat a falsehood called up to oppose her. It would 
be easy to make too much of such a matter, just as too much has been made 
of the statements in the partition -deeds. It seems to their Lordships that the 
High Court have been right in fixing thoir attention on the positive testimony 
to the exclusion of mere conjectural matter. 


That testimony preponderates largely in favour of the defendants. Their 
Lordships have referred to the opinion of the High Court upon the evidence of 
Sivagangai, which they think must be taken with the qualification that she is 
not wholly free from pecuniary interest, because the amount of her mainten- 
ance might be affected by the suit. But their Lordships have the opinion of 
the High Court as to her apparent fairness, and no adverse opinion from the 
Subordinate Judge who examined her. She is supported by three household 
servants of the defendants against whose testimony the Subordinate Judge 
says nothing except that they are servants. But in such a matter as the birth 
of a child in the house servants are persons having means of knowledge ; and 
to pass over their evidence not otherwise impeached, as worth nothing, is some- 
what too sweeping. The defendants’ eighth witness, Narayana Pillai, gave his 
evidence, as the Subordinate Judge states, so as to allow no room for unfavourable 
observations. He was a neighbour and a friend of the family, and he deposed 
to having seen Sinnattal’s child several times at the house of Sivagangai and 
at the house of one Chidambara Pillai, another neighbour and friend, who was 
ill and could not attend the Court. The defendants’ first witness attested 
Exhibit B and on that occasion he says that Sinnattal’s child was shown to 
him by the grandmother. On this witness the Subordinate Judge has no remark 
to make except that his opportunities for knowledge have not been accounted 
for. But his opportunity was going to the family house to attest Exhibit B. 

T337] It has been observed that the Subordinate Judge does not so much as 
mention the evidence of the plaintiff or that of either of the defendants. Proba- 
bly he thought that they were all tainted by self-interest. But if they are to be 
set aside, what remains? On the defendants’ side, several persons, with means 
of knowledge, affirming a definite fact ; on the plaintiff’s side* four witnesses 
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who are sill Outside the household, of whom only one is related to the family, 
who speak to a negative, and that very loosely, since they take on themselves 
to deny, not only the birth of a child, but Sinnattal’s pregnancy, of which 
they could know nothing. It is evident that the Subordinate Judge has not 
balanced the oral evidence, but has dismissed it in a summary way by reason 
of the excessive effect which he has ascribed to the language of the partition- 
deeds. 

It remains to construe the will with reference to the fact that both 
daughters had issue. The High Court have held that on the birth of children 
to both, the will gave them absolute interests in severalty. The Subordinate 
Judge apparently acted on the same view, though on his view of the facts, it 
was not necessary to decide the point. Mr. Doyne contended first that the 
testator’s intention was to let the estate devolve as joint family property. 
That however is manifestly inconsistent with the position assigned to his widow, « 
and with the gift first of the income and afterwards of the property to his 
daughters in moieties. Then Mr. Doyne contended that the contingency on 
which the absolute gift is made must be taken to be nob the birth of issue, but 
having issue who survive the parent. 

Their Lordships must take the will as it stands in the English translation. 
Indeed it is not suggested, except as an argument ad iqnorantiam , that the 
plaintiff’s case would be strengthened if they could have before thorn, and could 
be made to understand, the Tamil original. It is clear that great pains have 
been taken to ensure accuracy, because the sentence releating to joint enjoy- 
ment has been re-translated, though it is difficult to perceive any substantial 
difference between the two translations. And their Lordships observe that the 
Subordinate Judge, who would know the Tamil language, states the critical 
terms in a way even less open to the suggested modification than the term “have 
issue.” He says that if both the daughters “ beget issues” the property is to be 
[3S8J divided ; and again that it is not to be divided until they “ beget issues.” 

Taking the words “ having issue,” as the true words, there can be no 
dispute as to their literal meaning in any of the three contexts in which they 
occur. In the first two the testator contemplates the continued existence of 
those who “ have issue,” and in the second it is almost impossible to construe 
the words as “ leave issue.” There is absolutely nothing on the face of the 
will to suggest any secondary meaning. The words “ have issue ” are often 
read as meaning “ leave issue,” but not without some reason derivable from the 
will. Here the reason suggested is that their Lordships are construing a Hindu 
will, and that a Hindu testator could not have meant that if his daughter had 
a child who lived for a day, she should take the estate as stridhan and 
pass it to her husband. That is pure conjecture and quite inadmissible to 
control the clear expressions of the will. Even as conjecture, it fails. How 
can their Lordships tell that this Hindu gentleman did not feel the simple 
distinction, which is‘ widely felt, between a barren woman and one who bears 
1 a child? Or how can they tell that any conjectural emendation would have 
pleased him better? Mr. Doyne* s suggestion is made to suit the events which 
have happened; but it would be easy to show that on his hypothesis another 
set of events would produce consequences just as untoward. Fortunately their 
Lordships are precluded from all this guessing by the sound principle of con- 
struction that where the language of a will' is clear and consistent, it shall receive 
its literal construction unless there is something in the will itself to suggest 
departure from it. The result is that in their Lordships’ judgment the view of 
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the High Court is right, and that this appeal should be dismissed' with costs. 
They will humbly advise Her Majesty accordingly. 

Appeal dismissed . 

Solicitors for the Appellants— Burton, Yeates d Hart . 

Solicitor for the Respondent— JJ. T. Tasker. 

NOTES. 

[The expression n‘ have issu# ’ in a Hindu Will has been construed as ‘ leave issue ’ 
(1897) 21 Bom,, 1, on appeal (1898) 22 Bom., 838 P.C. : 25 I. A., 126. See also (1899) 23 
Bom., 80 as regards.the general rulo of literal construction.] 


[399] APPELLATE CIVIL. 

The 7th , ami 8th March and 4th April , 1895 . 

Present : 

Mr. Justice Best and Mr. Justice Subramania Ayyar. 

Kasim Saiba and others (Plaintiff and his Representatives) Appellants 

versus 

Sudhindra Thirtha Swami (Defendant) Respondent.* 

Religious endowments— Da facto manager — Debt binding on the institution . 

In a suit on a mortgage, dated April 1880 and comprising lands forming part of the endow- 
ment of a mutt, it appeared that the mortgagor had been the rightful manager of the mutt 
until 1876 when he was outcasted and consequently forfeited his office. The present defend- 
ant was appointed in 1877 to succeed him in the office of manager, but the mortgagor 
remained nevertheless in possession, and a suit by the present defendant to eject him was 
pending at the date of the mortgage. The plaintiff now sought to enforce his rights under 
the mortgage against the defendant and the property, of which the defendant had been placed 
in possession as the result of the suit above referrod to : 

Per curiam : the mortgagor was not disentitled to incur expenses so as to bind the 
rightful manager by the mere fact that the former was not de jure manager at the time the 
expenses were incurred, provided thoy were incurred for the preservation of the trust property 
or other justifiable purposes. 

On its appearing that the debt was incurred for the conduct of ceremonies in which the 
mortgagor, after his excommunication, was disqualified from taking part, and that all the 
circumstances of the case were known to the mortgagee : 

Held, that the plaintiff was not entitled to recover the amount of the mortgage-debt. 

Appeal against the deoree of 0. Chandu Menon, Subordinate Judge of South 
Canara, in Original Suit No. 10 of 1892. 

Suit against the swami of the Puttige mutt at Udipi to recover principal 
and interest due upon a mortgage of properties of the mutt, dated the 5th April 
1880, and executed in favour of the father, deceased, of the plaintiff by the 
predecessor in office of the defendant to secure repayment of a sum borrowed 
for the expenses of certain ceremonies connected with the mutt. The defend- 
ant pleaded, inter alia , that the mortgage was not binding on the institution. 
The further facts of the case appear sufficiently for the purposes of this report 

from the judgment of the High Court. 

. — . — 

* Appeal No. HI of 1893, 

* • 880 . 
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The Subordinate Judge passed a decree dismissing the suit. 

[860] This appeal was preferred by the plaintiff and, after his death, was 
proceeded with by his legal representatives. 

Bhashyam Ayyangar and Narayana Ban for Appellants. 

Bamachandra Ban Saheb for Respondent. 

Judgment.— The plaintiff sues for the recovery of Rs. 6,599, alleging it to 
be due on a mortgage bond executed in 1880 to his father, since deceased, by 
the late Sumatmdra Swami, formerly head of the Puttige mutt at Udipi. 

The defendant, successor of Sumatindra and present swami of that mutt, 
contested the suit. The Subordinate Judge dismissed it, the chief grounds for 
the decision being (i) that the instrument sued on was invalid as a mortgage, as 
it was executed pending the litigation between the late Sumatindra and the 
defendant which terminated in favour of the latter ; (ii) that the loan was not 
granted under circumstances rendering the debt binding on the mutt. 

On behalf of the plaintiff (appellant) no attempt was made before us to 
impeach the Subordinate Judge's conclusion that the mortgage is invalid on 
the ground of Us pendens ; and upon the admitted facts of the case, the 
correctness of the Subordinate Judge’s view cannot be questioned. 

The main point argued before us was whether the plaintiff is entitled to 
recover the whole or any portion of the amount sued for as moneys lent bond 
fide for justifiable purposes of the institution, of which the defendant (respon- 
dent) is the present manager. 

For a proper understanding of the case a brief statement of the circum- 
stances which resulted in the litigation alluded to above between the late 
Sumatindra and the defendant is necessary. 

There are at Udipi eight mutts, which are closely associated with each 
other, of which the said Puttige mutt is one. They are presided over by 
Brahmin ascetics, bound to celibacy, • who carry on in turn the worship of 
Krishna in the celebrated temple at that place. Against the late Sumatindra 
charges were preferred by persons interested in the temple and the mutts, the 
principal accusations being that he had violated the rules of his order and the 
duties of his office, as he was living in adultery with a woman called Akkayya, 
and as he had illegally appointed her illegitimate son, an infant as his 
successor in the Puttige mutt. After due investigation, the sabha, or com- 
mittee constituted [361] according to usage for the purpose of enquiring into 
the charges, found the late Sumatindra guilty and expelled him and 
the infant appointed by him from the caste. In consequence, Sumatindra 
forfeited his right and position as the swami of the Puttige mutt. 
This took place in 1876. The defendant was duly appointed in 1877 as 
the head of the Puttige mutt. Sumatindra, however, did not submit to 
the decision against him, but continued to hold possession notwithstanding 
such decision. Thereupon the defendant sued Sumatindra, his concubine 
Akkayya and her illegitimate son in Original Suit No. 3 of 1879 in the District 
Court of South Ganara to recover the mutt and its properties and for other 
reliefs. Pending the litigation Sumatindra died, but the suit was carried on 
against the ether defendants and was eventually decided in favour 4>f the 
defendant on appeal to the High Court in 1883. 

That Sumatindra was lawfully expelled from the caste, and that on such 
expulsion Sumatindra ceased to be legally entitled to hold or exercise the office, 
or retain the property or receive the emoluments appertaining to the office, cannot 
now be questioned and has not been questioned in this appeal. This being so, 
the point for determination is whether the money mentioned in the bond sued 
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on, and which was lent after Sumatindra ceased to be entitled to hold the office, 
was lent under circumstances which render the same recoverable from the 
defendant, the rightful swami. Before we proceed to discuss the evidence on 
this question, we must notice a legal contention urged on behalf of the defend- 
ant, which if well founded, would render a consideration of the evidence 
unnecessary. The contention is that inasmuch as the money was lent to, and 
the bond in question was executed by, Sumatindra, whilst he was in unlawful 
possession of the office, the transaction is, in consequence of the absence of 
title in Sumatindra, absolutely void, however necessary and beneficial the loan 
might have been to the institution. But the cases relied on on behalf of the 
plaintiff against this contention preclude us from giving an unqualified assent 
to such a contention. In Dakhina Mohan Boy v. Saroda Mohan Boy (I.L.R., 
21 Cal., 142), the latest case on the subject, decided in 1893, the Privy Gouncil, 
after pointing out that the proposition that a person who is in wrongful posses- 
sion is not entitled to recover sums spent on account of outgoings is not a 
[362] proposition of law admitting of no exception, held that when a proprietor 
in good faith, pending litigation, makes the necessary payments for the preser- 
vation of the estate in dispute, and the estate is afterwards adjudged to his 
opponent, he should, in common justice, be recouped what he has so paid by 
the person who ultimately benefits by the payment, if he has failed through 
no fault of his own to reimburse himself out of the rents. No doubt there 
were special facts in the case in which the law was thus laid down, but the 
reference made by their Lordships in their judgment to the Peruvian Guano 
Company v. Dreyfus Brothers (L. R., 1892 A. C., 166), decided by the House of 
Lords in 1892 shows that the Judicial Committee was dealing with the question 
as one of principle, and as such it was elaborately discussed in the House of 
Lords’ case by Lord Macnaghten, who delivered the judgment in the Privy 
Council case. It seems, therefore, that it must now be taken as well 
established that Sumatindra was not disentitled to incur expenses so as 
to bind the rightful manager, by the mere fact that the former was 
not de jure manager at the time the expenses were incurred, provided 
they were incurred for the preservation of the trust property or other 
justifiable purposes. We must, therefore, consider the evidence adduced to 
show the circumstances in which the loan was granted to Sumatindra, 
and determine whether the plaintiff has discharged the onus which accord- 
ing to law lies upon him. In this connection the language of Kern AN, 
J., in gotta Bamasami Chetti v. Bangari Seshamma Nayanivaru (I. L. R. f 3 
Mad., 145, 151) when dealing with the question of the validity of a charge 
created by a person who was in possession of a palayam, but without title, is 
peculiarly applicable to the present case ; and borrowing his language, we 
think it may properly be stated that to entitle the plaintiff to recover the 
money in .question from the defendant, “ proof of imminent pressure or danger 
of loss, or of such close inquiries as to the position of the estate and the 
immediate circumstances of the pressure or apprehended danger as to satisfy a 
prudent and reasonable mind of the truth of the alleged pressure and impend- 
ing danger should be given.” In our opinion satisfactory proof of neither has 
been given. 

The principal points spoken to in the evidence adduced on behalf of 
the plaintiff are these : each turn of worship, or pariyaya [363] as it is 
called, devolving on each of the associated mutts last two years. The total 
cost incurred by each swami during his turn amounts to between Rs. 25,000 
to Rs. 4^,000. In 1880 it was the turn of the Puttige mutt to undertake the 
worship and to carry it on for a couple of years according to custom and usage. 
Sumatindra as the swami in possession made the necessary preparations 



SUDH1NDBA THIBTHA SWAMI [1895] I.L.R. 18 Mad. 364 


for the worship and commenced and carried it on until his death. He had 
to borrow moneys for that purpose, as every one of the swamis has to 
do more or less when his turn comes. It was even more necessary for 
Sumatindra to do so in 1880, because, in addition to the circumstance that 
the current income for that year was insufficient to meet the heavy outlay 
which had to' be incurred at the beginning of the pariyaya, owing to the 
opposition of the defendant, some of the usual payments to the Puttige mutt, 
such as the contributions from the Mysore State, were withheld on that 
occasion. Consequently the loan in question was obtained to enable Suma- 
tindra to discharge the amounts advanced by some ten individuals for the 
purchase of provisions required for the pariyaya ceremonies. Who these 
previous creditors were, and whether the amounts borrowed from them 
were applied for the purpose stated, there is little or no evidence to prove. 
But even assuming the statements made by the plaintiff’s witnesses to be true, 
jJt is quite clear that the present case is totally different from those where money 
'ps lent to avert some pressure which, if not so averted, will result in danger to 
estate, such as the discharge of Government revenue due thereon as in the 
Privy Council case referred to above. There is absolutely no ground in the 
present case for the application of the principle of salvage on which relief was 
given in that case [see Dakhina Mohan Boy v. Saroda Mohan Boy (I. L. R., 
21 Cal., 142, 149) j . Not only was there an utter absence of any pressure, but 
it may even be doubted whether the performance of the pariyaya by Sumatindra 
was not, according to the notions of those interested in the temple, positively 
detrimental to the welfare of the institution. For it is quite plain that, after 
Sumatindra was lawfully excommunicated, he was disqualified from inter- 
fering with the religious concerns of the temple and the performance of 
worship by him after such excommunication cannot but have been looked upon 
by the persons interested in the temple as almost a desecration. It is therefore 
[364] not easy to see how the doctrine of equity and good conscience referred 
to in thecases relied on, on behalf of the plaintiff is to be held applicable 
to a case like this where money was lent to carry on worship under those 
circumstances. 

Moreover, there is no ground for thinking that plaintiff’s father acted 
bond fide in lending the money. He resided at Udipi itself where the 
committee which investigated the charges against Sumatindra sat, the inquiry 
having been conducted openly and having lasted for several months. The 
excommunication, the consequent quarrels and riots, the arrest of Sumatindra, 
defendant and others by the authorities to preserve the peace, the institution 
and pendency of the suit by the defendant against Sumatindra, etc., were all 
clearly known to the lender at the date of the loan ; and it is difficult to 
believe that the father of the plaintiff acted like a prudent and reasonable 
man in granting the loan under such circumstances. We think, therefore, 
that the plaintiff has not made out any real or accredited necessity such as is 
required by law to justify the loan, and we agree with the Subordinate Judge 
in holding that the claim fails on the merits also. 

It is, therefore, unnecessary for us to consider the minor objections raised 
on behalf of the defendant. 

We dismiss the appeal with costs. 


MOTES. 

[ See also (1896) 1 C. W. N., 617 at 623.] 
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APPELLATE CIVIL. 

The 13th and 14th March and 19th April, 1S95, 

Present : 

Mr. Justice Best and Mr. Justice Subramania Ayyar. 

Narasamma (Plaintiff’s Legal Bepresentative) Appellant 

versus 

Subbarayadu and others (Defendants) Respondents. * 

Registration Act — Act III of 1877, ss. 21, 48, 49, 51 — Defective description 
of property — Deed affecting lo.nd registered in book No. 4 — Purchaser for valued 

In a suit for land, forming part of the self -acquired property of a deceased Hindu*vff| 
appeared that in 1885 his widow and his cousin had (on the death without issue of hi8(^&| 
entered into an agreement whereby the lattor relinquished in the widow’s favour for coil^P^t- 
ation all his rights in the self-acquired property [369] left by her husband. The agreeetn^ht 
was registered in book No. 4 under the Registration Act, 1877, and it contained no suoh des- 
cription of the property as to satisfy the requirements of section 21. The plaintiff since 
purchased the land now in question from the cousin ; the defendants Nos. 1 and 2 having 
purchased it and obtained possession from the widow : 

Held, that the plaintiff was entitled to recover. 

SECOND Appeal against the decree of G. T. Mackenzie, District Judge of 
Kistna, in Appeal Suit No. 1417 of 1892, reversing the decree of O. V. Nanjun- 
dayya in Original Suit No. 862 of 1889. 

Suit to recover possession of certain land purchased by the plaintiff on 
the 29th of March 1889 from one Seshayya who was defendant No. 3. The 
defendants Nos. 1 and 2 were in possession under a sale by defendant No. 4, 
who was the widow of one Guruvarazu, a kinsman of the plaintiff's vendor. 
It appeared that Guruvarazu died leaving a son and a daughter by a previous 
wife, and that, on the death of the son, disputes arose between the daughter 
and the widow, with the latter of whom the plaintiff’s vendor took part, and on 
the 1st September 1885, an agreement was executed by which, inter alia , the 
plaintiff’s vendor, in consideration of Es. 1,000, relinquished his rights in the 
property of the deceased man. Defendants Nos. 1 and 2 pleaded that Seshayya 
had no title to convey by reason of this agreement, which, however, comprised 
no description of the property referred to therein, and was registered in book 
No. 4 and not in book No. 1 prescribed by Registration Act, 1877, section 51. 

The District Munsif passed a decree as prayed, but his decree was reversed 
on appeal by the District Judge, who found that the property in question was 
self-acquired property of the late Guruvarazu, but he expressed his opinion 
that the document of 1885 was effectively registered. 

The plaintiff having died, his daughter and legal representative preferred 
this second appeal. 

Pattabhirama Ayyar for Appellant. 

Rama Ran and Sundara Ayyar for Respondents Nos. 1 and 2. 

Best, J. — It is contended on behalf of appellant (i) that, as Exhibit I 
Contains no description of the property sufficient to identify the same, as required 
by section 21 4 clause (a) of the Re gistrati on Act, it could not be registered, and 

^ * * Second Appeal No. 1255 of 1894. 
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consequents ifee registration was ultra vires and inoperative for the purposes . 
.of section 4® of the Aot; and (ii) that even if the registration be held to be 
valid, as it was entered only in book No. 4 and not in book No. 1 [386] pres- 
cribed by section 51 of the Act, it is not such as to affect immoveable property. 

As observed by PlGOT, J., in Baij Nath Tewari v. Sheo Sahoy Bhagut 
(I.L.B., 18 Oal. ,556,570), the object of the Registration Act is to provide not only 
a guarantee of the genuineness of instruments, but also a record from which 
persons who may desire to enter into dealings with respect to property may be 
able to obtain information as to title — or to quote the words of the Privy 
Council in Mohammed Ewaz v. Birj Lall (L. R., 4 I. A., 166, 175) — “ Regis- 
tration is mainly required for the purpose of giving notoriety to the deed ; ” 
and such being the case, it is difficult to see how this object is attained, if a docu- 
ment relating to immoveable property is registered in a book expressly prescribed 
Jpr documents “ which do not relate to immoveable property.” Section 60 of 
Iffe Act requires that the document registered shall have endorsed on it a cer- 
of the fact of registration “ together with the number and page of the 
bo|Bb which the document has been copied,” and this is the certificate which 
is ^Idmissi hie for the purpose of proving that the document has been duly 
registered in manner provided by the Act.” 

As the original with the endorsement made thereon is returned to the party 
entitled to the same, he has the means of knowing what ha3 been done by the 
Registrar ; and if he allows to continue a mistake which he thus has the means 
of causing to be rectified, he has but himself to blame if he becomes a loser 
thereby ; and his transferrees of course stand in his shoes. 

In the present case the document I was executed by third defendant in 
favour of the fourth defendant. First and second defendants are purchasers 
from fourth defendant, while plaintiff is a purchaser from third defendant. First 
and second defendants, on seeing their vendor’s title-deed, if they had exercised 
ordinary care and caution, must have seen the flaw in her title, wnereas no 
amount of search in the book No. I in the Registration office would enable the 
plaintiff to discover that the property sold to him by third defendant did not in 
fact belong to third defendant as gnati of the last owner Gopal Rao, but to 
fourth defendant who is the step-mother of the last owner. Cf. Najibulla Mulla 
v. Nusir Mistri (I. L. R., 7 Cal., 196). 

[367] There is authority also for the other objection taken on behalf of 
appellants in Baij Nath Tewari v, Sheo Sahoy Bhagut (I. L. R., 18 Cal., 556, 
570), where it was held by the majority of a Full Bench that the absence of a 
description sufficient to identify the property renders the registration of a 
document invalid, and where the dissenting Judge, Pethebam, C. J., differed . 
from his colleagues only because he was of opinion that the description was 
in f&ot sufficient to identify the property. 

I am inclined, however, to agree with the opinion of STRAIGHT, J., as 
expressed in Hardei v. Bam Lai (I. L. R., 11 All., 319, 324, 325), that the Word, 

* registered ' in section 49 of the Registration Act has reference only to the act 
of registration by the Registration officer ; and that, if such officer has putlupon 
the document the certificate required by section 60, it becomes admissible in 
evidenoe. The mere fact of registration is not, however, sufficient to cure 
defects arising from non-observance of the requirements of section 21, so as to 
affect property not specifically described and which has passed into the bands 
of third parties, though, as against the executant of the document, it might be ‘ 
enforceable on the principle certum est quod certum reddi potest Cf. Bamnidh 
Pdnde v. Balgobind (I. L. R., 9 All., 158). As in the present case the property 
has passed to a third party for consideration and not only is the description 
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not as clear as is required by section 21, but the registration itself purports to 
be of property other than immoveable, I think plaintiff is entitledlfco a decree. 

I would allow this appeal and, setting aside the decree of the lower 
Appellate Court, restore so much of the decree of the District Munsif as awards 
to plaintiff possession of the land. Plaintiff is also entitled to mesne profits 
from date of suit to date of getting possession of the property — the same to be 
ascertained in execution of the decree — and to his costs throughout to be paid 
by first, second and fourth defendants. 

Subramanla Ayyar, J.— I concur. 


NOTES. 

t A* betwoen parties to the document and thoir pnvies, deviations from the prescribed 
procedure m respect of registration do not affect its binding character (1918) 94 M. L. J., 684. 
See also (1900) 23 Mad , 580 , (1903) 10 O. P. L R , 141 , 29 Cal., G54 ; 18 Cal , 566; (191# 
16 I. C., 335.] 

[868] APPELLATE CIVIL. 


The 25th , and 26th February and 13th March , 1895. 
Present : 

Mr. Justice Best and Mr. Justice Subramania Ayyar. 


Unni and others (Defendants Nos. 3 to 5) Appellants 

versus * 

Nagammal and others (Plaintiffs and Defendants Nos. 1 and 


2 and Second Defendant’s Representative) Respondents. ‘ 

Mortqaqe — Subsequent agreement — Covenant to pay an adcfottGnal sum — 

Charge — Tacking. 

In a suit on a mortgage, dated 1878, it appeared that the premises had been mortgaged 
in 1874, but the mortgagor had been left in possession under a lease ; and that a suit brought 
by the mortgagee (on the rent reserved b> the lease falling into arrears) was compromised in 
1877 on the terms that Rs. 3,680 should be paid together with tho amount secured by the 
mortgage of 1874. The instrument of compromise was not registered and the amount was 
not paid . 

Held, that the plaintiff's mortgage was subject to the mortgage of 1874 only and not to 
the arrangement comprised m the compromise. 

Quaere ; whether the compromise would, if registered, have charged the land with 
r Rs. 3,680, or whether its effect was merely to make the equity of redemption conditional on 
payment of that amount, in such a manner as not to affect the rights of the subsequent 
mortgagee. 

Appeal against the decree of E. K. Krishnan, Subordinate Judge of South 
Malabar, in Original Suit No. 7 of 1893. 

Suit to recover principal and interest due on a mortgage, dated the 16th 
March 1878, and executed by the deceased father and uncle of defendants 
Nos. 1 and 2 in favour of the plaintiff No. 1 to secure the repayment with interest 
of the sum of Rs. 4,000. Defendants Nos. 3 to 5 were the assignees of one 
Varadan Patter to whom the lands had previously been mortgaged on the 6th 
April 1874 for Rs. 20,000 and on the 7th April 1874 for Rs. 1,000. It 
appeared that Varadan Patter after the execution of his mortgages demised the 

™ Appeal N*97of 1894. 
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mortgage premises on lease to the mortgagor, and subsequently in 1877 
instituted a suit against him to recover possession of the property with arrears 
of rent. That suit was compromised and a document was exeouted in the 
following terms : — 

“ Razi presented under section 375 of the Civil Procedure Code by Vakil 
Ramanatha Ayyar for Varadan Patter, plaintiff in [369] Original Suit No. 24 
of 1877, and by Vakil Sankara Menon for first defendant Govinda Mannati. 

“ The subject-matter of the above suit has been talked before and adjusted 
by mediators as follows : — first defendant shall, on the third Makarom next, 
pay plaintiff 675 parahs of paddy out of rent accruing due up to 1053, and 
the sum of Rs. 3,680 being value of paddy due on account of balance pattam 
and the costs of the suit shall be paid by the first defendant, together with the 
sum of Rs. 21,000 which the plaintiff has to get from the properties mentioned 
the plaint ; till payment the first defendant shall pay 4,319 parahs of paddy 
abd 50 cocoanuts inclusive of interest of 644 parahs at the rate of 5i parahs of 
paddy per 10 fanams due on the said sum in Kanni ( September-October) and 
Makarom (January-February) commencing from 1054 (1878-79).” 

'■ The following decree was passed on the presentation of the razinamah : — 

“ The Court doth order and decree in the terms of the said razinamah that on 
account of the rent for 1053 (1877-78) the first defendant do pay plaintiff 675 
parahs of paddy or their value according to the market rate at execution, and 
that the suit ‘ be in all other respects dismissed assessing first defendant with 
his costs.” 

The question in the present suit was whether the plaintiff’s mortgage was 
subject to the mortgages of 1874 only, or whether his rights were affected by 
the transaction of 1877 also. The Subordinate Judge decided this matter in 
favour of the plaintiff and passed a decree accordingly. 

Defendants Nos. 3 to 5 preferred this appeal. 

Sankaran Nayar for Appellants. 

Sundara Ayyar for Respondents Nos. 1 and 2. 

Subramania Ayyar, J.--This is a suit for the recovery of the amount due 
under a mortgage executed to the first plaintiff on the 16th March 1878 by the 
father of the defendants Nos. 1 and 2. The defendants Nos. 3 to 5 are the 
assignees of the rights of one Varadan Patter to whom the father of defend- 
ants Nos. 1 and 2 had executed two prior mortgages, one for Rs. 20,000 and 
the other for Rs. 1,000 on the 6th and 7th April 1874, respectively. 

Varadan Patter, having been entitled to the possession of the property as, 
mortgagee, leased the Bame to the mortgagor. The [370] mortgagor-lessee 
failnd to pay the rents and Varadan Patter brought a suit against him in 1877 
for the recovery of arrears of rent and the possession of land. The disputes 
were amicably adjusted and a rasi petition was put in on the 30th October 1877. 
The portions of the compromise material for our present purpose are as 
follows “ The first defendant (father of the defendants Nos. 1 and 2) shall, 
on the thir d Makarom next, pay plaintiff (Varadan Pacter) 675 parahs of paddy 
out of rent aooruing due up to 1053 and the sum of Rs.^ 3,680 being value o 
paddy due ou account of balance pattam shall be paid by the first defendant, 
together with the sum of Rs. 21,000 which the plaintiff has to get from the 
properties mentioned in the plaint ; till payment the first defendant shall pay 
4,319 parahs of paddy and 50 cocoanuts inclusively of interest of 644 parahs 
at the rate of 5i parahs of paddy per 10 fanams due on the said sum in Kanni 
(September-Ootober) and Makarom (January-February) commencing from 1054 
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(1878-79).” These terms were not embodied in the decree which was passed 
on the compromise. The only question, we have to determine in this appeal, 
is whether the plaintiffs (respondents) are entitled to redeem the property under 
mortgage to the third, fourth and fifth defendants (appellants) without paying 
them Bs. 3,680 in addition to the Bs. 21,000 admittedly due under the mort- 
gages of 1874. The Subordinate Judge decided in favour of the respondents. 
On behalf of the appellants it is argued that the Subordinate Judge was wrong 
and that he should have held that the respondents were bound to pay Bs. 3,680 
as well as the Bs. 21,000 ; the razi having created a charge upon the land for the 
former amount also. In my opinion the razi does not create a charge for the 
amount in question as the appellants contend, I see no words in it which 
either expressly or by implication create any lien on the land. The language of 
the document appears to be more consistent with the construction suggested for 
the respondents, viz., that the razi only imposes an obligation on the mortgagor 
to pay the said sum along with the Bs. 21,000 before he claims redemption* 
If the parties intended to create a charge for Rb. 3,680, it was quite easy 
to use apt words to give effect to such intention. But, on the contrary, 
the language employed falls, in my view, far short of what the parties 
would have said, had the idea of creating a charge been clearly in their 
minds. The only circumstance relied upon on behalf of the appellants in 
£8711 support of their contention is that the total sum payable at the time of 
redemption is Bs. 24,680 which includes Bs. 3,680 in question v This is not, 
however, inconsistent with the argument for the respondents who concede that 
so far as the mortgagor is concerned he must pay both the sums before he can 
ask for the surrender 6f the lands, he having contracted to do so. On the 
other hand, the manner in which reference is made in the document to 
Bs. 3,680, qoupled with the provision therein made about the payment of 
interest on the sum, rather points to the view that the arqount was looked 
upon by the parties as constituting a debt distinct from the Bs. 21,000 and 
standing on quite a different footing from the latter which carried no interest. 
This construction is in accordance with Hart Mahadaji Savarkar v. Balambhat 
Raghunath Khare (I. L. R., 9 Bom., 233) and Yashvant Shenvi v. Vtthoba Sheti 
(I. L. R., 12 Bom., 231). In the first case the mortgagor of an estate gave to the 
mortgagee subsequently to the date of the mortgage two successive money 
bonds, in each of which it was stipulated that if the amounts were not paid on 
the due date they should take priority of the amount due under the mortgage, 
and that redemption of the mortgage should not be claimed until the bonds 
had been satisfied. The assignee of the equity of redemption sued for posses- 
sion of the estate on payment merely of the mortgage money. His claim was 
upheld by SARGENT, C. J., and Mr Justice Kemball, who ruled that the two 
subsequent bonds did not create a iurther charge on the mortgaged premises, 
although they would prevent the original mortgagor from redeeming without 
gaying their amounts. In the second case the learned Chief Justice observed : — 

‘ We think that the Subordinate Judge was right in his construction of the 
mortgage deed (Exhibit 29). There are no words in that instrument which 
expressly make the old debt of Bs. 100 a charge on the property. The 
mortgagor undertakes to pay it together with the Bs. 64 when he takes back 
the land and also agrees to the mortgagee’s continuing in the enjoyment of the 
land till he pays off both the debts ; but these provisions are satisfied by 
construing them as intended to make the equity of redemption conditional on 
the payment of both the debts. This construction, moreover, receives 
corroboration from the allusion to the old debt as a distinct and separate 
transaction which would have [872] no significance if the intention was to 
^ jfrak* the Bs. 100 a charge equally with the Bs. 64.” 
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Following these decisions I hold that the razi did not create a charge for 
Rs. 3,680. but only makes the equity of redemption conditional on the pay- 
ment of that amount also. 

It was next urged on behalf of the appellants that even if no charge was 
created in their favour, the obligation to pay Rs. 3,680, undertaken by the 
mortgagor, is equally binding on the respondents claiming from him under a 
subsequent mortgage, and in support of this, reference was made to the prin- 
ciple embodied in section 40 of the Transfer of Property Act. At first I was 
inclined to think that there was some force in this argument : but further 
consideration convinces me*that that contention is not sound For the obligation 
respecting the payment of Rs. 3,680, arising out of the contract between the 
mortgagor and Varadan Patter, cannot properly be said to be one annexed to the 
ownership of the land under mortgage as laid down in section 40. And the 
cases in which the principle relied on has been applied will be found to be such 
as involved obligations directly connected with the ownership of immoveable 
property, though they do not amount to interests therein or easements thereon. 
But the obligation in question here is quite unlike the class of obligations dealt 
with in those cases and a typical instance of which is furnished by Tulk v. 
Moxhay (2 Phill., 774, 778), where it was held that a covenant between vendor 
and purchaser on the sale of land that the purchaser and his assignees shall use 
or abstain from using the land in a particular way will be enforced in equity 
against all subsequent purchasers with notice. In other words, the obligation 
so to be enforced must amount to an equity attached by the owner to the 
property itself. I hold that is not the case here apd I am of opinion that 
the obligation to pay Rs. 3,680, though, of course, binding upon the mortgagor, 
is not binding upon parties who have subsequently acquired from him lor value 
an interest in the mortgaged property. This view is supported by the decision 
in Han Mahadaj % Savarkar v. Balambhat Baqhunath Khare (I. L. R., 9 Bom., 
233) already quoted, in which Sargent, C.J., and Kembali<, J , hold that the 
assignee of the equity of redemption was entitled to redeem without paying the 
unsecured debt which the original mortgagor had contracted to pay along 
[373] with the mortgage amount notwithstanding that the assignor himself had 
he been the plaintiff would have been prevented from redeeming without paying 
the two amounts. A different view was, however, taken in Allukhan v. Boshan 
Khan (1. L. R., 4 All., 85), but the authorities quoted in the judgment fiom the 
Roman and the French laws do not go to the length to which DUTHOIT, J., 
proceeded in that case. They only allow tacking oi the description contended 
for in the present case against the mortgagor. They do not lay down that a 
similar consolidation of unsecured and secured debts is allowable against 
subsequent purchasers for value. It is true that such consolidation or tacking 
has been permitted under special circumstances against a beneficial donee of 
the debtor in Bagho Oovtnd Parajpe v. Balvant Amnt Gole (I.L.R., 7 Bom., 101). 
But the rule followed there is not founded on. any principle ot equity. It is 
merely to avoid circuity of action, so that the creditor may not be driven to 
enforce by separate proceedings the claims to which the operation of law or 
the act of the mortgagor has rendered the same person liable ; but the taoking 
of the debts on the principle of avoiding circuity is inapplicable to the case of 
persons in the position of the respondents against whom the creditor has no 
equity. (Bee Fisher on Mortgages, 4th edition, pages 573-4.) It is therefore 
difficult to see on what principle the obligation of the mortgagor in the present 
case is to be saddled on the respondents who are subsequent mortgagees. 

In the view 1 have taken, it is unnecessary to consider the other points 
raised. I would dismiss the appeal with costs. 
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Best, J. — I am of opinion that it was the intention of the parties to make 
the additional Rs. 3,680 a charge on the property originally mortgaged for 
Rs. 21,000 to Varadan Patter whose assignees the appellants are, and that if the 
razinamah Exhibit I had been registered the plaintiffs’ subsequent mortgage 
under Exhibit A would have been subject to the appellants’ prior mortgage for 
Rs. 24,680. But, as the razinamah was not registered, no valid charge was 
created thereby and the Subordinate Judge's decree is correct. 

I concur, therefore, in dismissing this appeal with costs. 

NOTES. « 

[Seo Dr. Bash Behan Ghosh on Mortgages JV Edii., (1911) Vol 1, pp. 995, 296 whore 
he points out that the trend of the ease Uw is in favour of the mortgagor and the cases to the 
contrary though not overruled are no longer law. See also 9 0. W. N., 789 ; (1908) 11 O. C., 
248.] 

[374] APPELLATE CIVIL. 

The 26th and 27th April , 1898 and 18th March , 1695. 

Present : 

Mr. Justice Best and Mr. Justice Subram ani a Ayyar. 

Ramanuja Ayyangar and others (Plaintiff’s Representatives) 

Appellants 
* versus 

Narayana Ayyangar and others (Defendants Nos. 1 to 7) 

Respondents. * 

Limitation Act- -Act XV of 1877 , s. 12-- Delay m obtaining copies for the 

purpose of appeal — Res judicata — Champerty — Speculative purchase — 
Public volicy — Contract Act — Act IX of 1872 , s. 23. 

In a buit for land worth Rs. 9,300 the plaintiff claimed under a conveyance executed to 
him by defendant No. 1 shortly before suit in consideration of Rs. 250. The property had 
previously belonged to*the father, since deceased, of the first defendant's wife and her sister, 
defendant No. 2. Shortly after the father’s death a suit for maintenance was brought by 
his sister-in-law again&t his widow and two daughters, in which the then defendants allegod 
that the property now in question had been given by him to the wife of the plaintiffs vendor, 
and the Court recorded a finding that the gift was valid. Defendant No. 2 now raised a plea 
that the gift to her sister had not been accompanied by pobsosbion and was invalid, and she 
assorted title in herself under the will of her mothor, under which title she had been in 
possession for ten years. 

The Court of First Instanoe passed a decree for the plaintiff, the judgment and decree 
bearing date the 29th of September. Defendant No. 2, being desirous of appealing vnfvrmd 
j pauperis, applied for copies on the following day. Stamp papers were called for on the 28th 
of October, but were not produced by the 31st, when the application was struck off under 
the copyist rules. On the 6th of November a petition was put in explaining the circum- 
stanoeb which prevented the stamps being produced within the period of three days, and pray- 
ing for restoration of the previous application : 

Held , (1) that the application of the 6th of November must be considered a continuation 
of the former one for the purpose of computing the time allowed by the Limitation Act 
within winch an appeal should be preferred to the District Court ; 

* Second Appeal No. 1891 of 1891. 

m 
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(2) that the second defendant was not precluded by the proceedings in the former suit 
from raising the plea above referred to ; 

(3) that the plaintiff's purchase, which was found by the District Judge not to be a 
ohampertous transaction, was not void as being contrary to public policy. 

SECOND Appeal against the decree of C. H. Mounsey, Acting District Judge 
of Salem, in Appeal Suit No. 95 of 1891, reversing the decree of P. A. Lakshmana 
Chetti, District Munsif of Tirupatore, in Original Suit No. 401 of 1889. 

[875] Suit to recover possession of certain land. It was alleged in the 
plaint that the property had previously belonged to Srinivasaraghavachari 
since deceased ; that he h#8 given it to his daughter, the first defendant’s wife 
who had remained in possession until her death in 1879 ; that thereupon her 
son had entered into possession and retained it until his death in 1880, and 
that thereupon the title to the property devolved on defendant No. 1, who sold 
it to the plaintiff on the 25th March 1889 for Rs. 250. Defendant No. 2 put 
in a written statement to the effect that she and the first defendant’s wife 
were sisters ; that the alleged gift to the former was unaccompanied by posses- 
sion and invalid ; that on the death of Srinivasaragavachari the property passed 
to his widow, and that she devised it by will to defendant No. 2 who, since 
then, had been in possession by herself or her tenants. 

It was proved that, in Original Suit No. 67 of 1894, a sister-in-law of 
Srinivasaraghavachari sued his widow and two daughters for maintenance, 
seeking to have the amount awarded to her created a charge on the family 
property. The defence was that the widow had inherited nothing from her 
husband, that a part of his estate had been sold to the present defendant No. 
2, and the rest, including that now in question, had been given to the other 
sister, namely, the wife of the present defendant No. 1. In that suit it was 
held that the gift in question was valid, but the decree made no reference to 
this matter. The District Munsif held that in view of that finding in the 
previous suit, it was not open to the present defendant No. 2 to olaim title 
through her mother, and disposing of the remaining issues in favour of the 
plaintiff, he passed a decree as prayed, the judgment and decree of the District 
Munsif bearing date 29th of September 1890. 

On the 29th of November defendant No. 2 preferred an appeal in formd 
pauperis to the District Court. It appeared that copies of the District 
Munsif’s decree and judgment were applied for on the 30th of September. The 
decree was only ready on the 28th of October on which date stamps were called 
for. On the 81st of October the application was struck off under the copyist 
rules for the reason that no stamps had been produced. The stamps were 
produced on the following day ; the application for copies was renewed on the 
6th of November, stamp papers were called for on the 8th, the copy was ready 
on the 18th, and delivered on the 19th November, but the District Munsif s 
Court failed to attach [876] the value slip to the copy of the judgment until 
the 26th of November. 

The District Judge admitted the appeal and reversed the decree appealed 
against, holding that the case was unaffected by the previous suit and that the 
plaintiff’s purchase was not enforceable. He said that regard being had to the 
value of the property which was about Rs. 2,300, and the other circumstances 
in the case he was not able to consider that the plaintiff had entered on the 
litigation bond fide, and that the case was accordingly governed by Ooculdas 
Jagmohandas v. Lakhmidas Khimji (I. L. R., 3 Bom., 402). 

This second appeal was preferred by the representatives of plaintiff since 
deceased. 


HI 
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Pattabhirama Ayyar for Appellant. 

Vmkatarama Sarma for Respondent No. 2. 

Judgment. — It is first urged that the District Judge admitted the appeal 
after it had become time-barred. 


The judgment of the Court of First Instance is dated 29th September, and 
this also is the date of the decree. The appeal was filed on the 29th November. 
The time allowed for an appeal by article 170* of schedule II of the Limitation 
Act, is thirty days from the date of the decree. 

The question is whether any, and what deduction of time is to be made 
under section 12 of the Limitation Act. It is not material to determine the 
precise date on which the decree was actually signed, since the date on which 
the judgment was pronounced must be taken as also the date of the decree 
under section 205 of the Code of Civil Procedure. 

The application for copies of judgment and decree was made on the 30th 
September, i.e., the day following that on which the judgment was delivered. 
It was not till 28th October that stamp papers were called for, and, on the 
same not being produced during the next three days, the application was struck 
off on the 31st idem under the Copyists* Rules. On the 6th November, petition 
was put in explaining the circumstances which prevented the stamps being 
produced within the three days, and praying for a restoration of the previous 
application. On this application the District Munsif passed an order directing 
that copies should be [377] granted, but that it shofild be left to the discretion 
of the District Judge to decide whether the second application should be 
treated as a continuation of the previous one. 

Though we are not prepared to accept the opinion of the Judge that the 
date on which the decree was actually signed is in itself material, we agree in 
the conclusion at which he has arrived, namely, that the appeal is within time, 
as we are of opinion, that the application of 6th November must be considered 
a continuation of the former one ; and this being done, the appeal is within 30 
days after deducting the time allowed under section 12 of the Limitation Act. 

It is next contended that the Judge is wrong in holding the defendants* 
plea to be not re s judicata. The first defendant's wife and second defendant 
were co-defendants in the former suit, and as between them there was no active 
controversy either as to the factum or as to the validity of the deed oi gift, but 
the gift was set up by both of them jointly with the object of defeating the 
suit of the then plaintiff The Judge is therefore right in holding the defend- 
ants* plea to be not res judicata. 

It is lastly contended that the Judge is not warranted in dismissing the 
suit on the ground that the sale to plaintiff was champertous Though the 
second issue raises the question of the bond fides and validity of the sale, it is 
not sufficiently specific to direct the attention of the parties to the question 
whether it is champertous. The Judge, no doubt, points out circumstances 
showing the transaction to be one of a gambling nature, but we think that a 
specific issue is necessary to give plaintiff a fair opportunity of showing that 
the transaction was otherwise. 


* [Art. 170 


Description of application. 

i Period of 

1 limitation. 

Time from which period begins to run. 


m 

The date of the decree appealed 
against.] 
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We shall, therefore, ask the Judge to try the following issue — 

* Whether the plaint sale is invalid as being champertous.’ 

Either party ean adduce fresh evidence, and the finding is to be submitted 
within one month after the re-opening of the Court. Seven days after the 
finding is posted up in this Court will be allowed for filing objections. 

In compliance. with the above order, the then District Judge submitted a 
finding which concluded as follows : — 

I should say that there is no proof that the transaction was of a 
champertous nature — in the technical sense of the word. There [378] is no 
proof that there was any agreement as to division of spoil. What we have is 
a sale (consideration for which probably passed) of property for only about 
one-ninth or one-tenth of its market value to an outsider, who would have to 
try his luck in a very doubtful litigation thereon. The purchase was, therefore, 
of a very speculative kind though not champertous. On the further question 
whether such a transaction is opposed to public policy, I have not been asked 
for an opinion, and I therefore refrain from expressing any opinion." 

This appeal again coming for final hearing, the Court delivered judgment 
as follows : — 

Judgment. — The Judge's finding is that the purchase by plaintiff from 
first defendant was a speculative transaction though not champertous. It has 
been held by the Bombay High Court in Gopal Bamchandra v. Gangaram 
Anandishet (I.L.B., 14 Bom., 72), that a similar transaction was not bad on 
the ground of being against public policy. Following that decision, we set 
aside the decree of the Court below and remand the appeal for disposal accord- 
ing to law. 

The costs in this Court will abide and follow the event. 

NOTES. 

[ As regards res judicata between co- defendants, see the Notes to 11 Bom., 216 ; also 22 
Bom., 245 ; 25 Bom., 74 ; 29 Mad., 515 ; (1911) 36 Bom., 207 ; (1912) 17 C. W. N., 128. 

As regards speculative transactions, see Messrs. Pollock & Mulla’s Indian'Contract Act 
(1913) III Edn. p. 139.] 
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ORIGINAL CIVIL. 

The 14th August , 1895. 

Present : 

Mr. Justice Subramania Ayyar. 

Rangammal (Plaintiff) 

versus 

Venkatachari (Defendant)/" 

Fraudulent conveyance — Collusive decree — Fraud on creditors — Fraudulent 
purpose carried out — Suit by legal representative of the fraudulent trans- 
feror and judgment-debtor to set aside conveyance and restrain execu- 
tion of decree . 

A, with the intention of defeating and defrauding his creditors, made and delivered a 
promissory note to B without consideration, and oollusively allowed a decree to be obtained 
against him on the promissory note, and conveyed to B a house in part satisfaction of the 
decree : and it appeared that certain of A’s creditors were consequently induced to remit 

4 Civil Suit No. 69 of 1894. 
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part® ot their claims. A having died, his widow and legal representative under Hindu law, 
now sued B to have the [879] promissory note and the conveyance set aside and to have the 
defendant restrained by injunction from executing the decree : 

Held^ (1) that the plaintiff was not entitled to relief in respect of the promissory note 
and the decree, although she was not personally a party to the fraud, inasmuch as she 
olaifiied through A by whose contrivance and collusion the defendant was enabled to obtain 
the decree : 

(2) that the plaintiff was not entitled to have the sale set aside, inasmuch as there 
had been at least a partial carrying into effect of the illegal purpose in a substantial 
manner, 

SUIT to declare invalid as against the plaintiff a mortgage, a sale-deed and a 
decree on a promissory note. The facts of the case appear sufficiently for the 
purpose of this report from the judgment of the High Court. 

Sundaram Sastn for Plaintiff. 

The Advocate-General (Hon. Mr. Spnng Branson) and Mr. J . (?. Smith 
for Defendant. 

Judgment : — The plaintiff, who is the widow and legal representative of 
one Virasami Ayyangar, deceased, sues to seL aside (1) the mortgage of certain 
lands, dated the 3rd June 1891, executed by Virasami to the defendant, (2) 
the decree in Civil Suit No. 319 of 1891 on the file of this Court obtained by 
the defendant against Virasami in 1892 on a promissory note, also dated the 
3rd June 1891, and (3) the deed of sale of a house, dated the 14th March 1893, 
executed by the latter to the former and for an injunction restraining him from 
enforcing the said mortgage and the sale and from executing the decree. 

The material allegations of the plaintiff are that the late Virasami, who 
traded and carried on business in Madras and in the mofussil, having got into 
debt about the year 1891, in collusion with the defendant, for the purpose of 
defrauding his creditors, executed the mortgage and the promissory note for 
Rs. 5,442 of the 3rd June 1891, without receiving consideration for either of 
them, and allowed the defendant to bring Suit No. 319 of 1891 referred to 
above on the latter document, and obtain a decree therein, and executed the 
sale-deed of the 14th March 1893 in part satisfaction of the amount alleged to 
be due under the said decree. 

The defence is that the mortgage, the promissory note, the decree, and the 
sale-deed were all obtained bona fide . 

The questions to be decided are whether the said allegations of the plain- 
tiff or any of them are true, and, if so, whether she is entitled to any and 
what relief. 

[ 880 ] On behalf of the plaintiff nine witnesses were called and Exhibits 
A to H produced, and on behalf of the defendant he himself was examined and 
twelve documents filed. 

The first witness for the plaintiff, Rajagopalachari, stated that he was a 
gumastah under Virasami Ayyangar up to 1891; that about the middle of that* 
year Virasami communicated to him his intention to get up certain documents 
in the name of the defendant for the purpose of making it appear that his debts 
amounted to a larger sum than it was in reality, and thereby inducing his 
creditors to accept from him in full satisfaction of the amount due to them less 
than they were justly entitled to, that the witness objected to Virasami attempt- 
ing to commit any such fraud and that in consequence misunderstandings 
arose between Virasami and himself which led to his quitting the service of 
the former. It appears that Virasami brought in 1891 a charge of embezzle- 
ment against the witness and also that subsequent to Virasami’s death there 
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have bees quarrels and criminal complaints between the defendant on the one 
hand: and the witness and his father on the other. Moreover, the witness is 
the plaintiff’s brother and his father is managing the suit for her. In these 
circumstances, I am unable to attach any weight to the evidence of this 
witness. 

The second, the fourth, and the ninth witnesses for the plaintiff said nothing 
in support of her case. 

The fifth and the seventh witnesses were called to prove that the defendant 
is not possessed of much property. They spoke to the extent of the lands alone 
held by him in two or three villages, which do not appear to be very valuable. 

The third and the sixth witnesses gave material evidence. Virayya Naidu, 
the third, stated that Virasami and his son-in-law Narasimmachari who traded 
together owed him in October 1891 Rs. 9,600 and odd ; that in that month 
Virasami and Narasimmachari came and represented to him that they could 
pay only Rs. 5,000, and that he accepted that amount in full discharge of his 
claim, as he was unwilling to undertake the trouble and expense of litigating 
with them in connection with certain fraudulent acts, which he had come to 
know Virasami had committed for the purpose of defeating the rights of his 
creditors. The entry in his account book, dated the 9th October 1891 (Exhi- 
bit C), supports his statement that he gave up Rs. 4,000 and odd out of the 
amount due to him. 

[381] The sixth witness Thiruvengadathan Chetti who is a partner in a 
firm carrying on business under the style of King & Co., stated that Virasami 
and Narasimmachari owed the firm in 1891 over Rs. 6,000, that suit No. 339 
of 1891 on the file of this Court was brought against them by the firm for the 
amount so due, and a decree obtained for the same, that when steps were taken 
to execute the decree, Virasami stated that he was unable to pay the whole 
amount, and that consequently in August 1893, the firm received Rs. 2,750 in 
full satisfaction of the decree. 

The remaining witness Narasimmachari, the partner and son-in-law of 
Virasami and undivided nephew of defendant, was called for the plaintiff. But 
be entirely supported the case of the defendant, who himself gave evidence in 
his own favour. 

In dealing with the transactions impeached by the plaintiff, it will be con- 
venient to take up the mortgage first, as it is to some extent a distinct trans- 
action from the promissory note of the same date. By the said instrument of 
mortgage, the lands and houses, which belonged to Virasami in certain villages 
in the Karvetnagar zamindari, were mortgaged for Rs. 3,740 made up of six 
items. The largest of these is Rs. 2,000, which the defendant stated he under- 
took to pay to Narasimmachari’s mother at the request of Virasami, on account 
of the amount that Narasimmachari had borrowed on the security of his house, 
and paid to Virasami a short time before the mortgage to the defendant. 
The remaining Rs. 1,740 consists of moneys said to have been paid on five 
Hifferent occasions by the defendant to or on account of Virasami to enable the 
latter to redeem certain jewels which he had pledged, and which belonged to 
his wife and his daughters who insisted that the properties should be got back 
and returned to them. There is no doubt that Narasimmachari’s house was 
mortgaged to the plaintiff’s second witness for Rs. 2,000 as alleged by the 
defendant, and it is probable that Virasami wanted to repay the amount to his 
son-in-law, and requested the defendant to undertake to pay the same to his 
mother as stated in the instrument of mortgage. This item therefore appears 
not to be fictitious. As to the remainder Rs. 1,740 there is nothing to con- 
tradict the statements of the defendant and Narasimmachari that the several 
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amounts making up the said sum were paid to or on aooount of Virasami as 
alleged on behalf of the defendant. There is other evidence than that of the 
said persons to show that, as a matter of fact, Virasami [382] had pledged the 
jewels referred to above, and that they were redeemed about the time the 
mortgage to the defendant was exeouted. The testimony adduoed on behalf of 
the plaintiff to prove that the defendant did not possess sufficient property to 
enable him to advance the Rs. 1,740, which he says he actually paid to Vira- 
sami, or on his account does not satisfy me that he was too poor to raise that 
sum. I am therefore of opinion that the plaintiff has failed to establish that 
the mortgage in question was executed fraudulently without consideration. 

The next question is as to the promissory note (Exhibit H), the decree thereon 
and the sale of March 1898. The promissory note purports to have beep execut- 
ed for Rs. 5,442 ; of this amount it is stated that all but Rs. 600 were found 
due upon a settlement of accounts evidenced by Exhibit IV, dated 6th May 
1891. The first item mentioned in this exhibit is Rs 700 stated to be the 
value of the produce of the defendant’s own lands in Punimangadu village, and 
alleged to have been delivered by the defendant to Virasami from 1877 to 1891 
annually. The next item of Rs. 1,600 is said to be the value of the defendant’s 
share of the produce derived from the lands which belonged to Virasami in the 
village of Mamandur, and which were cultivated by the defendant under an 
agreement that he was to take the kudivaram share, and pay Virasami the melva- 
ram. The defendant’s case is that he handed over every year from 1877 to 1891 
not only the melvaram, but his own kudivaram also. Now it is admitted 
that Virasami never interfered with the cultivation of either the defendant’s 
lands to which the first item relates, or his own to which the second item relates, 
and that the defendants alone attended to the business. Why in these cir- 
cumstances the defendant gave to Virasami the produce of his own lands and 
his kudivaram share out of the produce of Virasami’s lands, is not satisfactorily 
explained. And it is curious that though the lands were not let out for a 
fixed money rent, yet the annual yield therefrom turned out, throughout 14 
years, to be worth exactly Rs. 170 each year as Exhibit IV states. The third 
item consists of Rs. 600 principal and Rs. 1,008 interest thereon. And the 
principal is alleged to have been the sum that the defendant got in 1877 
when his daughter was married from her husband’s family, and partly for the 
expenses connected with the marriage ceremonies, and partly for jewels to be 
made for her. It is statedhowever that no portion of theRs. 600 was spent during 
the [383] marriage or in making the jewels, but that the whole was lent to 
Virasami and remained in his hands up to 1891. This appears to be highly 
improbable. The fourth and the last item consists of Rs. 350 and of Rs. 504 
interest thereon. The former is said to be the sale proceeds of the defendant's 
deceased wife's jewels alleged to have been handed over by the defendant to 
Virasami in 1880 and sold by the latter. If the different sums of money 
referred to above had been really lent, it is likely that the defendant would 
have secured some written evidence contemporaneous with the loans, but JUta 
such writing is produced. Again it is unlikely that the interest would hawW 
been allowed to accumulate for such long periods as eleven and fourteen years 
as stated in Exhibit IV. I am therefore constrained to say that the items set 
out in Exhibit IV appear to me to be altogether fictitious and the settlement 
therein alleged a sham. 

The sum of Rs. 600, which, with the Rs. 4,842 specified in Exhibit IV 
makes up the amount for which the promissory note was exeouted, is said to 
have been paid by the defendant to Virasami between the date of Exhibit IV 
and that of the promissory note. To establish this payment there is no 
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evidence beyond the statement of the defendant, and Exhibit III, which was 
produced to support it. It is an agreement executed by Virasami to the defen- 
dant, wherein the former promised to repay the said Rs. 600 with interest on 
demand when this amount had already been included in the promissory note, 
dated the 3rd June. What necessity there was for executing a further docu- 
ment about it nine days later, is not properly explained. Exhibits IV, H and 
III all seem to me to have been collusively got up to support an untrue claim. 

This view is confirmed* when I consider the circumstances in which 
Virasami was placed at the time the said documents came into existence, and 
the subsequent conduct of the parties in connection with Suit No. 319 of 1891, 
the proceedings in which, as I shall presently show, synchronises with those 
of No. 339 of 1891 in a very remarkable manner. 

From the evidence of the plaintiff's first, third and fifth witnesses, it is 
quite clear that Virasami was greatly indebted in 1891, and was exerting 
himself to get his creditors to take in full satisfaction of their claims much 
less than what they were entitled to ; Exhibit C shows as already stated that 
in October of that year the plaintiff’s third witness actually gave up more than 
Es. 4,000 out of a debt of Rs. 9,000 and odd. On the 18th November 1891 
[38*] Messrs. King and Company instituted Suit No. 339 of 1891 against 
Virasami and Narasimmachari for the recovery of Rs. 6,000 and odd obtained 
a decree on the 2nd February 1892 and applied for execution in February 
1893. The defendant's Suit No. 319 was also instituted in November 1891, 
the decree was passed in March 1892, and an application for execution was 
put in March 1893. At the instance of Messrs, King and Company notice 
was issued in their suit to Virasami and Narasimmachari to show cause why 
the decree should not be executed and it was served on them on the 22nd 
February 1893. On the 14th March 1893 Virasami executed Exhibit G 
conveying his house to the defendant in part satisfaction of the decree in Suit 
No. 339 of 1891 ; and two days afterwards the defendant presented the 
application for execution referred to before asking tor a warrant for the arrest 
of Virasami (Exhibit XI). Narasimmachari admitted that ho assisted the defen- 
dant in getting this application tiled and was actually present when it was 
verified by the defendant in Court. It is also admitted that at this time the 
defendant and Narasimmachari on the one hand and Virasami on the other 
were friendly to each other, as they afterwards continued to he up to Virasami's 
death in December 1893 It seems, therefore, extremoly unlikely that the 
defendant really wanted to arrest Virasami who was his sister’s son. Nor 
would Narasimmachari have taken an active part in seeing Exhibit XI filed if 
he believed that it was soriously intended to proceed against his father-in-law. 
Again if the sale-deed of the 14th March were a bona fide transaction, would 
it have been followed, within 48 hours of the execution of the document 
evidencing it, by an application for the arrest of the vendor by the vendee who 
dose blood relations of each other ? Would the nephew not have been 
i to persuade his uncle to refrain from proceeding against his own person ? 
[t all events would some reasonable time not have been given to a judgment- 
debtor placed in circumstances in which Virasami was then placed to enable 
him to arrange for the payment of the balance of the decree amount ? The 
execution of the sale-deed on the 14th and the presentation of Exhibit XI on 
the 16th appear to me to have been clearly intended to put pressure upon 
King and Company who were then trying to execute their decree 
to oome to terms, which they did five months afterwards by accepting 
in satisfaction of the whole claim Bs. 2,750 which was less than half of 
the decree amount. As to possession of the house after the alleged sale, it is 
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[885] admitted that Virasami resided there till his death without paying any 
rent, though he agreed to do so under Exhibit V executed by him on the 16th 
March the very day on which the application for a warrant for his arrest was 
filed by the defendant — Exhibit VIII, dated the 16th March and Exhibits VI 
and VII, dated the 17th of the same month and Exhibit IX, dated the 1st 
May 1893, are rent agreements executed by certain tenants who occupied 
portions of the house other than those in Virasami’s possession and yet the 
stamp papers on which they are written were sold to Virasami. This circum- 
stance also shows that ho was getting up evidence to support the sale. I hold 
therefore that the decree in Suit No. 319 of 1891 was collusively obtained on 
the promissory note Exhibit H, executed without consideration, for the purpose 
of defeating the rights of Virasami’s creditors and that the sale-deed Exhibit G 
executed in part satisfaction of that decree is fraudulent. 

The next question is whether the plaintiff is entitled to set aside the decree 
and the sale, as to both of which my finding upon the facts is in her favour. 

Eirst as to the decree, the authorities are distinctly against the proposi- 
tion that the plaintiff is entitled to impeach it, Venkatramanna v. Viramma 
(I. L. K., 10 Mad., 17), Chenmrappa v. Puttappa (I.L.R., 11 Bom., 708). In the 
former case A had obtained a decree against B in execution of which he was 
put in possession of certain land by proclamation, the land being in the posses- 
sion of tenants. A subsequently sued B and the tenants to recover possession 
of the same land. B pleaded that the decree obtained by A was the result of 
collusion between himself and A in fraud of B’s creditors. It was held that 
it was not open to B to raise this plea. PARKKR, J., there said, “ although 
when a contract oi deed is made for an illegal or immoral purpose, a 
defendant against whom it is sought to be enforced may not for his 
own sake but on grounds of general policy [Per Lord Mansfield in Holman 
v. Johnson (Cowper, 313) and Luckmidas Khimji v. Mulji Canji (T L. R., 5 
Bom., 295) I show the turpitude of both himself and the plaintiff, it is otherwise 
when a decree has been obtained by the fraud and collusion of both the parties. 
In such a case it is binding upon both, Ahmedhhoy Hubibhoy v. Vulleebhoy 
Gassumbhoy (I. L. R., 6 Bom., 703) and Prudham v. Phillips (2 Ambler, 763).” 

[ 386 ] In the other case cited by me above, the party who sought to get 
rid of the fraudulent decree was the plaintiff, and the facts and the decision 
there were, so far as the point I am now dealing with is concerned, these. In 
1874 the plaintiff Puttappa bought a house from G, but caused the conveyance 
to be executed by G in the defendant Chenvirappa’s name. This was done with 
the object of protecting the property against the claims of the plaintiff’s cred- 
itors. The plaintiff occupied the house, ostensibly as tenant of the defendant, 
for a nominal rent. In 1880 the defendant brought a suit against the plaintiff to 
recover possession of the house, and obtained an ex parte decree. He applied for 
execution of the decree, but allowed the execution proceedings to drop. In 1883 
h 9 made a fresh application for execution. Thereupon the plaintiff filed a suit for 
a declaration of his title to the house in question and of his right to retain posseijpt 
sion alleging that the defendant was a mere benamidar ; that the sale-deed ana 
ex parte decree were sham and collusive transactions in fraud of the plain- 
tiff’s creditors. It was held that the plaintiff was bound by the decree 
passed in 1880 in the defendant’s favour though it was a collusive decree, and 
that the plaintiff could not get the judgment set aside which the defendant 
had obtained against him by his own contrivance. After an elaborate examina- 
tion of the authorities on the point, WEST and BlRDWOOD, JJ., who decided the 
case just cited, conclude with the observation that 14 a party to a collusive decree 
is bound by it, unless possibly when some other interest is concerned that can 
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be made good only through his.” No such interest being at stake in the ease 
before me, I must hold that the plaintiff is not entitled to set aside the decree, 
even though she was not personally a party to the fraud, inasmuch as she 
stands in the shoes of Virasami, through whom she claims and by whose 
contrivance and collusion the defendant was enabled to obtain the decree 
sought to be set' aside. The dictum in Mathew v. Ilanbvry (2 Vern., 187) 
in favour of the proposition that in such cases the legal personal representative 
of a party committing the fraud stands in a better position than the latter has 
been held to be erroneous by Lord Selborne, L. 0., in Aynst v. Jenkins (L. R., 
16 Eq., 281). 

With reference also to the sale of the 14th March 1893, it seems to me 
that the plaintiff is in law not entiled to any relief Before [387] stating 
the specific ground which disentitles her to relief it is necessary to notice 
briefly the state of the law on the point. The result of the authorities 
may be summed up thus. The mere fact that an assignment has been 
made for an illegal purpose does not of itself, prevent the Court, at the instance 
of the assignor from interfering. Where the purpose, for which the assign- 
ment is made is not carried into execution and nothing is done under it, the 
mere intention to effect an illegal object when the assignment is executed, does 
not deprive the assignor of his light to recover the property from the assignee 
who has given no consideration for it. But it is otherwise whore the illegal 
purpose or any material part of it is carried out [May on Fraudulent and 
Voluntary Dispositions, second edition, pages 471 and 472; Chenvirappa v. 
Puttappa (I. L. R., 11 Bom., 708) already cited, and Kearley v. Thomson (L. R., 
24 Q. B. D., 742)1 . In stating the law thus, I have not omitted to consider 
the cases of Sreemutty Delia v. Bimola Soonduree [21 W. R. (C. R.), 422, 424] 
and Dykunt Nath Sen v. Goboollah Sikdar [24 W. R. (C. R.), 391] . If they 
were intended to lay down a rule differing from that enunciated above, those 
decisions cannot be accepted as correct. The unqualified language used by Sir 
R. COUCH C.J., in the former case and by Markby, J., in the latter, has 
been commented upon in Chenvirappa v, Puttappa (I. L. R., 11 Bom., 
708), already referred to and where the question under consideration is 
discussed in all its bearings. Referring to those cases, West and BlRDWOOD, 
JJ., observe. — “ These decisions go a long way towards enabling a party 
to a dishonest trick, by which his creditors may have been defrauded 
to get himself reinstated when his purpose has been served,” and again, 
" amongst the English cases, from which the principles stated in the Cal- 
cutta decisions have been drawn, it would not be easy to find any in which 
a plaintiff seeking to have his own solemn act set aside simply and solely in 
his own interest, has succeeded in getting the formal act to be replaced by the 
real intention when that intention involved a fraud on third parties.” Nearly 
all the reported English cases up to 1887 when Chenvirappa v. Puttappa 
(I. L. R., 11 Bom., 708) was decided are noticed by West and BlRDWOOD, JJ., 
Dlt KeUrley v. Thomson (L. R., 24 Q. B. D., 742) which lays down a more 
,lalified rule than that apparently adopted by the said learned Judges had not 
been decided then and may be considered here. Then Fry. L.J., who delivered 
the judgment of the Court said, [388] “ I hold, therefore, that where there has 
been a partial carrying into effect of an illegal purpose in a substantial manner, 
it is impossible, though there remains something not performed, that the money 
paid under that illegal contract can be recovered back ; ” and he made the follow- 
ing remarks which seem to show that the tendency of judicial opinion is in 
favour of making the rule ever stricter, “ there is suggested to us a third 
exception, which is relied on in the present case, and the authority for which 
is to be found in the judgment of the Court of Appeal in the case of Taylor v. 
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Bowers* (h. R., 1 Q. B. D., 291). In that case MELLISH, L.J., in delivering 
judgment says at page 300 : — 1 if money is paid, or goods delivered for an illegal 
purpose, the person who has so paid the money or delivered the goods may 
recover them back before the illegal purpose is carried out. 1 It is remarkable 
that this proposition is, as I believe, to be found in no earlier case than Taylor 
v. Bowers (L R., 1 Q. B. D., 291), which occurred in 1867, and notwithstanding 
the very high authority of the learned Judge who expressed the law in the 
terms which I have read, I cannot help saying for myself that I think the 
extent of the application of that principle, and even the principle itself, may, at 
sometime hereafter, require c.onsideration, if not in this Court, yet in a higher 
tribunal : I am glad to find that in expressing that view I have the entire 
concurrence of the Lord Chief Justice.” It is clear, therefore, that the terms, 
in which the Calcutta decisions referred to above are expressed, are tod wide 
to be accepted as containing a strictly accurate exposition of the law on the 
question under consideration . 

The only plausible argument in favour of the contention that the Courts 
ought not to decline to grant relief, even if the illegal purpose has been com- 
pletely or partially carried out is that otherwise “ they would be assisting in a 
fraud for they would be giving an estate to a peison when it was never intended 
that he should have it,” Sreemutty Debia v. Bimola Soonduree [21 W. R., (C. R.), 
422, 424] . The answer is that this objection is allowed not for the sake of the 
defendant, but on grounds of general policy which the defendant has the 
advantage of contrary to the real justice as between him and the person seeking 
the relief by accident as it were, [ Holman v. Johnson (Cowper, 341, 343).] 
In such cases the Court (to borrow the language of [889] Story), “ cannot but 
leave the guilty plaintiff to the consequences of his own iniquity and decline 
to assist him to escape from the toils which he had studiously prepared to 
entangle others.” (Equity Jurisprudence, page 697) The remarks of Fry, 
L.J., quoted above, would seem to throw a doubt even upon the proposition 
that the formal act may be relieved against by reference to the real intention 
of the parties in cases in which the transaction is still inchoate and the 
transfei or still retains a locus pamitentioe . 

But to lay down that when that stage has passed and the illegal purpose 
has been fully or partially carried out, the transferor is nevertheless entitled 
to claim relief would not only remove the risk of the sham transferor losing 
his property which operates as pointed out by WEST and BlRDWOOD, JJ., in 
Chenvirappa v. Puttappa (I. L. R., 11 Bom., 708) as a check upon knavery, but 
also stain the administration of justice and make the Courts active instruments 
for securing to the guilty plaintiff the fruits of his successful fraud— a position 
which it is hardly necessary to say, is absolutely indefensible. It is clear 
therefore that assuming that the first part of the statement of the law made by 
me above is still open to reconsideration as suggested in Kearley v, Thomson 
(L. R., 24 Q ,B .D., 742) the second part of it is not only supported by authority, 
but is also sound in principle. * 

I hold that the sale of the 14th March 1893 falls within the second j 
the rata inasmuch as the fraudulent object of Virasami was gained with refereul 
to two of his creditors as proved by the plaintiff’s third and fifth witnesses, 
and there has been at least a partial carrying into effect of an illegal purpose 
in a substantial manner within the meaning of Kearley v. Thomson (L. R., 24 
Q.B.D., 742). 

The suit fails and is dismissed, but, under the circumstances, without costs, 

Branson and Branson , Attorneys for Defendant. 

~NOTE8. 

(See (4897) 20 Mad., 828 which contains the appellate judgment in this case.] 
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[890] APPELLATE CIVIL. 

21st February and 4th March , 2095. 

Present : 

Mr. Justice Best and Mr, Justice Subramania Ayyar. 


Perundevitayar Ammal (Plaintiff) 

versus 

Namrnalvar Chetti and another (Defendants). 1 


Limitation Act — Act XV of 1877 , sched. II, arts . 59, 60 — Money 
deposited — Banker and customer —Money lent — Deposit — Cause 
of action — Demand . 

A, at the suggestion of B, a shopkoeper, deposited with him certain sums of money on 
the terms that the money should be repaid with interest on demand. It appeared that B 
was in the habit of receiving deposits from his customers on such terms. A having died, 
his widow and administratrix sued more than three years after the date of the deposit to 
recover the amount deposited, the money having been demanded within three years of the 
date of the suit : 

Held , that the suit was governed by Limitation Act, schedule II, article 60, and not by 
article 59t and accordingly was not barred by limitation . 

CASE referred for the decision of the High Court by N. Subramanyam, 
Second Judge of the Madras Court of Small Causes, under Civil Procedure 
Code, section 617, and Presidency Small Cause Courts Act, section 69. 

The case was stated as follows 

“ Plaintiff sues to recover from the defendants Rs. 1,978-2-7. The following 
facts are proved before me : — 

One Gopalakrishnama Chetti, now dead, the father of the plaintiff and 
defendants, was a shopkeeper carrying on business at Madras. In addition 
to the ordinary business of a shopkeeper, he used, to receive from some of his 
customers sums of money which were repayable by him on demand with 
interest at different rates of interest agreed upon between him and them. One 
Rangayya Chetti, the husband of the plaintiff, who was a Government servant, 
was advised by the said Gopalakrishnama Chetti to deposit with the latter 
his savings on the usual terms, namely, that they should be repayable on demand 
ygijbh interest at 12 per cent, per annum ; and accordingly he did deposit various 
s of money from time to time which, together with interest at the above rate, 

* Referred Case No. 38 of 1894. 
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1 limitation. 

Time from whioh period begins to run. 

For money lent under an agree- 
ment that it shall be payable on 
demand. 
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When the loan is made.] 
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amoHat to the sum now claimed in the suit. The said Baug&yya Chetti is now 
[891 3 dead and the plaintiff, his widow and legal representative, who has 
obtained letters of administration to his estate, brings the suit to receiver the 
sum due in respect of the above-mentioned transactions. 

The defendants, the sons of the late Gopalakrishnama Ghetti, have 
become partners in the business carried on by their father and have succeeded 
to all the rights and liabilities of the said firm ; and I find on the evidence 
that they are liable to pay the plaintiff the said sum of Rs. 1,978-2-7, if the 
suit brought by her is not barred by the Statute of Limitations. Whether the 
suit is barred or not depends upon the answer to the question whether the suit 
is governed by article 59 or 60 of the Limitation Act. If article 59 applies, 
then the suit is clearly barred, for all the deposits by Rangayya Chetti were 
made more than three years before the suit. 

In Ichha Dhanji v. Natha (I. L. R., 13 Bom., 338) the Bombay High Court 
has held following the case of Foley v. Hill (2. H. L. C., 28) that the relation- 
ship between the parties to transactions of the nature is that of borrower and 
lender, that such suits are governed by article 59 of the Limitation Act and 
that the cause of action in respect of each deposit arises on the day the deposit 
is made. On the other hand, the Calcutta High Court in I&hur Chunder 
Bhaduri v. Jibuti Rumari Bibi (I. L. R., 16 Cal., 25) has held that suits of 
this nature are governed by article 60 of the Limitation Act, and therefore the 
cause of action does not arise until demand is made; and if the view held by 
the Calcutta High Court is the correct one, plaintiff’s suit is clearly within 
time, as I find on the evidence that the demand was made within three years 
before the date of suit. I am of opinion that the view taken by the Bombay 
High Court is the more correct one; but in view of the conflict of decisions 
and at the request of parties, I refer the following question for the opinion of 
the High Court : — Whether the suit is governed by article 59 or 60 of the 
Limitation Act and subject to such opinion I reserve my judgment.” 

Krisnnasami Ghetti , Sundaram Sastri and Kumarasami for Plaintiff. 

Mr. G. P . Johnstone and Venkataramayya Chetti for Defendants. 

Judgment. — This is a case referred by the Second Judge of the Court of 
Small Causes at Madras under section 617 of the Civil Procedure Code, and the 
question submitted for our decision is T392] whether the suit is governed by 
article 59 of schedule II of the Limitation Act or by article 60. 

So far as we have been able to gather the facts of the case from the state- 
ment of the Judge they seem to be as follows. The father of the defendants 
carried on business as a shopkeeper and banker, and the plaintiff’s husband 
deposited with him certain sums of money on the distinct understanding that 
they were to be repaid with interest on demand. The circumstances that the 
depositor was a near relative of the banker and the moneys in question (which 
were the depositor’s savings) were handed over to the banker under the adtH|| 
or at the suggestion of the banker himself, seem to be mentioned by tbe JuafP 
in the statement of facts, if we understand him rightly, for the purpose of 
showing that there was something in the nature of confidence reposed by the 
depositor in the banker, and that the transaction was not a simple loan, but a 
deposit made under special circumstances. 

If article 59 applies, the suit is barred, the transaction having taken place 
mpre than three years before the date of the plaint. But if the case is govern- 
ed by article 60, the suit is in time, the suit having been instituted within 
three years from the date of the demand. 

'$' 7 " - ■ - 

m 



KamMalvak chetti &o. [1895 J I.L.ft. 18 Mad. 863 

For the defendant, it is urged, that the money in question is ' moneydent ’ 
within the meaning of article 59, and Ichha Dhanjt v. Natha (I.L. B., 13 Bom., 
388) is relied on as supporting this contention. For the plaintiff it is argued 
that regard being had to all the circumstances of the case, the transaction 
should be held to be a 'deposit' falling under article 60 as laid down in Ishur 
Chunder Bhaduri v, Jibun Kumari Bibi (I. L. R., 16 Cal., 25). 

We agree with the latter contention. Article 59 should be limited to cases 
of simple loans not falling within the class of transactions specifically provided 
for by article 60. There can be no doubt that an essential distinction exists 
between loans pure and simple to be paid back on demand and deposits with 
a banker similarly repayable. 

This distinction is noticed and recognised in Tidd v. Overall (1893, 3 
Ch., 154) — where NORTH, J., cites a passage from Pothier in support 
of his opinion, and adds that that passage equally expresses the law 
of England on the point under consideration. The statement of the 
[393] law by Pothier runs thus : — “ Where a man deposits money in the 
hands Qf another, to be kept for his use, the possession of the custodee ought 
to be deemed the possession of the owner, until an application and refusal, or 
other denial of the right ; for, until then, there is nothing adverse, and 1 
conceive that, upon principle, no action should be allowed in these cases without 
a previous demand ; consequently, that no limitation should be computed 
further back than such demand.” This is also in substance the view taken 
by WILSON and O’KlNKALY, JJ., in Ishur Chunder Bhaduri v. Jibun Kumari 
Btbi (I. L. R., 16 Cal., 25). The case referred to above, however, seems to be 
in conflict with the decision of SARGENT, C. J., and NanabhaI Haridas, J., in 
Ichha Dhanji v. Natha (I. L. R., 13 Bom., 338) decided the year before, but 
which does not appear to have been brought to the notice of WILSON and 
O’Kinbaly, JJ- 

The ruling in the Bombay case seems almost to imply that money 
deposited with a banker under an agreement that it shall be payable 
on demand is in point of law to be treated as money lent and not 
as deposited. But doubt was thrown upon a very similar proposition 
in Pott v. Clegg (16 M. and W., 321) by Pollock, C. B., who, referring 
to the facts there, observed : — “ I must certainly, with considerable doubt 
and diffidence, confess the hesitation of my own opinion, whether there is 
not a special contract between the banker and his customer as to the money 
deposited, which distinguishes it from the ordinary case of a loan for money. 
It seems to me that is a question for the Jury, who ought to decide what is 
the liability of the banker, and whether the money deposited with him is 
money lent or not ; I could not concur in the judgment of the rest of the 

§ urt without expressing this doubt, in which, however, they do not partake, 
they are of opinion that money in the hands of a banker is merely money 
lent with the superadded obligation that it is to be paid when called for by the 
draft of the customer.” We venture to think that thereis nothing intherelation 
between a banker and his customer to preclude full effect being given to the 
intention of the parties in such transactions. Of course, the mere use of the 
term ( deposit 1 cannot alter the substance of the transaction should that be 
otherwise proved to be different. But whether a particular [394] transaction 
is a * loan 1 or a deposit is clearly a question of fact to be decided upon the 
evidenoe in each case and if Ichha Dhanji v. Natha (I. L. R., 13 Bom., 338) 
be intended to lay down a different rule, we with all deference to the learned 
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Judges who decided that case, are unable to agree with that decision. The 
view taken in the Calcutta case seems to us to be more reasonable, and we 
accordingly hold that this case is governed by article 60. 

MOTES. 

[As regards bank accounts, sec the Indian Limitation Act 1908, art. 60 as now amended. 
The cases of (1907) 6 C. L. J., 536 ; 29 All., 773 : 4 A. L. J., 628 were decisions previous 
, thereto.] 


[ 18 Mad. 894 ] 

APPELLATE CRIMINAL. 

The 3rd April , 1896. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice 
and Mr. Justice Best. 

Queen-Empress 

versus 

Basappa.* 

Criminal Procedure Code — Act X of 1882 , ss. 76 , 350 — Bench of Magistrates — 
Change in constitution of the Court during a trial. * 

A trial under the Town Nuisances Act of 1889 was begun before a Bench of Magistrates 
and adjourned. On the adjourned date the bench was constituted differently, oiiljjr one 
Magistrate being present of those who attended on the first occasion ; but the trial was 
proceeded with and resulted in a conviction : 

Held , that the conviction was illegal and should be set aside. 

PETITION under Criminal Procedure Code, sections 435 and 439, praying the 
High Court to revise the proceedings of C. Ramasesha Ayyar, Deputy Magis- 
trate of Bellary, in Criminal Appeal No. 83 of 1894, affirming a conviction by 
the Bench Magistrates of Bellary Town. 

The facts of the case are stated above sufficiently for the purposes of 
this report. 

Subramania Ayyar for Petitioner. 

The Government Pleader and the Public Prosecutor (Mr. E. B . Powell) 
in support of the conviction. 

Judgment. — Following the decision of the Calcutta High Court in 
Hardwar Sing v. Khega Ojha (I. L. R., 20 Cal., 870), with which we entirely 
agree, we set aside the conviction and sentence and direct that the fine, if 
paid be refunded and the case retried. ^ 


* Criminal Revision Case No. 30 of 189b. 

644 



ORE Ac. V . NEELAMEGAM BlLLAI Ac. [1895] I.L.ft. 18 Mad. 895 

r895] APPELLATE CIVIL. 

The 25th February , 1595. 

Present : 

Mr. Justice Best and Mr. Justice Subramania Ayyar. 


Orr and another (Plaintiffs) 

versus 

Neelamegam Pillai and others (Defendants).'" 


Provincial Small Cause Courts' Act — Act IX of 1887 , sched. II , art . 3 — Karnam 
in a zamindari- -Officer of Government. 

The plaintiffs being the lessees of a settled zamindari brought a suit in a Small Cause Court 
against a karnam in the zamindari to recover damages sustained by reason of the defend- 
ant's default in keeping certain accounts, etc. : 

Held, that the karnam was not an officer of Government, and that the suit was main- 
tainable under the Provincial Small Cause Courts’ Act. 

CASE referred for the orders of the High Court by J. W. F. Dumerguo, 
District Judge of Madura, under Civil Procedure Code, section 646-B. 

The case was stated as follows : — 

“ The suit was first filed in No. 364 of 1892 on the small cause side of the 
Subordinate Judge’s Court of Madura (East) by the lessees of the Sivaganga 
zamindari against the karnam of a village appertaining to the zamindari for 
reqpvery of Rs. 405 odd alleged to be damages, etc., sustained by the plaintiffs 
in consequence of the defendant’s failure to keep and give plaintiffs inavali, 
jama, and vasul bakki accounts for the said village as required by law and 
custom. 

The Subordinate Judge, holding that a karnam was a public servant and 
that article 3 of schedule II of the Provincial Small Cause Courts’ Act applied 
to the case, returned the plaint for presentation to the proper Court. 

The plaintiffs then filed the plaint on the Original Side of the District 
Munsif* s Court of Mana Madura in No. 175 of 1893. The District Munsif 
has, by his order, dated 22nd August 1893, returned the plaint for presentation 
to the proper Court, holding that the suit is one triable only by a Small Cause 
Court, and that he has no jurisdiction. 

[396] An appeal was preferred to this Court against the order of the 
District Munsif, and the appellant at the same time applied under section 646-B 
for the submission of the records to the High Court, but subsequently withdrew 
the application. A similar application has, however, been made by the respon- 
dent, and therefore in accordance with the ruling contained in Simson v. 
McMaster (I.L.R., 13 Mad., 344) and Surish Chunder Maitra v. Kristo Bangmi 
Da&i (I. L. R., 21 Cal., 249), I have the honour to submit the records for the 
decision of the High Court. 

I may add that in my opinion the order of the District Munsif is erroneous, 
because it seems to me that a zamindari karnam is an officer of Government 
within the meaning of the article 3 of the schedule II of the Small Cause 
Courts’ Act. He is certainly an officer whose duty it is to make, authenticate 
and keep documents relating to the pecuniary interests of Government {vide 
preamble and section 11, clauses 6, 10 an d 13 and artic le 13 of Regulation 

— * Referred Cases Nos, 6 and 7 of 1894. 
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XXIX of 1802), and therefore a public officer within the definition in section 

2 of the Code of Civil Procedure and in these respects I would say he is an 
officer of Government.’* 

Mr. E . Norton for Plaintiffs. 

Mr. j R. F. Grant for Defendants. 

Judgment. — 1 The question is whether a karnam in a settled zamindari is 
an “ officer of Government ” within the meaning of article 3 of schedule II of 
the Small Cause Courts’ Act IX of 1887. The Subordinate Judge appears to 
have considered that the phrase “ officer of Government ” is synonymous with 
“ public servant. ” Officers of Government are, no doubt, public servants, but 
every public servant is not an officer of Government. This is clear from the 
article itself in which the Court of Wards is expressly mentioned, indicating 
that otherwise it would not come within the arfciole. 

We are clearly of opinion that the karnam in question is not an officer of 
Government, and that article 3 is no bar to the suit in the Small Cause Court. 


[397] APPELLATE CIVIL. 

The 4th and 20th December , 1894 . 

Present : 

Mr. Justice Muttusami Avyar and Mr. Justice Best. 


Santappayya (Defendant No. 1) Appellant 

versus 

Bangappay y a ("Plaintiff) Respondent. 


Hindu Law — Adoption - Adoptive mother under pollution —Subsequent datta 
homam — Absence of natural father at datta ho mam — Natural father 
and adoptive mother , members of the same gotram — Saraswati 
Brahmans — Estoppel . 

In a suit to recover possession of certain land to which the plaintiff claimed title as 
the adopted son of a deceased Saraswati Brahman, it appeared that he had been taken in 
adoption by the widow of the deceased acting on the authority of her late husband, that 
datta homam was performed subsequently, and that the plaintiff had since been recognized 
as the adoptive son of the deceased, and had acted accordingly during a period of twenty-five 
years. The defendant was in possession under a claim of title as a reversionary heir, the 
widow having died shortly before suit. It appeared further (i) that the widow was under 
pollution at the time of the plaintiff’s adoption, but the pollution had ceased at the time of 
the datta homam ; (ii) that the natural father was not present at the time of the datta 
homam, but his wife took part in the ceremony with his consent : 

Semble : neither of the last-mentioned circumstances invalidated the adoption, but 
qucBre : whether the adoption was. not invalid for the reason that the plaintiff's adoptive 
mother was by birth a member of the same gotram as his natural father ; 

Held on the evidence , that the defendant was estopped from denying the validity of the 
wloption. , 

Second Appeal No. 1034 of 1894. 
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Second Appeal against the deeree of O. Chandu Menon, Subordinate Judge 
of South Canara, in Appeal Suit No. 60 of 1893, affirming the decree of 
M. Mundappa Bangera, District Munsif of Mangalore, in Original Suit No. 251 
of 1891. 

The plaintiff sued to recover possession of certain land as the property of 
his adoptive father, Venkataramanayya deceased. The defendant denied that 
the plaintiff had been adopted as alleged, and claimed to be the lawful rever- 
sionary heir to the estate of the deceased, and averred that he had taken 
possession of the land in question lawfully on the death of Manjamma, the 
widow of the deceased. It appeared that Manjamma had taken the plaintiff in 
adoption in April 1867 under an authority conferred on her by her husband 
since deceased ; that the adoptive mother was under [398] pollution at the 
time of the adoption ; that after the period of pollution was over, the ceremony 
of datta homam was performed in the absence of the natural father whose wife 
however took part in it with his consent ; and that the adoptive mother belong- 
ed by birth to the same gotram as the natural father. The District Munsif 
in paragraphs 9 to 16 of his judgment set out the evidence, on which he 
found that the plaintiff had since his adoption been treated as the adopted son 
of Venkataramanayya * it was to the effect that he lived with Manjamma until 
1880 ; that his upanayanam and marriage had been performed in her house 
and at her charges in the presence of the members of the family ; that he was 
in possession of the family idol and performed the shraddhas of the deceased 
members of the family ; that he had been appointed as his adoptive son to 
succeed Venkataramanayya in a caste office, and that his adoption had been 
asserted in previous litigation. Both of the lower Courts decreed in favour 
of the plaintiff. 

The defendant preferred this second appeal. 

Narayana Ban for Appellant. 

Sankaran Nayar for Respondent. 

Judgment. — The question which arises for determination in this appeal 
is whether respondent’s adoption can be upheld. Both the Courts below have 
found that the adoption is proved, and that Manjamma had her husband’s 
permission to make the adoption. These findings of fact, we must accept in 
second appeal. 

As regards appellant’s contention that Manjamma was under pollution 
when she adopted respondent, the Subordinate Judge has found that, when 
the pollution was over, the datta homam was performed, and the defect was 
cured. As to this, it is urged by appellant’s pleader that, unless the gift and 
acceptance and the datta homam take place at the same time, there can be 
no valid adoption. To this contention, however, we are unable to accede. 
The learned pleader overlooks the fact that during the ceremony a formal 
gift and acceptance are repeated and they are then consecrated by sacrifice 
by fire or homam. If, therefore, the first gift was invalid as a religious act, 
because there was pollution, the second was perfectly valid. Pollution is only 
W bar to a religious act and renders religious ceremonies inefficacious, but 
a gift and an acceptance are secular acts and they may therefore be supple- 
[899] mented by datta homam after the expiration of the period of pollution. 
It was held in Venkata v. Subhadra (I. L. R., 7 Mad., 548) that a datta homam 
performed subsequent to the gift and acceptance validates the adoption. 

It is then said that the plaintiff’s natural father was absent when the 
datta homam was performed, and that bis absence invalidated the ceremony. 
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It must here be observed that it was Manjamma who received respondent in 
adoption, and it was some male proxy on her behalf that should perform the 
ceremony according to Hindu usage. Such being the case, the absence of plain- 
tiffs natural father is immaterial. Respondent’s mother was present on the 
occasion and made the gift with her husband’s consent, and a gift so made by 
a wife is as valid as if her husband was present. 

The next contention urged on appellant's behalf is that Manjamma’s father 
and respondent’s natural father being of the same gotram, no legal marriage was 
possible between the former in her maiden state and the latter, and consequently, 
the adoption was invalid. The Courts below have overruled this objection, on the 
ground that marriage is forbidden only among sapindas but not among sagotras. 
This view is no doubt at variance with the Hindu Law as explained by this Court 
in Minakski v. Ramanada (I. L. R., 11 Mad., 49). But the parties in this case 
are Saras wati Brahmans, and one instance is mentioned by the Subordinate 
Judge of a marriage between persons of the same gotram. If it were necessary 
to determine this question for the purposes of this appeal, we should remit for 
trial an issue, viz., whether among Saraswati Brahmans in South Canara, 
marriage is permitted by usage between persons of the same gotram. But 
having regard to the special circumstances of this case, it appears to us that 
the adoption should prevail by reason of the doctrine of estoppel. These cir- 
cumstances are set forth in paragraphs 9 to 16 of the original judgment and 
in paragraph 7 of the appeal judgment. In Parvatibayamma v. Ramakrishna 
Rau (I. L. R, 18 Mad., 145) this Court discussed the limitation subject to 
which the doctrine of estoppel is to be applied in the case of invalid adoptions. In 
the case before us the adoption took place in 1867, a quarter of a century ago, and 
respondent has ever since been [400] recognized as adopted son. He was aged 
four or five years when he was adopted and he is now 29 years old. His upa- 
nayanam and marriage were performed in the adoptive family, and he is no longer 
in a position to resume his rights in his natural family. During this long period, 
respondent performed the shraddhas and other ceremonies in the adoptive family, 
and a cousin of his adoptive father presided on the occasion of his upanayanam. 
Thus, the course of conduct of Man jamma and others in the adoptive family was 
such as to inspire the belief that the communion, which a valid adoption creates 
and is intended to create, existed. Again, the adoption was made in April 1867, 
and in the same year Manjamma applied for an heirship certificate on behalf 
of her minor adopted son. Though appellant and his brothers were then aware 
of the adoption, they did not then oppose it. It was in 1879 that they insti- 
tuted Original Suit No. 402 of 1879 on the ground that respondent’s father 
and they were undivided, but this suit failed, as the Appellate Court found that 
the properties in dispute were the self-acquired properties of Pandit Venkatara- 
manayya. In 1883 appellant’s brother brought Original Suit No. 269 of 1883 
to set aside the adoption, and it was finally dismissed as barred. Though this 
suit was brought by one brother only, yet it appears that appellant actively co- 
operated with him in conducting that suit, and did not join it, in order that he 
might institute separate legal proceedings if that suit failed. After that suit 
was dismissed, it appears that appellant gained over some of the tenants and 
procured attornments from them in collusion. Under these circumstances, , 
think that the doctrine of estoppel applies, and that appellant must be held 
not to be at liberty to impugn the adoption at this distance of time. 

We dismiss this second appeal with costs, 

NOTES. 

[As regards estoppel, see also (1908) 80 All., 849; (1899) 24 Bom., 473; (1907) 29 All., 

519. 

< As regards ceremonial incompetenoy, see also (1896) 22 Bom., 690.] 
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[401] APPELLATE CRIMINAL. 

The 23rd July , 1895 . 

Present ; 

Mr. Justice Shephard and Mr. Justice Subram ania Ayyar. 

Queen-Empress 
versus 
Muppan. * 

Penal Code — Act XLV of I860 , s. 224 — Escape from lawful custody . 

The accused, having been legally arrested, was subsequently loft unguarded and ho 
escaped. He was then re-arrested, and was tried and convicted under Indian Penal Codo, 
section 224 : 

Held, that the conviction was right. 

CASE referred for the orders of the High Court under Criminal Procedure 
Code, section 438, by E. A. Elwin, Acting District Magistrate of Trichinopoly. 

The case was referred as follows : — 

“ The accused in the case was charged under section 224, Indian Penal 
Code, for escape from lawful custody. It appears from the evidence 
of the police constable, from whose custody he was stated to have escaped, 
$hat accused was left unguarded at the time when the escape was effected. 
The sub-magistrate convicted the accused under the above section. 

“ The case is similar to Queen-Empress v. Sarabaiya (Weir's Criminal 
Rulings, p. 124) and Queen-Empress v. Nallan (Weir's Criminal Rulings, 
p. 125).” 

Counsel were not instructed. 

Judgment. — We think the accused was rightly convicted. The custody 
of a prisoner does not necessarily come to an end because the custodian absents 
himself for a few minutes. A man legally arrested for an offence must submit 
to be tried and dealt with according to law. If he gains his liberty before he 
is delivered by due course of law, he commits the offence of 4 escape.’ It has 
been long established that even when the escape is effected by the consent or 
the neglect of the person that kept the prisoner in custody, the latter is no 
less guilty, as neither such illegal consent nor neglect absolves the prisoner 
from the duty of submitting to the judgment of the law (I Russ., 5th edition, 
[402] p. 567, Roscoe, 11th edition, p. 453, and Bishop's Criminal Law, 7th 
edition, section 1104). Consequently in the present case the neglect of the 
police officer in absenting himself from the place where the accused was detained 
when he escaped does not affect the accused’s guilt. 

We decline to interfere. 


N0TE8. 

c This was followed in (1908) 31 Mad., 271 : 18 M. L. J., 540.] 


6 MAD.— 82 


* Griminal Revision Case No. 222 of 1895. 
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[18 Mad. 402] 

APPELLATE CRIMINAL. 


The 3rd May , 1895. 

Present : 

Mb. Justice Best and Mr. Justice Subramania Ay?ar. 


Palaniappa Chetti and others Petitioners 

versus 

Dorasami Ayyar and others Respondents.* 


Criminal Procedure Code— Act X of 1882, ss . 144 , 435 — Disputed possession — 

Revision by High Court. 

The District Temple Committee dismissed the trustees of a oertain temple and appointed 
others. The dismissed trustees retained possession. A broach of the peace having 
become imminent in the opinion of a Deputy Magistrate, he made an order under Criminal 
Procedure Code, section 144, directing the newly-appointed trustees not to interfere with 
the temple or its management : 

Held, that the High Court had no power to interfere in revision under Criminal Proce- 
dure Code, section 435. 


Petition under Criminal Procedure Code, sections 435 and 439, praying tbifif 
High Court to revise the proceedings of E. C. Rawson, Acting District Magis- 
trate of Trichinopoly, affirming the order of Khadir Knavaz Khan, Deputy 
Magistrate of Trichinopoly. 

The order sought to be revised was made under Criminal Procedure Code, 
section 144, and it directed certain persons who were the petitioners in the High 
Court not to interfere with a temple at Lalgudi or with its management. These 
persons had been appointed trustees of the temple in question by the majority of 
the Temple Committee of the district, in the place of certain other persons who 
had been dismissed from that office by the same authority. Contests having 
arisen between the dismissed trustees and those appointed in their places, the 
Deputy Magistrate, being of opinion that a breach of the peace was imminent, 
made the order in question. This order was affirmed by the District 
[403] Magistrate, who concurred in the finding that the dismissed trustees 
remained de facto in possession. He pointed out that no steps had been taken 
to eject the dismissed trustees, and that the Temple Committee had no power 
to dismiss them except for good and sufficient cause, and he declined to draw 
the presumption that the dismissal was legal and their retention of possession 
in consequence wrongful. 

The newly-appointed trustees preferred this petition. 

Mr. H. G . Wedderburn for Petitioners. 


Mr. E. Norton for Respondents. 


The Government Pleader and the Public Prosecutor (Mr. E. J9. 
for the Crown. 


Judgment,— We are clearly of opinion that the Deputy Magistrate acted 
within his jurisdiction in passing the order complained of under section 144 of 
the Code of Criminal Procedure. CL Ramanuja Jeeyarsvami*v . Ramanuja 
Jeeyar (1.1* R., 3 Mad., 354), 


* Criminal Revision Case No. 177 of 1898- 
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It was not necessary for him to decide the question as to possession before 
passing such order and his finding that counter- petitioners were in possession 
is merely incidental and in the absence of any necessity in his opinion for the 
passing of an order under section 145» we cannot say that the order passed 
by him was improper. Moreover, under section 435 of the Code we have no 
power to interfere with an order passed with jurisdiction under section 144. 

This petition is dismissed. 


[ 18 Mad. 403 ] 

APPELLATE CIVIL. 

The 24th and 26th October , 1693. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Seshamma (Plaintiff) Appellant 

versus 

Subbaray adu (Dofen dant) Respondent. * 


Hindu law — Widow's suit for maintenance — Previous demand — 

Bight to arrears . 

A Hindu widow brought a suit against her husband’s brother to establish her [404] right 
to maintenance, and to recover arrears for six years ; she had made no demand before suit : 

Held , that she was not entitled to a decroe for the arrears. 

SECOND Appeal against the decree of H. T. Ross, District Judge of Godavari, 
in Appeal Suit No. 102 of 1892, modifying the decree of P. Lakshminarasu, 
District Munsif of Amalapur, in Original Suit No. 571 of 1890. 

The plaintiff, being the widow of the defendant’s brother, sued for a 
declaration of her right to receive maintenance at the rate of Rs. 100 a year, 
and sought to have it made a charge on the family property in the hands of 
the defendant, and to recover a sum representing six years’ arrears of 
maintenance. The defendant pleaded that the rate at which maintenance was 
claimed was excessive and that no arrears were payable, maintenance never 
having been demanded. 

The District Munsif was of opinion that Rs. 50 was the right rate at 
which maintenance was payable to the plaintiff and granted the relief asked 
for upon that basis. 

The District Judge modified the decree by omitting therefrom the provision 
for the payment of arrears. 

The plaintiff preferred this second appeal. 

Hama Ban for Appellant. 

Bamachandra Bau Saheb for Respondent. 

Judgment. — The contention in this appeal is that the Judge is in error in 
disallowing arrears of maintenance claimed for six years prior to the suit. It is 

# Second Appeal No. 282 of 1893. 
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true that tbe right to maintenance is inherent in her status as brother’s widow 
and is a legal right. So it was observed in Venkopadhyaya v. Ravari Hengusu 
(2 M. H. C. B., 36), that it is a legal right and that the only bar to the enforce- 
ment of a purely legal right is the lapse of the time required by the statute of 
limitations to bar the remedy. It was held also by the Bombay High Court 
in Jivi v. Ramji (I. L. R., 3 Bom., 207), that this legal right exists irrespective 
of demand and refusal, and that demand and refusal do not create the right, 
though they may limit it. As observed by Mr. Mayne in his treatise on Hindu 
Law, 4th edition, section 417, the award for arrears of maintenance is in the 
discretion of the Court ; and it may be refused where a widow has chosen to 
live apart from her husband’s family without sufficient cause, and has [405] 
sued not only for a declaration of her right to future maintenance, but also 
for a lump sum as arrears for the period during which she resided with 
her family. 

Though demand and refusal are not necessajy to create the right to main- 
tenance, yet they may show that the right was only insisted on from the date 
of such demand and refusal and thereby limit the period for which a claim to 
arrears is entitled to recognition. In a Hindu family each member is 
ordinarily maintained in the family house, and a widow may quit that house 
for her own convenience to live with her parents for a time and then resume 
her residence in her husband's family. It may also happen that when her 
father is well to do no need for maintenance from her husband’s family is felt by 
her, and there is, therefore, no intention to claim such maintenance unless it 
becomes necessary for her to do so. To justify an award of arrears t|jiji 
circumstances of the case should be such as to raise a presumption that there 
was an infraction of her right to maintenance or a wrongful withholding of 
maintenance for the period for which arrears are awarded. On this view the 
decision of the Judge is correct, and we dismiss this appeal with costs. 

NOTES. 

[ See also (1911) 36 Bom., 131 ; (1900) 24 Mad., 147.] 
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APPELLATE CIVIL. 

The 18th April and 1st May , 1894 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 

Krishnabhupati Devu (Plaintiff) Appellant 

versus 

Ramamurti Pantulu and another (Defendants) Respondents.* 

Specific Relief Act — Act I of 1877 , 5. 42 — Possession — Civil Procedure / 
Code — Act XIV of 1882 , s. 379 — Constructive possession . "'A 

In a suit for a declaration of the plaintiff's title to certain land, no prayer for possession 
was contained in the plaint. It appeared that the land in question had been given to the 
plaintiff by his father and had subsequently been attached and brought to sale in execution 
of a decree against the plaintiff’s father and had been [406] purchased by the defendants 

* Appeal No. 186 of 1893. 
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who were put into constructive possession under Civil Procedure Code, section $19, the 
land being in the actual possession of tenants : 

Held, that the suit for a declaration merely was not maintainable under Specific 
Belief Act, section 42. 

Appeal against the decree of N. Saminadha Ayyar, Subordinate Judge of 
Vizagapafcam, in Original Suit No. 11 of 1893. 

• 

Suit to declare the title of the plaintiff to certain lands under a deed of 
gift from his father, dated the 13th September 1878. Defendant No. 1 had 
attached the properties in question in execution of a decree obtained by him 
against the donor, and defendant No. 1 and the father, deceased, of defendant 
No. 2, had purchased them at the Court-sale. The plaint averred that the 
symbolical delivery of the properties obtained by the purchasers under Civil 
Procedure Code, section 319, was null and void against the plaintiff, who was 
an infant at the time, and only attained majority shortly before the suit. It 
was objected that the suit for a declaration merely was not sustainable under 
Specific Belief Act, section 42. 

The Subordinate Judge upheld this objection observing that the persons 
in actual possession were the tenants and that the possession given by the 
Court to the auction -purchasers as such was possession within the meaning of 
the section above quoted. 

. > The plaintiff preferred this appeal. 

f The Advocate-General (Honorable Mr. Spring Branson) and Subramania 
Ayyar for Appellant. 

Subramania Ayyar and Mahadeva Ayyar for Respondents. 

Judgment. — The only point arising in the appeal is whether the 
Subordinate Judge has rightly decided that it is necessary for the plaintiff to 
sue for possession. 

It is not alleged in the plaint that plaintiff was in possession or that the 
property had actually passed to his possession, but the learned Advocate- 
General contends that whon the property was attached and symbolical posses- 
sion given under section 319, Civil Procedure Code, the plaintiff’s father was 
really in possession on plaintiff’s account, and hence that there was no 
dispossession of plaintiff, though his father may have been himself dispossessed. 

We were referred to the following cases : — Narainan v. Nilakandan 
Nambudri (I. L. R., 4 Mad., 131), DayachandNemchandv. llemchand Dharam - 
[407] chand (I.L.R., 4 Bom., 515, 527), Juggobundhu Mukerjee v. Bam Chun- 
d'er Bysack (I.L.R., 5 Cal., 584) and Lokessur Kocr v. Purgun Boy (I.L.R., 7 
Cal., 418), but we do not think they support this contention. The two 
first are authority for the proposition that mere attachment is not dispossession, 
and the two latter show that formal or symbolical possession operates as a 
i complete transfer of possession. 

)$■ Where, therefore, the land being in the actual occupation of tenants, the 
formal possession was given to the auotion-purchaser (second defendant's 
father) under section 319, Civil Procedure Code, the plaintiff’s father was 
completely dispossessed whether he held on his own account or for his son. 
Plaintiff was then a minor, but had his father as his guardian brought this suit 
on his account, there can be no doubt that he would have been obliged to sue 
for possession having been actually dispossessed and the property transferred 
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to another. The case is not altered by plaintiff attaining majority, and we 
think the principle laid down in Narayanav. Shankunni (I.L.R., 15 Mad., 
255) applies. 

Taking this view we must dismiss the appeal with costs. 

NOTES. 

[This was followed in (1899) 26 Cal.. 845. J 

[ 18 Mad. 407 ] 

APPELLATE CIVIL. 

The 5th November , 1894. 

* PRESENT : 

Sik Arthur J. H. Collins, Kt„ Chief Justice and Mr. Justice Parker. 

Shangunni Menon (Defendant No. 3) Appellant 

versus 

Veerappan Piliai and others (Plaintiff and Defendants Nos. .5, 1, 

2, 4 and 6) Respondents/ 

Malabar Compensation for Tenants' Improvements Act (Madras) — Act 
I of 1887 , ss . 8 , 6 — Cocoanut trees— Valuation of improvements. i 

In a suit to redeem a kanom in Malabar, it appeared that the plaintiff paid into Court 
the kanom amount together with a sum on account of the defendants* improvements, but 
subsequently withdrew the money, which the defondant had not taken out of Court. The 
defendant claimed that he was entitled to receive under the head of compensation for im- 
provements the capitalized value of the produce ^f [ 408 ] cocoanut trees planted by him com- 
puted with reference to the probable productive life of the trees : 

Held , that the plaintiff was entitled to redeem, and that the defendant was not entitled 
to have the whole of the future annual produce of the troos taken into consideration in 
computing the value of improvements under the Malabar Compensation for Tenants’ Im- 
provements Act, 1887. 

SECOND Appeal against the decree of R. S. Benson, District Judge of South 
Malabar, in Appeal Suit No. 123 of 1893, affirming the decree of V. P. 
DeRozario, Subordinate Judge of South Malabar at Palghat, in Original Suit 
No. 16 of 1891. 

Suit to redfjem a kanom, dated the 20th December 1878, and executed by 
the jenmi in favour of defendants Nos. 1 to 4. The plaintiff was the melka- 
nomdar. Defendants Nos. 1 to 3 claimed to be entitled to continue in posses- 
sion for twelve years after the expiry of the term of the kanom under a puranka- 
dom document of further charge executed in their favour by the jenmi, and they 
also claimed compensation for improvements. Defendant No. 5 was a sub- 
mortgagee holding a karipanayom under defendants Nos. 1 to 4. He also claimed .. 
compensation for improvements. The plaintiff made a tender of the kanom' 
amount together with a further sum on account of improvements and deposited* 
the amount in Court on the 16th of March 1891, but it was not taken out of 
Court and he subsequently withdrew it. 

The Subordinate Judge held that the document of further charge was not 
proved, and valued the compensation due to defendants Nos. 1 to 4 at Rs. 390, 

^ * Second Appeal No. 1312 of 1894. 
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and passed a decree for redemption on payment of the kanom and the value 
of improvements, providing for the satisfaction of the claim of defendant No. 5. 
The amount payable on account of improvements was referred to a commis- 
sioner, upon whose report the decree proceeded. The District Judge affirmed 
this decree. „ 

Defendant No. 3 preferred this second appeal. 

Sundara Ayyar for Appellant. 

Pattabhirama Ayyar for Respondent No. 1. 

Qovinda Menon for Respondent No. 2. 

Judgment. — As the appellant did not choose to take the money out of 
Court, he has no right to complain that the plaintiff withdrew it. . . . No 

reference to Exhibit III as bearing upon the genuineness of the purankadom* 
document II seems to have been urged in the Courts below, and there is nothing 
to show any negligence on the part of the vakil. We are unable to accede to 
[409] the contention that appellant is entitled to the capitalized value of the 
produce of the cocoa-nut trees for the period of the life of those trees. See Valia 
Tamburatti v. Parvati (I. L. R., 13 Mad., 454). We are referred to explana- 
tion (a), section 6, of Madras Act I of 1887, as showing that the Legislature 
intended the probable life of the trees to be taken into consideration. The 
enumeration in section 6 of the matters to he taken into consideration evidently 
refers to the different classes of improvements specified in section 3, and the 
matters to be considered will vary according to the class of the improvement. 
The Subordinate Judge has properly considered the cost of planting and 
protecting the trees, and he has also taken into consideration the value of the 
annual produce. It is not enacted in section 6 that the whole of the future 
annual produce shall be considered. The Act is very difficult to construe, but, 
in the absence of express words to that effect, we are not prepared to hold that 
the Legislature intended to give to a tenant holding only a twelve years’ lease 
the whole value of the produce of the cocoanut trees on his landlord's paramba 
for 54 years in addition to his lease (that being said to be the productive life of 
the cocoanut trees). This is practically what is now contended for. The title 
of the Act may be “ to secure to tenants the market value of their improve- 
ments,” i.e , improvements made by them, but it does not profess to create for 
them an interest in the land beyond the period of their leases ; and this in 
effect would be done if such a claim were allowed, and it would amount to a 
virtual confiscation of the jenmi's property. A. reasonable interpretation must 
be given to the Act, and we must assume that, if the Legislature had intended 
to give the tenant an interest in the land after his lease had expired, they 
would have said so in plain terms. 

We dismiss the second appeal with costs for respondents Nos. 1 and 2, 

NOTES. 

[ See 19 Mad., 384 ; The Madras Act I of 1887 was superseded by the Malabar compen- 
sation for Tenants* Improvements Act 1899 (Mad., I of 1900).] 
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[410] APPELLATE CIVIL. 

The 13th and 27th September , 1894 . 

Present : 

Sir Arthur J. H. Colliits, Kt„ Chief Justice, and 
Mr. Justice Parker. 

Venkatappa Nayanim and aonther (Defendant No. 1 

and his [Representative) Appellant 
versus 

Thimma Nayanim and others (Plaintiffs Nos. 1 and 2 

and Defendants Nos. 2 to 8) Respondents. 554 

Civil Procedure Code— Act XIV of 1882, s. 375 — Compromise extending beyond 

scope of suit . 

In a suit for the partition of a zamindari the parties effected a compromise in writing 
which provided, inter alia , for certain reliefs which could only have been given by the Court 
in a suit based upon a different cause of action. The compromise was presented in Court 
and a decree was passed embodying the whole of its terms : 

Held , (1) that an appeal lay against the decree ; 

(2) that the decree should have bijn passed in the terms of such of the provision! 
agreed upon as related to relief which the Court could have given in the suit ; 

(3) that the decree should be modified accordingly. 

Appeal against the decree of W. H. Welsh, Acting District Judge of North 
Arcot, in Original Suit No. 12 of 1890. 

Suit for the partition of family property including the zamindari of 
Kalahastri. Defendant No. 1 was the titular zamindar and brother of plaintiff 
No. 1 and defendants Nos. 2 to 5, and he pleaded that the estate was imparti- 
ble. During the pendency of the suit a compromise was drawn up and was 
filed by the plaintiffs and defendants, and a decree was passed which ordered 
and decreed in accordance with its terms as follows : — 

“ that the zamindari of ^Kalahastri is impartible ; 

(i) that the first plaintiff and defendants Nos. 2, 3, 4 and 5 do receive 
each a monthly allowance of Rs. 600 feft* the first ten years commencing from 
1st August 1892, and thereafter a monthly allowance of Rs. 700 from first 
defendant and from the incomes of the estate of Kalahastri on account of 
their maintenance and establishments, etc., that they and their male heirs 
[411] do continue to receive the said allowances from first defendant and the 
successors to the zamindari afterwards and from the incomes of the estate once 
in two months payable on or before the 10th of the following month ; that if 
the same be not paid till the end of the second month, it shall be payable on 
demand with interest at 8 annas per cent, per mensem from date of default ; 
that they (first plaintiff and defendants Nos. 2 to 5) and their male heirs do 
enjoy the said allowance as fixed above and shall not for ever claim more in 
case of increase in their progeny ; 

(ii) that first defendant do pay first plaintiff and defendants Nos. 2 to 5 
within, two months hence such amount without interest that may be found due 

T ~ + Appeal No. m of 1893. ~~ 

i * 
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to them as arrears of allowances till end of July 1892 calculated according 
to the rate they have hitherto been receiving ; 

(iii) that first plaintiff and defendants Nos. 1 to 5 do within three months 
from this date divide the jewels, etc., shown in the schedule of moveables here- 
with attached according to the value as given therein into six equal shares and 
each do enjoy such share of jewels, etc., as may be given him ; 

(iv) that first plaintiff, second and fifth defendants and their heirs do per- 
petually enjoy the palaces which are in their enjoyment ; * 

(v) that as fifth defendant’s palace is out of repair the first defendant do 
pay him Rs. 1,000 within six months from this date for its restoration : that as 
defendants Nos. 3 and 4 have no palaces for them, the first defendant do pay 
within six months from this date to third defendant Rs. 7,000 to enable him 
to build up his palace in the place where a foundation has already been A 
laid, that first defendant do give within six months from this date to fourth 
defendant a suitable site for his palace and Rs. 7,000 for building it ; 

(vi) that neither first plaintiff and defendants Nos. 2 to 5, nor their heirs 
shall have any right to the villages given them by their deceased father as per 
his registered will, dated 22nd February 1881, but that first defendant and his 
successors in title do enjoy them as part and parcel of their impartible estate ; 

(vii) that first plaintiff and defendants Nos. 2 to 5, who are entitled to 
allowances, do receive from the holders of the zamindari any pecuniary help 
which they might be pleased to give them for marriages, etc. ; 

[412] (viii) that if any holder of the estate shall have no male heir he 
shall take in adoption a son of the other brothers of the family as mentioned 
in the will referred to above, that if any such holder of the estate die without 
leaving a son born or adopted, the estate in question and all its moveables 
and immoveables of impartible nature shall go to the surviving eldest male 
member of the family and he shall enjoy the same as per custom prevailing 
with regard to primogeniture ; 

(ix) that of the villages mentioned in plaint schedule D, the first defendant 
do enjoy the villages purchased by him and his father, that the first plaintiff 
and fourth defendant do respectively enjoy perpetually the villages purchased 
by them ; 

(x) that plaintiffs and defendants Nos. 2 to 5 do, without any objection 
whatever on the part of the estate holders, cut and take green grass from the 
fields in the villages belonging to the estate as much as is necessary for their 
horses and cattle and they do graze their cattle or* the Kylasagiri hills and 
in the Ramapuram forests ; 

(xi) that plaintiffs and defendants Nos. 2 to 5 do take from the forest of 
Ramapuram village, on a free license, fuel, not more than 30 cart-loads per 
month required for the use of the family of each brother ; 

(xii) that plaintiffs and defendants Nos. 2 to 5 do, on a free license, take 
from the estate forests timber required for the repair of their own palaces ; 

(xiii) that plaintiffs and defendants Nos. 2 to 5 whenever they wish to go 
about hunting they do previously inform the estate holder and with his consent 
go about hunting ; 

(xiv) that each party do bear his own costs, that first defendant do pay 
only first plaintiff a sum of Rs. 25,000 for his costs in the suit, etc., with 
interest at 8 annas per cent, per month from date ; 

(xv) that plaintiffs and defendants Nos. 2 to 5 shall have no right what- 
ever to, or any claim for a share in any other property moveable or immove- 
able, or to the management of the devastanams and cbatrams belonging to 
the estate ; 
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and (xvi) that neither plaintiffs nor defendants nor their heirs shall have \ 
any claim of whatever nature over each other for ever contrary to the above 
said terms.” 

[413] After the compromise had been filed, the parties were heard on the 
question whether all its provisions could be embodied in the decree with 
reference to Civil Procedure Code, section 375. 

The*District Judge, as above stated, answered that question in the affirm- 
ative and defendant No. 1, who upheld the opposite contention, preferred 
this appeal. 

The Advocate-General (Hon. Mr. Spring Branson ) , Sadagopachariar and 
Venkatasubba Ayyar for Appellant. 

Subramania Ayyar , Balaji Ban, Krishnasami Ayyar , Sundara Ayyar and 
Subramania Ayyar for Respondents. 

Judgment. — This suit was brought for a partition of the Kalahastri 
zamindari and was based on the assumption, that the zamindari was partible. 
The action was compromised by the parties and a razinamah was presented 
to the District Court in order that it might be recorded, and a decree passed 
thereon in accordance with the provisions of section 375 of the Civil Procedure 
Code. The preamble to the terms of the compromise expressly lays down that 
the zamindari is impartible and has always descended and must always descend 
according to the rule of primogeniture ; thus negativing the basis of the claim 
on which the suit was brought. Before the District Judge it was objected 
that some of the stipulations of the compromise do not relate to the suit, and 
therefore should not have been embodied in the decree. The Judge, however, 
decided that all the stipulations should be embodied and passed a decree 
accordingly. 

Two questions arise for decision : (1) whether the stipulations in the 
razinamah “ relate to the suit ?” and (2) whether any and what decree should 
be passed? 

The suit being for partition, it is contended by the respondents that the 
whole family estate and its apportionment is the subject-matter of the Buit, 
and hence that any decree which relates to the family estate can be properly 
described as one which relates to the suit. It is also pointed out that part of 
the property may follow the rule of primogeniture, while the rest may be divi- 
sible under the Mitakshara law. 

The suit being for partition, it is clear that all the clauses of the compro- 
mise which relate to the division of property can be embodied in the decree. 
But there are other stipulations which are based upon the assumption that the 
zamindari is impartible, and that the junior members of the family are entitled 
to allowances for [414] their maintenance (clauses 1 and 2 of the razinamah). 
Clause 8 lays down rules for future reigning zamindars making adoptions in 
the event of having no issue, and also regulates the course of descent, while 
clauses 10—12 give general rights as to grazing and timber to all members of 
the family. Can it be said that stipulations such as these relate to the suit i.e., 
to a suit for partition ? We think not, since it is quite evident that no such 
reliefs could have been decreed by the Court had the parties proceeded to trial. 

It seems reasonable to hold that the words “ so far as it relates to the suit ” 
in section 375 must be restricted to relief which the Court could have given in 
the suit, and will not embrace reliefs which could only have been given in a 
suit based upon a different cause of action. 
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In this view we are constrained to hold that the reliefs decreed by the 
Judge in clauses 2, 3, 8, 9, 11, 12, 13, and 14 do not relate to the suit. 
Clauses 8 and 14 contain provisions which are impossible of execution in any 
degree. 

The nexfr question is whether the decree should stand with reference to 
the remaining blauses. We are referred to the decision in Fajaleh Ali Miah 
v. Kamaruddin Bhuyg, (I. L. B., 13 Oal., 170) in which apparently it was held 
that when a compromise embodied a new contract much wider in its scope 
than the mere adjustmeht of the claim in suit, the Court could only record it 
and leave the parties to proceed with the case as they may choose. Waobserve, 
however, that that case was not argued, and with all respect to the learned 
Judges it appears to us that this view fails to give effect to the directions in 
section 375 that “the Court shall pass a decree in accordance therewith so far 
as it relates to the suit.” We observe that SCOTT, J., in Buttonsey Lalji v. 
Pooribai (I. L. B., 7 Bom., 304), followed this view and directed that a decree 
do issue in accordance with the agreement so far as it related to the subject- 
matter and settlement of the suit, but excluding the arrangement made as to 
the matters outside the scope of the suit. This case was approved and follow- 
ed in Appasanu v. Manikam (I. L. B., 9 Mad., 103). 

We have no doubt that an appeal lies since a decree under section 376 is 
only final so far as it relates to so much of the subject-matter of the suit as is 
dealt with by the compromise. We [4 13 j have held that the decree of the 
Judge has dealt with matters extraneous to the suit. 

The appeal must be allowed and the degree modified by striking out the 
directions given in clauses 2, 3, 8, 9, 11, 12, 13 and 14 of the decree. As the 
appellant has been only partially successful, we direct that he be allowed ha^ 
costs from respondents Nos. 1 and 2. 

The seventh respondent will bear his own costs. 

NOTES. 

t See dow the C.P.C., 1908 , 0. 43, r. 1 (m) which allows appeals from orders under rule 
3 of Order XXIII recording or refusing to record an agreement, compromise, or satisfaction. 

See also (1897) 24 Cal., 908 ; (1905) 1 C.L.J., 388 ; (1907) 30 Mad., 478 ; 30 Mad., 423 : 
17 M.L.J., 255 ; (1908) P.R., 77.J 
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APPELLATE CIVIL. 

The 5th December , 1894 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Krishnasami and another (Defendants) Appellants 

versus 

Sundarappayyar (Plaintiff) Bespondent.* 

Contract Act — Act IX of 1872 % s. 11— Specific Belief Act— Act I of 
1877 , s. 28 — Contract relating to the property of an infant — Decree for specific 
performance — Insufficient payment of Court fees, procedure to be adopted on. 
The mother and guardian of a Hindu minor entered into a oontract for the sale of his 
land. The vendee sued the minor by his mother and guardian ad litem for specific 

* Second Appeal No. 1080 of 1894. 
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performance of the contract and for possession. It was found that the oontraot was binding l 
on the minor : 

Held , that the suit was maintainable. 

The plaintiff not having in the first instance paid the full Court fees he should have 
been called upon to do so. As this was not done, the Court of First Appeal was not in error 
in entertaining the appeal which was preferred by the plaintiff ; but he should have passed 
no decree until the fees due had been paid, and if they were not paid he Bhould have dis- 
missed the suit. * * 

Second Appeal against the decree of G. Veuk&bachariar, Subordinate 
Judge of Tanjore, in Appeal Suit No. 230 of . 1893, reversing j;he decree of 
V. T. Subramania Pillai, District Munsif of Kumbakonam, in Original Suit 
No. 3 of 1892. 

Suit to enforce specific performance of a contract for the sale, of land and for 
possession of the property to which it related. The first defendant was a 
minor who was sued by his mother and guardian. The fact of the contract 
alleged was put in issue, [4 16] and it was pleaded that it was not enforce- 
able against the infant, it was also alleged, inter alia t that the plaint was 
insufficiently stamped. The second defendant was a subsequent vendee from 
the guardian of the minor. 

The District Munsif dismissed the suit. On appeal the Subordinate 
Judge reversed the decree and passed a decree for the execution of a conveyance 
by the infant’s mother on his behalf, and further decreed that, if the deficient 
Court fees were paid, possession of the property should be delivered to him, 
but that on his failure to do so, his claim for possession should he dismissed. 

The defendants preferred this second appeal. 

Pattabkirama Ayyar for Appellants. 

• Subramania Ayyar and Ayya Ayyar for Eespondent. 

Judgment. — Several objections have been argued in support of this 
appeal. 

The first of them is that specific performance cannot be decreed against a 
minor. Section 28 * of the Specific Belief Act mentions the persons against 
whom specific performance cannot be decreed and a minor is not mentioned 
as one of them. 

No doubt section 111 of the Contract Act mentions persons who 
have attained majority as persons competent to enter into contracts. But 
this does not exclude the power of a guardian of a minor to represent him and 
enter into contracts on his behalf either beneficial or necessary to the minor. 


What parties cannot be 
compelled to perform. 


* t Sec. 28 : — Specific performance of a contract cannot be 
enforced against a party thereto in any of the following 
cases ' 


(а) if the consideration to be received by him is so grossly inadequate, with reference 

to the state of things existing at the date of the contract, as to be either by 
itself or coupled with other circumstances evidence of fraud or of undue advant- 
age taken by the plaintiff ; 

(б) if his assent was obtained by the misrepresentation (whether wilful or innocent), 

concealment, circumvention, or unfair practices, of any party to whom perform- 
ance would beoome due under the contract, or by any promise of such party 
whioh has not been substantially fulfilled ; 

(c) if his assent was given under the influence of mistake of faot, misapprehension or 
surprise ; Provided that, when the contract provides for compensation in case 
of mistake, compensation may be made for a mistake within the scope of snob 
provision and the contract may be specifically enforced in other respects if proper 
to be so enforced.] 

t [ Bee, 11 Every person is competent to oontraot who Js 
Who are competent to of the age of majority according to the law to which he is 
contract. subject, and who is of sound mind, and is not disqualified from 

contracting by any law to which he is subject.] 
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The English law is, it is true, that a minor cannot claim specific per- 
formance, and this proceeds on the ground of want of mutuality. It is on this 
ground that Mr. Justice Norkis acted in Fatima Bibi v. Debnauth Shah (I. L. 
R., 20 Gal., 508) citing as his authority Flight v. Bolland (4 Russ., 298). But 
there is reason to believe that Flight v. Bolland (4 Russ., 298) was a case in 
which the contract was made with the minor himself who was also himself 
seeking to enforce it In Fatima Bibi v. Debnauth Shah (I. L. R., 20 Cal., 
508) the Judge hks not noticed the provision of Hindu law that a guardian is 
competent to act for a tfiinor and bind him by contract within certain limits. 

Moreover, as pointed out by Mr. Whitley Stokes, the doctrine of mutuality 
on which Flight v. Bolland (4 Russ,, 298) proceeded has no application in this 
country. 

E*17] We agree with the ruling in Mahamed Arif v. Sarasvati Debya 
(I. L. R., 18 Cal., 259) that a contract with a minor is merely voidable by 
him and that this principle is not affected by section 11 of the Indian Con- 
tract Act. 

The next objection is that there is no finding that the contract now sought 
to be enforced is binding on the minor. This is a mistake. The Subordinate 
Judge has found the contract to be both true and valid. 

The third objection pressed upon us is that, as plaintiff did not pay the 
deficient Court fees as soon as the first issue was decided against him, the 
Subordinate Judge should have held that the suit had been properly dismis- 
sed. The District Munsif ought to have called upon the plaintiff to pay the 
deficient Court fee ; as he failed to do so, the Subordinate Judge was not in 
error in entertaining the appeal and dealing with it. It appears that the 
requisite Court fees have since been paid. We do not, therefore, think this 
objection is entitled to weight. We have to observe, however, that the Court 
fees should have been collected before passing the decree, and the decree is 
dearly irregular in directing that, in default of payment of the fees, the prayer 
for possession alone would be disallowed instead of saying that the suit would 
stand dismissed. 

Ae to the last objection, viz., misjoinder of parties, we do not consider it 
to be well founded. The cause of action, namely the right to obtain a sale- 
deed and possession of the property purchased, concerns both the defendants 
and entitles plaintiff to relief against both. 

The case Luckumsey Ookerda v. Fazulla Caammbhoy (I. L. R., 5 Bom., 
177) is distinguishable in that unity of title did not exist in that case. A 
case more in point is to be found in Mokuna Lall v. Chotay Lall (I. L. R., 10 
Cal., 1061). 

* We dismiss this appeal with costs. 

NOTES. 

[ For a caste since Mohori Bibi's cose, see (1906) 34 Cal., 163. See also (1909) 11 Bom. 
L.R., 545; (1902) 26 Bom., 326 ; 4 Bom. L.R., 587 ; (1900) 27 Cal., 276.] 
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MUTHUSAMl MUDALIAB V. 


[418] APPELLATE CIVIL. 

The 12th December , 1894 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Muthusami Mudaliar (Defendant No. 1) Appellant 

versus 

Nallakulantha Mudaliar (Plaintiff) Respondent/" 

Hindu law — Property excluded from partition — Limitation — Suits Valuation 

Act— Act VII of 1889, s. 11. 

The members of a joint Hindu family made a partition of family property in 1877 
reserving undivided, however, certain land and the capital and assests of their family 
business which remained under the control and in the possession of one of them, viz., the 
the present first defendant. The plaintiff, who was a member of the family, demanded his 
share in the undivided property on the 4th of March 1882, and the defendants refused to 
give effect to his claim. The plaintiff now in 1892 sued for his share in the Court of the 
District Munsif, valuing his claim at Rs. 2,400 : 

Reid , that the property in question was coparcenary property notwithstanding the tran- 
saction of 1877, and that the plaintiff’s suit was not barred by limitation, and that the High 
Court in second appeal was not at liberty to entertain an objection that the suit was not 
within the pecuniary limits of the District Munsif’s jurisdiction, as it appeared that the 
appellant had not been prejudiced. 

Second Appeal against the decree of S. Russell, District Judge of Chingleput, 
in Appeal Suit No. 63 of 1893, affirming the decree of M. Visvanatha Ayyar, 
District Munsif of Conjeeveram, in Original Suit No. 116 of 1892. 

The plaintiff sued the defendants, who were his first cousins, for possession 
of his one-sixth share of certain immoveable properties, and he also sought to 
have an account taken of an indigo business in which he alleged that defendant 
No. 1 was the representative of the family claiming his one- sixth share of 
Rs. 2,000, being the capital of the business, and a declaration of his right to one- 
sixth share of the outstanding credits of the business. It appeared that in 1877 
a partition had taken place in the family, from which, however, the lands now 
in question, as well as the money and utensils of the indigo business, were 
excluded and were left in the possession and control of defendant No. 1. On 
the 4th March 1882 the plaintiff had demanded his share now claimed, and it 
was refused shortly afterwards, and the present suit was filed in January 1892. 
The fourth issue which related to the indigo business was framed as follows : 

[*19] ‘ ‘ What is the plaintiff's interest in the assets ? Is he entitled to a 
declaration of his one-sixth interest therein, to an account from defendant No. 1 
to possession of properties in A, B and 0 schedules and to ? , I 8 he 

entitled to an award of his share in the outstandings at the hands of defendant 
No. 1 ?” 

The Distriot Munsif passed a decree for the plaintiff, which was upheld 
on appeal by the Distriot Judge. 

Defendant No. 1 preferred this second appeal. 

Sankaran Nayar and Masilamani Pillai for Appellant. 

Sesh&chariar for Respondent. 

* Second Appeal No. 1385 of 1894. 
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Judgment. — Three objections are urged in support of this appeal. The 
first is that the Courts below are in error in holding the suit to be not barred by 
limitation. Assuming the averments in the plaint to be correct, we are not 
prepared to accede to this contention. The suit is for partition of family pro- 
perty reserved for future division at a partition of 1877. In March 1882 
plaintiff and his brothers demanded their shares and first defendant denied 
their claim by the letter Con the 12th idem. The suit is brought within 
twelve years from that date and article 127*of schedule II of the Limitation Act 
is applicable. The suit is, therefore, not time-barred. 

It is urged that when a portion of property is reserved for future partition, 
it ceases to be coparcenary or joint family property, and the decision of the Privy 
Council in Appovier v.Rama Subba Aiyan (11 M.I. A., 75) is referred to as suport- 
ing this contention. The passage relied on has reference to property divided into 
shares, though not by metes and bounds. But in the case before us there was 
no division of any kind and the previous coparcenary continued quoad the 
property in question. The case in Ramachandra Narayan v. Narayan Mahadev 
(I. L. R., 11 Bom., 216) is inapplicable, as there was a demand and refusal 
in this case within twelve years, and it is conceded that there was no prior 
exclusion to plaintiff's knowledge. 

It is next objected that the claim as decreed is beyond the District Munsif’s 
jurisdiction. On referring to the plaint, we find that the suit as valued there- 
in did not exceed the Munsif’s pecuniary jurisdiction. 

The one-sixth share of the assets realized is estimated at Rs. 333-5-4 and 
no amount is mentioned dt the outstandings in which [420] also a share is 
claimed. In his written statement defendant did not object to the suit as 
under-valued. Having regard to section 11 of the Suits Valuation Act VII of 
1889, we are not at liberty to entertain this objection at this stage, as on the 
merits we are of opinion that appellant has not been prejudiced. 

The third objection is that the share decreed to the plaintiff includes shares 
due to other partners in the indigo business, who were not members of the 
family, who failed to realize their shares within the statutory period. 

Appellant’s contention is that such shares should be treated as his self- 
acquisition ; on the other hand respondents alleged in the plaint that the shares 
were surrendered in favour of themselves and appellant. Though this is found 
not to be proved, plaintiff has been held to be entitled to participate in such 
shares also, on the ground that they constitute gains made by first defendant, 
while he continued in management of the indigo business on behalf of the 
family with a view to winding up that business. 

It has been contended on behalf of appellant that this is not the case 
stated in the plaint. We find, however, that the fourth issue is wide enough 
"to raise the question, and we cannot say appellant has been prejudiced. 

The appeal fails on all points and is dismissed with costs. 

NOTES. 

[ Partial partition by the parties themselves is not invalid, (1910) 10 1.C. 967 : 4 B.L.R., 
225; 18 Bom., 611.1 


* [Art. 127 


Description of suit. 

Period of 
limitation. 

r 

Time from which period begins 
to run. 

By a person excluded from joint- 
family property to enforce a right 
to share therein. 


When the exclusion becomes known 

| Twelve years... 

to the plaintiff.] 


I.L.R. 18 Mad. 421 sbbtabamatya v, venkatabazu &o. [1894] 

£18 Mad. ISO] 

APPELLATE CIVIL. 


The 4th December , 1894 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best, 

Seetaramayya (Plaintiff) Appellant 

versus 

Venkatarazu and others ^..(Defendants) Respondents/* 

Regulation XXIX of 1802 , s. 7 — Zamindari karnam — Order of succession 

to hereditary office. 

A woman, who had been appointed to succeed her husband, the holder of the hereditary 
office of karnam in a zamindari, died leaving the defendant, her daughter's son, and the 
plaintiff, the son of her late husband’s paternal uncle : 

Held, that the defendant war entitled to succeed in preference to the plaintiff. 

SECOND Appeal against the decree of C. Suri Ayyar, Subordinate Judge of 
Coeanada, in Appeal Suit No. 25 of 1893, confirming the [Ml] decree of T. 
Varadarajulu Nayudu, District Munsif of Peddapur, in Original Suit No. 399 
of 1891. 

The plaintiff sued to have cancelled the appointment of defendant No. 1 
to the office of karnam to which he had been appointed by thezamindars who 
were defendants Nos. 2 and 3 and to have himself appointed to that office. 
The last holder of the office was Bhagamma, who had been appointed in 
succession to her husband, deceased: she died leaving defendant No. 1, 
the son of her daughter, and the plaintiff, the son of her late husband’s 
paternal uncle. 

The District Munsif dismissed the suit and his decree was affirmed on 
appeal by the Subordinate Judge. 

The plaintiff preferred this second appeal. 

Venkatarama Sarma for Appellant. 

Snramulu Sastri for Respondent No. 3. 

Judgment.— The decision of the Subordinate Judge is correct. It is in 
accordance with the decision in Rrishnamma v. Papa (4 M. H. C. R., 284), 
where it was held that a daughter’s son was to be preferred to a brother’s son, 
on the ground that the “ heirs of the preceding karnam” in section 7 of. 
Regulation XXIX of 1802, mean his next of kin according to the order of 
succession of the several grades of legal heirs, and not heirs in the order of 
succession to undivided divisible ancestral property. 

This appeal fails and is dismissed with costs. 


* Second Appeal No. 1017 of 1694. 
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SUBBA SASTBI &C. 0. BALA CHAN DR A SASIRI &C. [1894] I.L.R. 18 Mad. 122 


[ 18 Had. 121 ] 

APPELLATE CIVIL. 

The 29th October and 13th November, 1894. 

Present : 

Sih Arthur J. H. Collins, Kt., Chief Justice, and 
’ Mr. Justice Parker. 

Subba Sasfcri and others (Plaintiffs) Appellants 

versu» 

Balacbandra Sastri and another..* (Defendants) Respondents/ 5 


Civil Procedure Code — Act XlVi.of 1882, ss, 562, 588, 590, 591 — Order of 

remand — Right of appeal. 

On an appeal from a decree of a District Munsif, it appeared that he had decided all the 
issues framed in the suit, but in the opinion of the District Judge he had based [422] his judg- 
ment upon evidence improperly taken. The District Judge remanded the case to be re-tried, 
and in the event a decree was passed dismissing the suit which was affirmed on appeal by the 
Subordinate Judge : 

Held , on second appeal, that the order of remand was illegal and, although it had not 
been appealed against, the subsequent proceedings should be treated as non-existent, and the 
appeal should be remanded to the District Court to be disposed of in accordance with law. 

SECOND Appeal against the decree of T. Ramasami Ayyangar, Subordinate 
Judge of Negapatam, in Appeal Suit No. 443 of 1893, affirming the decree of 
V. T. Subramania Pillai, District Munsif of Kumbakonam, in Original Suit 
No. 16 of] 891. 

This was a suit for injunction. The plaintiffs obtained a decree in the 
Court of the District Munsif of Kumbakonam, but this decree was reversed in 
Appeal Suit No. 72 of 1892 by the District Judge, who directed a trial de novo 
on the ground that the trial before the District Munsif had been irregular for 
the reasons that the Munsif had issued a commission immediately on the filing 
of the plaint before the defendants had notice of the suit and based his judg- 
ment partly on the report of the Commissioner which was submitted before 
the defendants had notice of the suit, and further because there was incorporated 
in the decree a description of boundaries which was filed after the judgment 
had been delivered and which differed from the boundaries mentioned in the 
plaint. The suit having been re-heard by the then District Munsif of Kumba- 
konam, a decree was passed for Jihe defendants. 

The plaintiffs preferred an appeal to the Subordinate Judge, which was 
dismissed, and they preferred this second appeal. 

Pattabhirama Ayyar for:Appellants. 

Mr. E. Norton for Respondents. 

Judgment. — We are of opinion that the order of remand passed by the 
District Judge in Appeal No. 72 of 1892 was illegal. The suit h^d not been 
decided by the District Munsif upon any preliminary point ; on the contrary 
he had decided all the six issues framed ; and if he had based his judgment 
upon evidence improperly taken, it was open to the District Judge to exclude 
that evidence or to call for or take further evidence. 

• Second Appeal No. 1176 of 1894. 
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l.L.R. 18 Mad. 428 

It is open to the appellants to take this objection now, although th\y 
.might have appealed against the order of remand [section 591, Code of Civil 
Procedure ; see also Savitri v. Bamji (I. L. R., 14 Bom., 232)] . 

[428] The order having been ultra vires, the subsequent proceedings are 
also ultra vires and must be treated as non-existent — Bameshur Singh v. 
Sheodin Singh (I. L. R., 12 AIL, 510). 

We must set aside the decree of the Subordinate Judge and the second 
decree of the District Munsif and remand the Original Appeal No. 72 of 1892 to 
the file of the District Court of Tanjore to be disposed of according to law. 

The costs hitherto incurred will abide the event. 


NOTES. 

£ As regards the cure of irregular remands, see also (1896) 19 Mad., 479 ; (1907) 5 C.L.J., 
328 ; (1907) 11 G.W.N., 880 ; (1901) 28 Cal., 324 : 5 C.W.N., 609. See also (1909) 82 Mad., 
83 where a remand contrary to the provisions of the C.P.G., was not only irregular but 
illegal. 

In (1911) 21 1063, it was held that the remand was appealable even after the 

decision of the lower Gourt in consequence of the remand. See also (1912) 14 I.G., 673 (Nag.) ; 
and the change effected by the Legislature in the C.P.C., 1908, sec. 105 (2) ; O. 43, r. 1*] 

[ 18 Mad. 428 ] 

APPELLATE CIVIL— FULL BENCH. 

The 30th March and 2nd May , 1894 and 11th March and 1st and 2nd May , 1895. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, 

Mr. Justice Parker and Mr. Justice Subramania Ayyar. 


Husananna (Defendant) Appellant 

versus 

Linganna (Plaintiff) Respondent.* 


Civil Procedure Code— Act XIV of 1882 , ss. 525 , 526 — Arbitration without 
intervention of Court — Application for decree in terms of award — Denial 
of submission to arbitration and genuineness of award . 

An appeal lies against a decree passed upon an award under Civil Procedure Code, sections 
625, 526, when the cause shown against the filing of the award has denied the submission to 
arbitration and the genuineness of the award. 

SECOND Appeal against the decree of M. R. Weld, District Judge of Kurnool, 
in Appeal Suit No. 39 of 1892, affirming the decree of V. Ranga Rau, District 
Munsif of Nandyal, in Original Suit No. 117 of 1890. 

Suit under Civil Procedure Code, section 525, that an award be filed in 
Court. The other party to the alleged arbitration, said to have resulted in the 
award, was joined as defendant and alleged as cause against the filing of the 
award, that there had been no reference to the arbitration and that the award 
was not genuine. 

The District Munsif held that there had been an arbitration, which resulted 
in the award, and passed a decree as prayed. 

[424]$The District Judge passed a decree upholding this decision on the 
ground that no appeal lay. 

The defendant preferred this second appeal. 

Banga Bau for Appellant. 

Respondent was not represented. 

# Second Appeal No. 1754 of 1893. 

■' ! * ' 
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This second appeal came on for hearing before COLLINS, C.J., and 
PARKER J., who referred the matter to the Full Bench as follows : — 

Order of Reference to the Full Bench.— The plaintiff applied, 
under section 625 of the Civil Procedure Code, that an award made without the 
intervention of the Court might be filed and a decree given in accordance with 
the terms thereof. The defendant denied the reference to arbitration and the 
genuineness of the award. The District Munsif found both these points in 
plaintiffs favour and gave him a decree. On appeal the District Judge con* 
sidered the Munsif’s finding was wrong, but held that he was concluded by 
the decision in Micharaya Guruvu v. Sadasiva Parama Guruvu (I. L. R.. 4 
Mad., 319) and that there was no appeal. Hence this second appeal. 

For the defendant (appellant) it was contended that the decision in Micha- 
raya Guruvu v. Sadasiva Parama Guruvu (I. L. R., 4 Mad., 319) had not 
been followed in more recent cases [see Suppu v. Govindacharyar (I. L. R., 11 
Mad., 85) and Venkayya v. Venkatappayya (I. L. R., 15 Mad., 348)] and it was 
urged that the view of the Calcutta High Court was also in favour of an appeal 
[Sashti Charan Chatterjee v. Tarak Chandra Chattcrjec (8 B. L. R., 315), and 
Surjan Boot v. Bhikari Baot (I. L. R., 21 Cal., 213)] . The argument was that 
though an appeal would be barred if the enquiry had been as to objections under 
sections 520 and 521 of the Civil Procedure Code, it was otherwise when the 
enquiry was as to the very existence of the award and the fact of the agree- 
ment of arbitration. 

There is a conflict of authority as to the course to be taken should the 
defendant appear and deny the reference to arbitration and the genuineness of 
the award. In Calcutta it was held by a Full Bench [ Sashti Charan Chatter- 
jee v. Tarak Chandra Chatterjee (8 B.L.R., 315)] that no judgment ought to be 
given when the award or the consent to arbitration is disputed, that the special 
jurisdiction [423] was then ousted and that an appeal would lie if a decree and 
judgment had been erroneously passed upon the award. Similar views were ex- 
pressed in Ichamoyee Chowdhranee v. Promnvo Nath Chowdhri (I. L. R., 9 Cal. 
557), Bijadhur Bhuqut v . Monohur Bhugut (I. L. R., 10 Cal., 11) and Hurronath 
Chowdhry v. Nistarini Chowdrani (I. L. R., 10 Cal., 74), some Judges going 
so far as to hold that the special procedure under section 525 was also ousted, 
if the objections raised fell under sections 520 and 521. These cases were 
again considered by a Full Bench of the Calcutta High Court in Surjan Baot 
v. Bhikari Baot (I. L. R., 21 Cal., 213) when it was unanimously held that 
when the objections to the award fell within section 521 of the Civil Procedure 
Code, the Court was not bound to hold its hand and reject the application, but 
should enquire into the validity of the award and determine whether it should 
be filed or not. Three of the Judges composing the Full Bench intimated an 
opinion that where the objection taken was that the matters in dispute had 
never been referred to arbitration, the Court had no jurisdiction under section 
525. But this point did not really arise on the reference. 

In Bombay, a similar view has been taken [see Samal Nathu v. Jaishankar 
Dalsukram (I. L. R., 9 Bom., 254)] . It was there held that the procedure 
under sections 525 and 526 of the Civil Procedure Code only related to cases in 
which the reference and the award are accepted facts. The Judgdl considered 
that if the objection was obviously unfounded it should be regarded as no cause 
against the filing, but if it appeared a substantial objection the applicant should 
be referred to a regular suit upon the award. But in Vishnu Bhau Joshi v. 
Bavji Bhau Joshi (I. L. R., 3 Bom., 18), it was held that there was no appeai 
against the decree passed upon an award. 
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We have not been referred to any ease in which this particular point Iras 
been decided in Allahabad. 

In Micharaya Ouruvu v. Sadasiva Parama Guruvu (L L. R., 4 Mad., 319) 
that point was not raised. In that case, the District Munsif found that the 
award was genuine and decreed for plaintiff accordingly and the High Court 
held that the District Court could not entertain an appeal. This was an 
application filed under section $25 of the Civil Procedure Code. 

[436] In Suppu v. Govindacharyar (I. L. B., 11 Mad., 85) which was a 
case in which the reference to arbitration had been made by the Court, it was 
held that section 522 presupposed the existence of an award as the basis of a 
decree and could not apply to a case in which there had been no award in 
law or in fact. The appeal was therefore allowed. The case of Gopi Reddi v. 
ifahanandi Reddi (I. L. B., 12 Mad., 331) is not in point. It was x&erely 
held that the procedure of section 525 could not apply when the award itself 
could not be produced. In Venkayya v. Venkatappayya (I. L. B., 15 Mad., 
348) the reference to arbitration was made in the course of a suit. Objections 
alleging misconduct of the arbitrators and the invalidity of the award were 
overruled by the Distric t Munsif who passed a decree in accordance with the 
award. The High Court held that the District Judge had power to hear an 
appeal on the ground that the award was not legal. This case also as well as 
Suppu v. Govindacharyar (I. L. R., 11 Mad., 85) seems in conflict with 
Micharaya Guruvu v. Sadasiva Parama Guruvu (I. L. R., 4 Mad., 319). 

In Madras, the objection that a Court is ousted of its jurisdiction under 
section 525 when the existence of the award is denied, does not seem to have 
been taken. In all the cases cited, like the present, the Court of First Instance 
has proceeded to enquire and determine the fact, — and the sole question is 
whether there is an appeal. 

We find it impossible to reconcile the decision in Micharaya Guruvu v. 
Sadasiva Parama Guruvu (I.L.R., 4 Mad., 319) with Suppu v. Govindacharyar 
(I. L. R., 11 Mad., 85) and Venkayya v. Venkatappayya (I. L. R., 15 Mad., 
348), and though it is in accord with Vishnu Bhau Joshi v. Ravji Bhau Joshi 
(I. L. R., 3 Bom., 18), it is in conflict with the course of decisions in the 
Calcutta High Court. 

We, therefore, refer for the determination of a Full Bench the following 
question : — “ Is there an appeal against a decree passed upon an award under 
sections 525 and 526 of the Civil Procedure Code when the cause shown has 
denied the submission to arbitration and the genuineness of the award ? ” 

This second appeal came on for hearing before the Full Bench. 

Ranga Rau for Appellant. 

Pattabhirama Ayyar for Respondent. 

The Court delivered the following Judgments : — 

[4373 Subramaniya Ayyar, J. — I am of opinion that there is an appeal 
against a decree passed upon an award under section 526 of the Civil Procedure 
Code, when the cause sought to be shown against the filing of the award has 
denied the submission to arbitration and the genuineness of the award. 

The main objections taken to this view are two : — The first is that what 
is called a decree on an award, filed under section 526, is not in reality one 
according to the definition of the term as contained in section 2 of the Civil 
Procedure Code, for the adjudication under section 526 is not an adjudication 
in a suit or appeal as required by the first part of the definition. The second 
objection's that, even if such an adjudication be held to be a deoree in the 
proper sepse of the term an appeal from it is prohibited by the last clause of 
section 522, even in such a case as the present. 
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Now as to the first contention, no doubt the proceedings under sections 525 
and 526 begin with an application and not with a plaint. But the former section 
directs that the application so presented shall be numbered and registered as a 
suit between the applicant as plaintiff and the other parties as defendants and 
the latter (section 526) lays down that if the Court orders the award to be filed, 
such award shall take effect as an award made under the provisions of chapter 
XXXVII of the Code ; the meaning, of course, being that the award shall take 
effect in the same way as an award made under a reference to arbitration 
through the Court, after a suit had commenced, upon which award judgment 
and decree follow as provided by section 522. It is thus quite clear that 
though a proceeding, taken under sections 525 and 526, does not in its inception 
commence in the way in which a suit is begun, yet in its subsequent stages, it 
is treated by the law as a suit, especially in the requirement that as soon as 
an award is ordered to be filed, it must be followed by judgment and decree. 
That such is the proper construction of the clause “ and such a-ward shall then 
take effect as an award made under the provisions of this chapter ” in section 
526, there can be no doubt. 

This view is moreover supported by the uniform practice of the Courts from 
the time of the enactment of section 327 of Act VIII of 1859 (corresponding to 
sections 525 and 526 of the present Code). In Sashti Charan Chatterjee v. Tarak 
Chandra Chatterjee (8 B. L. R., 315) decided twenty-two years ago, Norman, J., 
referring [428] to the point I am considering, observed (at page 325): — “It 
seems to me that the only order which a Judge is empowered to make under sec- 
tion 327 is simply an order that the award shall be filed. When the award is filed 
it is to be enforced under the provisions of chapter VI, Act VIII of 1859. Now 
the mode of enforcement of an award is by passing judgment and making a 
decree in accordance with the award.” And Paul, J., in the same case, said 
(at pages 330-31): — “ It appears to me that an order directing the filing of 
an award is not a decree in its ordinary signification ; and being in its nature 
a proceeding ancillary to the passing of judgment and decree it is an order 
made in the course of a suit (commenced by an application), and relating 

thereto prior to decree It is clear that unless an order directing an 

award to be filed is followed up by judgment and decree no execution can issue.’* 

The same opinion has been emphatically expressed again in Calcutta in 
the very recent case of Surjan Raot v. Bhikari Raot (I. L. R., 21 Cal., 213, 221). 
There PETHERAM, C.J., rejected the view put forward by the Judges who 
decided Sree Ram Chowdhry v. Denobundhoo Chowdhry (I. L. R., 7 Cal., 490) to 
the effect that when the application to file an award is registered as a suit, 
that has not the effect of converting the application into a suit for all purposes, 
but merely means that for the purposes of the entry in the register of civil 
suits and for those purposes only the application is regarded as a suit. The 
Chief Justice argued against this view as follows : — “ If the application to file 
the award is not converted into a suit for all purposes, it is not converted 
into one at all for any but an administrative one as defined by Field, J., and 
it must follow that the award cannot be enforced under the provisions of those 
sections as there is no suit pending in which a decree can be made, and filing 
the award has no effect whatever, as even after it is filed, it can only be 
enforced by a regular suit to be commenced by a plaint in the ordinary way, 
which oouid be done as well before it is filed as it could afterwards ; and this 
is to hold that these two sections 525 and 526 have no practical effect 
whatever. I understand that from the passing of the Act down to the present 
time proceedings under these sections have been treated as suits in this way 
and that when the award has been filed, judgment and decree have in all 
[429] cases followed upon such filing without any question and I think it 
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would be impossible to hold now that all sueh decrees have been waste paper 
because they were not made in any suit.” 

The force of this reasoning cannot but be admitted, and it must be taken 
as perfectly well established that an adjudication which follows the filing of 
an award under section 526 is in almost every essential particular a decree 
with nearly all the incidents attaching to one passed in an ordinary suit. One 
of these incidents is that under section 540 an appeal lies “ unless when 
otherwise expressly provided by the Code or by any other law for the time 
being in force/* The question therefore is whether when a decree is passed 
under section 526 in a case where the submission and the genuineness of 
the award are denied, an appeal from such decree, is prohibited by any other 
provision of the Code or by any other law. 

And this leads me to the consideration of the next contention raised, viz., 
that the last clause of section 522 bars such an appeal. That this contention 
is untenable will be manifest if the scope of the clause in question is clearly 
kept in view. The words of the clause are “no appeal shall lie from such decree 
except in so far as the decree is in excess of,*or not in accordance with, the 
award.” It will here be seen that the prohibition against an appeal contained 
in the said clause is not unqualified, but is subject to certain conditions, some 
of them being expressly specified in the clause itself, while others are necessarily 
implied by the very language of it. Among the conditions so implied, the most 
important are (i) there must have been a matter referred to arbitration and 
(ii) there must have been an award on the matter referred. These conditions, 
as observed by the Full Bench of the Allahabad High Court in Amrit Bam v. 
Dasrat Bam (I. L. R, 17 All., 21, 25, 26, 28), must exist as the foundation 
of the jurisdiction of a Court to order, under sections 525 and 526, the award 
to be tiled. Consequently in the absence of either condition, there can be no 
valid adjudication under section 526 and a decree passed in such a proceeding 
and purporting to rest on a supposed award must, in reason, be liable to be 
impeached, unless there is a specific provision of the law to the contrary, on 
the ground that there was no submission or there was no award, and the Court 
had therefore no jurisdiction to pass the decree. But no such provision being 
C430] found in section 522 or elsewhere, it follows that the remedy open to a 
party against whom a decree has, in the circumstances supposed above, 
been given under section 526, is the ordinary one of an appeal against it 
under section 540. This view is now conceded by the High Courts of Calcutta, 
Bombay and Allahabad. See Sashti Gharan Chatterjee v- Tarak Chandra 
Chatter jee (8 B. L. R., 315), Nandram Daluram v. Nemchand Jadavehand 
(I. L. R, 17 Bom., 357) and Amrit Bam v. Dasrat Bam (I. L. R., 17 All., 
21, 25, 26, 28). 

The principle on which these cases proceed seems to be that the finality 
contemplated by section 522 is confined to a determination by the Court of 
certain specific matters, such as are enumerated in sections 520 and 521, 
which do not include denial of submission or the genuineness of the award or 
other like circumstances. That there is an undoubted distinction between an 
adjudication on these latter questions and an adjudication upon the other 
matters, referred to above, cannot be denied. The distinction is that where- 
as a decision as to the truth of the submission or the genuineness of 
the award is a determination which goes to the very root of the 
jurisdiction of the Court to proceed under sections 525 and 626, the 
orders of the Court passed under sections 520 and 521 are merely more 
or less ancillary to the enforcement of an award given under a reference 
made through the intervention of a Court about the factum of which 
reference or award there can generally be little ground for dispute. This 
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distinction was lost sight of in Micharaya Guruvn v. Sadasiva Parama Guruvu 
(I; L. R., 4 Mad., 319) which was, in my opinion, consequently wrongly decid- 
ed. The error into which the learned Judges fell is in their holding that a 
Court, proceeding under section 526, is empowered to adjudicate with conclu- 
sive effect not only on the ancillary matters above referred to, but also upon 
the question whether there is a submission or not, when there is no warrant 
for such a conclusion in the language of any of the provisions (^chapter 
XXXVII. Nor is there anything in principle to support the conclusion. 
Now an ordinary suit lies to enforce an award made without the intervention 
of a Court of Justice, the special procedure provided in section 526 not being 
imperative, Palaniappa Chetti v. Bayappa Chetti (4 M. H. C. R., 119). Suppose 
such a suit is brought. If, in it, the Court upholds the award and passes a 
[Ml] decree, it is certainly open to a party impeaching the award to raise, in 
any appeal preferred against the decree, the objection that there was no submis- 
sion or award. Why then should a party against whom a decree is passed in 
similar circumstances in a special suit commenced by a petition, under section 
526, be precluded from raising such objections in an appeal against that decree 
in the absence of an express prohibition in law against the adoption of such 
a course ? I think, therefore, that the last clause of section 522 was not intend- 
ed to, and does not prevent an appeal in a case like the present. 

It was next argued on behalf of the respondent before us that it was not 
competent to the District Munsif to try the questions of the denial of submis- 
sion and the genuineness of the award, that as soon as such objections were 
raised the District Munsif was bound to reject the application without proceed- 
ing further, that consequently the decree passed* by him was void ab initio and 
that the remedy for the appellant was not by an appeal to the District Judge, 
but by an application for revision to this Court. 

Upon the question which is assumed as the first step in the above argument, 
vi /*., whether the District Munsif was competent to try the truth of the cause 
here sought to be shown, it is unnecessary to pronounce any opinion now. Be- 
cause, even granting for argument’s sake that that assumption is well founded, 
it is clear that the proper and appropriate remedy against the Munsif’s decree 
said to be void, is by an appeal to the District Judge under section 540 of the 
Code. For, under that section (except when otherwise expressly provided for, 
which is not the case here as has been already shown), an appeal lies against 
every decree whether such decree was passed in a suit over which the Court 
passing the decree had jurisdiction or not. The respondent’s contention under 
consideration involves the reading into the definition of a decree in section 2 
of the Code of a proviso which is not there. That jpart of the definition, with 
which we are for the present concerned, runs thus : “ Decree means the formal 
expression of an adjudication upon any right claimed or defence set up in a 
Civil Court when such adjudication, so far as regards the Court expressing it, 
decides the suit or appeal.” To sustain the respondent’s argument it would be 
necessary to add after the word ‘ appeal ’ words to the following effect “ provided 
fche-Gourt so adjudicating has jurisdiction to entertain the suit or appeal.” 
C*88] There is absolutely no justification for importing any such proviso. 
Therefore in the faoe of the clear language of the definition coupled with section 
540 , it would be exceedingly unreasonable and unjust to hold that a party 
against whom a decree has been passed by a Court without jurisdiction is, in 
consequence of that want of jurisdiction, prevented from resorting to his remedy 
by an appeal, which in the case of decrees pronounced by a Court having 
jurisdiction, he can claim as a matter of right ; and is solely dependent upon 
the exercise by this Court, in its discretion of the extraordinary powers vested in 
it in respect of matters coming up before it on revision to get rid of such decree. 
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I agree, therefore, in answering the question referred in the affirmativ^ 

Parker, J. — The question referred to the Full Bench is 11 Is there an 
appeal against a decree passed upon an award under section 525 and 526, 
Code of Civil Procedure, when the cause shown has denied the submission to 
arbitration and the genuineness of the award ? ” 

Sections 525 and 526 provide an optional method of enforcing an award when 
any ma&er has been referred to arbitration without the intervention ofa Court 
of Justice. It is a procedure which is only applicable When the reference and 
the award are accepted facts, Samal Nathuv* Jaishankar Dalsukram (I. L. R., 9 
Bom., 254), and it does not detract from the right to bring a regular suit to 
enforce the terms of an award, Palaniappa GJietti v. Bayappa Chetti (4 M.H.C. 
R., 119) and Kota Seetamma v. Kollipurla Soobbiah (8 M.H.C.R., 81). 

Section 525 provides that the application shall be numbered and* registered 
as a suit and notice shall be given to the other parties to the arbitration to 
show cause why the award should not be filed, and section 526 further pro- 
vides that if no ground such as is mentioned or referred to in section 520 or section 
521 be shown against the award, the Court shall order it to be filed. These 
provisions clearly indicate that the reference and the award itself must be 
undisputed facts, since it would be absurd to suppose the Legislature intended to 
limit the objections which could be raised to those referred to in sections 520 
and 521 if there was any dispute as to the factum of the award. It must 
be remembered that, [433] though there is no appeal against an order 
refusing to file an award [Sr*e Bam Chowdhry v. Denobundhoo Chowdhry 
(I. L. R., 7 Cal., 490)] , such refusal does not operate as res judicata or bar a 
suit to enforce the award. I am inclined, therefore, to agree in the view of the 
Calcutta and Bombay High Courts that if the award and the consent to arbi- 
tration is substantially disputed the special jurisdiction created by sections 525 
and 526, Code of Civil Procedure, is ousted and that the applicant should be 
referred to a regular suit upon the award. 

In the case under reference there was such a substantial dispute, and the 
District Munsif disposed of the case without jurisdiction. An appeal will 
therefore lie. 

See Sashti Charan Chatterjecv. Tarali Chandra Chatterjee (8 B. L. R., 315), 
Surjan Baot v. Bhikari Baot (I. L. R., 21 Cal., 213), Amrit Bam v. Dasrat 
Bam (I. L. R., 17 All., 21), Suppn v. Govindacharyar (I. L. R„ 11 Mad., 85), and 
Secretary of State for India v. Vydia Pillai (I. L. R., 17 Mad., 193). I would 
answer the question referred to the Full Bench in the affirmative. 

Collins, C.J. — I have had the advantage of reading the judgments of 
Parker and Subramania Ayyar, JJ., and I agree with the conclusion 
arrived at. 

This second appeal came on again for final disposal, and the Court 
(Collins, C.J., and Parker, J.) delivered the following judgment: 

Judgment. — The Full Bench having held that an appeal lay to the District 
Judge, the decree must be reversed and the appeal remanded to be heard 
on the merits. The costs incurred in the High Court will be borne by the 
plaintiff and the costs in the Courts below will abide and follow the result. 

NOTES. 

(Since this decision there have been the Privy Council decision of Ohulam Jilani Khan 
v. Muhammad Hussain (1901) 29 Cal., 167 ; and the Legislative changes effected in the 
C.P.C., 1908, both of which have considerably altered the value of the previous cases. 

These were earlier cases, (1905) 83 Cal., 757 : 10 C.W.N., 601 : 3 C.L.J., 450 ; (1898) 25 
Cal., 757; (1899) 22 Mad., 172; (1901) P.R. 84; (1897) 20 Mad., 89; 490.) 
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[484] APPELLATE CIVIL. 


The 12th and 13th December , 1894. 

Present : 

Mr. Justice Muttusami Ayyar and Mr, Justice Best. 

Periareyalu Reddi (Plaintiff) Appellant 

versus 

Royalu Reddi and others (Defendants Nos. 1 to 4 and 6) 

Respondents." 


Darkhast rules — Application to Government for waste land — Irregular 
publication of application . 

Tho plaintiff, having obtained an assignment from Government of waste land, was 
obstructed by the defendants in his attempt to enter into occupation, and he sued for a 
declaration of his title and possession. It appeared that his application for the land had not 
been duly published, and certain other formalities had not been obsorved, as provided by the 
darkhast rules, but the land had been assigned to him and a patta granted by Government : 

Held, that the plaintiff’s title was not invalidated by reason of the non-compliance with 
the darkhast rules. 

SECOND Appeal against the decree of W. F. Grahame, District Judge of South 
Arcot, in Appeal Suit No. 309 of 1893, reversing .the decree of T. Gopalakrishna 
Pillai, District Munsif of Vriddhachalam, in Original Suit No. 535 of 1892. 

The plaintiff sued for a declaration of his title to, and for possession of, 
(Certain land. The plaintiff’s case was that he applied on darkhast for the 
land in question on the 26th April 1884, and the revenue authorities assigned 
it to him and granted a patta on the 19th May 1885, and that he since paid 
tirwa therefor. The defendants had objected to the plaintiff’s application on 
the ground that the land in question was a threshing-floor and applied to the 
Board of Revenue which, however, upheld the assignment to the plaintiff. In 
September 1891 the plaintiff attempted to plough the land but was obstructed. 

The District Munsif passed a decree as prayed, but his decree was reversed 
on appeal by the District Judge, who held that the darkhast was vitiated by 
reason of non-compliance with the Standing Order of the Board of Revenue, 
No. 30, section 5, which requires that the applications such as that of the plaintiff 
should be proclaimed in the village by beat of tom-tom, and that the signature 
t*8 8] of the nearest landholders should be obtained and a notice put up in two 
places. The District Judge was of opinion that these formalities not having 
been complied with, the plaintiff had obtained no title to the land. 

The plaintiff preferred this second appeal. 

Ethiraja Mudaliar and Sivagnana Mudaliar for Appellant. 

Respondents were not represented. 

Judgment. —We are unable to agree in the opinion of the Judge that 
because some of the formalities prescribed by the darkhast rules have not been 
observed, he is entitled to cancel the patta granted to the appellant by the 
Government. Darkhast rules are departmental and if they are infringed, the 
remedy for such infringement is also departmental. Irregularities in observing 
those rules constitute no valid ground of interference by the Civil Courts with 
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a grant; of land made by the Government. The land in dispute is entered in 
the pym&sh account as waste and as such it is at the disposal of Government. 
It is not competent to the Civil Courts to set aside a grant made by an officer 
competent to make the grant. The two objections taken by the respondents 
against the grant have been disallowed. It has been found that he has no 
title as against the Government and it appears also that the land is entered in 
the pymash accounts as waste and not as threshing-floor. The District Munsif 
has further found that there is no communal necessity lor reserving the land 
as a threshing-floor. It was held by this Court in Subbaraya v. The Sub - 
Collector^ Chingleput (I. L. R., 6 Mad., 303, 309) that a Civil Court cannot 
compel the revenue authorities to make settlement with a particular person on 
the ground that he was entitled to preference under the darkhast rules, [see 
also Subbaraya v. Krishnappa (I. L. R., 12 Mad., 422)] . 

We set aside the decree of the District Judge and restore that of the 
District Munsif. 

Respondents must pay appellant’s costs in this Court and also in the 
lower Appellate Court. 

NOTES. 

[ The grant under darkhast rules is not questionable by the Civil Courts on the ground 
•that they did not comply with the rules, (1909) 31 Mad., 264: 18 62; (1907) 30 Mad., 

270 on appeal from (1906) 29 Mad., 461; (1902) 12 M.L.J., 417 ; (1909) 32 Mad., 300 : 19 
M.L.J., 206; but the Civil Courts have jurisdiction to inquire whether there has boen a 
valid grant made and finally made (30 Mad., 270) by those having the power to do so, (1903) 
26 Mad., 268 : 12 M.L.J., 453.] 

[436] APPELLATE CIVTL. 

The 8th February and 12th March , 1895. 

* Present : 

SirIArthur J. H. Collins, Kt., Chief Justice and Mr. Justice 

Parker. 

Kumbalinga Piliai (Defendant No. 1) Appellant 

versus 

Ariaputra Padiachi (Plaintiff) Respondent." 

Civil Procedure Code — Act XIV of 1882 , s. 817 — Sale under Mortgage decree 

— Benami purchaser — Purchase on account of a subsequent usufructuary 
mortgagee — Suit for conveyance and possession . 

Certain land was hypothecated to A and subsequently put in the possession of B under a 
usufructuary mortgage. A obtained a decree upon his hypothecation for the sale of the pro- 
perty against B and the mortgagor. In execution the land was purchased by the agent of B 
with his money and he agreed to execute a conveyance to B. This agreement was not carried 
out and the nominal purchaser ejected B’s tenant : 

Held, that B was entitled to a decree for delivery of possession and execution of a 
conveyance. 

Second Appeal against the decree of W F. Grahame, District Judge of 
South Arcot, in Appeal Suit No. 2B0 of 1893, affirming the decree of 
T. B. Vasudeva Sastri, District Munsif of Chidambaram, in Original Suit 
No. 10$ of 1893. 


$ 


* Second Appeal No. 1570 of 1894. 
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The plaintiff sued to compel defendant No. 1 to execute in bis favour a 
conveyance of certain land and deliver possession thereof or in the alternative 
to pay him a sum of Bs. 1,010. The land had originally been the property of 
Parainasiva Pillai by whom it had been mortgaged to the plaintiff in 1883, 
having already been hypothecated to Arumuga Pillai. In Suit No. 518 of 1885 
the assignee of Arumuga Pillai obtained against the plaintiff and the mortgagor 
a decree for sale, in execution of which the plaintiff became the purchaser in 
the name of defendant No. 1 who acted as his agent and agreed to convey 
the land to him on the confirmation of the Court-sale. The plaintiff paid the 
money and remained in possession by his tenant until November 1892 when 
defendant No. 1 ejected him. It was objected that the suit was not maintain- 
able by reason of the provisions of Civil Procedure Code, section 317, but 
the District Munsif overruled this objection [437J aud passed a decree requir- 
ing that the defendant No. 1 should execute a conveyance as prayed, and his 
decree was affirmed on appeal by the District Judge. 

Defendant No. 1 preferred this second appeal. 

Krishnasami Ayyar for Appellant. 

Tirumalaisami Chetti for Respondent. 

Judgment. — At the time of the auction-sale the plaintiff was the usufruc- 
tuary mortgagee in possession, and the land was brought to sale in satisfaction 
of a decree upon a prior hypothecation. The equity of redemption was pur- 
chased by the first defendant, who at the time was the plaintiff’s paid agent, 
and it is found that in the purchase the first defendant acted as plaintiff’s 
agent and that the plaintiff supplied the money for the purchase. The 
plaintiff remained in possession through his tenants. The mortgage being 
usufructuary, the first defendant could not have disturbed him without redeem- 
ing the mortgage even if he (first defendant) had purchased the equity of 
redemption on his account. But it is found that he agreed to execute a con- 
veyance to the plaintiff, allowed plaintiff to take possession of the sale certificate 
and delivery order and that he was at the time plaintiff’s agent. 

We think the case falls within the principles laid down in Monappa v. 
Surappa (I. L». R., 11 Mad., 234) and Sankunni Nayar v. Narayanan Nambudri 
(I. L. R., 17 Mad., 282) and that section 317, Code of Civil Procedure, is not 
a bar to the suit. 

The second appeal is dismissed with costs., 

NOTES. 

[ See also (1897) 20 Mad., 349; (1901) 6 C.W.N., 279 ; (1900) 22 All., 434.] 
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[ 18 Mad. <87 ] 

APPELLATE CIVIL. 

The 20th December, 1894. 

Present : 

Mr. Justice Muttcsami Ayyar and Mr. Justice Best. 

. « 

Muniappa Naik and others (Defendants) Appellants 

versus 

Subramania Ayyan (Plaintiff) Respondent. * 

Civil Procedure Code — Act XIV of 1882, ss. 268, 274 — Attachment of 
mortgage-debt — Suit by purchaser on mortgage . 

The plaintiff sued to recover prinoi pal and interest due on a mortgage. He claimed 
title as purchaser at a Court-sale held m execution of a decree against the [418] mortgagee. 
It appeared that there had been uu attachment under Civil Prooedure Code, section 274, 
but under section 268 only : 

Held, that the purchase by the plaintiff was not invalid by reason of the last-mentioned 
circumstance, and that the plaintiff was entitled to recover as against the property . 

SECOND Appeal against the decree of V. Srinivasacharlu, Subordinate Judge 
of Kumbakonam, in Appeal Suit No. 524 of 1893, reversing the decree of 
N. Sambasiva Ayyar, District Munsif of Tiruvadi, in Original Suit No. 113 
of 1893. 

Suit to recover principal and interest due upon a mortgage, dated the 9th 
November I860, and executed by the father of the defendants to Maruda Asari 
to secure the repayment of Rs. 100 with interest. The plaintiff claimed as the 
purchaser at a Court-sale held in execution of a decree against the mortgagee. 
There had been no attachment under Civil Procedure Code, section 274, but 
attachment had taken place under Civil Procedure Code, section 268 as of a 
simple debt, and it was objected that the sale was invalid for this reason. 

The District Munsif overruled this objection, but he dismissed the suit on 
the ground of limitation on its appearing that the due date in the bond was 
the 9th of March 1881 and the plaint was not tiled until the 4th March 1893. 
He referred to Appasami v. Scott (I. L. R., 9 Mad., 5), Sami v. Krishnasami 
(I. L. R., 10 Mad., 169) and Karimunnissa v. Phul Ghand (I. L. R„ 15 All., 
134). 

The Subordinate Judge reversed this decree and passed a decree for the 
plaintiff. He held that the omission on the part of the plaintiff to effect an 
attachment under section 274 was an 'irregularity unattended by substantial 
injury and did not vitiate the sale, and he held that the plaintiff was entitled 
to a decree for sale, although his claim was barred so far as the personal remedy 
was concerned. 

Defendants preferred this second appeal. 

Krishnasami Ayyar for Appellants. 

Rajagopalachariar for ^Respondent. 

Judgment. — We agree with the learned Judges who decided the oases of 
Debendra Kumar Mandel v. Rup Lall Doss (I. L. R., 12 Cal., 546) and Kasinath 
Das v. Sadasiv Patnaik (1. L. R., 20 Cal., 805). 

* Second Appeal No. 1427 of 1894. 
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C4S9] The object of attachment is to take the property out of the disposi- 
tion of the judgment-debtor. Though the omission to attach under section 274 
of the Code of Civil Procedure was an irregularity, we are not able to hold that 
the irregularity was material or that plaintiff has been prejudiced thereby. 

It is next contended that the document contains no provision for interest 
post diem , and that consequently the claim is one for damages and barred under 
article 116 of the Liqiitation Act. But on the true construction of the docu- 
ment the last clause appears to provide for interest to date of payment and to 
make the same a charge on the property; and as interest is not asked for at the 
enhanced rate, there is no question of reasonable compensation under section 
74 of the Contract Act, nor is the suit barred under the Limitation Act. 

This appeal fails and is dismissed with costs. 

NOTES. 

[ Irregularity as to attachment does not, of its own force, vitiate the sale, (1898) 8 
M.L.J., 1 ; (1907) 30 Mad., 255 : 17 M. L. J., 201 ; (1901) 14 C.P.L.R., 5 ; (1912) 12 M.L.T., 
300: 

As regards the procedure for the attachment of a hypothecation -debt, see also (1911) 10 
M. L. T., 503.] 


[ 18 Mad. 480 ] 

APPELLATE CIVIL. 

The 26th July and 6th August, 1895. 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 

Amir Baksha Sahib (Petitioner) Appellant 

versus 

Venkatachala Mudali (Counter- Petitioner) Respondent." 


Civil Procedure Code — Act XIV of 1882 , ss. 298, 306 , 588 — Execution sate — 
Default by purchaser in paying deposit — Remedy against purchaser . 

The purchaser at an execution sale failed to make the deposit of 25 per cent, under 
Civil Procedure Code, section 306, alleging that the property was discovered by him subsequently 
to the sale to be subject to an incumbrance. The property was put up for sale again and 
knocked down for a smaller sum. The decree-holder sought in execution to recover the 
amount of the difference from the first purchaser. The Court of First Instance made an order 
dismissing the application : 

Held, that an appeal lay against the order in question. 

APPEAL against the order of E. J. Sewell, District Judge of North Arcot, in 
Miscellaneous Appeal No. 18 of 1893, dismissing the appeal against the order 
of T. Venkataramayva, District Munsif of Vellore, in Execution Petition 
No. 527 of 1893. 

C440J A house was brought to sale iu execution of a decree in Original 
Suit No. 17 of 1893 on the file of the District Munsif of Vellore. The house 
was knooked down to Venkatachala Mudali for Rs. 280, but he did not deposit 
25 per oent. of the purchase-money as required* by Civil Procedure Code 
section 306. The house was accordingly put up again for sale on the next day, 
and it was purchased for Rs. 205 by the decree-holder, who had permission 
to bid. Venkatachala Mudali explained that he would not pay the deposit for 

* Appeal against Appellate Order No. 40 of 1894. 
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the reason that, since the sale, he had heard of an incumbrance to which the 
property was subject. The present application was made by the decree-holder, 
who sought to recover Rs. 75 from Venkatachala Mudaii. 

The District Munsif dismissed the application on the ground that the 
applicant had falsely stated in his petition for execution that the house was 
free from incumbrances and that he was now seeking to take advantage of his 
own wrong. The District Judge held that no appeal lay against the order of 
the District Munsif. 

The decree-holder now appealed to the High Court. 

Masilamani Pillai for Appellant. 

Bthiraja Mudaliar and Sivagnana Mudahar for .Respondent* 

Shephard, J. —The question raised in this appeal is whether an appeal 
lies against an order refusing relief to a decree-holder as against the bidder at 
an auction-sale who is alleged to have made default. 

The 293rd section of the Code provides that the dehcienoy of price, resulting 
on a re-sale occasioned by the purchaser’s default, shall be certified to the 
Court by the officer conducting the sale, “ and shall, at the instance of either 
the judgment-creditor or the judgment-debtor, be recoverable from the defaulter 
under the rules contained in the chapter for the execution of a decree for money." 

No such certificate as the section contemplates appears to have been made. 
The decree-holder, alleging the bidder's default, simply asked for a warrant against 
the alleged defaulter. Tms application was dismissed by the District Munsif on 
the merits. On appeal being made the District Judge held that he had no 
jurisdiction to entertain it. The 293rd section is not one of the sections 
mentioned m the 588th section. The only ground, therefore, on which it can be 
held that an appeal lies is that orders made in respect of an alleged default by the 
purchaser are in the [44 1J nature of decrees, and that the parties affected must 
be deemed to be parties to the suit within the meaning of the 244th section. This 
was the view taken by the Full Bench of the Allahabad Court in a case decided 
with reference to the Code of 1859 and Act XX L1I of 1861 IMam Dial v. Mam Das 
(I. L. R., 1 All., 181, 188)J . It must be presumed that the case was present 
to the mind of the Legislature when the Codes of 1877 and 1882 were under 
consideration, and that if the decision was thought to be wrong, an alteration 
would have been made in the section so as to make the matter clear in the 
future. This has not been done. The 293rd section of the Code merely 
reproduces the 254th section of the Code of 1859 with immaterial variations 
of language. In the same Court it has also been held with reference to the 
411th section of the Code that the Government, seeking to recover the amount 
of Court fees payable under a decree obtained by a pauper plaintiff, is placed 
in the position of a party to the suit, and that, accordingly, an appeal lies 
against an order made under that section. The language of the section is 
similar to that used in the 293rd section [Janki v. The Collector of Allahabad 
(I. L. R., 9 All., 64)j . In Calcutta the precise point which now arises was in 
1889 decided in favour of the appellant [Baijnath Bahai v. Moheep Narain Singh 
(I. L. R., 16 Cal., 535)J . In Madras the point does not seem to have been 
decided in any reported case. The case of Vallabhan v. Pangunni (I. L. R. f 
, 12 Mad., 4541 only goes to show that.where the contest is between the judgment- 
debtor and the decree-holder who is alleged to have made default, -the question 
between them must be treated as a question arising between the parties to the 
suit within the meaning of the 244th section. 

* ' *' 
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As against the view above stated in favour of an appellant there is the 
recent case of Deoki Nandan Rai v. Tapesri Lai (I. L. R., 14 All., 201, 208). 
In the judgment in this case stress is laid on the fact that, whereas the 294th 
section is mentioned, the 293rd section is not mentioned in section 588, and 
considerable ^weight is attached to the decision of the sajne Court in Rahim 
Bakhsh v. Dhuri (I. L. R., 12 All., 397). I am unable to admit the force of the 
argument suggested by the reference to the 294th section. That section contains 
no such language as'is contained in the 293rd section, and because the Legisla- 
ture thought fit to give an appeal, and that a final appeal, against orders [442] 
passed under the 294th section, it does not follow that they intended orders 
made under the 293rd section to be final. 

As to the case of Rahim Bakhsh v. Dhiiri (I. L. R., 12 All., 397) it is to be 
observed that it turns on another section, the 315th, the language of which is 
in a marked way distinguishable from that used in the 293rd. In the latter 
section the imperative mood is used throughout, whereas in the 315th the 
language is permissive. The liability for the repayment of the purchase- 
money may be enforced under the provisions of that section, or the aggrieved 
purchaser may recover it by suit [Sham Karan v. Piari (I. L. R., 5 All., 596)] . 
It appears to me that no such option would be open to the judgment-creditor 
or judgment-debtor seeking to recover from a defaulting purchaser the loss 
occasioned by a re-sale. The section says distinctly that the money shall be 
recoverable under the rules contained in chapter XIX. In this respect the 
language of the 293rd section agrees with that of the 411th. If the decision 
already cited with regard to the latter section is correct, I fail to see why 
similarly, under the 293rd section, the purchaser should not be treated as a 
party to the suit. The effect of the whole section, as I read it, is to make the 
certificate of the officer conducting the sale equivalent to a decree and to put 
the aggrieved person and the defaulter in the position of decree-holder and 
judgment-debtor. Unless this construction is put upon the section, the ano- 
maly results that in the case of the judgment-debtor complaining of default made 
by the decree-holder who has had leave to bid there is an appeal and a second 
appeal, while in the case of the creditor complaining of default made by a third 
person there is no appeal, and no other remedy open to the judgment -creditor. 

The present case appears to me to fall within the principle of the decision 
of the Privy Council in Prosunno Coomar Sanyal v. Kasi Das Sanyal (L. R„ 
19 I. A., 166). There it was held that the 244th section was applicable not- 
withstanding that the purchaser against whom the sale was sought to be set 
aside had been no party to the former suit. It was observed that “ Their 
Lordships are glad to find that the Courts in India have not placed 
any narrow construction on the language of section 244, and that when 
a question has arisen as to the execution, discharge or satisfaction of a 
decree between the parties to the suit in which the decree was passed, the fact 
[443] that the purchaser who is no party to the suit is interested in the result 
has never been held a bar to the application of the section.” Here I conceive 
there can be no doubt that the question is one relating to the execution, 
discharge or satisfaction of a decree. 

Holding, therefore, that an appeal does lie against an order passed under 
section 293, I would reverse the order of the lower Appellate Court and 
remand the application for disposal on the merits. Costs to be provided for 
in the revised order. 

Best, J.— I concur. 
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ORIGINAL CIVIL. 

The 10th September, 1895. 

Present : 

Mr. Justice Subramania Ayyar. 

In the Matter of the Madras Doveton Trust Fund. 4 

Trusts Act — Act II of 1882, s. 34 — Application for directions by trustees — 
Questions of detail and difficulty — Procedure. 

The management of the Doveton charities is vested in a committee of management, who 
are empowered under the trust deed to require the trustees of the funds of the charities to 
invest the trust funds in excess of two lakhs of rupees “in the purchase o t building of any 
additional land, building and premises. ” Certain buildings having been erected under these 
provisions of the trust deed wero now stated to be in urgent want of repair. The current 
income of the charities was not sufficient to meet the cost of carrying out the repairs, and 
the committee of management and the trustees were agreed that a sum of Rs. 3,700 in the 
hands of the latter (in excess of two lakhs of rupees) should bo employed in carrying out this 
work. The trustees now applied to the High Court under Trusts Act, section 34, for its 
opinion on the question whether this should be done : 

Held , that the question was not one with which the Court could deal under Trusts Act, 
section 34. 

Per curiam: I am inclined to hold that the proposed expenditure could, on the Court 
being satisfied of its necessity, be sanctioned, if the matter comes before it in the form of a 
suit in its original jurisdiction : that in the exercise of such jurisdiction the Court has power 
to deal with a case like this seems hardly to admit of doubt. 

APPLICATION for directions under Trusts Act, section 34, by the trustees of 
the Doveton Trusts. 

The trustees presented to the High Court the following petition — 

[444] 1. That on or about the 13th day of March 1844, one John 
Doveton formerly a captain in the service of His Highness the Nizam of 
Hyderabad, but subsequently residing in London, made his will and died with- 
out revoking the same in London on or about the 15th day of October 1853, 
of which will one Peter Carstairs was the sole surviving executor with probate 
in the year 1856. 

2. That by an indenture made the 1st day of March 1856 the said Peter 
Carstairs as such executor as aforesaid by virtue of the authority vested in 
him in that behalf by the said will and with the consent and approval of the 
committee for the time being of the Madras Doveton Protestant College 
testified by their being parties executant to the said indenture transferred and 
paid to five trustees mutually agreed upon between himself and the said 
committee which trustees were also parties executant to the said indenture, 
certain securities of the East India Company and cash to be held by such 
trustees on the specific trusts set out in such indenture hereinafter referred to 
as the Instrument of Trust. 

.3. That by the said instrument of trust it was provided that all vacancies 
in the office of tr ustee shall be filled up by the committee of m anagement for the 

* Application under Trusts Act, section 84. 
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time being of the said Madras Doveton Protestant College and that your 
petitioners have eaeh and all been duly appointed trustees in exercise of such 
provision. 

4. That the said instrument contains the following amongst other 

provisions : — ' * 

“ The trustees or trustee for the time being of these presents \ . . . 

shall stand and be possessed of ... . the funds and securities upon 

which the said trust monies shall for the time being be invested . . . + 

upon trust to keep the said trust monies and funds henceforth and at all times 
hereafter invested in some or one of the stocks funds or securities of the East 
India Company or the Government of India in the names of all the trustees 
hereof for the time being with power nevertheless to the 9aid trustees to vary 
and transpose the said securities for and into any other securities of a like 
nature as often as occasion shall require and to pay the annual interests and 
dividends arising from the said trust funds and securities unto the committee 
of management for the time being of the said institution to be by them applied 
and expended as part and parcel of the annual income of the said institution 
and for the purposes thereof in accordance with the rules and constitution 

[448] thereof the receipts in writing of the committee 

of management for the time being of the said institution .... or of 
any party duly authorized in that behalf .... for the interest and 
dividends arising from the said trust funds and securities as and when the same 
shall accrue due shall be complete discharges to the trustees .... for 
. . . . all income paid on such receipts and shall exonerate the trustees 

from all liability to see to the application of the monies therein mentioned.” 

5. That your petitioners and their predecessors in office have been and 
are paying the said income to the said committee of management in terms of 
the lastly hereinbefore recited provisions of the said instrument of trust. 

6. The said instrument of trust contains also these further provisions : — 

“ That it shall be competent either to the committee of management for 

the time being of the said institution or to a general meeting of subscribers to 
the said institution by formal requisition in writing to direct the application 
by the trustees hereof for the time being of such portion of the trust monies 
and securities for the time being subject to the trusts hereof (calculating such 
securities at par) as for the time being shall exceed the full sum of two hun- 
dred thousand Company’s rupees, or any part or parts of such excess in the 
purchase or building of any additional land, buildings and premises within the 
town or local limits of Madras to be used for the general purposes of the said 
institution and that the trustees hereof for the time being shall be bound forth- 
with to comply with such requisition of such committee of management or such 
general meeting as the case may be.” 

“ Provided always that the full principal sum of two hundred thousand 
Company's rupees parcel of the said trust monies and securities shall be for 
ever hereafter kept intact and shall be in no way trenched upon or disposed of.” 

7. That the buildings and premises now in use for the purposes of the said 
institution were erected out of a part of the said trust monies which were for 
the time being in excess of the said sum of two hundred thousand rupees so 
directed to be kept intact as above recited, and are thus with the securities and 
monies now representing the said trust fund now in the possession, custody 
and control of your petitioners as such trustees as aforesaid. 

CM8J 8. That these buildings and premises have now been in constant 
use for educational purposes for nearly forty years, and are much in need of 
exhaustive and substantial repair. 
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9. That as appears from the audited statements of accounts appended to 
the annual reports of the committee of management of the said institution 
from time to time a reasonable and proper sum has been expended each year 
out of the income at the disposal of the said committee upon the preservation 
bf the said buildings and premises, the average annual expenditure thereon for 
the past twenty years having been some Rs. 865. 

10. That it is apprehended by your petitioners as also by the said commit- 
tee (of which your petitioners are each and all members) that unless the said 
buildings and premises are now put into a thorough and substantial Btate of 
repair they will rapidly deteriorate in value and in time fall into such a state 
of dilapidation as to impair the efficiency of the institution for educational 
purposes. 

11. That your petitioners are now possessed as such trustees as aforesaid 
of securities of the Government of India representing (calculating such securi- 
ties at par as directed by the said instrument of trust) the sum of Rs. 8,700 in 
excess of the said sum of Rs. 2,00,000 directed by the said instrument to be 
kept intact. 

12. That your petitioners are strongly of opinion that the said sum of 
Rs. 8,700 or such part thereof as may by the estimate of their engineer, Mr. J. 
H. Stephen, an Assistant Engineer in the Public Works Department, be found 
necessary should be spent upon such thorough reparation of the said buildings 
and premises as aforesaid, in which opinion the other members of the said 
committee of management for the time being fully concur, but your petitioners 
are advised that it is doubtful whether the general authority given to trustees 
by section 36 of the Indian Trusts Act, 1882, will justify their making any 
expenditure upon repairs of the said buildings and premises out of the capital 
representing the said sum of Rs. 8,700, being the excess over and above the 
Rs. 2,00,000 now in their hands. 

13. That your petitioners are therefore desirous of availing themselves of 
the right conferred upon them by section 34 of the said Act to apply by petition 
to this Honourable Court for its opinion, advice and direction on the questions 
raised by the fore-[447]going statement of facts respecting the management 
or administration of the said trust property. 

14. That the present application is made with the consent and approval 
of the said committee of management which passed the following resolution 
at a meeting held on the 22nd day of July 1895, viz., “ That this committee 
having perused the draft petition to be filed in the High Court by the trustees 
for the time being of the Madras Doveton Fund fully approves of the same in 
token whereof it directs that such petition shall be countersigned by the chair- 
man and the secretary of this committee.” 

Your petitioners therefore humbly pray : — 

That this their petition may be received and that it may be declared that 
they are entitled to advice and direction in the premises. 

That the Court will be pleased to declare that your petitioners are em- 
powered by section 36 of the Indian Trusts Act, 1882, to apply the whole or such 
part of the sum of Rs. 8,700 hereinbefore indicated and specified upon the 
repairs of the abovementioned buildings and premises at their discretion as the 
trustees for the time being of the said indenture of the 1st day of March 1856. 

Or that your petitioners as such trustees as aforesaid and their successors 
in office may and shall be directed by the Court to construe the hereinbefore 
recite^ provision of the said instrument of trust as to the application of trust 
monies in excess of the said sum of Rs. 2,00,000 as giving them authority upon 
requisition made in writing by the said committee or a general meeting as by 
the said instrument provided, to spend any such excess or any part thereof 
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upon old buildings belonging to the institution by executing repairs thereto 
which are too great to be met out of the expenditure of the annual income of 
the institution by the committee of management. 

Mr. R. F . Grant for Petitioners. 

Judgment. — This is an application with reference to the Madras Doveton 
Charities, a well-known educational institution in this city. The management 
of the charities is vested in a body of persons called the committee of manage- 
ment ; but the funds of the institution are vested in another body called the 
trustees. By a provision in the trust deed the committee of management is 
empowered to require the trustees to invest such portion of the trust [448] 
moneys and securities as for the time being shall exceed Rupees 2,00,000 or 
any part or parts of such excess “ in the purchase or building of any addi- 
tional land, buildings and premises.” Under this provision the buildings now 
in use for the^&rposes of the said institution were erected out of moneys which 
were for the time being in excess of the prescribed two lakhs and under the 
terms of the trust deed they are in the possession, custody and control of the 
trustees. 

It is stated that the buildings in question require “ exhaustive and sub- 
stantial repair” and unless such repair is now executed the buildings “ will 
rapidly deteriorate in value and in time fall into such a state of dilapidation 
as to impair the efficiency of the institution for educational purposes.” 

The committee of management as well as the trustees are of opinion that 
the sum of Rs. 8,700, which is now in the hands of the latter over and above 
the Rs. 2, 00,000 required by the trust deed to be kept intact as principal or 
such portion thereof as may be found necessary, should be used in executing 
the said repair inasmuch as the current income of the institution is insufficient 
to meet the cost of carrying out such work. Hence the present application, the 
question asked therein is whether the said sum of Rs. 8,700 may be properly 
used for the purposes just mentioned. 

Now, notwithstanding the difference in their phraseology, section 34 of 
the Indian Trusts Act, under which this petition is presented, is substantially 
the same as 22 and 23 Viet., cap. 35, section 30. Moreover the words “ other 
than questions of detail, difficulty or importance, not proper in the opinion of 
the Court for summary disposal ” to be found in the first paragraph of section 
34, seem to have been inserted therein with reference to the decisions upon 
section 30 of the English Statute referred to by Mr. Stokes in note 3 at page 
854 of volume I of the Anglo-Indian Codes. Re Barrington's Settlement (1 J. 
& H., 142, 143), which is one of the cases cited in the said note, is somewhat 
similar to the present. There the trustees of a settlement having power 
to purchase lands on being requested by tenants for life desired the opin- 
ion of the Court as to the propriety of applying £1,200 on such request in 
repairs and permanent improvements. Vice-Chancellor Sir W. PAGE Wood 
held that that was not a case in which he could properly give an [M9] 
opinion under 22 and 23 Viet., cap. 35, section 30. The Vice-Chancellor 
said ; — “My reason for not giving an express opinion is, that the case goes into 
details, with which the Court cannot effectually deal, without having a 
superintending power and being informed by affidavits ; whereas, under this 
statute, the facts must be taken to be as they are stated in the petition of the 
trustees, who take the risk of mis-statement ; and the Court has no means 
of exercising any controlling power over the subject-matter.” For similar 
reasons it appears to me that the present is not a case in which I can authori- 
tatively advise and direct the trustees to lay out the money referred to in the 
petition on repairs, which, it is alleged, the buildings stand in need of* 
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However, I have no objection to state my view upon the principle involved, 
and to indicate what appears to me to be the proper course for the trustees 
to adopt. 

In Caldecott?. Brown (2 Hare, 144, 145, 146), Wigram, Vioe-Ohanoellor, 
referring to questions like the present said I do not mean to lay it down 
as an imperative rule, that no case could arise in which the Court would 
sanction the expenditure of monies by a tenant for life for the benefit of the 
inheritance by making such expenditure a charge upon the inheritance. The 
case may be suggested, of a devise of lands in strict settlement, and a direction 
to lay out personal estate to the same uses : it might be more beneficial to the 
remainder-men that a part of the trust fund should be applied to prevent 
buildings on the settled estate from going to destruction, than that the whole 
should be laid out in the purchase of other lands. Other like cases might, 
perhaps, be supposed.’* And in Be Barrington's Settlement 4l#J. & H., 142, 
143), already cited, Sir W. Page Wood observes : — “My view is in accordance 
with the suggestion of Vice-Chancellor WlGRAM in Caldecott v. Brown (2 Hare, 
144, 145, 146) that there can be no difficulty about laying out a portion of the 
fund, under the sanction of the Court, in permanent and substantial improve- 
ments. The repairs may require separate consideration ; but if they are upon 
farm buildings, they would seem to fall under the same principle.” Later 
authorities, however, are not quite uniform. The cases of In re Nether Stowey 
Vicarage (L. R, 17 Eq., 156), and Brunskill v. Caird (L. R, 16 Eq., 493), lay 
down that under special powers authorising investments in land or buildings 
repairs of existing buildings [480] will not be allowed ; whilst Be Pearson [(21 
W. R, 401), (cited in Seton on Judgments and Orders, 5th edition, page 1004)] 
and In re Lord Hotham's Trusts (L. R, 12 Eq., 76) are decisions to the 
contrary. 

In some of the instances referred to above the point was complicated by 
the circumstance that the parties entitled to the property, such as tenants for 
life and remainder-men, had conflicting interests so far as the matter of repair 
was concerned. In such oases it is of course necessary to see that the expense 
of executing the work is so met as not to make it inequitable to any of the 
parties interested. And vigilance on the part of the Court is perhaps neces- 
sary to prevent applications for which there are not adequate grounds being 
made to the Court [seethe observations of Chitty, J., in In re De Teissier's 
Settled Estates (1893, 1 Ch., 153, 165)] . But that class of cases is distinguish- 
able from the present which, in my opinion, is analogous to the case of 
In re Jackson (21 Ch, D., 786), where Kay, J., directed an inquiry as to what 
repairs were necessary to certain houses to the beneficial interest in which an 
infant was absolutely entitled subject to certain trusts. And I do not see any 
reason why a similar course should not be taken here in the interests of the 
charityf the absolute beneficial owner, and why the sum of Es. 8,700 or a 
portion thereof should not be laid out in carrying out such repairs as may be 
found to be really and clearly necessary to prevent the buildings in question from 
becoming so dilapidated as to be unfit for the purposes of the institution, compare 
Ex parte Vicar of St. Botolph t Aldgate (1894, 3 Ch., 544), which illustrates 
the practical way in which a case, not dissimilar to this, was very recently 
dealt with. 

I am, therefore, inclined to hold that the proposed expenditure could, on the 
Court being satisfied of its necessity, be sanctioned, if the matter comes before 
it in the forra of a suit in its original jurisdiction. That in the exercise of such 
jurisdiction the Court has power to deal with a case like this seems hardly to 
Admit of doubt. Conway v. Fenton (40 Ch. D., 512) is a direct authority in 
favour of this view. There, land and money were vested in the trustees of the 

\ * _ ; ' 
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. settlement for the benefit of the husband and wife for themselves, and after 
their deaths for their children. The buildings on a farm land were so much 
out of repair as to make the farm untenantable. [431] Kekewich, J., held 
that the Court had power under its original jurisdiction to sanction the 
expenditure of a part of the money in repairing the said buildings. This 
decision is strongly supported by the observations made by the Judges in the 
case of In re Hotchkys (32 Ch. D., 408, 420), particularly by those at page 
420, where LlNDLEY, L. J., states : — “ I quite agree with what Lord Justice 
COTTON has said, that if it is shown that it is judicious to make repairs, and 
the trustees come to the Court for authority to make them, that authority 
will be given.” 

Having regard to the nature of the present application and the circum- 
stances in which it is made, I have thought it right to express my opinion as 
to the principle involved and the procedure to be followed in the case and, as 
Sir W. PAGE Wood did in Be Barrington's Settlement (l J. & H., 142, 143), 
“already cited, I must leave the trustees to file a plaint, if they should be so 
advised, to obtain the sanction of the Court. 

There will be no answer to this petition. 

The costs incurred in making this application will be paid out of the 
trust funds. 

Rowlandson, Attorney for Applicants. 


[18 Mad. 481 ] 

APPELLATE CIVIL. 

The 1st and 5th March , 1895. 

Present : 

Mr. Justice Best and Mr. Justice Subramania Ayyar. 

Kunhappa Nambiar and another (Defendants Nos. 2 and 3) 

Appellants 

versus 

Shridevi Kettilamma (Plaintiff) Respondent.* 


Malabar law — Partition of tarwad — Decree against karnavan on tarwad 
debt before partition — Execution- after partition. 

The karnavan of a Malabar tarwad borrowed money for purposes which rondered the 
debt binding on the tarwad. The creditor obtained a decree against the karnavan in 1879. 
In 1882 a partition of the tarwad property took place. In 1891 property which had fallen 
on partition to the present plaintiffs share was attached and brought to sale in execution of 
the decree of 1879. He was not joined as a party in the execution proceedings : 

Held , that the Court sale did not bind the plaintiff. « 

[4583 Second Appeal agamst the decree of A. Thompson, District Judge of 
North Malabar, in Appeal Suit No. 476 of 1893, affirming the decree of 
B. Oammaran Nayar, District Munsif of Tellicherry, in Original Suit No. 416 
of 1892. 

Suit' to have set aside a sale of certain land which had taken plaee in 
1891 in execution of a decree passed in 1879 against the defendant No. 1 and 
since tr ansfer red to defendant No. 2. Defendant No. 3 was the purchaser at 
the Court sale. Defendant No. 1 had been the karnavan of the tarwad, of 
which the plain tiff was a member, and it was found that the debt on account 
of which the deoree was passed had been co ntracted by him for a purpose 

* Second Appeal No. 1746 of 1894. 
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b fading on the fcarwad, but it appeared that in 1882 a partition had been entered 
into whereby the land in question had become the property of the plaintiff. 
The plaintiff had not been joined as a party in the execution proceedings. 

The District Munsif held that the sale was not binding on the plaintiff 
and passed a decree accordingly. The District Judge affirmed his decision. 

Defendants Nos. 2 and 3 preferred this second appeal. 

Byru Nambiar for Appellants. 

Sankara Menon for Bespondent. 

Judgment. —The appellants* vakil has brought to our notice the decision 
in Krishnan Nambiar v. Krishnan Nair * in which it [433] was held that 
the state of things at the time when the debt was contracted must be looked 
to, and that a creditor cannot be affected by any subsequent arrangement in 
the family to which he was not a party ; and that consequently subsequent 
partition in a tarwad is no ground for holding the divided members and their 
property not liable for the decree obtained against the karnavan, as such, prior 
to the partition. We see no reason to doubt the correctness of the above 
decision. But it is no authority for holding to be valid the sale of partitioned 

property in the absence of the par t ies t o whom it has been apportion ed. 

* Second Appeal No. 1S23 of 1894 (unreported) ; 

In this case the plaintiff, who was the appellant in the High Court, sued for a declara- 
tion that certain property was not liable to be attached in execution of a decree obtained in 
1880. His case was that the judgment-debtor had not been sued in his capaoity as karnavan 
of the plaintiff’s tarwad so as to render the decree binding on the plaintiff as alleged by the 
defendants, that the debt for which the decree was passed had been incurred in 1878 for 
purposes not binding on the tarwad, that under a razinamph, dated 1877, and a karar or 
partition-deed, dated March 1882, the lands of the tarwad had been divided and the lands 
now in question had been allotted to the plaintiff’s branch of the tarwad. 

The second appeal came on for hearing on the 10th of December 1894 before 
MUTTUSAMI AYYAB and BEST, JJ. 

Judgment. — It is not denied that first defendant was the karnavan when he was sued. 
The description of him as Valia Nambiar is sufficient for holding that he was sued as 
karnavan. The Judge has also found that the debt was a tarwad debt. 

It is contended that the evidence on which this finding is come to is contradictory. 
This is an objection we cannot allow in second appeal, tho Judge’s opinion being conclusive 
as to the weight due to evidence. 

It is next argued that, though the karar B is subsequent to the date on which the debt 
was contracted, the razi J is prior to it, and it shows that the parties agreed in 1877 to a 
division to be effected within two months and that the community of interest between the 
tarvaries was to cease. We find, however, that the razi remained incomplete and tho 
karnavan declined to act upon it. In consequence of which there was a fresh suit which 
resulted in the karar B. 

Moreover, there is nothing to show that the creditor knew of the razi J ; nor is it refer- 
red to in the plaint. 

Under these circumstances, we aro unable to say that the Judge is not warranted in 
holding that the razi J did not alter the status of first defendant as karnavan. 

* It is further argued that even though razi J were incomplete, as the attachment was 
subsequent to karar B and the debt is due under a money deoree merely, the property oannot 
be held liable. 

We do not consider this contention to be valid. We have to look to the state of things 
at the time when the debt was contracted and at that time first defendant as karnavan was 
competent to bind all his anandravans. Any subsequent arrangement in the family cannot 
affect their obligation to the creditor who was no party to it. 

This appeal fails and is dismissed with costs. 
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For a sale to be binding on such persons, they should be expressly included 
as parties to the execution proceedings in which case they will have an oppor- 
tunity of paying the debt and thus saving the property from sale. As they 
have ceased to be members of the tarwad, the original karnavan can no longer 
be held to represent them. The decision above referred to and relied on for 
appellants is therfore reconcilable with that in Sankara v. Kelu (X. L. R., 14 
Mad., 29), which the. Judge has followed. 

This appeal fails and is dismissed with costs. 

NOTES. 

[This was followed in (1908) 18 M. L. J., 132.] 

[434] APPELLATE CIVIL. 

The 8th and 14th February , 1895. 

Present : 

Sir Arthur J. fl. Collins, Kt., Chiep Justice, and 
Mr. Justice Parker. 

Subramaniam (Plaintiff) Appellant 

versus 

Perumal Reddi and another (Defendants) Respondents.* 

Registration Act — Act III of 1877 , ss. 17 , 18— Transfer of Property Act — 
Act IV of 1882 , ss.*8, 54 — Assignment of debts secured on land — 
Unregistered instrument of assignment . 

In 1879 the defendants executed a hypothecation deed, which was registered to secure 
the repayment with interest of a loan of Rs. 87. In 1884 the obligee transferred his rights 
to the plaintiff in consideration of Rs. 70 under an instrument which was not registered. At 
the date of the transfer the debt amounted with interest to Rs. 137. The plaintiff now sued 
to recover Rs. 129 being the principal and interest due on the hypothecation bond at the date 
of suit : 

Held, that the plaintiff was not precluded from proving the instrument of transfer and 
establishing his rights thereunder to a personal decree and to a charge on the land by reason 
of its not having been registered. 

SECOND Appeal against the decree of E. J. Sewell, District Judge of North 
Arcot, in Appeal Suit No. 209 of 1891, confirming the decree of V. Kuppusami 
Ayyar, District Munsif of Sholinghur, in Original Suit No. 388 of 1891. 

Suit to recover principal and interest due on a registered hypothecation 
bond, dated the 30th of June 1879, and executed by defendant No. 1 and 
his deceased father to Ayyasami MudaH to secure the repayment of a loan of 
Rs. 87, together with interest at 12 per cent. The plaintiff sued as the assignee 
of Ayyasami Mudali under an instrument, dated 17th May 1884, under which 
the secured debt then amounting, together with interest, to Rs. 137-14-0, had 
been assigned to him for Rs. 70. The last-mentioned instrument was not 
registered and the District Munsif held that it was invalid for that reason 
and dismissed the suit. The District Judge affirmed his decree. 

The plaintiff preferred this second appeal. 

ParthasaradM Ayyangar for Appellant. 

Narasimhachariar for Respondents. 


Second Appeal No. 1651 of 1894. 
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Judgment. — We are of opinion that what was sold by Exhibit A was ft 
debt secured by a charge upon immoveable property. [858] Such a debt is 
an actionable, claim and the assignee will be entitled to a personal decree for 
the debt as well as to the charge. Dnder section 8* of the Transfer of Property 
Act, the operation of the transfer of the debt is to pass to the transferee the 
securities fpr the debt, but what is sold is primarily not the charge, but the 
debt. So far as the sale creates a charge in favour qf the plaintiff it is a 
charge for Rs. 70t only, and falls within the provisions of section 18 of the 
Registration Act. See Satra Kumaji v. Visram Hasgavada (I. L. R., 2 Bom., 97). 

Though it is true that the term “ other intangible thing ” in section 54 t of 
the Transfer of Property Act might include a charge, the expression must 
be construed with reference to its context and to the heading of the chapter. 
The chapter relates to “ sales of immoveable property,” and the context classes 
“ other intangible things ” with “ reversions ” in contradistinction to tangible 
immoveable property. * 

Though the language is not very clear it seems to us probable that the 
Legislature intended to distinguish between vested and contingent interests in 
immoveable property. In the case of the latter all sales were made com- 
pulsorily registrable, but in the case of the former only sales of the value of 
Rs. 100 and upwards. The effect of this was to preserve the distinction 
created by sections 17 and 18 of the Registration Act, and section 54 was 
no doubt enacted with reference to those provisions. 

It would be very anomalous if the transfer of an hypothecation should 
require registration when the original hypothecation did not require it. 

Taking this view, we are of opinion that the registration of Exhibit A was 
not compulsory. We reverse the decrees of the Cohrts below and remand the 


* [ Sec. 8 : — Unless a different intention is expressed or necessarily infplied, a transfer of 
n <-■ t „ property passes forthwith to the transferee all the interest 

Operation o s e . which the transferor is then capable of passing in the property, 
and in the legal incidents thereof. 

Such incidents include, where the property is land, the easements annexed thereto, the 
rents and profits thereof accruing after the transfer, and all things attached to the earth ; 
and, where the property is machinery attached to the earth, the moveable parts thereof ; 
and, where the property is a house, the easements annexed thereto, the rent thereof 
accruing after the transfer, and the locks, keys, bars, doors, windows and all other things 
provided for permanent use therewith ; 

and, where the property is a debt or other actionable claim, the securities therefor 
(except where they are also for other debts or claims not transferred to the transferee), but 
not arrears of interest accrued before the transfer ; 

and, where the property is money or other property yielding income, the interest or 
income thereof accruing after the transfer takes effect.] 

t £In (1906) P.R., 1 it was observed. “ In 18 Mad., 454, the original bond was for Rs. 87. 
Further, it is not clear whether Rs. 70 in that judgment is a misprint or clerical error for 
Rs. 87. It is impossible to support the view that what is sold is the debt and not the charge 
on property. What is assigned is an interest in immovoable property within the meaning of 
sec. 17 (5) of the Registration Act/*] 

“ R ! " d fi ed J£8ec. 54 : — “ Bale’* is a transfer of ownership in exchange for 

Bale aennea. a price paid or promised or part-paid and part-promised. 

Such transfer, in the case of tangible immoveable property of the value of one hundred 
Bale how made rupees and upwards, <?r in the case of a reversion or other 

oaie now maae. intangible thing, can be made only by a registered instrument. 

In the case of tangible immoveable property of a value less than one hundred rupees, 
suoh transfer may be made either by a registered instrument or by delivery of the property. 

Delivery of tangible immoveable property takes place when the seller places the buyer 
or suoh person as he directs, in possession of the property. 

A contract for the sale of immoveable property is a contract 
Contract for sale. that a sale of Buch property shall take place on terms settled 

betweeen the parties. 

- It does not, of itself; create any interest in or charge on such property.] 
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suit id the Court of First Instance to be heard on the merits. The District 
Mutosif will provide for all costs hitherto incurred in his final decree. 

NOTES. 

[ This, case hast been much criticised ; Sir V. Bhashyam Ayyangar , J., expressed dissent 
in (1901) 24 Mad.. 449 ; see also Dr. Rash Behari Ghos'e on Mortgages. IV Edn. (1914), 
Vol. II, p. 711 ; (1906) P. R., 1 ; (1910) 14 O. C., 161. . 

In (1919) 15 I. C., 853 •(All.), this case was treated as erroneous. 

As regards the aspect of severance of debt and security see also (1902) 25 Mad., 396; 
Dr. Rash Behari Ghose on Mortgages, IV Edn., Vol. I (1911), p. 71.] 

[456] APPELLATE CIVIL. 

The 1st and 2nd November , 1894 . 

Present : 

Mr. Justice Muttusami Ayyar. 

Kailasa Padiachi (Plaintiff) Petitioner 

versus 

Ponnukannu Achi and another (Defendants) 

Respondents.* 

Limitation Act — Act XV of 1877 , s. 20 — Payment of interest on a debt — 
Authority of a previous guardian of a debtor remaining in management after the 

debtor's majority . 

The mother and guardian of an infant borrowed money for his expenses and executed a 
bond in 1886 to secure the repayment. In a suit by the obligee in 1892 it appeared 
that the mother had remained in management of her son’s affairs, and had paid interest on 
the debt, after he had attained majority and less than three years before the institution of 
the suit: 

Held, that the suit was not barred by limitation. 

PETITION under Provincial Small Cause Courts’ Act, 1887, section 25, praying 
the High Court to revise the proceedings of V. Srinivasa Charlu, Subordinate 
Judge of Kumbakonam, in Small Cause Suit No. 1086 of 1892. 

Suit on a bond executed in 1886 by defendant No. 1, the mother and 
guardian of defendant No. 2, to secure a loan contracted for the expen- 
ses of defendant No. 2. In bar of limitation the plaintiff relied on pay- 
ments made by defendant No. 1, which were evidenced by endorsements on 
the bond, which were signed by her. These payments were made by her after 
her son attained majority, but while she still continued in the control and 
management of his affairs. 

The Subordinate Judge held that the claim is barred by limitation and 
dismissed the suit. 

The plaintiff preferred this petition. 

Krishnaswami Pillai for Petitioner. 

Sankaranarayana Sastri for Respondent, 

Judgment. — It is conceded that but for the payment of Rs. 10 on account 
of interest made on the 22nd December 1889, the suit would be clearly barred ; 
but it is contended that the Subordinate Judge is in error in holding that first 
counter-petitioner had no authority to make such payments. This contention, 
I consider, is well founded. The Subordinate Judge relies on the decision in 
[487] Wajibun v. Kadir Buksh (I. L. R,, 13 Cal., 292, 295), but that decision 

* Civil Revision Petition No. 928 of 1893, 
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was dissented from Chinmya v, Gurunatham (I. L. B., 5 Mad.,169), Sobhariadri 
Appa Ban v. Sriramulu (I. L. R, 17 Mad., 221) and Bhasker Tatya Shet v. 
Vijalal Nathu (I. L. B., 17 Bom., 512). The principle laid down in these oases 
is that a guardian is legally competent, in the ordinary course of management, 
either to acknowledge a debt due by his or her ward, or to make a part-payment, 
or to pay interest. This being so, the only question that arises for decision is 
whether the first counter-petitioner can be treated upon the facts found as a 
person duly authorized to pay interest on behalf of the second within the 
meaning of section 20 t of the Limitation Act. It is true that the second counter- 
petitioner had attained majority when the payment was made, but the 
Subordinate Judge finds that he allowed his mother to continue in manage- 
ment for sometime after he had become a major, and that the payment was 
made when she was so managing her son's affairs. The payment* of. interest 
accruing on an existing debt being an ordinary incident of management, 
I think it must be taken that the authority from the son to manage his affairs 
included an authority to make the payment. I may observe that section 20 of 
the Limitation Act only requires that the payment should be made by an 
agent duly authorized. It is therefore immaterial that no special authority 
was given to her. I set aside the decree of the Subordinate Judge and direct 
that the second defendant do pay the plaintiff the amount sued for with 
interest at 6 per cent, per annum from date of plaint till date of payment and 

with costs. 

NOTES. 

[This view was adopted by the Pull Bench in (1908) 30 All., 422: 5 A. L. J., 375, 
notwithstanding the contrary opinion expressed in (1904) 26 All., 598 : 1 A. L. J., 302.J 

[ 18 Mad. 457 ] 

APPELLATE CIVIL. 

The 29th and 30th October , 1894 . 

Present : 

Mr. Justice Muttusami Ayyar. 


Subbanna and others (Counter-Petitioners) Appellants 

versus 

Munekka (Petitioner) Respondent.* 


Succession Certificate Act— Act Vll of 1889 , s. 4 , subs, (2) — Debt- 
Unliquidated claim. 

X, a Hindu, left some sheep with Y , who failed to return them. X having died, his 
widow applied for a succession certificate to enable her to sue Y for damages lot wrongful 
detention of the sheep : 

# Appeal against Order No. 86 of 1898. 

t[ Sec. 20 : — When interest on a debt or legacy is, before the expiration of the prescribed 
Effect of payment of period, paid as such by the person liable to pay the debt or 
interest as such legacy, or by his agent duly authorised in this behalf, or when 

part of tho principal of a debt is, before the expiration of the 
Effect of part-payment P res ;° ribe< l period, paid by the debtor or by his agent duly 
of principal. authorised m this behalf, a new period of limitation, according 

to the nature of the original liability, shall be computed from 
the time when the payment was made : 

Provided that, in the case of part-payment of the principal of a debt* the fact of the 
payment appeals in the handwriting of the person making the same, 

Efietjk of leoeipt of pro- , whar ? mortgaged land is in the possession of the mortgagee, 
dime ofmortgaeed landr the reoei P t of the produce of. such land shall.be deemed to be * 
* payment for the purpose of this section. J 

v'v . m * •: 
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I«83 Held, that no debt was owing by Y to X within the meaning of ^Succession 
Certificate Act, section 4, sub-section (2). 

Appeal against the order of E. J. Sewell, District Judge of North Arcot, in 
Miscellaneous Petition No. 181 of 1892. 

Petitioner was the widow of deceased Mobbu Venkataramanna and claim- 
ed a certificate to enable hereto collect a debt due by one Beera Gowdoo to her 
husband on account of*some sheep. The petition was opposed by the brother 
and nephews of the deceased, who claimed that there had been no division of 
family property, and that petitioner was not entitled to a certificate. It was 
also alleged that there is no debt due to [by ?] Beera Gowdoo. The petitioner 
alleged that four or five years before the death of her husband he left some sheep 
with Beera Gowdoo which were not returned, and now she set up a claim on 
account of her husband’s estate for the value of the sheep. 

The District Judge directed a certificate to be issued to the petitioner as 
prayed. 

The brother and nephews of the deceased preferred this appeal. 

Narasimhachariar for Appellants. 

Respondent was not represented. 

Judgment. — It is urged in support of this appeal that the money claimed 
from Beera Gowdoo by the respondent was not a debt due to Venkataramanna 
within the meaning of Act VII of 1889. This contention appears to me to be 
well founded. The word ‘ debt ’ is described in sub-section 2 to section 4 as 
including any debt except rent, revenue or profit, payable in respect of lands 
used for agricultural purposes. Though to constitute a debt it is not neces- 
sary that there should be a loan, still it is necessary that there should be a 
sum of money due by Beera Gowdoo to the deceased. In the case before me 
the deceased left some sheep with Beera Gowdoo. Beera Gowdoo failed to 
return the same. There is nothing in the evidence to show that the original 
transaction was any thing more than entrustment of the sheep for safe custody, 
and that Beera Gowdoo was under any obligation to pay a liquidated sum as 
the value of the sheep. Any promise made to respondent to pay Rs. 45 for 
its value would not make him a debtor to Venkataramanna. The respondent 
was at liberty to sue Beera Gowdoo for damages either for wrongful detention 
of the sheep or, treating him as her debtor, sue him for the money promised 
to be paid to her as the value of the sheep. Beera Gowdoo never 
became a debtor to Venkataramanna within the meaning of the Act. 
No certificate can, therefore, be granted to respondent under the Act. [See 
Narayan Bhau Bartake v. Tatia Ganpatrao Deshmukh (I.L.R., 15 Bom., 580)] . 

I set aside the order of the Judge and dismiss the application for a 
certificate with costs. 


NOTES. 

tin (1908) 7 C. L. J., 658 : 12 0. W. N., 145 the amount for which personal decree may 
be sought under sec. 90, Transfer of Property Act, 1882, was held to be a debt within sec. 4 
of the Succession Certificate Act, 1889.] 
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APPELLATE CIVIL. 

The 13th December, 1894. 

Present : 

Mb. Justice Muttusami Ayyab and Mb. Justice Best. 

Daivachilaya Pillai and others (Plain tiffs) Appellants 

versus 

Ponnathal and others (Defendants Nos. 1, 3 to 29 

and 31 to 48) Respondents. * 

Court Fees Act — Act VII of 1870 , $. 17 — Suit by reversioners to declare various 
alienations by a Hindu widow to be invalid against them . 

When reversioners sue to have declared invalid as against them alienations made by a 
Hindu widow, a Court fee of R*. 10 must ba pud in respect of each of the alienations in 
question. 

Second Appeal againbt the decree of W. Dumergue, District Judge of Madura, 
in Appeal Suit No. 56 of 1893, confirming the decree of 0. Gopalan Nayar, 
Subordinate Judge of Madura (East), in Original Suit No. 15 of 1893. 

The plaintiffs sued as reversionary heirs to have it declared that certain 
alienations made by defendant No. 1, the widow of the last male holder, were 
invalid as against them. The alienations in question were 42 in number, but 
a CdUrt Fee stamp of Rs. 10 only was affixed to the plaint. 

The Subordinate Judge rejected the plaint, an order by him to the effect 
that a Court fee should be paid in respect of each of the alienations in question 
not having been complied with. The District Judge concurred in his view 
of the Subordinate Judge. 

The plaintiffs preferred this second appeal. 

Parthasaradhi Ayyanqar for Appellants. 

Mr. E . Norton for Respondents. 

[460] Judgment . — We are of opinion that the Judge’s decision is correct. 
The point now raised as to whether a single fee of Rs. 10 is sufficient was not 
argued and considered in Narayana v. Muttayan (I. L. R., 7 Mad., 134). 

We agree with the lower Courts that each separate alienation is a 
different subject within the meaning of section 17+ of the Court Fees Act. 
Though all such alienations my be included in one suit, according to the 
course of decisions in this Presidency, it does not follow that each alienation 
is not a separate subject requiring a separate Court fee. Each alienation 
creates a distinct right vesting in the alienee, and, therefore, when the rever- 
sioner seeks for a declaration that a number of distinct alienations are invalid, 
he must be held to be suing for that number of declarations. The test indicated 
in Moti Singh v. KaumiUa (I. L. R., 16 All., 308) appears to us to contain 

♦ Second Appeal No. 1256 of 1894. 

t[Sec. 17: — Where a suit embraces two or more distinct subjects, the plaint or memorandum 
of appeal shall be chargeable with the aggregate amount of the 
Multifarious suits. fees to which the plaints or memoranda of appeal in suits 

*■ embracing separately each of such subjects would be liable 

. under this Act. 

Nothing in the former part of this section shall be deemed to affect fch* power conferred 
by the Code of Civil Procedure, section 9.] 
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the correct principle on which should be determined the question as to the 
number of declarations which are sought to be obtained in any particular suit. 
We dismiss this appeal with costs. 


[ 18 Mad. 460] 

APPELLATE CIVIL. 

The 18th , and 20th March , 1895. 

Present : 

Mr. Justice Best and Mr. Justice Subramania Ayyar. 

Narayanasami Gramani (Defendant) Appellant 

versus 

Periathambi Gramani (Plaintiff). Respondent.* 

Witt — Devise of one kani out of an estate — Selection the devisee. 

The owner of land, measuring one kani and three-quarters, died, loavinga will by which 
he devised one kani thereof to the plaintiff, who now sued to recover one kani selected by 
him out of the land in question : 

Held, that plaintiff had the right to make his selection and was entitled to a decree. 

SECOND Appeal against the decree of W. F. Grahame, District Judge of 
South Arcot, in Appeal Suit No. 297 of 1893, affirming the decree of 
K. Rangamannar Ayyangar, District Munsif of Villupuram, in Original Suit 
No. 76 of 1893. 

CMlJ Suit for possession of land described in the plaint and claimed 
under the devise quoted in the judgment of the High Court. 

The District Munsif passed a decree for the plaintiff which was affirmed on 
appeal by the District Judge. 

The defendant preferred this second appeal i 

Krishnaswami Ayyar for Appellant. 

Madhava Rau for Respondent. 

Judgment: — The plaintiff (respondent) is a devisee. The clause of the 
will under which he claims runs thus : — “One kani punja land in Ambili Mottu 
Palla punja should be given to Periathambi (plaintiff), my elder sister’s son.** 
The said plot Ambili Mottu Palla punja measures one and a three-quarters 
kanis. The plaintiff sueS for the possession of a particular portion measuring 
one kani out of the plot in question. The District Munsif decreed the claim. 
On appeal the District Judge, after rejecting the contention raised by the 
defendant, that the devise was void for uncertainty, confirmed the decree. 
He, however, observed in his judgment that the plaintiff cannot be allowed to 
choose which particular part of the field he shall have, that the field must be 
divided into two portions, one containing one kani and the other containing 
the remainder of the field with reference to quality of soil and the plaintiff 
shall have the portion containing one kani. 

# Second Appeal No. 1520 of 1894. 
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'"■> It is argued before us that the Lower Courts should have dismiss^ the 
' suit, as the plaint iff had no right to seleet and ask for a specific portion of 
the land as he does in the plaint. 

We think that the District Judge was in error in saying that the 
plaintiff was not entitled to ask for the particular portion of the land mention- 
ed in the plaint. In a oase like the present the devisee has clearly the right 
to choose. It has been long settled that “ if a man devises two acres out of 
four acres that lie together, this is a good devise and the devisee shall select ° 
(Jarman on Wills, 5th Edition, page 331). In Hobson v. Blackburn (1 My. & 
K., 571) Leach, M. B., held that where a general grant was made of ten acres 
adjoining or surrounding a house, part of a larger quantity, the choice of such 
ten acres adjoining or surrounding was in the grantee and that a devise to the 
like effect was to be considered as a grant. In Jacques v. Chambers (2 Coll., 
435, 441) Knight Bbuce V. C., laid down that where a testator leaves a number 
of articles of the same [462] kind to a legatee and dies possessed of a greater 
number, the legatee and not the executor has the right of selection. The same 
view was taken in Tapley v. Eaqleton (L. R., 12 Ch. D., 683) where the testator 
who possessed three leasehold houses in King Street, bequeathed two houses 
in that street without mentioning which two houses the legatee should take. 
JESSEL, M. R., held that the legatee was entitled to elect which two he will take. 

There is thus clear authority for holding that the decree of the Courts 
below is correct, ^he appeal fails and is dismissed with costs. 


[ 18 Mad. 462 ] 

APPELLATE CIVIL. 

The 15th February , 1895. 

Present : 

Mr. Justice Best, and Mr. Justice Subramania Ayyar. 

Krishna Pillay and others (Defendants Nos. 1, 3 and 6) Appellants 

versus 

Rangasami Pillai and others (Plaintiff and Defendants 

Nos. 2, 4, 5 and 7 to 13) Respondents." 

Mortgage — Redemption — Mortgage sued on ; not proved^— Admission 
by defendants of mortgage right . 

The plaintiff shed to redeem a kanom of 1859. The kanom was not proved, but it 
appeared that the defendants in possession had in various documents admitted that they were 
kanomdars under the plaintiff’s predecessor in title. The Subordinate Judge held that the 
kanom to which the admissions related cc uld not have been executed before 1823 which was 
less than sixty years from the date of some of the admissions and he passed a decree for 
redemption : 

Held, that the plaintiff having failed to establish the kanom on which the suit was 
based should not have been allowed to fall back upon some other as to which the defendants 
had made the admissions in question. 

SECOND Appeal against the decree of A. Venkafcaramana Pai, Subordinate 
Judge of South Malabar, in Appeal Suit No. 657 of 1893, reversing the decree 
of V. Kelp Eradi, District Munsif of Palghat, in Ori ginal Suit No. 452 of 1892. 

# Second Appeal No, 1480 of 1894. 
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^ Suit to redeem a kanom for Rs. 25 dated 1859. The District Munsif 
found that the land was held on kanom and that the plaintiff was the assignee 
of the jenm title : but he was of opinion [4683 that the kanom of 1859 was not 
proved, and also that there was no proof that the kanom under which the 
defendants held the land had been granted within sixty years of the date of 
the suit. On - the last- mentioned finding he dismissed the suit as barred by 
limitation. The Subordinate Judge agreed with the District Munsif except as 
to the last-mentioried finding. He hold that the kanom under which the 
defendants held the land must have been dated not earlier than 1823 and that 
it had been admitted by the defendants within sixty years of that date, and 
therefore ruled that the suit was not time-barred. He passed a decree as 
prayed. 

The defendants preferred this second appeal. 

Subramania Sastri for Appellants. 

Sankaran Nayar for Respondent No. 1. 

Judgment. — The Subordinate Judge has agreed with the District Munsif 
in finding that the kanom sued on is not proved to be genuine. But be has, 
nevertheless, given plaintiff a decree on the ground that Exhibits A, B, C 
and D contain admissions of first defendant and his brother being kanomdar 
under those through whom plaintiff claims, and that these are admissions 
made within the statutory period so as to prevent the plaintiff’s claim to redeem 
being time-barred. We agree with West, J., in Govindrav Deshmukh v. 
Bagho Deshmukh (I. L. R., 8 Bom., 543) in holding that a plaintiff failing to 
establish the mortgage on which the suit was based should not be allowed to 
fall back upon some other as to which admissions may have been made by the 
defendants in other proceedings. In Unnian v. Bama (I. L. R., 8 Mad., 415), 
the decree was passed on a mortgage expressly pleaded and relied oil by the 
defendant ; so also in Kunhi Kutti Nair v. Kutti Maraccar (4 M.H.C.R., 359). 

We therefore set aside the decree of the lower Appellate Court and 
restore that of the District Munsif. 

Respondents must pay appellants’ costs in this Court and in the lower 
Appellate Court. 


NOTES. 

t See the remarks of Dr. Rash Behari Ghosh in his Mortgages (1911) Vol. I, pp. 614, 
616. See also (1896) 19 Mad., 160; 18 All., 403 ; (1903) 13 M. L. J., 274 ; (1907) 17 M.L.J., 
122. See also (1899) 22 Mad., 259 which was a sequel to this case.] 

[464] APPELLATE CIVIL. 

The 15th and 19th November , 1894 . 

Present : 

Mr. Justice Parker. 

Muthusami Ayyar (Plaintiff) Appellant 

versus 

Natesa Ayyar and others (Defendants Nos. 2, 3, 10 and 16) 

Respondents.'*' 


Civil Procedure Code — Act XIV of 1882 , s. 231 — Application for partial 

execution of a decree . 

A decree provided that the plaintiff should pay Rs. 304 for the costs of thirteen out of 
eighteen defendants. Two of the defendants now sought to execute the decree in respect of 

* Appeal against Order No. 125 of 1893, 
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their proportionate share of the sum so awarded. Besides the plaintiff, two only ot 
other defendants were joined as parties to these proceedings : 

Reid, that the application was not maintainable and should be dismissed. 

Appeal against the order of J. P. Fiddian, Acting District Judge of Triohinopoly, 
on Execution Petition No. 178 of 1892. 

The applicants were defendants Nos. 2 and 3 in Original Suit No. 50 of 
1891, and they applied in execution to recover their share of the sum decreed 
to be paid by the plaintiff for the costs of these and certain others of the 
defendants. The other parties to these petitions were the plaintiff and defend- 
ants Nos. 10 and 16. The other defendants entitled to share in the costB 
awarded by the decree were not parties to these proceedings. 

The District Judge ordered execution to be issued for Rs. 134 part of the 
sum claimed. 

The plaintiff preferred this appeal. 

Pattabhirama Ayyar for Appellant, 

Seshagin Ayyar for Respondents. 

Judgment. — The decree in Original Suit No. 50 of 1891 allowed one set 
of costs and vakil's fee (Rs. 304-6-3) to defendants *Nos. 1-3 and 10-18, and 
this is an application by defendants Nos. 2 and 3 to execute for Rs. 152-2-0, 
which, they say, is their share of the vakil’s fee. The application is resisted 
by defendants Nos. 10 and 16, who say that they have received the sum 
(Rs. 304-6-3) from plaintiff, and that the decree is satisfied and satis- 
faction recorded. 

The District Judge stated that satisfaction of the decree had not been 
recorded, and all that had been done was to record the [468] petition of 
defendants Nos. 10 and 16. Refusing to recognize the alleged payment by 
plaintiff to defendants Nos. 10 and 16, he allowed defendants Nos. 2 and 3 
to obtain fractional execution for Rs. 134, which he held to be their share. 

Plaintiff appeals. 

In support of the contention that defendants Nos. 2 and 3 are entitled to 
execute for their fractional share, I am referred to Tarruck Chunder Bhutta - 
charjee v. Divendro Nath Sanyal (I. L. R., 9 Cal., 831) and Sultan Moideen v. 
Savalayammal (I. L. R., 15 Mad., 343). On the other side Kuthath Haji v. 
Bavotti Haji (I. L. R., 3 Mad., 79) is referred to. 

Section 231*, Civil Procedure Code, is the only provision which enables one 
of several joint decree-holders to execute a decree without the rest joining in 
the application, and all that it enables him with the leave of the Court to do, 
is to apply to execute the whole decree for the benefit of them all. The Court 
can pass such order as is necessary for the protection of the interests of those 
who have not joined. In the two cases quoted — Tarruck Chunder Bhutta - 
charjee v. Divendro Nath Sanyal (I. L. R., 9 Cal., 831) and Sultan Moideen v. 
Savalayammal (I. L. R., 15 Mad., 343)— the application was to execute the whole 
decree. These two cases are authority for the proposition that if payment has 
been made out of Court to one of the joint decree-holders for the benefit of them 

*[Sec. 231 : — li a decree has been passed jointly in favour of more persons than one, any 
one or more of such persons, or his or their representatives, may 
Application by joint apply for the execution of the whole decree for the benefit of 
decree-holder. them all, or, whore any of them has died, for the benefit of 

the survivors and the representative in interest of the deceased. 

If the Court sees sufficient cause for allowing the decree to be executed on an applica- 
tion so made, it shall pass such order as it deems necessary for protecting the interests of 
the persons who have not joined in the application.] 
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all* tb6 Court will recognize the payment and record satisfaction to the extent 
of that decree-holder’s share, allowing the applicants to execute for the balance 
only. 

In this case defendants Nos. 2 and 3 do not admit that any payment has 
been made out' of Court. Had they applied for execution of the whole decree it 
might have been open to the Judge to determine what proportion of $he amount 
was due to defendants Nos. 10 and 16 and record satisfaction of that amount, 
allowing petitioners to execute for the balance. But the decree does not 
award any specific sum as due to defendants Nos. 2 and 3, and it must be 
executed as a joint decree or not at all. 

On this ground it appears to me that the order cf the Judge allowing frac- 
tional execution was wrong. 

The order must be set aside and the execution petition dismissed with 
costs. 


NOTES. 

[ See also (1902) 25 Mad., 431 F.B.J 


[466] APPELLATE CIVIL. 

The 20th February t 1 2th March and 2nd April , 1895. 
Present : . 

Mr. Justice Subramania Ayyar. 


Pethaperumal Chetti (Plaintiff) Petitioner 

versus 

Murugandi Servaigaran and others (Defendants) 

Respondents.* 

Civil Procedure Code — Act XI V of 1882 , ss. 18 , 158 — Dismissal of suit for 
want of heirship certificate — Rob judicata. 

In a suit to recover principal and interest due on a bond executed by the defendants 
in favour of the plaintiff’s father (deceased), it appeared that the plaintiff had previously 
brought a similar suit which was dismissed for the reason that the plaintiff produced no 
succession certificate : 

Held , that the previous proceedings did not bar the present suit. 

PETITION under Provincial Small Cause Courts Act, 1887, section 25, praying 
the High Court to revise the proceedings of T. Ram as ami Ayyangar, Sub- 
ordinate Judge of Negapatam, in Small Cause Suit No. 1211 of 1893. 

The facts of the case are stated above sufficiently for the purpose of this 

report. 

The Subordinate Judge held that the previous proceedings constituted a 
bar to the present suit which he accordingly dismissed. 

The plaintiff preferred this petition. 

Kriehnasami Ayyar for Petitioner, 

Tiagaraja Ayyar for Respondents. 

* Civil Revision Petition No. 125 of 1894. 
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Judgment — The Subordinate Judge, being of opinion that the disso^sal 
of the plaintiff’s (petitioner’s) previous Suit No. 1158 of 1892 for non-producr 
tion of a certificate of heirship was a dismissal under seotion 158 * Civil Fro* 
cedure Code, has held that the plaintiff’s present suit on the same oause of 
action is barred. 


The Subordinate Judge’s decision is questioned on behalf of the plaintiff 
on two grounds : — # 

The first is that, assuming, for argument’s sake, that the dismissar%ai 
on account of the plaintiff’s omission to produce a certificate, the case did nWfc 
fall under section 158, Civil Procedure Code. 


[467] Now the rejection of a suit to operate as a bar to the entertain* 
ment of a subsequent suit on the same cause of action must rest either on a 
statutory prohibition similar to that contained in section 103, Civil Procedure 
Code, or on the principle of res judicata. But there is no specific provision 
in the Code laying down that a dismissal under section 158 shall be a bar to 
a second suit on the same cause of action. It has, however, been held that 
when a Court, acting properly under section 158, dismisses a suit, such dismissal 
is tantamount to res judicata ; see Yenkatachalam v. Mahalakshinamma (I. L. 
R., 10 Mad., 272) which was decided with reference to section 148 of Act VIII 
of 1859, corresponding to section 158 of the present Code. In that case 
Muttusami Ayyab and Parker, JJ., observed thus : — M As to the contention 
that section 148 did not expressly prohibit a second suit, it should be remem- 
bered that it directed that the Court might proceed to decide the suit notwith- 
standing the default constituting thereby the decision on the imperfect material 
on the record into a decree on the merits, which, under section 13, would bar a 
second suit. No express rule of prohibition is inserted, because the decision is 
a decree on the merits and not a mere judgment by default. ” Whether 
HANDLEY and WEIR, JJ., in Shaik Saheb V. Mahomed (I. L. R., 13 Mad., 510) 
intended to throw any doubt on Venkatachalam v. Mahalakshmamma (I. L. R., 
10 Mad., 272) is not quite clear. However that may be, I must follow the con- 
struction adopted in the latter case. Now, as a decision under section 158, 
though passed on imperfect materials, is yet to be treated as one on the merits, 
no decision can be held to have been arrived at under that section unless the 
circumstances of the case were in point of law, such as to permit the Court to 
pronounce on the merits, had the necessary materials for doing so been before 
h But the non-production of a certificate of heirship is not a failure to adduce 
evidence in a case where a Court is at liberty to determine the merits, but an 
omission to do that without which the tribunal is precluded from entering into 
the merits at all. Consequently the dismissal of a suit for such a cause cannot 
be taken as a decree under section 158. The present case is analogous to 
Putali Meheti v. Tulja (I. Jj. R., 3 Bom., 223), where West and PlNHEY 
JJ., ruled that the rejection of a previous suit for the plaintiff’s omission to 

f roduce a certificate of the Collector under section 6 of the Pensions Act did not 
468] bar a second suit on the same cause of action. WEST, J., said : — “ When 
a suit has failed through a formal defect, and the merits have not been so 
pronounced on as to constitute a legal relation resting on the act of the Court, 
another suit is not, by the English law, barred. This rule is consonant to 
justice and agrees with the law as set forth in the Code of Civil Procedure.” 


* [Sec. 158 : — If any party to a suit to whom time has been granted fails to produce his 
Court may proceed not- evi< * enoe > or oaUBe the attendance of his witnesses, or to 
Withstanding either mrtv P® r f° rm an y °ther act necessary to the further progress of the 
fails to produce evident suit v* or ^hich time has been allowed, the Court may, notwith- 
^ p standing such default, proceed to decide the suit forthwith.) 
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It cannot be said that the analogy between a case where a plaintiff omits 
to produce the Collectors certificate under the Pensions Act and a case where 
he fails to produce a succession certificate required by Act VII of 1889 is 
incomplete, because in the former case the absence of the Collector’s certificate 
prevents a Court from taking cognizance of the claim (section 6 of Act XXIII 
of 1871), wherea's in the latter, a Court is precluded from passing a decree 
eioopt on the production of a certificate (section 4, Act VII of 1889). For, in 
N&itiab Muhammad Azmat Ali Khan v. Mussumat Lalli Begum (L.E., 9 I.A. r 8), 
it was held by the Privy Council that a suit relating to a grant of property within 
the meaning of the Pensions Act need not be dismissed, because no certificate had 
been obtained before the commencement thereof. And even this decision apart, 
it appears to me that the real effect of a failure to produce a certificate in 
either case, whether such production should take place at the institution of a 
suit or at some later stage, is to prevent a Court from pronouncing on the 
merits so as to render its decision an adjudication having the force of res judi- 
cata. I think, therefore, that the dismissal of the petitioner’s suit of 1892, 
assuming that it was due to his omission to produce a succession certificate, is 
not a bar to the present claim. 

This being my view it is unnecessary to consider the other contention 
raised by the petitioner, viz., that the Subordinate Judge was wrong in holding 
that time had been granted to him within the meaning of section 158, — even 
if that section were held applicable to the circumstances of the suit of 1892. 

The decree of the Subordinate Judge is set aside and the suit should be 
restored to the file and dealt with according to law. The costs of this petition 
will abide and follow the result and be provided' for in the revised decree. 


J 


[469] APPELLATE CIVIL. 

The Mnd August and 13th. November, 1894 . 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 

Tirumalayappa Pillai and others (Plaintiffs Nos. 1 and 3 to 5) 

Appellants 

versus 

Swami Naikar (Defendant) Responden 

Revenue Recovery Act (Madras) — Act II ofl864 t s. 38— Revenue Recovery 
Amendment Act (Madras) — Act III of 1884 , s . 1 (5) — Revenue 
sale — Benami purchaser — Suit by benamidar to eject tenants . 

Land forming part of the endowment of a ohattram was brought to sale for arrears of 
revenue and was purchased by the plaintiffs who now sued to eject the tenants who were in 
occupation of the land : 

Held, (1) that the defendants were entitled to plead that the plaintiffs had purchased 
benami for the managers of the chattram ; 

{3) that the above plea having been substantiated, the plaintiffs were not entitled 

to maintain the suit. _ 

* Second Appeals Nos. 1008 to 1027 of 1898. 
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Sbgond Appeal against the decree of S. Gopalachariar, Subordinate Judge 
crfvTinnevelly, in Appeal Suit No. 512 of 1891* affirming the choree of 
V. Swarainadha Ayyar, Additional District Munsif of Tinnevelly, in Original 
Suit No. 272 of 1890. 

The plaintiffs sued to eject the defendants from certain land in their 
occupation. The land in question was, up to the date of the revenue sale 
hereinafter mentioned, part of the endowments of a chattram having been 
constituted such by the ancestor of a family referred to as the Dalavoy 
Mudaliars, and the patta for the land stood in the name of the hakdars Or 
managers of the chattram, who were the descendants of the founder. The 
defendants were in occupation as tenants of the hakdars. The revenue due on 
the land having fallen into arrears, the land was brought to sale under the 
Revenue Recovery Act on 22nd June 1879 and purchased by Appasami Mudaliar 
who sold it on 4th September 1888 to Kuthalalinga Mudaliar, and the plaintiffs 
claimed title from the latter under a sale-deed, dated 19th February 1890. 

The defendants pleaded that they had a right of permanent occupancy 
and also that the purchase by Appasami Mudaliar was benami for the hakdars 
who had fraudulently permitted the kist to fall into arrears and purchased the 
land in the name of one of [470] their dependents, and further that the subse- 
quent conveyances under which the plaintiffs claimed title were also fraudulent. 

The District Munsif found that the purchase at the revenue sale was 
benami as pleaded, and with regard to the subsequent sale-deeds he said : — 
“ I entertain no doubt that they were passed only nominally.” On these 
findings he ruled on the authority of Prosunno Coomar Boy Chowdhry v. 
Gooroo Churn Sein (3 W. R., 159) and Hari Gobind Adhikari v. Akhoy Kumar 
Mozumdar (I. L. R.. 16 Cal., 364) that the plaintiffs were not entitled to 
maintain the suit. He also held that the defendants had a right of permanent 
occupancy and he passed a decree dismissing the suit. 

On appeal the Subordinate Judge expressed his concurrence in the finding 
that the purchase at the revenue sale was benami and held that the alleged 
subsequent vendees had paid no consideration for their respective conveyances. 
He ruled that the plaintiffs were precluded by these circumstances from 
maintaining the suit, as to which question he cited Gopeekrist Gosain v. 
Gungapersaud Gosain(6 M. I. A., 53, 72), Dharani Kant Lahiri Chowdhry v. 
Kritso Kumari Chowdhrani (I. L. R., 13 Cal., 181 S. C., L. R., 13 I. A„ 70) 
and Chinnanv. Bamachandra (I. L. R., 15 Mad., 54). 

The plaintiffs preferred this second appeal. 

Parthasaradhi Ayyangar for Appellants. 

Bangachariar for Respondents. 

Muttueami Ayyar, J. — In these connected appeals, appellants are the 
ostensible purchasers at revenue sales or their nominal vendees, and respondents 
are tenants in possession of the lands put up to sale. The lands in question 
are Karisal punja in the village of Theevasilapuram, which is one of the ten 
villages forming the endowment of a chattram founded at Seenalparai by an 
ancestor of the Dalavoy Mudaliars. They are separately assessed and regis- 
tered in the Collector’s accounts in the names of the managers or hakd&rs of 
the chattram, who are descendants of its founder. The plaintiffs* case was 
that, as purchasers at revenue sales or as persons claiming under them, they 
were entitled to eject the tenants in possession. On the other hand, the tenants 
contended, inter alia , that the plaintiffs purchased benami for the hakdars ; 
that as mere benamidars , they were not entitled to maintain the suits in their 
own names ; that the tenants had a right of (471] permanent occupancy and 
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ttiftt the revenue sales were the result of a fraudulent conspiracy between the 
hakdars and the purchasers designed to procure the eviction of the tenants. 
The District Munsif upheld the tenants’ contention and dismissed the suits 
with costs. On appeal, the Subordinate Judge confirmed his* decision, but 
rested it on the-sole ground that the plaintiffs were mere benamidars and that 
as such, they could not maintain the suits. To this decision five ^objections 
are taken. The first of them is, that there is no evidence on record to show 
that the purchases were made benami. I attach no weight to it, as there is 
ample evidence on the point, and as the Subordinate Judge discusses it at 
some length in his judgment. Another objection is that the onus of proof was 
erroneously thrown on the plaintiffs. This is also not tenable as the Subor- 
dinate Judge distinctly states in paragraph 8 of his judgment that the onus of 
proof is on the defendants. 

The next objection is that, assuming that the purchases were made benami , 
still it is competent to plaintiffs to sue in their own names, but, as observed 
by the Subordinate Judge, a benamidar could not maintain the suit, there 
being no intention that the property — the subject-matter of the suit — should 
vest in him. It must also be noted that these suits were instituted on their 
own account. Nor is there any foundation for the contention that Exhibit 
XXIV has been misconstrued. The substantial question is, whether respond- 
ents are entitled to plead that the purchase, at a revenue sale, is made benami . 
It is provided by Act III of 1884 that a certificate issued to the purchaser 
under the Revenue Recovery Act shall be conclusive evidence of the fact of the 
purchase in all Courts and tribunals. But a greater effect cannot be given to 
this provision than is given to a similar provision in the case of benami 
purchases at execution sales. With reference to them it has been held that 
though the true owner cannot maintain a suit against a certified purchaser 
under sections 316 and 317 of the Code of Civil Procedure, yet third parties 
are not thereby precluded from urging their claims against the true owner in 
respect of the property purchased as benami. The Subordinate Judge is 
therefore right in holding that the benamidars and their nominal vendees are 
not entitled to maintain these suits which are in the nature of ejectments on 
their own account. 

These second appeals fail and 1 would dismiss them with costs. 

Shephard, J.— I concur. 

NOTES. 

[ This view was upheld by a Full Bench in (1906) 29 Mad., 473 : 16 M.L.J., 505 in spite 
of (1902) 25 Mad., 655. See also (1905) 28 Mad., 526 : 15 419.] 

[472] ORIGINAL CIVIL. 

The 14th August , 1895. 

Present : 

Mb. Justice Subram ania Ayyab. 

In the matter of Nagappa Chetti, an alleged Lunatic."’ 

Lunatic— Act XXXIV of 1858— Enquiry into alleged lunacy— 

Degree of unsoundness of mind. 

A Hindu, who had acquired considerable assets without any ancestral property, lived 
With one of his wives and his eldest son who managed the property. A younger son, 

* Application under Act XXXIV of 1858. 
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who lived apart with hie mother, made an application to the High Court alleging that his 
father was a lunatic and praying that he be declared to be so, and that a committee be 
appointed under Act XXXIV of 1856, and that the eldest son be directed to deliver the pro- 
perty to the committco. It was found on the enquiry held under the above Act, that the 
alleged lunatic had for many years now and then been for short periods in such a state of 
mind as to render it right to detain him at home, and that he now had about him that 
which when aroused by the recollection of past losses or by the recurrence of family quarrels 
might produce mental derangement, but that he was of sound mind at the dates of the above 
application and of the enquiry ; 

Held, that the application should be dismissed. 

Per curiam : The eldest son should give to those who would be co-heirs with him to 
his father a fair opportunity of satisfying themselves that his management is, open to no 
question and that nothing is done to their detriment. 

Distinction between lunacy with lucid intervals, and a state of sound mind, subject to 
occasional unsoundnoss arising from accidental and temporary causes, considered. 

PETITION under Act XXXIV of 1858 for a declaration of lunaoy and the 
appointment of a committee. 

The petitioner was one Singaravelu Chetti, and the prayers of his petition 
were as follows : — 

11 (a) That an enquiry be held into the lunacy of Mandi Nagappa Chetti, 
residing at No. 4, Sivaraman Street, Triplicane. 

(6) That it be declared that the said M. Nagappa Chetti is of unsound 
mind and incapable of managing his affairs. 

(c) That a committee he appointed to take charge of the estate and 
effects of the said M. Nagappa Chetti. 

* ( d ) That M. Kuppusami Chetti, a son of the said lunatic, now in 
charge and management of all the real and personal estate of the said lunatic, 
be removed and he he directed to deliver to the committee so appointed all the 
immoveable properties, cash, hooks [473] of account, documents and papers 
of any kind whatsoever relating to, or any way connected with, the said estate. 

(c) The said M. Kuppusami Chetti be also directed to give a true 
account to the said committee of the management by him for the past several 
years since the said M. Nagappa Chetti became lunatic. 

if) The Court will be pleased to declare the persons entitled to be 
provided for from and out of the said estate and their respective amounts 
payable to them from time to time for their maintenance.’ * 

Mr. G. P. Johnstone for Petitioner. 

Seshagin Ayyar for the alleged Lunatic. 

Judgment. — This is an application under Act XXXIV of 1858 for a 
declaration that one Nagappa Chetti is of unsound mind incapable of taking 
care of himself and his property, and for the appointment of a committee to 
take charge of bis person and his estate. 

Nagappa married two sisters, of whom the mother of the petitioner is the 
second wife, whilst the mother of the counter-petitioner is the first wife. 
The petitioner is the second of Nagappa’s three sons, of whom the counter* 
petitioner is the eldest. 

The petitioner called three witnesses, who are some of the neighbours of 
Nagappa. The first witness, Muttusami Naidu, stated that the witness has 
known Nagappa for the last ten or twelve years, that he has for many years 
been subject to periodical mental derangement, that on such Occasions he goes 
abojlt interfering with people passing along the streets and behaving otherwise 
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in an eccentric manner, that when this i$ the case he is locked up in his house 
until he gets better again, and that the last time he was so confined was about 
twenty days ago when the witness found Nagappa near the Triplioane tank 
giving trouble to the people there and took him to the counter-petitioner, who 
kept him in confinement for two or three days. In cross-examination the 
witness admitted that he and the counter-petitioner have been on unfriendly 
torn^s for about a year, that the oounter-petitioner obtained a decree against him 
for Bs. 17-8-0 and to6k out a warrant for his arrest, and that the witness 
still owes Bs. 15 under the decree, though the counter-petitioner had allowed 
him to pay at the rate of Bs. 5 a month. With reference to the last occasion 
when the witness said he took part in seeing Nagappa placed under restraint, he 
[4743 contradicted himself and stated that this was not twenty days ago as 
he stated in the examination-in-chief, but more than a year ago. The witness’s 
description of what Nagappa did on the occasions when he suffered from his 
malady appears to be exaggerated. The second witness, Loka Bazu, stated 
that Nagappa has been for the last ten years suffering from periodical attacks 
of insanity, that it appears once or twice in a month and lasts for a few days, 
during which time he is shut up in the house. The witness admitted that he 
got a loan of Bs. 650 through the intervention of the counter-petitioner some 
time ago, that he was called upon to return the money, but he has not yet 
repaid it. The third witness, Kandasami Mudali, stated that during the last 
six years Nagappa has been conducting himself as if he was not altogether of 
sound mind, and that he has noticed Nagappa making a noise, singing songs, 
distributing fruits and cocoanuts to people passing in the street and taking 
them back. All the three witnesses admitted .that when Nagappa is not 
labouring under the periodical attacks, he is of sound mind. This is the whole 
of the evidence in support of the application. 

Now Nagappa himself appeared before me and was examined at considerable 
length by Mr. Johnstone who appeared on behalf of the petitioner. Nagappa’s 
answers were clear and perfectly natural, and not even the slightest trace or 
indication of any unsoundness of mind could be detected during the whole 
time. Nevertheless, I have no doubt that Nagappa has during many years now 
and then been for short periods in such a state of mind as to render it prudent 
and advisable on such occasions to detain him in the house, and this seems to 
be practically admitted in paragraph 22 of the counter-petitioner’s affidavit. 

There is nothing in the evidence to throw any light on the origin of the 
distemper from which Nagappa has been suffering. But I infer from Nagappa’s 
own statements that the losses which he had sustained in connection with 
certain speculative transactions in Government paper carried on by him many 
years ago affected his mind. Domestic troubles, which a man indulging in 
the folly of having more than one wife at a time thereby sometimes brings 
upon himself, may have had something to do with some of the attacks he has 
had (see paragraph 6, counter- petitioner’s affidavit). 

In dealing with a matter like this, assuming that the party alleged to be 
a lunatio is really so, the evidence may be considered [475] firstly, with refer- 
ence to the circumstances connected with his health and personal comfort and 
the way in which those with whom he has been residing up to the time of the 
application have been treating him, and, secondly, with reference to the exist- 
ing arrangements as to the management of his property. As to the former, 
Nagappa is a strong man, apparently in the enjoyment of excellent health, 
though be is now sixty years of age. He Lives with his first wife and his 
eldest son in one house, whilst the petitioner and his mother live in the adjoin- 
ing house, due provision having been made by Nagappa for the proper 
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4 maintenance of .both the households. There is absolutely no evidence that 
Nagappa’s personal wants have not been carefully attended to. On the other 
hand, he stated, and I think truly, that under the protection of those 
with whom he lives he feels quite comfortable. As to the second point, it 
is admitted on both sides that Nagappa started without any ancestral property 
and acquired the large estate which now belongs to him. This itself is 
very good 1 evidence of Nagappa's natural shrewdness and capacity. |Ieis 
able to read and write, and informed me that he could, If necessary, look jnto 
the management of his affairs and ascertain for himself whether it was going 
on all right. He further stated that his reasons for allowing the counter- 
petitioner to manage his property are that he is trustworthy and has had 
experience, having been associated with (Nagappa) himself for many years in 
looking after the business which they together carried on before. He com- 
plained that the petitioner has been instigated to prefer the present application 
by persons who wished to create dissensions in the family, and wished that 
nothing should be done to disturb the present arrangements. In this connec- 
tion l may also observe that there is not a tittle of evidence to show that the 
counter-petitioner has betrayed the trust reposed in him by his father ; or has 
done anything to the prejudice of the petitioner. 

In these circumstances, the question is whether there is ground for my 
interference under the Act. The present case appears to be somewhat like In 
the matter of J. B. (1 Myl. & Cr., 538), where a distinction was drawn by Lord 
COTTBNHAM, L. C., between lunacy with lucid intervals which presupposes a 
continuing malady, and a state of mind subject to occasional unsoundness aris- 
ing from accidental [476] and temporary causes. . There one of the witnesses, 
under whose care the supposed lunatic lived for twenty years and who was 
called against the issue of the commission, stated “there has been no delusion 
of late, but I think him liable to a relapse at any moment; also that, Bince 
the year 1822, there have been long lucid intervals, but there were seeds of the 
disease which might have been readily excited and which would have rendered 
his discharge imprudent.” Another witness stated ; — M I should suppose B to 
be a man of sound mind from my observation of him. . . . , but strong 

excitement, particularly from liquor, would no doubt produce mania.” Not- 
withstanding these statements, the Lord Chancellor refused to issue a commission, 
observing as follows : — “ That Mr. B is a person of weak understanding is clear; 
that he has got that about him which, when he is in liquor or labouring under 
other excitement, is readily roused into mental unsoundness, there seems no 
doubt : but that he is at this moment, and that even at the date of inquisition, 
he was free from such affection and was of sound mind is, I think, the fair 
result of the evidence before the jury and still more of the affidavits now 
before the Court.” 

In like maimer, I here arrive at the conclusion that Nagappa has about 
him that which, when aroused by the recollection of his past losses or by the 
recurrence of family quarrels, may produce mental derangement, but that he * 
is now of sound mind, and that the evidence produced does not show that he 
was otherwise when this application was filed. 

I must, therefore, disallow bhe petition, and, in doing so, I wish to observe 
that it is but just and proper that the counter-petitioner should give his bro- 
thers a fair opportunity of satisfying themselves by inspecting the accounts or 
< otherwise, that his own management is open to no question, and that -nothing 
is done by him to the detriment of those who would be go- heirs with him to 
Nagappsi/s estate : [see In the matter of the petition of Bhoopendra Narain 
, % ft. L. B., 6 Cal, 539, 548).! 

';\C* * m 
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•I dismiss the petition, but, in the circumstances, without costs. 

' Jarasimhachariar, Attorney for Petitioner. • 


[477] APPELLATE CIVIL. 

The 26th July , 1695 . 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 

Rangasami Naidu (Defendant) Appellant 

versus 

Virasami Ghetti (Purchaser) Respondent.* 

Civil Procedure Code — Act XIV of 1682 , s. 310 A — Civil Procedure Code 

Amendment Act — Act V of 1894— Application of Act V of 1894 when 
proceedings in execution had commenced before its enactment . 

A house of the judgment-debtor, having long previously been attached in execution of 
a decree, was brought to sale on the 9th of March 1894, that is, shortly after the enactment 
of Act V of 1894. The judgment-debtor now applied Tinder Civil Procedure Code, seotion 
310 A, that the sale be set aside : 

Held , that the provisions of Act V of 1894 whereby the above mentioned section was 
added to the Civil Procedure Code were applicable to the case. 

APPEAL against the order of P. Srinivasa Rau, Judge of the Madras City 
Civil Court, dated the 26th of April 1894, and made on Civil Miscellaneous 
Petition No. 160 of 1894. 

A decree having been passed in Original Suit No. 4528 of 1892 on the file 
of the Small Cause Court, Madras, a house, the property of the judgment- 
debtor, having been attached long previously was brought to sale in execution 
on the 9th of March 1894. Act V of 1894 having been passed on the 2nd of 
March 1894, the judgment-debtor now applied under section 310A, added by 
that Act to the Code of Civil Procedure, that the sale should be set aside and 
brought into Court the amount payable to the decree-holder as well as the 
percentage due to the purchaser. The purchaser alone resisted the application. 
The Judge dismissed the application on the ground that Act V of 1894 was 
inapplicable to the case under the rule nova constitutio futuris formam 
imponere debet non pr&teritis , and he referred to Chinto Joshi v. Krishnaji 
Narayan (I. L. R., 3 Bom., 214) and Narandas v. Bai Manchha (I. L. R. t 3 
Bom., 217). 

The defendant preferred this appeal. 

Balaji Bau for Appellant. 

Sundaram Sastri and Kumarasami for Respondent. 

[478] Judgment -—In our opinion there is in this case no question of a 
retrospective effect being given to a new provision of law. When the Act V 
of 1894 came into effect there was no purchaser in existence. The new law 
was passed before the purchase was made and the purchaser must take subjeot 
to its provisions. 
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We agree with the opinion expressed by PETHERAM, C. J., at theend of his 
judgment in Oirish Chundra Basu v. Apurba Krishna Bass (I. L. B., 21 Cal., 
940, 955). 

We must reverse the order of the Judge and remand the matter for 
disposal. 

The respondent must pay the appellant’s costs. 


NOTES. 

[ See also (1898) 23 Bom., 450. ] 


[IB Mad. 478] 

APPELLATE CIVIL. 


The 12th July , 1895. 

PKESENT : 

Mr. Justice Shephard and Mr. Justice Best. 


Narasimha Naidu (Defendant No. 2) Appellant 

versus 

Bamasami and others (Plaintiffs and Defendant No. 1 and 

First Plaintiff’s Bepresentative) Respondents.* 


Limitation Act — Act XV of 1877 , sch. II, art . 12 — Suit to set aside Court- 
sale — Suit for land sold in execution as property of third parties . 

The plaintiffs sued in 1893 to recover possession of land of which their family had been 
in possession till 1884. The land had been sold to the defendant in 1881 in execution of a 
decree against the plaintiffs’ cousins, but the sale had not been confirmed. A decree was 
passed as prayed in respect of a moiety of the land which represented the plaintiffs’ share : 

Held, that the decree was right. 

Quote : whether the suit would have been barred under the one year’s rule of limitation 
if the sale had been confirmed. Suryanna v. Durgi (I. L. R., 7 Mad., 258) doubted. 

SECOND Appeal against the decree of G. T. Mackenzie, District Judge of 
Kistna, in Appeal Suit No. 32S of 1893, affirming the decree of K. Rama Bau, 
District Munsif of Bezwada, in Original Suit No. 96 of 1892. 

[479] Suit for possession of land. The land in question had belonged to 
the family of the plaintiffs which remained in possession till 1884. In 1881 
it was attached and brought to sale in execution of a deoree against some 
members of the family who were cousins of the plaintiffs and was purchased by 
defendant No. 2 to whom defendant No. 1, a tenant on the land attorned in 
1884. The sale to defendant No. 2 was not confirmed and no certificate was 
issued to him. 

The District Munsif held that the plaintiffs were entitled to a moiety of 
the land in question and passed a decree accordingly. The District Judge 
affirmed this decree. 

The defendant preferred this second appeal. 

Pathabhirama Ayyar for Appellant. 

Narhyana Bau for Respondent No. 4, 


• Second Appeal No, 1298 of 1894, 
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Judgment.— We think it must betaken to be iound that the property 
originally belonged to the plaintiffs’ family and that it remained in their posses- 
sion till 1884. It is true that there is no explicit finding on this latter point by 
the lower Appellate Court, but this objection is not taken in the memorandum 
of appeal to this Court, and even in the lower Appellate Court the contention 
raised in the fourth ground of appeal is consistent with the facts above stated. 
In 1881, in execution of a decree aga'iust some members of the plaintiffs' 
family, the property was sold and purchased by the defendant who now appeals, 
and it is contended that the suit falls under the 12th* article of the Limita- 
tion Act, and is therefore barred by limitation. We are referred to Suryanna 
v. Durgi (I. L. B., 7. Mad., 258), in which it seems to have been held that a 
stranger to the decree whose property is sold in execution of it must bring his 
suit within the year. If it were necessary to decide the question, we should 
refer it to a Full Bench, for the decision seems to us doubtful and we are inclined 
to think that the reasoning in Parckh Banchor v. Bai Vakhat (I. L. R., 11 Bom., 
119, 123) is more correct. A stranger whose property is sold behind his back 
without any authority does not need to have the sale set aside. 

There is, however, nothing to show that the sale was ever confirmed and 
therefore the point does not arise. 

The appeal is dismissed with costs. 


» £ Art. 12 


Description of suit. 

Period of 
limitation. 

Time from which period begins 
to run. 

1 

To set aside any of the following 

One year 

When the sale is confirmed, or would 

sales : — 


otherwise have become final and con- 

(а) sale in execution of a decree 
of a Civil Court ; 

(б) sale in pursuance of a decree 

or order of a Collector or 


elusive had no such suit been brought.] 

other officer of revenue ; 

, (c) sale for arrears of Government 
revenue, or for any demand 
recoverable as such arrears ; 
(d) sale of a patni taluq sold for 
current arrears of rent. 
Explanation . — In this clause 

‘ patni* includes any intermediate 
tenure saleable for current arrears 
of rent. 
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[480] APPELLATE CIVIL. 

The 18th March and 2nd April , 1895 . 

Present : 

Sir Arthur J. H, Collins, Kt., Chief Justice, and 
. Mr. Justice Parker. 

Baru Kutti (Appellant in Second Appeal No. 968 o f 1894)* Petitioner 

versus 

Mamad and another (Respondents in Second Appeal No. 968 of 1894) 

Respondents.* 

Civil Procedure Code — Act XIV of 1882 , s. 623 — Review of judgment on 
second appeal — Alleged discovery of new and important documentary evidence. 

' la a suit on a mortgage it was held by the lower Appellate Court and by the High 
Court on second appeal that the properties comprised therein were under attachment at the 
time of its execution, and that it was accordingly void under Civil Procedure Code, section 
276, as against the claims of judgment-creditors enforceable under the attachment. The 
plaintiff, who was the appellant on second appeal, sought a review of the judgment pro- 
nounced therein on the ground of the discovery of new and important documentary evidence 
from which it would appear that the properties in question were not under attachment at 
the date of the mortgage : 

Held , that the application for review could not be entertained for the reason that the 
ground relied upon could not be successfully relied upon on a second appeal. 

PETITION under Civil Procedure Code, section 623, for a review of the judg- 
ment of the High Court in Second Appeal No. 968 of 1894, preferred against 
the decree of A. Thompson, District Judge of North Malabar, in Appeal Suit 
No. 302 of 1893, reversing the decree of V. Raman Menon, District Munsif of 
Quilandy, in Original Suit No. 262 of 1892. 

The petitioner was the appellant in the second appeal. He sought a review 
of judgment averring that that case was decided against him for the reason 
that that Court held that an instrument of mortgage, under which he claimed as 
plaintiff and appellant, was executed during the continuance of an attachment 
on the land comprised therein, and was therefore invalid under Civil Procedure 
Code, section 276, as against the claims of the judgment-creditors enforceable 
under the attachment, and alleging that he had since discovered new and 
important documentary evidence from which [481] it would appear that the 
property in question was not under attachment at the date of the mortgage 
in question. 

Mr. H '. G. Wedderbum and Mr. C. Krishnan for the Petitioner. 

Mr. K. Brown and Govinda Menon for Respondent. 

Judgment. — This is an application to review the judgment of this Court 
in Second Appeal No. 968 of 1894 on the ground of the discovery of new and 
important evidence. It is objected that the application cannot be entertained, 4 
inasmuch as the ground relied upon in the application for review could not be 
successfully relied on, in the second appeal itself [Jackammal v. Palneappa 
Chetti (5 M. H. C. R., 464)] . 

That decision was passed in 1870 undor the old Procedure Code VIII of 
t859, but the High Court of Calcutta took the same view and on the same 
grounds . See Bhyrub Nath Toee v. Rally Chunder Chowdhry (16 W. R., 112), 

o u V * Civil Miscellaneous Petition No, 1339 of 1894. 
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Panchanan Mookerjee v. Badha Nath Mookerjee (4 B. L. R., App. Oases, 213), 
aJsoJSte parte Bashyagarlu Nayudu (1 M. H. 0. R., 254). 

The decision in Panduv. Devji (I. L. R., 7 Bom., 287) was passed under 
the Procedure Code of 1877, which is identical with the present Code. It was 
pointed out that section 376 + of Act VIII of 1859 was practically similar to th^ 
present section 623 ; but, as the second appeal was pending and had not been 
decided, the Court permitted it to be withdrawn in order that application 
might be made to the lower Appellate Court for a review founded on the 
discovery of the new evidence. 

But in this case the seoond appeal has been heard and decided, and we 
can no longer permit the appeal to be withdrawn. Nor could we in second 
appeal admit evidence of fact which was not before the lower Appellate Court ; 
whether it would be still open to the petitioner now to move the lower Appel- 
late Court to admit the new evidence is not a point which it is necessary for 
us here to decide. 

We see no ground to question the correctness of the decisions quoted 
above which appear to us to be based on sound reason and good law. 

The other grounds put forward appear to relate to matters already decided 
in the appeal. We must dismiss the petition with costs. 


NOTES. 

[ See also (1900) 10 134 ; (1904) 31 Mad., 415. ] 


[482] APPELLATE CIVIL. 


The 13th March , 1894. 

Present : 

Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Kuppu Ammal (Plaintiff) Appellant 

versus 

Saminatha Ayyar (Defendant No. 3) Respondent.! 

Limitation Act — Act XV of 1877, sch , II, art . 1 79, cl, (6) — Application for 
execution of maintenance decree — Previous applications held to be haired 
by limitation — Civil Procedure Code — Act XIV of 1882 , s. 13 — Res judicata. 
On an application made in 1891 for the execution of a decree passed in 1870 it appeared 
that the decree direoted the payment of maintenance to the plaintiff annually on a specified 

*[Sec. 376 Any person considering himself aggrieved by a decree of a Court of original 
jurisdiction, from which no appeal shall have been preferred to 
Review of judgment. a superior Court — or by a decree of a District Court in appeal, 
from which no special appeal shall have been admitted by the 
Sudder Court — or by a decree of the Sudder Court from which either no appeal may have 
been preferred to Her Majesty in Council— or an appeal having been preferred, no proceedings 
in the suit have been transmitted to Her Majesty in Council — 
On disoovery of new and who from the discovery of new matter or evidence which 
evidence &c. was not within his knowledge, or could npt be adduced by him 

at the time whon such decree was passed, or from any other good 
and sufficient reason, may be desirous of obtaining a review of the judgment passed against 
him— may apply for a review of judgment by the Court which passed the decree.] 

t Appeal against Appellate Order No. 73 of 1892. 
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date, and the present application related to the period of three years from 1888 to 1891. 
There had been an application for execution in 1873. The next application was made in 
1879 and it was dismissed as being barred by limitation : 

Held , (1) that the question whether the application was barred by limitation was not 
res judicata ; 

(2) that the application was not barred by limitation. 

SECOND Appeal against the order of J. A. Davies, District Judge of Tanjore, 
in Appeal against Order No. 70 of 1892, affirming the order of Subramania 
Piilai, District Munsif of Mayavaram, in Execution Petition No. 70 of 1892. 

This was a petition under Civil Procedure Code, sections 234 and 269, 
praying that defendant No. 3 be brought on to the record of Original Suit No. 2 
of 1869 as the representative of defendant No. 1, deceased, and applying for 
the execut ion of the decree in that suit in respect of Rs. 103-14-0, being the 
amount of maintenance payable under its terms to the petitioner, who was 
the decree-holder, for the period of three years, from the 26th February 1888 
to the 26th February 1891. 

The further facts of the case appear sufficiently for the purpose of this 
report from the judgment of the High Court. 

The application was dismissed in the lower Courts as being barred by 
limitation. 

The petitioner preferred this second appeal. 

Krishnaswami Ayyar for Appellant. 

Seshagiri Ayyar for Respondent. 

[483] Judgment . — The decree sought to be executed directed payment of 
maintenance annually on a specified date. It was passed in 1870 when Act XIV 
of 1859 was in force. There was an application for execution in 1873, which 
was within three years from date of the decree. The next application was not 
made till 1879. The Limitation Act then in force was No. XV of 1877. That 
application was dismissed as being time-barred. The present application was 
made in 1891. It has been held by the Courts below that the question of 
limitation is res judicata by the previous decisions and also that this applica- 
tion is barred by lapse of time. Therefore the questions are : 

(1) Whether the question is res judicata , and (2) whether this 
application is time-barred. 

As to the first question we are of opinion that the present claim is not res 
judicata , as the relief now claimed is distinct from that previously claimed. 
The two applications are for money payable for two distinct periods. The former 
decision is not sufficient to render the present claim res judicata ; it can only 
affect the relief then claimed. The present application is clearly governed by 
Act XV of 1877, the law in force when it was made. It is an application falling 
under article 179, clause 6 of schedule II of the present Act, which allows of 
execution for maintenance accruing due on specified dates within three years. 

Our attention has been drawn to the decision of the Privy Council in 
Mungul Pershad lHchit v. Grija Kant Lahiri Chowdhry (L. R., 8 I. A., 123), 
and to that of the Bombay High Court in Manjunath Badrabhat v. Venkatesh 
Govind Shanbhog (I.L.R., 6 Bom., 54). But as pointed out in Jugmohun 
Mahto v. Luchmeshur Singh (I. L. R., 10 Cal., 748) and Becharam Dutta v. 
Abdul Wahed (I. L. R., 11 Cal., 55), the decision of the Privy Council proceeded 
solelr on the language of section 1 of Act IX of 1871, which was repealed by 
Act XV of 1877. This latter Act contains no language excluding from its 
pperation proceedings in suits instituted prior to its coming into force. 
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We sot aside the order of the Courts below, and remand the case for 
disposal according to la w. 

The respondent must pay appellant’s costs in this Court and in the lower 
Appellate Court. 


[484] APPELLATE CIVIL. 

The 7th March and 25th February , 1895. 
Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 


Thurai Rajah (Appellant in Appeal No. 23 of 1884=) Petitioner 

versus 

Jainilabdeen Rowthan (Respondent in Appeal No. 23 of 1884) 

Respondent.* 


Limitation Act — Act XV of 1877 , ss. 7 , 12 , sch. 77, art. 177 — Civil 
Procedure Code — Act XIV of 1882 , ss. 596 , 598, 599 — Applica- 
tion to admit appeal to Privy Council — Disability by 
reason of minority — Deduction of time. 

In 1885 the High Court in appeal passed a decree to which a minor under the Court of 
Wards was a party. Having attained his majority in 1894 he sought to appeal to Her Majesty 
In Council and presented an appeal within six months of the date when he attained majority. 
On an application under Civil Procedure Code, section 598 : 

Held , that the application was barred by limitation. 

PETITION presented under Civil Procedure Code, section 598, praying for the 
grant of a certificate to enable the petitioner to appeal to Her Majesty in Council 
against the decree of the High Court in Appeal No. 23 of 1884, modifying the 
decree of A. J. Mangalam Pillai, Subordinate Judge of Tanjore, in Original Suit 
No. 85 of 1882. 

The appellant in that case was a minor under the Court of Wards at the 
date of the decree, namely, the 20th of January 1885, and he did not attain 
majority until less than six months before the presentation of the appeal to 
which the present application related. The application was resisted on the 
sole ground that it was barred by limitation. 

Bamachandra Bau Saheb and Bamakrishna Ayyar for Petitioner. 

Bhashyam Ayyangar and Desikachariar for Respondent. 

Judgment. — This is an application to admit an appeal to Her Majesty in 
Council from the decree of this Court in Appeal No. 23 of 1884. The decree was 
passed on January 20th, 1885. The appellant was at that time a minor under 
the Court of Wards. N o appeal was preferred by the Court of Wards or by any 

* Civil Miscellaneous Petition No. 1272 of 1894. 
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dther [488] person on the minor's behalf, but this appeal is presented wiihiniix 
months of the minor's attaining majority. It is objected that the application 
to admit the appeal is barred, though not denied that in other respects the 
requirements of section 596, Civil Procedure Code, would be satisfied. 

Artiole 177*, schedule II oi the Limitation Aot prescribes a period of six 
months for the admission of such an appeal, and the contention of the 
appellant's pleader is that he is entitled to the benefit of section 7 of the 
Limitation Act, since in January 1885 the appellant was under a legal disability 
to make the application in corteequenoe of his minority. To the argument that 
section 7 grants no indulgence to a minor entitled to prefer an appeal, but only 
grants the indulgence in the case of suits or applications, he urges that the 
present is an application, and is classed as such in the third division to 
schedule II of the Limitation Act. We were referred to the decisions in In the 
matter of petition of Sita Earn Kesho (I. L. R. t 15 All., 14) and Moro 
Sadashiv v. Visaji Raghunath (I. L. R., 16 Bom., 536), in support of the 
contention that the petition should be regarded, not as an appeal, but as an 
application for leave to appeal, and that the general principle that time does 
not run against a minor should be held to apply. 

We are unable to accede to these arguments. The present application is 
not for leave to appeal, but to declare an appeal admitted. 

The admission of the appeal is not a matter as to which the High Court 
has any discretion, provided that the requirements of the law are satisfied. 

All that the High Court has to do is to see that the requirements of 
section 596 are satisfied. If they are, an appeal lies under section 595t as a 
matter of right. The application for a certificate that these requirements are 
satisfied is merely preliminary and ancillary to the admission of the appeal. 

It was held in Anderson v. Periasami (I. L. B., 15 Mad., 169) that the pro- 
visions of section 12 of the Limitation Act did not apply to an application 
under article 177 to admit an appeal to Her Majesty in Council, and the same 
arguments would exclude tbe applicability of section 7. The same view a&hq 
Sections 12 and 5 was apparently taken by the Allahabad High Court 
the matter of petition of Sita Ram [486] Kesho (I. L. R. 15 All., 14) though 
apparently the learned Judges would have taken a different view as to the 
applicability of section 7. We can see no reason, however, why the Legislature 
should have intended to allow a minor on attaining majority to appeal to the 
Privy Council but not to any other appellate tribunal. The omission of 
appeals in section 7 can hardly have been unintentional. 

Art. 177 : — 

Description of Suit. ! limitation* l Time f rom which period begins to run. 

__ __ l 

For the admission of an appeal to Six months The date of the decree appealed 

Her Majesty in Council. against.] 

ZT 7 7 77 t[Sec7695 : — Subject to such rules as may , from time to time, be 

When appeals lie to ma< j 0 byHer Majesty in Council regarding appeals from the Courts 
Queen m Council. 0 f British India, and to the provisions hereinafter contained, 

an appeal shall lie to Her Majesty in Council — 

(a) from any final decree passed on appeal by a High Court or any other Court of final 

appellate jurisdiction ; 

(b) from any final decree passed by a High Court in the exercise of origin*! Civil 

jurisdiction ; and 

(c) from any decree, when the ease, as hereinafter provided, is certified to be* fit 

^ one for appeal to Her Majesty in Council.] . 
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There is, however, another technical ground on which we must hold the 
application to be barred. By the old Procedure Code, X of 1877, section 599, 
it was enacted that an application to appeal to Her Majesty in Council must 
ordinarily be made within six months from the date of the decree. This 
section was repealed by the Limitation Act, XV of 1877, in which article 177 
was enacted. But the present Code, XIV of 1882, re-enacted the ojd section 
599, but without expressly repealing article 177. This may probably have 
been a mistake, since the Legislature again repealed section 599 by Act VII of 
1888, section 57. At the date of this decree, however, January 20th, 1835, and 
for more than six months afterwards section 599 was in force and we must take 
it that the later enactment superseded article 177. It follows from this that in 
1885 appeals to the Queen in Council were governed by the special rules laid 
down in chapter XLV of the Civil Procedure Code and were not affected by 
the general provision of the Limitation Act ; hence section 7 could not 
apply to them — Vide the decision of the Full Bench in Veerammav . Abbiah 
(I. L. K„ 18 Mad., 99). 

For the reasons above given we must dismiss the application with costs. 

NOTES. 

[ See also (1898) 3 C.W.N., 24. 1 

[487] APPELLATE CRIMINAL. 


The 27th February , 1895. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 

Queen - Em press Petitioner 

versus 

Bubharaya Pillai Respondent. 515 

Criminal Procedure Code — Act X of 1882 , ss. 195 , 407, 476 — Application for 
sanction to prosecute — Offence committed before Second-Class Magistrate — 
Court to which appeals ordinarily lie — Application by letter for sanction 
to prosecute — District Magistrate's order sanctioning prosecution and 
prescribing the Court in which the prosecution should take pla&e. 

The District Forest Officer applied by letter to the District Magistrate to take such action 
as he deemed fit against one Subbaraya Pillai, who, for reasons stated by the District Forest 
Officer, was suspected of haviug abetted the offence of giving false evidence in the course of 
proceedings instituted on behalf of the Forest Department in the Court of a Second-Class 
Magistrate. The District Magistrate had previously directed that all appeals from the Second- 
Class Magistrate should be heard by the Deputy Magistrate, but he passed an order himself 
whereby he (1) sanctioned the prosecution of Subbaraya Pillai, and (2) directed that it should 
take place in the Court of the Head Assistant Magistrate : 

Held, (1) that the District Magistrate had no jurisdiction to sanction the prosecution for 
the reason that he was not the ordinary appellate authority ; 

(2) that the second part of his order was irregular for the reasons that it was not 
authorised by Criminal Procedure Code, section 195, and he had no jurisdictio n to act under 
. Criminal Revision Case No. 643 of 1894. 
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section 476 , since the alleged offence was not btonght to his notice in the course of a jAicial 
proceeding. 

Petition under Criminal Procedure Code, sections 435 and 439, praying the 
High Court to revise the order of W. F. Grahame, Sessions Judge of South 
Arcot, on Criminal Miscellaneous Petition No. 9 of 1894. 

The petitioner in the Sessions Court sought the cancellation of an order 
of the District Magistrate granting sanction for his prosecution on a charge 
of abetment of the offence of giving false evidence in a case instituted on 
behalf of the Forest Department in the Court of the Second-Class Magistrate of 
Kallakurichi. That case having terminated, reasons for supposing the peti- 
tioner' to have committed the above offence were communicated to the District 
[468] Forest Officer, who thereupon forwarded to the District Magistrate a 
report from the Forest Ranger stating these reasons, together with a letter in 
which he asked the District Magistrate to take such action as he deemed fit 
against Subbaraya Pillai, the petitioner. The District Magistrate called for 
reports from the Second-Class Magistrate and from the Divisional Magistrate, 
and then issued a notice to the petitioner to show cause why his prosecution 
should not be sanctioned. The District Magistrate then made an order by 
which he sanctioned the prosecution and directed that it should take place in 
the Court of the Head Assistant Magistrate. 

The Sessions Judge cancelled this order on the ground that it was ultra 
vires. He said : — “ It must, I think, on the authority of Queen-Empress v. 
Kuppu (I. L. R., 7 Mad., 560) be held that in this matter the action of the 
District Magistrate cannot be upheld. It is clear that the District Magistrate 
did not act under the provisions of section 476, Criminal Procedure Code, for 
the matter was not brought before him in any judicial proceeding. Therefore 
it was not an order under that section. There remains only section 195. 
According to that section and having regard especially to the language of the 
penultimate paragraph, the only authorities which can give sanction are the 
Court before which the offence has been committed and the Court ‘ to which 
appeals from the former Court ordinarily lie.’ Appeals from the KallakurijShi 
Second-Class Magistrate ordinarily lie to the Tirukoilur Divisional Magistral#. v 
The Public Prosecutor has argued that the Kallakurichi Second-Class Magis-* 
trate’s Court is subordinate to the Court of the District Magistrate and that 
the District Magistrate has in this matter jurisdiction under the provisions of 
section 191, Criminal Procedure Code. But the penultimate paragraph of 
section 195, Criminal Procedure Code, already quoted, shows that, although 
the Kallakurichi Second-Class Magistrate may be, and doubtless is, subordinate 
to the District Magistrate, the Second-Class Magistrate's Court is sub- 
ordinate to the Court of the Tirukoilur Divisional Magistrate. As to section 191, 
Criminal Procedure Code, the law expressly lays down that no such offence as 
the one now in question shall be tried except under a sanction to be given after 
certain specified steps shall have been taken either under section 476 or under 
[489] section 195, Criminal Procedure Code, and this provision of law ousts 
in this case the authority conferred by section 191. The District Magistrate 
was indubitably not acting under the provisions of section 476. And as regards 
section 195, even if the District Magistrate could be held to have power to 
give sanction, a view which seems to be excluded by the express words of 
section 195, there was no application made for sanction to prosecute. I am 
unable to hold that a letter from an officer who was not concerned in the case; 
in which that officer requests the District Magistrate to take against a certain 
person Such steps as the District Magistrate may deem 6t, is an application 
for sanction to prosecute that person for a specific offence. 
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11 My opinion is that an application for sanotion to prosecution ought 
have been made to the Second-class Magistrate who tried the case, or to tb 6 
officer to whom appeals from the Second-class Magistrate ordinarily *ie, 
and that, on the authority of the decision already quoted, the Distort 
Magistrate had no power to grant sanction even if a regular application h 
been made to him.- In this case no regular application has been made to an 
one for sanction to prosecute the petitioner for abetment of the offence of givi rtf 
false evidence, and the* order passed by the District Magistrate is ultra vires .’g 

The present petition was preferred on behalf of the Grown on the grounds 
that the letter of the District Forest Officer, dated the 26th of June 1898, was 
equivalent to an application for sanction to prosecute and that the District 
Magistrate was competent to give the sanction. 

The Public Prosecutor (Mr. E. b. Powell) for the Crown. 

Respondent was not represented. 

Judgment : — Section 195, Criminal Procedure Code, does not make any 
particular form of application for sanction necessary, nor does it enact that 
application shall be made by any particular person. The section merely 
provides that no Court shall take cognizance of certain offences without 
a sanction. 

In the present case the sanction might have been given by the Second- 
class Magistrate or by some other Court to which his Court is subordinate, 
and for the purpose of section 195 that other Court is defined to be the Court 
to which appeals from the Second-class Magistrate ordinarily lie. 

[ 490 ] Under section 407, Criminal Procedure Code, an appeal lies to the 
District Magistrate, but, if the District Magistrate has directed that all appeals 
from Second and Third-class Magistrates in the Kallakurichi taluk shall be heard 
by the Deputy Magistrate — and we understand this to be the case — it follows 
that all appeals from their decisions shall be presented to the Deputy Magistrate, 
and the Deputy Magistrate’s Court is the Court to which the appeals ordinarily 
4e>« Had the sanction been granted by the Second-class Magistrate the appeal 
^rbfold, in the ordinary course of things, have been presented to the Deputy 
Magistrate as the Magistrabe having jurisdiction to entertain the appeal. For 
this reason we consider that the view of the Sessions Judge was correct. 

We may point out that the order of the District Magistrate was irregular 
on another ground. His order directs that the accused be prosecuted before 
the Head Assistant Magistrate. No such order Could be passed under section 
195 which must be confined to a grant of sanction, as the District Magistrate 
had no jurisdiction to act under section 476, since the alleged offence was not 
brought to his notice in the course of a judicial.proceeding. t0 We must, therefore, 
decline to interfere and dismiss this petition. 

Ordered accordingly. 
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APPELLATE CRIMINAL. 


The 9th August , 1895 . 

Present : 

§ir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Parker. 

Queen -Empress 
versus 
Rappel.* 

Penal Code — Act XLV of I860 , ss. 40, 64 — Towns Nuisances Act ( Madras ) — Act 
III of 1889 , ss. 8, 11 — Imprisonment in default of payment of a fine. 

Where a conviction has takm place under Towns Nuisances Act (Madras), 1889, section 
3, a Magistrate has jurisdiction to impose a fine and also to pronounce a sentence of 
imprisonment in default of payment of the fine. 

CASE referred for the orders of the High Court under Criminal Procedure 
Code, section 438, by H. Moberly, Acting District [491] Magistrate of Malabar, 
being Calendar Cases Nos. 80 and 114 of 1895 on the file of the Sheristadar- 
Magistrate of Cochin. 

The case was reported as follows : — 

“ The accused in the two cases were convicted of having committed 
nuisances in a public place, punishable under seotion 3 of Act III of 1889 and 
sentenced in the one case to a fine of one rupee or, in default, to two days’ 
simple imprisonment, and in the other case to s fine of eight annas, or, in 
default two days’ simple imprisonment. The legality of the alternative sen- 
tences of imprisonment is open to argument. Section 11 of Madras Act III 
of 1889 says that sections 3 and 4 of this Act shall be read with and form 
part of Act XXIV of 1859, and in its proceedings dated 7th December, 1866 
(3 M. H. C. R., App. ix), (see Weir, page 574), the High Court ruled that £ 
sentence of imprisonment in default of payment of a fine imposed under section 
48 of^ Act XXIV of 1859 was illegal. 

14 On the other hand, section 40+ of the Indian Penal Code, as amended by 
Act VIII of 1882, says that the word ‘ offence ’ as used in section 64 ‘ denotes 
a thing punishable under this Code, or under any special or local law as here- 
inafter defined,’ and section 64 of the Penal Code says that 4 in every case of 
an offence punishable with imprisonment or fine or with fine only, in which 
the offender is sentenced to a fine, it shall be competent to the Court which 
sentences such offender to direct by the sentence that, in default of payment 
of the fine, the offender shall suffer imprisonment for a certain term.’ 

44 Madras Act III of 1889 was passed after the Penal Code was amended 
by Act VIII of 1882 ; but Madras Act XXIV of 1859 was passed before the 
Penal Code became law. Madras Act V of 1865 lays down a special proce- 
dure for the recovery of fines imposed under the Police Act, and it has not 
been repealed. As sections 3 and 4 of Madras Act III of 1889 form part of Act 
XXIV of 1859, 1 am of opinion that section 64 of the Penal Code does not 
apply to them.” 

The Public Prosecutor (Mr. E. B. Powell ), for the Crown. 

The accused was not represented. 

• Criminal Revision Cases Nos. 175 and 176 of 1895. 

“ Offence” * * [Sec. 40 .—The word 44 offence ” denotes a thing made punish- 

able by this Code (or by any special or local law Act IV, 1867).] 
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Judgmettt— The High Court Proceedings of 7th December 1866 (3 M. 
H. C. Rj, App. IX) and 24th April 1873 (7 M. H. C. R. f App. XXII) werd 
passed before the Penal Code was amended by Act VIII of 1882, and the 
effect of the amendment is to make sections 40 and 64, Indian Penal Code, 
applicable to [492J offences under the Police Act XXIV of 1859. The incorpora- 
tion of sections 3 and 4* of Madras Act 111 of 1889 in Act XXIV of 1859 does 
not, therefore, now render the provisions of sections 40 and 64, Iddian Penal 
Code, inapplicable. 

We think the sentences are not open to any legal objection. 


[ 18 Mad. 4921 

APPELLATE CIVIL. 

The 26th and 30th April , 1895. 

■ Present : 

Mr. Justice Best and Mr. Justice Subramania Ayyar. 

Ajijuddin Sahib (Petitioner) Appellant 
versus 

Sheik Budan Sahib (Counter-Petitioner No. 2) Respondent.! 

Transfer of Property Act— Act IV of 1882 , s. 43 — Subsequently acquired 
interest of mortgagor — Mortgage— Decree against mortgagor's unascer- 
tained shares —Subsequent inheritance by the mortgagors of the share of 
a co-owner — Property belonging to a Muhammadan woman and 
her four children mortgaged by her and one of her sons to 
secure the repayment of a loan . 

A Muhammadan woman together with her eldest son executed a mortgage comprising 
the whole of an estate in which her younger children were also entitled to certain shares. 
The mortgagee brought his suit on the mortgage joining as defendants the younger children 
as well as the mortgagors and obtained a decree, whereby the mortgage amount was made 
payable 11 on the responsibility of the 1 shares ’ of the co-mortgagors ” ; the suit was other- 
wise dismissed and no personal decree was passed. Subsequently the shares of the co-mort- 

Neglecting to lenoe in * [Sec. 4 Whoever neglects to fence in or protect any well, 
well tank &c. tank or other dangerous place or structure, 'or, 

whoever causes any offensive matter to run from any house, 
Causing offensive matter factory, dungheap or the like into the street— shall be liable on 
to run from house &c. conviction to a fine not exceeding fifty rupees or to imprisonment 
of either description which may extend to one month.] 

f Appeal against Appellate Order No. 9 of 1894. 
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gagors were increased by inheritance from one of the other defendants who died before the 
decree was executed : 

Held , that the increased shares of the mortgagors were liable to be sold in execution of 
the decree. 


Appeal against the order of W. 0. Holmes, Distriot Judge of South Ganara 
in appeal against Order No. 40 of 1893, modifying the order of S. Raghu- 
nathayya, District Munsif of Mangalore, on Execution Petition No. 160 of 1893. 

Application by the assignee of the decree- holder for execution of the 
decree in Original Suit No. 76 of 1890. 


A Muhammadan woman and her eldest son mortgaged the whole of certain 
land in which her three younger children were also entitled to certain 
shares. The mortgagee filed Original Suit [ 493 ] No. 76 of 1890 against the 
mortgagors as defendants Nos. 1 and 2 and the three other children of the 
first mortgagor. He obtained a decree which provided that the debt sued for 
should be recovered “ on the responsibility of the first and second defendants* 
shares ” in the land in question. The suit was dismissed as against the three 
last-mentioned defendants and no personal decree was passed. One of the 
younger defendants having died, the assignee of the decree now sought to bring 
to sale in execution the shares of the mortgagors in the property including such 
rights as they acquired by inheritance from the deceased. The mother did not 
oppose the application and objections raised by the second defendant were 
overruled by the District Munsif who passed an order as prayed. This order 
was modified on appeal by the Distriot Judge, who held that the share of the 
judgment-debtor inherited from the deceased was not liable to satisfy the decree. 

The judgment-debtor preferred this second appeal. 

Bamachandra Bau Saheb for Appellant. 

Sankaran Nayar for Respondent. 

Best, J. — The appellant is assignee of the decree in Original Suit No.,76 of 
1890, which directed that the amount decreed should be recovered on the res- 
ponsibility of the first and second defendants’ shares in the land mortgaged 
the bond on which that suit was brought. 

That bond was executed by the first and second defendants (mother and 
son) on account of a debt contracted by the former’s deceased husband, the 
father of second defendant. Three other children of first defendant were also 
joined as defendants in that suit, but they and their shares in the property 
were exonerated from liability for the debt. 

Since the passing of the decree, one of those three children of first defend- 
ant has died and the decree-holder applied to have attached and sold in exe- 
cution of his decree not only the 9/24 share in the mortgaged property to which 
the first and second defendants were entitled at the date of the decree, but also 
the shares which have now devolved on the above two defendants out of the 
share of the deceased fifth defendant. 


The District Munsif ordered attachment as prayed by the decree-holder, but, 
on appeal by second defendant, the District Judge has ordered the release from 
attachment of the share inherited by second defendant in consequence of his 
brother’s death. 

[ 494 ] First defendant has nbt appealed from the District Munsif’s order. 
The question, therefore, is confined to the share inherited by second defendant 
from his deceased brother ; and the answer to the question depends upon 
whether the decree must be held to limit the liability of second defendant to the 
share possessed by him in the mortgaged property at the date of the decree. 
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In support of appellant's contention that such is not the case, we have 
been referred by his vakil to section 43* of the Transfer of Property Act, and to 
the decision of the High Court of Calcutta in Deolie Chand v. Nirban Singh 
(I. L. R., 5 Cal., 253). 

Both section 43 oi the Transfer ot Property Act and the case in Deolie 
Chand v. Nirban Singh (I. L. R,, 5 Cal., 253) are noticed by the District Judge, 
but he apparently thinks the latter case not in point, >s he presumes the decree 
in that case was for t*he fourteen annas share mortgaged, or at any rate for the 
mortgaged property. But on a careful perusal of the judgment in that case it * 
is seen that the two annas share then sought to be taken in execution of the 
decree was, at the date of the mortgage, held by the decree- holder, and obvi- 
ously could not be subject to the mortgage at the date thereof. That two annas 
share was in fact only acquired by the judgment-debtors in that case in June 
1865, the decree having been passed against them in October 1863. It is 
further clear that the fourteen annas share that had been mortgaged was made 
up of the twelve annas share, already purchased by the decree-holder in 
execution of another decree, plus a two annas share which was subsequently 
found to belong to one Ajoodhya Pershad. 

The report and the judgment are not quite consistent as to the facts, but 
that the understanding of the facts on which the learned Judges proceeded was 
as above stated is apparent from the opening sentence of the judgment from 
which I have quoted above ; and that such was also the contention of the 
judgment-debtors is apparent from page 254, where it is stated that the “judg- 
ment-debtors contended objecting that the two annas share in question was 
altogether distinct from the fourteen annas share mortgaged, yet it was held 
that the decree-holder was equitably entitled to have security, as far as it is 
possible for the debtor to give it, up to the extent of the fourteen annas for 
which he contracted.” 

In the case before us it is not denied that the additional share now sought 
to be taken in execution was included in the mortgage [49fl] executed by the 
respondent (second defendant) and his mother for the debt contracted by res- 
pondent’s father, and it seems to me that there is nothing in the decree to 
prevent so much of the share of fifth defendant in such property as has 
subsequently devolved on first and second defendants being taken in execution 
of the decree ; and [as?] the words of section 43 of the Transfer of Property Act 
“at any time during which the contract of transfer subsists” are, in my opinion, 
wide enough to cover the present case, the contract has no doubt merged in the 
decree ; but it must beheld to subsist all the same, till the mortgage is satisfied 
and the mere fact of the share in question having devolved on respondent sub- 
sequent to the decree appears to me to be no reason for holding section 43 of 
the Transfer oi Property Act to be inapplicable. I would, therefore, allow this 
appeal and setting aside the order of the lower Appellate Court restore that 
of the District Munsif . 

Respondent must pay appellant’s costs in this Court and also in the 
lower Appellate Court. 

Sobramania Ayyar, J. — Considering that the respondent and another 
originally mortgaged to the appellant the whole of the land specified in the 

* [ Seo. 43 : —Where a person erroneously represents that he 
Transfer by unauthoris* is authorised to transfer certain immoveable property, and 
ed person who subsequent- professes to transfer such property for consideration, such trans- 
ly acquires interest in pro- fer shall, at the option of the transferee, operate on any 
perty transferred. interest which the transferor may acquire in Buch property, at 

any time during which the contract of transfer subsists. 

Nothing in this section shall impair the right of transferees in good faith for consi- 
deration without notice of the existence of the said option.] 
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schedule attached to the decree and not merely the 'shares which belonged to 
the mortgagors at the date of the mortgage, I am unable to say, with confidence, 
that the intention of the District Munsif, who passed the decree, was, so far as 
the mortgagors themselves were concerned, to render nothing more than their 
shares liable for the decree amount. I agree therefore in holding that the 
order of the District Judge should be set aside and that of the District Munsif 

restored. * 

NOTES. 

£ See also Dr. Hash Bchari Ghosh on Mortgages, IV Edn, (1911), Vol., I, p. 296, where he 
remarks on this oase : “ It may, however, be permissible to doubt whether the doctrine of 
estoppel was not pushed to the very verge of the law by the Madras High Gourt in a case in 
which the interest of the mortgagors received an accession after a decree had been obtained 
on the mortgage, expressly limited bo the share which the mortgagors then actually owned 
in the mortgaged premises.” See also (1908) A.W.N., 155 ; (1903) P.R.. 89.] 

[496] APPELLATE CIVIL. 

The 16th January , 1895, 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 


Subbay ya (Plaintiff's Representative) Appellant 

versus 

Saminaday y ar (Defendant) Respondent. * 


Civil Procedure Code — Act XIV of 1882 , ss. 366 , 367 — Dispute as to right to 
represent a deceased plaintiff — Bight of his adopted son to continue the suit — 

Appeal against orders rejecting claim of alleged representative of deceased 
plaintiff and declaring suit abated. 

The plaintiff in a partition suit in which his brother was defendant died, and an applica- 
tion was made on behalf of a boy alleged to have been adopted by the widow of the deceased 
under his authority that his name be brought on to the reoord as plaintiff. This application 
was made within six months of the death of the original plaintiff. The Court of First Instance 
rejected the application which the defendant opposed on the ground that the boy had not been 
adopted, and dismissed the suit on the ground that it had abated : 

Held, that appeals lay against the rejection of the above application, and also against 
the dismissal of the suit. 

Per curiam : A dispute within the meaning of Civil Procedure Code, section 367, need not 
be between persons claiming to represent the deceased plaintiff. 

Second Appeal against the decree of H. H. O’Farrell, District Judge of 
Tanjore, in Appeal Suit No. 349 of 1893, and against bis order in appeal 
against Order No. 46 of 1893, dismissing appeals against the decree of 
A. Ramasami Ayyar, District Munsif of Tiruvalur, in Original Suit No. 413 
of 1892 and against his order made in that suit on Petition No. 623 of 1893. 

The appellant in second appeal preferred also a petition under Civil 
Procedure Code, section 622, praying the High Court to revise the proceedings 
of the District Judge in appeal against Order No. 46 of 1893. 

“ One Mahadevayyar instituted Original Suit No. 413 of 1892 against 
his brother Saminadayyar for partition and died. At the time of his death, 
he had no heir except Saminadayyar in existence. But it was said that 

* Second Appeal No. 1369 of 1894 and Oivfl Revision Petition No. 90 of 1894. 
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Ij® teK an authority to his widow to adopt, and that an adoption was mads 
of the minor Subbayya, the present appellant, who claimed to be the represent- 
atiye of the plaintiff. The adoption took place, and an applioation (Petition 
No. 623 of 1893) under section 365, Civil Procedure Code, was made to the 
[497] District Munsif within six months from the date of the plaintiff's death 
that Subbayya's name should be entered on the record in the {dace of that 
of the deoeased. ^ On that applioation, the District Munsif held that, at the 
date of the plaintiff's death, his share passed by survivorship to the defendant, no 
adoption admittedly having taken place then ; that the right to sue did not 
survive, and, consequently, that the applicant oouldmot be admitted as repre- 
sentative of the plaintiff for the purpose of continuing the suit. He, therefore, 
dismissed his application on the 10th June 1893, and on the same date made an 
order dismissing the suit on the ground that it had abated. 

Appeals having been preferred on behalf of the alleged adopted son, the 
Distriot Judge held with reference to Ahmad Ata v. Mata Badal Lai (I. L. E., 
3 All., 844) that no appeal lay against the order declaring that the right to sue 
had not survived, because there was no representative of the plaintiff on the 
record who could appeal, and as to the appeal against the Distriot Munsif s 
refusal to bring the alleged adopted son on to the record, he concurred in the 
opinion of the lower Court. 

This second appeal and revision petition were preferred on behalf of the 
alleged adopted son. 

Pattabhirama Ayyai for Appellant. 

Rama Ran for Respondent. 

Judgment. — In our opinion the order of the District Munsif of the 10th 
June 1893 and his decree dismissing the suit were wrong in point of law. It 
is quite clear that the adopted son is the legal representative of the person to 
whom be is adopted. This being so, section 371 would prevent the institution 
by him of any fresh suit. An applioation was made on his behalf within due 
tim| claiming to be the legal representative, and therefore under section 366 it 
washot competent to the Court to order that the suit should abate. The order 
of the District Munsif above mentioned must be taken to be an order within 
the meaning of section 367 ; for we agree with the Judge that a 'dispute' 
within the meaning of that section need not be between persons claiming to 
represent the deceased plaintiff. The title to represent being denied, there is 
in the present case a dispute between the claimant and the defendant. We 
therefore think the District Judge ought to have entertained the appeal. We 
also think that an appeal lay [ 498 ] against the decree dismissing the suit — 
Bhikaji Ramachandra v. Purshotam (I. L. R., 10 Bom., 220). 

We must set aside the decrees of the tiourts below, and also the order of 
the Distriot Munsif, and remand the case to the Court of First Instance for 
disposal. 

The costs incurred in the lower Appellate Court and in this Court must be 
paid by respondent, the other oosts must be provided for in the fresh decree. 


MOTES. 


r This question had been the subject of oonfliot of oase-law when in the O.P.C,, 1908, 


any person is or is not the! representative of a party, such question shall, for the purposes 
of this section, be determined by the Court.*’ 

ThSrore wmedthe; prewus cases, (1906) 80 All., 848 : 5 A.L.J., 363 ; (1902) S3 lied., 
294 i (1909) 97 Bom., 162 ; (1907) 8 M. L. T., 327 ; (1908) 6 Bom., L. R., 1041 ; (1906) 10 
G, 0., 121 ; (1906) 2 N. L. B., 7.] , 


6MAD.~ 91 


791 



V * * 

LU% 14 Mad. I{N BAMAOHANDBA BJLUju, y. KANPASAMI CHETTJ * 0 . {1896] 

* » w 

( 18 Mad. MS ] 

APPELLATE CIVIL. 

The 26th and Mfth March, 1896, 

PRBMNT : 

Mb. Justice Best and Mb. Justice Subhamania Atyab. 


Bamacbandra Bau and others... ....Plaintiffs ’ 

versus 

Kaod&sami Chetti sad others Defendants.* 


Companies Act— Act VI of 1882, s. 187 — Powers of liquidator after 
dissolution of company. 

Suit on a promissory note of the defendant in favour of a company. The note was pay* 
ride to the company or order. The company had gone into liquidation and a liquidator had 
been duly appointed. The plaintifb had purchased, together with certain other assets of 
the company, the note sued on, but did not obtain the liquidator’s endorsement of the note , 
until after the dissolution of the company was completed ; 

Held, that the liquidator had no power to endorse the note to the plaintiffs. 

Case stated fdr the opinion of the High Court under Provincial Small pause 
Courts’ Aot IX of 1887, section 17, by S. Krishnaswami Ayyar, District 
Mnnsif of Erode, in Small Cause suit No. 995 of 1893. 

Suit on a promissory note payable to a certain company or order and 
endorsed to the plaintiffs on the 10th of August 1898 by one Seshayyar. The 
company being in course of liquidation, certain of its assets, including the note 
in suit, were sold to the plaintiffs. In January 1892 a general meeting of the 
shareholders was held under Companies Act VI of 1882, section 186, at which 
it was, inter alia, resolved that Seshayyar be appointed sole liquidator in the 
{dace of others who had sent in their resignations, [ 199 ] that after the lapse 
of three months from the date of the registration of this account of this meet- 
ing this eompany shall be considered m being dissolved^ and also that these 
resolutions be sent to the Joint Stock Companies' Begistrar and be distributed 
to all the shareholders.” 

After stating the above ciroumstanoes the District Mnnsif contin ued as 
follows 

“ Seshayyar, now appointed sole liquidator under resolution No. 2, com- 
municated the above resolutions to the Begistrar of the Joint Stock Compqpiee 
two days after the resolutions were passed. On the 6th February 1892 the 
resolutions communicated by him were registered by the Begistrar, who Inform- 
ed him of the fact. And on the 6th May 1892, three 1 months from the dato 
of the registration, the oompany was and beoame dissolved, section 187. ’ ’ 

v The winding up of the oompany and ite dissolution haying thtts ly nm 
complete, and the duties of the sole liquidator now appointed under section 184 
having been fixed by the resolution No. IV, had Seshayyar power to do any- 
thing more than what had been resolved upon 7 ” 

Bamachandra Bau Saheb, Battabhirama Ayyar, Kastssrteanga Apysmgm 
and tenkntarama Banna iorPlaintiffs. 

^Advocate-General (Hep. Mr. Spring Branson), Mahadsva Ayyar and 
ffaraiimha Chartar tor Defendants. 

* Referred Outs Not. 18 to 34 of IBM. ' ' * 
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.J 4 

*. Judgment. — It has been argued on behalf of the plaintiffs that there has 
been no final and valid dissolution of the nidbi or company, but that is not a 
point, that has been referred for our consideration. 

The Question referred assumes there was a dissolution and asks whether 
subsequent to sucih dissolution Seshayyar had power to endorse the notes* 

Our answer tn this question must be in the negative, as, with the dissolu- 
tion of the mdht, the powers of the liquidator also come to an end. 

Cf. In re Pinto Silwr Mining Company (Oh. D., 278) and In re London 
and Caledonian Marine Insurance Company (11 Ch. D., 140), 


[500] APPELLATE CIVIL. 

The 27th February and 14th March , 1895. 

Present : 

Mr. Justice Best and Mr. Justice Subramania Ayyar. 

Bamanadhan Chetti (Defendant) Appellant 

versus 

Alkonda PiUai ...(Plaintiff's Bepreaentative) Bespondent. 9 * 

Mortgage of joint property — Subsequent mortgage of unascertained 
share* — Partition— Bights of purchasers in execution of 
decrees on the two mortgages. 

Joint property belonging to an undivided Hindu family, constituted of five branches, was 
mortgaged to A in 1876, and the share of one branch was mortgaged to B in 1880. A partition 
took place in 1881 when the mortgagors of B had their shares allotted to them. 

In 1888 A sued on his mortgage not joining £ as a defendant and obtained a decree, in 
execration of which he brought to sale the property comprised in his mortgage and purchased it 
in September 1889. In 1889 B sued on his mortgage not joining A as a defendant and obtained 
a decree, in execution of which he brought his mortgagors’ share to sale and purchased it and 
obtained possession in August 1889. A, in taking possession of the property purchased by 
him, was obstructed by B, but an order was made in his favour. B now sued for the 
cancellation of this order and for an injunction restraining A from taking possession of the 
property from him. 

The lower Courts decreed that the plaintiff might redeem the land on payment of one- 
fifth of the amount of the defendant’s decree. The defendant appealed against this decree, 
the plaintiff taking no objections to it : 

mid, on second appeal, that the decree wat wrong and that a decree as asked for by the 
pfa£nt£ff should be substituted for it. 

SECOND Appeal against the decree of O. Venkobaehariar, Subordinate Judge 
of TWjore,, in Appeal Suit No. 142 of 1893, confirming the decree of A. Kuppu- 
sami Ayy&ng&r, District Munsif of Negapatam, in Original Suit No. 128 of 1890, 
The facts of the ease are stated above sufficiently for the purpose of this 
report. The defendant preferred this second appeal. 


Second Appeal No. 1499 of 1894. 
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Pattabhirama Ayyar for Appellant. 

Sankaran Nayar tor Respondent. 

Judgment. — It is fonnd by both the Courts that the mortgage to plaintiff 
under Exhibit A was bond fide and for consideration, and this is a finding of 
fact not open to question in seoond appeal. 

[SOI }> The other facts of the case are; Plaintiff obtained a decree on 
Exhibit A against his mortgagor in Original Suit Nor. 18 of 1889, and in 
execution of that decree purchased the property on 29th June 1889 and was 
plaoed in possession on the 28th August 1889. See Exhibits F, Q and H. The 
property mortgaged to plaintiff was only his mortgagors’ share which was 
unascertained till partition took place in June 1881 (Exhibit B), the date of A 
being 9th January 1880. Defendant is the assignee of a prior mortgage 
(Exhibit I, dated 28th Ootober 1876), which comprised the whole of the family 
property including the portion subsequently mortgaged to plaintiff under Exhi- 
bit A by one of the branohes of the undivided family. Defendant as suoh 
assignee Bued in Original Suit No. 30 of 1888, and in execution of the decree 
obtained by him purchased the property of his mortgagor on 27th September 
1889. Neither was plaintiff made a party to defendant’s suit No. 30 of 1888, 
nor Was defendant made a party to plaintiff’s suit No. 18 of 1889. 

On plaintiff’s advertising the property for sale in execution of his decree, 
the defendant presented a petition objecting that the decree had been obtained 
oollusively and that the sale notification made no mention of the prior mort- 
gage. This petition was rejeoted on the 21st June 1889, see Exhibit E. 

After defendant purchased the property in execution of his decree, he filed 
a seoond petition complaining of plaintiff’s obstruction to his taking possession 
of the plaint property, on whioh was passed the order J allowing his claim to 
possession of it. 

It was in consequence of this order J, dated 21st March 1890, that the 
present suit was instituted by plaintiff on the 23rd idem for setting aside the 
order J and for an injunction restraining defendant from taking possession. 

Both the Courts below have treated the suit as one for redemption and 
have given a decree allowing plaintiff to redeem on payment of one-fifth of 
the defendant’s decree-debt and costs and interest. 

Hence the present appeal by the defendant, in which objection is taken in 
the first place to the deoree tor redemption as being “a relief whioh was not 
prayed for and, seoondly, to plaintiff being allowed to redeem a portion only 
of the mortgaged property. 

[8023 The first of these objections must be held to be valid. Of. Venka- 
tanarasammah v. Bamiah (I.L.R., 2 Mad., 108) ; suoh being the oase, it is 
unnecessary to consider the other objection. 

The question then is, what should be our deoree ? It is contended on be- 
half of the appellant that, as plaintiff has not appealed, or filed objections, as 
respondent, under seotion 561 of the Code of Civil Procedure, the only course 
open to us is to dismiss the suit. But, in the oiroumstanoes, this does not 
appear to be the proper course to adopt. It is neoessary for us to oonaider 
and decide what is the deoree, if any, to which plaintiff is entitled with refer- 
ence to the relief asked for in the plaint. 

From the facts stated above, it will be seen that plaintiff purchased end 
got into possession of the plaint land prior to the sale to defendant.. Con- 
sequently, at the date of this latter sale, there remained in the mortgagors no 
right or Interest in the plaint land that could be sold. Therefore, defendant, 
as purchaser of the right and interest of the mortgagors, acquired no fresh 
bright in this land over and above that already possessed by him as mortgagee. 
v 'V' , - , i 1 ■ . ' , - ' , ' ’ ’ ' 
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CL Vsnkatanarasammah v. Bamiah (I.L.B., 2 Mad., 108), Nanaek Chand v. 
Telmkdye Eoer (I.L.B., 5 Cal., 265), Dirgopal Lai v. Bolakee (I.L.B., 5 Cal., 
269). Aa suoh mortgagee, defendant may be entitled to a decree against the 
plaint land for the balance remaining unpaid under his prior mortgage, after 
deducting the amount realized by sale of the portions purchased by him. 
But that is not a question for decision in the present suit. , 

Bor the purposes of this suit, the fact that, by reason of plaintiff’s pur- 
chase of the plaint land, the mortgagors’ interest therein had ceased to exist 
prior to the defendant’s purohase is sufficient for holding that plaintiff is en- 
titled to the declaration and injunction asked for in his plaint. 

In lieu therefore of the deoree appealed against plaintiff will be given a 
decree setting aside the Subordinate Judge’s order J of 21st March 1890, and 
declaring plaintiff entitled to retain possession of the plaint land and enjoining 
defendant from disturbing sueh possession. ' 

The deoree now passed by us will not, however, affect the right of plain- 
tiff to sue for redemption or of defendant to enforce his rights as prior 
mortgagee. 

Plaintiff is entitled to his costs throughout. 


HOTB8. 

[ The earliest purchase gives the best title, not the priority of the mortgage under which 
the sale was held ; — (1903) 7 C. W. N., 106 ; (1904) 31 Oal., 737 ; (1906) 32 Oal., 891.] 


[808] APPELLATE CIVIL. 


The 31st July, 1895. 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 


Devalji Bau (Plaintiff) 

versus 

President, Municipal Commission, Madras (Defendant).* 

City of Madras Municipal Act ( Madras) — Act I of 1 884, s. 433 — Notice of action. 

In a suit against the President of the Municipal Commission, Madras, to reoover 
damages for the demolition of a house whioh had been built by the plaintiff without previous 
notice given by him under Madras Municipal Act, 1884, seetio* 266, the plaintiff proved, 
by way of notioe of action, the delivery of a letter signed by him and dated from his plaoe of 
restdenoe, which did not state where the house in question had stood, nor the date of its 
Samnliiinn nor state positively that an aotion would be brought : 

Held, that the letter was not a sufficient netioe of action. 

fUnu stated for the opinion of the High Court under Civil Procedure Code, 
se c ti on 617, and Presidency Small Cause Courts Act, 1882, seetion 69, by 
V. P. DeBozario, Third Judge of the Madras Court of Small Causes. 

The case, so far as it is pertinent to the purposes of this report, was 
stated as follows : — 

“ The plaintiff built a house within municipal limits, whioh the defendant, 
the President of the Municipal Commission, caused to be demolished. The 
plaintiff claims Bs. 600 as damages . 

* Refected Case No. SO of 1894. 

728 



I.L.8. *8 M«L SM 


HA t o. 


\ 

11 The 4rf#Hda.ntd6niw liability, states that the damages Maimed are 
excessive, and pleads that the plaintiff has not given sufficient and legal 
notice of the action according to the provisions of section 438 of the City of 
Madras Municipal Aet, 1884. 

“ This section is as follows 

U i 1 

No action shall be brought against the Commiss^ners, or any of their 
officers, or any person acting on their behalf or under their direction, for any- 
thing done or intended to be done under or in pursuance of the powers of this 
Act, until the expiration of one month next after notice in writing has been 
left at the Municipal office or at the place of abode of such person not 
[SOI] later than six months from the date on wbioh the cause of action arose. 
Such notice shall state explicitly the cause of action and the name and the 
place of abode of the intended plaintiff and of his attorney or agent, if any, 
and shall be signed by the intended plaintiff or his attorney or agent \ 

“ The notice given by the plaintiff (Exhibit A) gives his name and address, 
states that his house has been demolished by the municipal executive, and 
that he has sustained a loss of Rs. 600, and that a suit will be filed if the 
compensation claimed is not awarded. 

“ The notice A is in the following terms 

107, Chellft Pillayar Kovil Street, 
Pudupaukam, Ttiplioane, 

16th June 1894 . 


To 

The President, 

Municipal Commission, 
Madras . 


Sib, 

1 beg to bring the following few lines to your kind consideration. My 
past ignorance of the municipal regulation concerning building of houses 
silenced me into looking sorrowfully at the work of demolition of my house 
by the municipal executive ; but my present knowledge of the provisions of the 
Act incites me to claim from you compensation for my loss of Rs. 600, and 
also to bring a suit for damages if you don’t intend to grant me a compensa- 
tion. 

1 beg to remain, 

Your most obedient servant, 
Devalji Rau. 

“Mr. Morgan, the defendant’s attorney, contends that the notice is 
defective, as it does not state the time when and where the cause of action 
arose, and in support of his contention cites Breen v. Jeriein (4 Q. B., 586 ; 
s., c., 12 L. J., Q. B., 234). But in Jones v. Bird (5B. A AH., 837) and Smith 
v. West Derby Local Board (3 C. P. D., 423) it was held that it was quite 
sufficient if the notice affords plain and substantial information of the cause 
of action ; that it is not necessary to describe in specific words preoiaely how the 
» injury took place, nor is it in all oases material to state precisely where the 
iffWj cafise of action arose. The object of giving notice is * that if a public 
{ body or officer entrusted with powers happens to cpmiait an inadvertence, 
insularity, or wrong, before any one has a right to require payment in respect 
p|f:;tbat wrong, he shall have an opportunity of setting himself right, making 
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amends, restoring what he has taken, or paying for the damages he has done.' 
[Shahebzadee Shahunshah Begum v. Fergusson ( I. L. B„ 7 Cal. 499) ; 
see also seotion 485 of the Munieipal Act.] If, therefore, the notice conveyed 
sufficient information to the defendant as to the wrong for which he was to be 
sued (it is nolr alleged that any other bouse of the plaintiff was destroyed by 
the Municipality, or that the defendant had any doubt as to the particular 
wrong for which he., was to be sued), it appears to me that any informality, if it 
has not prejudiced the defendant, will not vitiate it. In Osborn v. Gough 
(8 B. & P., 550), it was held that if the information given is sufficiently 
specific and sufficiently accurate to enable the defendant to avail himself of 
the privileges and advantages that the Act intended to confer upon him, it will 
be sufficient, and it is for the defendant to show that the error or misstate- 
ment or insufficient description in the notice has deprived him of the oppor- 
tunity of taking advantage"of the Statute. In Eales v. The Municipal Commis- 
sioners of Madras (1. L.B., 14 Mad., 386), the notice was objected to by the 
defendants on the ground that it did not show the place of abode of the intended 
plaintiff and of his attorney. The High Court held the notice to be valid, and, 
adopting the language of POLLOCK, C. B„ in Jones v. Nicholls (13 M. & W., 361), 
remarked 4 we must import a little common sense into notices of this kind.' 

“ I am of opinion that the notice is valid." 

The rest of the case as stated is immaterial for the purpose of this report. 
The questions submitted were the following : — 

(i) 41 Whether the notice given in this case is valid. 

(ii) “Whether the President of the Madras Municipality was justified 
in demolishing the plaintiff’s house on the mere ground that it was 
constructed without previous notice to the Municipality under 
section 265 of the Municipal Act. " 

The Judge was of opinion that both questions should be answered in favour 
of the plaintiff. 

[506] Ambrose for Plaintiff. 

Mr. K . Brown for Defendant. 

Judgment. — We are of opinion that the letter of the plaintiff is not a suffi- 
cient notice within the meaning of the 433rd section of the City of Madras 
Municipal Act of 1884. It is insufficient because it omits to state the place 
or street in which the house alleged to be demolished stood, as also the time 
of the alleged demolition. Further, the letter does not positively state that an 
action will be brought. See Breese v. Jerdein (4 Q. B., 585 ; S. c., 12 L. J., Q. B„ 
234), and Mason v. Birkenhead Improvement Commissioners (6 H. & N. 72). 

It is unnecessary to answer the second question. 

Barclay , Morgan d On: Attorneys for Defendant. 


727 




THE INDIAN LAW. EEPOETS, MADEAS SEEIES,' 
CONTAINING CASES DETEEMINED BY THE 
HIGH COUET AT MADEAS AND BY THE JUDICIAL 
COMMITTEE OF THE PEIYY COUNCIL ON 

APPEAL FEOM THAT COUET. 

MADRAS— YOL. XIX— 1896. 

APPELLATE CIVIL. 

The 19th and 21st August, 1695. 

Present : 

Mb. Justice Parker and Mr. Justice Subramania Ayyar. 

Imbichi Kandan and others (Plaintiffs) Appellants 

versus 

Imbichi Pennu and others (Defendants) Respondents/ 

Malabar law — Makkatayam rule of inheritance — Tiyans of South Malabar. 

On the death of a Tiyan of South Malabar following the Makkatayam rule of inheritance * 
his mother, widow and daughter are entitled to succeed to his property (acquired by himself 
and his father) in preference to his father’s divided brothers. 

SECOND Appeal against the decree of A. Venkataramana Pai, Subordinate 
Judge oft South Malabar, in Appeal Suit No. 434 of 1893, reversing the decree 
of U. Achutan Nayar, District Munsif of Calicut, in Original Suit No. 578 
of 1890. 

The plaintiffs sued to establish their right to certain property left by one 
Changaran, deceased, as against the defendants, who were his mother, widow 
and daughter. Changaran was the son of Kelukutti, a deceased brother of the 
plaintiffs, with whom, it was found, they had no common property and had 
not lived as members of a joint family. The parties were Tiyans of South 
Malabar following the Makkatayam rule and the property in question had been 
acquired by Changaran and his deceased father. 

The District Munsif passed a decree for the plaintiffs. On appeal, the 
Subordinate Judge reversed this decree. 

The plaintiffs preferred this second appeal. 

[8] Sundara Ayyar for Appellants. 

Jtyru Nambiar for Respondents. 

Judgment.— The District Munsif clearly found that plaintiffs were divided 
from the late Changaran and had no community of interest with him. This 
finding was not questioned in the grounds of appeal to the lower Appellate 

Second Appeal No. 1800 of 1894. 
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Court, and the Subordinate Judge was, therefore, right in laying down that 
the question was whether, according to the law and oustom followed by 
Makkatayam Tiyans of Calicut, the property of a deceased person goes to his 
father's brothers who are not joint in interest with him rather than to his 
mother, widow and daughter. 

The dqpision of the Subordinate Judge is entirely in accordance with the 
principles laid down in Barichan v. Perachi (I. L. B., 15 Mad., 281) and Raman 
Menon v. Chathunni (I. L. R., 17 Mad., 184). It has been decided thattherule 
of impartibility applies to Makkatayam Tiyans of Calicut, and in Barichan v. 
Perachi (I. L. B., 15 Mad., 281) following the principle that self-acquired property 
lapses to the tarwad, it was held that the undivided brother succeeded in prefer- 
ence to the widow. But the case is quite different when the brothers are divided 
and have no community of interest as in this case. Here it is fonnd that the 
only property in which plaintiffs and Kelukutti ever had a common interest is 
in the family burying place, which will certainly not constitute them an 
undivided tarwad. That being so, the mother, wife, and daughter of Changaran 
who certainly belong to his tarwad are preferential heirs to his uncles who did 
not belong to his tarwad at all and had no community of interest with him. 

We think the decision of the Subordinate Judge is correct and dismiss the 
second appeal with costs. 


[3] APPELLATE CRIMINAL. 

The 15th and 21st , August , 1895 . 
Present : 

Mr. Justice Shephard and Mr. Justice Best. 


Queen-Empress 

versus 

Subbarayar.* 

Criminal Procedure Code— Act X of 1882 , ss. 87 , 88 t 89, 439 , 537 — Proclaim - 
tionfor person absconding — Attachment of his property — Irregularity in publica- 
tion of proclamation — Bevisional powers of High Court . 

An accused person for whose arrest a warrant had been issued having absconded, a 
proclamation was issued and affixed to the Court-house on the 6th of November requiting 
him to appear on the* 11th of December 1893, and his property was attached. The proclama- 
tion was not published at the village where the accused resided until the 15th of November. 
The accused surrendered on the 25th of June 1894 and applied for restoration of the property 
under Criminal Procedure Code, seotion 89, and an order was made by which the restoration 
of his property was refused. The accused preferred a petition to the High Court for the 
revision of that order ; 

Held, that there was no legal proclamation under Criminal Procedure Code seotion 6T, 
and that the order should be set aside and the attachment declared void. 

Petition .under Criminal Procedure Code, section 439, prayingthe High Cmfcrt 
to revise an order of E. J. Sewell, Acting Sessions Judge o! Tanjore, in Criminal 


Criminal Revision Case No. 185 of 1895. 
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Appeal No. 93 of 1894, modifying the order of B. B. Clegg* Joint Magistrate 
of Kttmbakonam, in Magisterial Case No. 6 of 1893. 

On the 14th October 1893 a warrant was issued by the Joint Magistrate 
for the arrest on a eriminal charge of one Kuthur Subbarayar. The warrant 
was not executed and it was reported that the accused had absconded. A 
proclamation under Criminal Procedure Code, section 87, was issued* on the 6th 
of November, the date fixed for the appearance of the accused being the lltb 
of December 1893. The proclamation was published by the affixing of a copy 
on tho Court-house on the 6th of November, but it was not published in the 
place where the accused resided until the 15th of November. The property of 
the accused was attached under Criminal Procedure Code, section 88, after the 
issue of the [4] proclamation. The accused surrendered on the 25th of June 
1894 and he was then heard to show cause under Criminal Procedure Code, sec- 
tion 89, why his property should be restored to him. The Magistrate held that 
the acousedhad been absconding, that the want of completeness in the publica- 
tion of the proclamation was a mere irregularity which he regarded as imma- 
terial with reference to Criminal Procedure Code, section 537, and he made 
an order that the property should be sold and the sale-proceeds credited to 
Government. The Sessions Judge on appeal concurred in the finding that the 
accused had been absconding, but altered the order appealed against into one 
refusing to restore the property to the accused. 

The accused preferred this petition. 

Mr. K . Brown and Sivasami Ayyar for Petitioner. 

The Government Pleader and the Public, Prosecutor (Mr. E . B. Powell) 
for the Crown. 

Judgment, — The only point argued on behalf ’of the petitioner was that 
any proceeding under the 88th section of the Criminal Procedure Code was 
vitiated by the fact that the proclamation had not been published in due accord- 
ance :jyith the provisions of the previous section. The 87th section authorizes 
the issuing of a proclamation requiring the absconding person “ to appear at 
a specified place and at a specified time not less than thirty days from the 
date of publishing such proclamation.” The section then proceeds : 

“ The proclamation shall be published as follows: 

(a) it shall be publicly read in some conspicuous place of the town or 

village in which such person ordinarily resides ; 

(b) it shall be affixed to some conspicuous part of the house or home- 

stead in which such person ordinarily resides or to some conspicu- 
ous place of such town or village ; and 

(c) a copy thereof shall be affixed to some conspicuous part of the 

Court-house.” 

The proclamation requiring the petitioner to appear on the 11th December 
was issued on the 6th November and on that day affixed to the Court-house. 
It was not published in the village in which the petitioner resides till the 15th 
November. 

[5’J Clearly therefore there was a failure to comply with the provisions of 
the section. The minimum allowance of thirty days was not allowed to the 
petitioner as from the date of the proclamation in the village. 

Apart from the provisions of the 537th section of the Code which were 
invoked by the Magistrate, there can be no question that the proclamation 
was vitiated by the defect. 

Section 87 prescribes certain rules with regard to time and with regard 
to place. In respeot of these matters the section is imperative and the neglect 
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of the rule with regard to time is no more excusable than would bo the neglect 
of the rule requiring publication in two places. Suppose that the petitioner 
had, in consequence of his failure to attend in obedience to the proclamation, 
been charged under the 171th section of the Indian Penal Code, could it be 
said that he was legally bound to attend in obedience to the proclamation, 
when it appeared that the proclamation had not been duly made and published 
under the 87th section of the Procedure Code ? Clearly npt. 

In the ordinary case of a summons it is necessary in order to establish 
a charge under the 174th section of the Penal Code to prove that the summons 
was duly served on the person charged. In the case of a proclamation 
personal service being impracticable, other modes of bringing the order to the 
notice of the person addressed are prescribed. It appears to us that whether 
personal service or substituted service has to be proved, equally strict proof 
should be demanded in order to establish a charge under the 174th section of 
the Penal Code. If a charge under that section had been brought against the 
petitioner, it could never have been suggested that the provisions of the 537th 
section of the Criminal Procedure Code should be used to supplement the 
deficiency of proof, nor can we understand how the Magistrate could imagine 
that he had any right to utilize that section in the actual proceedings. He 
was not sitting as a Court of appeal or revision, but as a Magistrate enforcing 
the penal consequences of alleged disobedience to a proclamation. 

It may be suggested that, although the Magistrate was not at liberty to 
refer to the 537th section, it was competent to the Sessions Judge on. the 
appeal or is competent to this Court to consider whether the provisions of 
that section should be applied. It was contended that the defect in the 
proclamation was an error; [6] omission or irregularity within the meaning 
of the section. If it were necessary to decide the point we should hesitate to 
accede to this contention. But the present case is peculiar. The Magistrate 
had to consider whether a legal proclamation had been legally published* It 
was his duty in considering this to have regard to the actual facts as^hey 
appeared before him. Instead of confining himself to the facts he exercises a 
dispensing power which he does not possess, and by the aid of it holds that 
the proclamation was a legal one. In our opinion the proceedings of the 
Magistrate was wholly illegal. 

There was no legal proclamation. The petitioner could not have been 
convicted on a charge of disobedience to the proclamation and for the same 
reason the other penal consequences of disobedience cannot be visited on the 
petitioner. 

The order of the Sessions Judge who adopts the reasoning of the Magis- 
trate is wrong and must be set aside, as also that of the Joint Magistrate and 
the attachment declared void. 


NOTES. 

[This was followed in (1911) 14 I.C., 757 : 14 Bom., L.R., 163. J 
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[19 Had. 6] 

OBIGINAL CIVIL. 

The 3rd October, 1895. 

PrbsBKT : 

Mb. Justice Subbamania Ayyar. 

Kandasami Filial (Plaintiff) 

versus 

Murugammal (Defendant) .* 

Hindu law — Wife's right of maintenance among Sudras — Continued 
unchastity and misconduct. 

In 1887 a suit was instituted against a Sudia by his wife and a decree was passed for her 
maintenance. The judgment-debtor now sued to have that decree sot aside, alleging that 
his wile had since committed adultery and given birth to an illegitimate child. The wife 
denied the adultery and stated that her husband had become reconciled to her and that 
her child was legitimate. It was found that the plaintiff’s case was established and that 
the defendant’s misconduct had been recent, open and continuous : 

Held , that the decree in the previous suit should be set aside, and that the defendant 
was not entitled to a bare maintenance. 

[73 Quaere : Whether apart from the other circumstances in the case, the fact of having 
givexi birth to an illegitimate child would have constitued a bar to the wife’s claim to bare 
maintenance. 

THE facts of the case are stated above sufficiently for the purpose of this 
report. 

Mr. J. Adam for Plaintiff. 

"1 Gurusami Chetti for Defendant. 

Judgment. — The plaintiff in this case seeks to set aside the decree passed 
in Original Suit No. 129 of 1887 in favour of the defendant, his wife, awarding 
to her a maintenance of ten rupees per mensem. The suit is founded on the 
allegation that in 1893 the defendant committed adultery with one Velayuda 
Asari. The defence is a simple denial of the case set up in the plaint. 

The only issues to be determined are— has the plaintiff made out the case 
set up by him, and, if so, to what relief is he entitled ? 

[His Lordship recorded an admission that the parties had separated in 
1886 and had never since resided together, and, after discussing the evidence, 
Stated, as his finding thereon, that the defendant had in 1893 become pregnant 
by Velayuda Asari and had given birth to a child by him. The judgment 
continued as follows : — ] 

I have no hesitation in finding that the plaintiff has made out his case. 

As to the relief prayed, it has been contended on behalf of the defendant, 
that she is entitled under any circumstances to at least bare maintenance. 
Honamma v. Timannabhat (I. L. R., 1 Bom., 559) relied upon in support of 
this contention has been dissented from in Vahi v. Oanga (I. L. R., 7 Bom., 84). 
In Roma Nath v. Rajonimoni Dasi (I. L. R., 17 Cal., 674, 679), PSTHBEAM, 
0. J., and Banebjee J., however, seem inclined to hold that the view taken in 
the earlier Bombay case is warranted by the texts of Hindu law, and further 
that it has the support of reason, inasmuch as the allowance of mere food and 


* Civil Suit No. 143 of 1895. 
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raiment to an unchaste woman is prescribed in order that she may have a 
locus pcsnitentice, and that she may not be compelled by sheer necessity to 
continue to lead a life of shame and misery. However, in Nagamma v. Vira- 
bhadra (I. L. B., 17 Mad., 392) reoently decided by this Court, the learned 
Chief Justice and Shephard, J. observe: “We must follow the decision in Vaht 
v.C8] Ganga (I. L. B., 7 Bom., 84) and Vishnu Shambhog v. Manjamma 
(I. L. B. t Bom., 108), and hold that; unchastifcy of widow deprives her 
wholly of her right to maintenance. No text has Keen cited in favour 
of the theory that a bare maintenance can be allowed/ 1 In the above 
oases it will be seen that the question related to the provision to be 
made for widows, whilst here it is as to the maintenance of a wife. 
Beferring to the existence of a distinction between the two desses of 
oases, Sargent, C.J., in Vatu V. Ganga (I. L. B., 7 Bom., 84), already 
cited, observes thus : “ The only analogous cases in which such a dis- 

tinction is to be found, are those of an adulterous wife and mother |$r 
which special texts are provided. The close and tender relations which exist 
between husband and wife and mother and son may well account for ,^e 
ancient law-givers laying down, as a rule of conduct, for a husband and son, 
that even the wife or mother who has been guilty of unchastity should not be 
left in a state of perfect destitution ; but it has still to be determined how far 
these texts will be regarded as mandatory and not merely preceptive; and if 
the former, in what cases and to what extent the Court will enforce them." 

It must be admitted that the point is one of some difficulty. For although 
the doctrine of the ancient law-givers enunciated in the texts in quetf^n is 
grounded on the sound considerations adverted to by Fetbeham, 

Banhrjee, J., yet it is not easy to formulate precisely the cases in 
extent to which that doctrine is to be applied. But assuming that the texts 0m f. 
not mere moral precepts but mandatory, I think— following the view adopts# 
by the Calcutta Court in Roma Nath v. Rajonimoni Dasi (I. L. B., 17 0&L, 
674, 679), in the case of the widow — it can be safely laid down that maintenance, 
however small, ought not to be awarded by Courts, even to a wife, when it 
appears that she, about the time of the litigation, persists in a vicious course 
of life. To hold otherwise would be contrary to all morality and principle; 
and I have little doubt that before a decree for maintenance is given to a wife 
who has once been guilty of infidelity, she must show, not only that at tte 
time of the plaint and the trial she was leading a chaste life, but also that she 
had done so for a sufficient period previously so as clearly to lead to the 
conclusion that she has completely renounced her immoral course, apd that, 
in fact, she is a reformed woman. In the present case, however, there is not a 
[9] particle of evidence to prove such is the case with the defendant. On the 
contrary, the defendant appears to be so strongly addicted to vice, andher 
misoonduct has been so recent, open and continuous, that I am unable to sa y 
that I am satisfied that even the idea of definitely changing her present inode 
of life has occurred to her. Her case seems, moreover, to be complicated by the 

. fact that she is the mother of an illegitimate child ; since a text of Yajnavalkya 
treats conception by unlawful commerce to be such an aggravation of a disloyal 
wife's offence as to justify complete desertion by the husband, though it should 
be added that Vijnaneswara appears to restrict the text to thepase of the three 
regenerate classes — Colebrooke’s Digest, book IV, chapter I, verse LXXVII ; 
and therefore, by implication, to hold it to be inapplicable to Sudras, to which 
caste the parties in the present case belong. But whether even among Sudras 
the existence of an illegitimate issue born to the wife before she ohanged her life 

. Would not, under certain circumstances, be an obstacle in the way of her 
plaiming even bare maintenance is rather & delicate question. However this 
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may be, and although no doubt a mere false defence by itself would not deprive 
the party setting it up of her legal right, the attempt which the defendant has 
made in this case to fasten upon the plaintiff as his legitimate issue the fruit 
of adultery is clear proof that she is far from a penitent wife who may be 
allowed to seek the benefit of the humane provision mentioned in the texts 
referred to in Valu v. Oanqa (I. L. R,, 7 Bom., 84) and Roma Nath v. 
Rajonimoni Dasi (I. L. R., 17 Cal., 674, 679). • 

The plaintiff is, 'therefore, entitled to the relief claimed. I set aside the 
.({Scree in Original Suit No. 129 of 1889 and the execution proceedings taken 
therein subsequent to this suit. The defendant must pay the costs of the 
plaintiff. 

Ramanujachariar , Attorney for Plaintiff. 


^ NOTES. 

[ Upon the effect of unchastity on the right to maintenance, see the judgment of 
Cbandavarkar J., in 34 Bom., 278 : 12 Bom., L.R., 196. See also 17 Cal., 674 ; 26 All., 821 ; 
lljkAll., 882 ; 16 C. W. N., 964. Reformation of character or condonation is necessary : — 
28M.*L. J„ 289.] 



[10] APPELLATE CIVIL. 

The 7th and 13th August, 1895. 
Present: . 

Mr. Justice Shephard and Mr. Justice Best. 






Municipal Council, Nellore (Defendant) Petitioner 

versus 0 

Rangayya (Plaintiff) Respondent.* 


District Municipalities Act (Madras)— Act IV of 1884 , ss . 72 , 97 , 262. 

The plaintiff built a house at Nellore, the construction of which was completed on the 
|Jfth of August 1893. The Municipal authorities of that place, being governed by Madras 
District Municipalities Act, gave notice of assessment on the 11th of September, levied the 
tax ^Assessed, and credited it as the tax due for the half-year ending on the 30th of 
September 1893. The plaintiff now suad to recover the amount paid by him as having been 
illegally levied : 

Jfyld, that under the provisions of District Municipalities Act, section 262, the suit 
' was riot maintainable. 

POTION binder Provincial Small Cause Courts’ Act IX of 1887, section 25, ' 
praying the High Court to revise the decree of W. Gopalachari, District Munsif 
of Nellore, in Small Cause Suit No. 552 of 1894. , 

Suit to recover Rs. 3-6-0, being the amount of the tax alleged to have 
been illegally levied from the plaintiff by the defendant on account of house- 
tax, The defendant, which was a municipal council constituted under the 
Madras District Municipalities Act, (Act IV of 1884), admitted that the tax 
bid been levied from the plaintiff and credited as the tax due for the half-year 
ending the 30th of September 1893 in respect of a house, the building of which 
was completed on the 15th of August 1893. It was pleaded that the tax was 

* Civil Revision Petition No. 518 of 1894. 
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levied in accordance with law, and also that the suit was not maintainable* 
with reference to section 262 of the Act above referred to* This section is as 


follows : — 

“ 262. (l) No assessment, charge or demand of a tax made under the 

Assessment, &e., not authority of this Act shall be impeached or affected 
to be impeached if A^t sub- by reason of any mistake in the name, residence, 
s n ia y oo p le wi h. place of business or occupation of any person liable 
to pay the tax, or in the description of any property or thing liable to the ta^, 
or of any mistake in the amount of assessment [11] or tax, or by reason^! 
any clerical error, provided the directions of this Act shall have been in substanogf 
and effect complied with ; and no proceedings under this Act shall, for want of 
form, be quashed or set aside in any Court of Justice. 

(2) No action shall be maintained in any Court to recover money "paid in 
respect of any tax, toll or fee assessed or levied, or any payment collected* 
under this Act, or to recover money or damages by reason of any assessmenl 
made, tax, or toll or fee levied, or any payment under this Act, provided that 
the provisions of this Act relating tp the assessment and levy of taxes, tolk 
and fees, and to the collection of payments have been in substance and effeii 
complied with. 

(3) No distress or sale under this Act shall be deemed unlawful, nor shall 

Distress not unlawful for an ? P erson ma king the same be deemed a trespasser 
want of form. on account of any error, defect or want of form in tfc 

bill, notice, schedule, form, summons, notice of dlL 
warrant of distress, inventory, or other proceeding relating thereto ; noil 
such person be deemed a trespasser ab initio pn account of any irregi| 
afterwards committed by him. 

Special damage . “ Provided that every person aggrieved by 4, 

actionable. irregularity may recover satisfaction for any sp<S 

* damage sustained by him.” 

The District Munsif overruled both of the pleas above referred tol 
passed a decree as prayed. 

The defendant preferred this petition. 

Pattabhirama Ayyar for Petitioner. 

Subramania Ayyar for Respondent. 

Shephard, J. — This action is brought to recover the sum paid by rth(| 
plaintiff in respect of the first instalment of the tax on a house for th$i$e$g 
ending with March 1894. The construction of the house not having 
completed till August 1893, it is contended for the plaintiff that the 
not leviable for the first half of the year and must, therefore, be recoverable bj 
action. On the other hand it is argued on the defendant's behalf that 
action is barred by the 262nd section of the Act of 1884. Unless^it callp 
shown that the plaintiff is, under the circumstances, saved by the provie^’tt 
that section, this defence must clearly prevail. 

[12] It is said that the provisions of the Act relating to the assessment 
and levy of taxes have not been in substance* and effect complied with 
because according to the right construction of the Act a house not completec 
at the beginning of the year cannot be made the subject of taxation. It is no 
said that in any other respect there has been a departure from, or neglect of 
the provisions of the Act relating to the assessment of the property. 

For ttjie purpose of any argument regarding the construction of the 262m 
section, it Jnust be assumed that money paid and sought to be recovered i 
‘ which was not legally payable by the plaintiff. 1 
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^ The second clause of the section is one of a group of provisions designed 
to give special protection to the municipal council. 


The 261st section provides for notice of action ; the first clause of the 
262nd section provides for certain specified cases of mistake. 

The second clause provides that no action shall be maintained to recover 
money paid in respect of any tax assessed or levied under it. Then follows 
Jfoe proviso. It is clear that this clause is not intended to be restricted to 
|$Sose cases id which there has been a mistake such as is provided for in the 
'first clause. 

The second clause presupposes a case in which a tax has been illegally 
levied and only requires that the provisions of the Act relating to assessment 
and levy shall have been complied with. 


Assuming that the commissioners have made a mistake, and ought not to 
ave levied a tax on the plaintiffs house for the first half-year, I think they 

« e entitled to the protection which they claim under the 262nd section. It 
nnot be said that the house-tax was not in legal existence in Nellore ; the 
modus operandi presented by the Act was adopted, and all that can be charged 
against the defendants is that they made a mistake of law, or of fact, in 
assessing this particular house of the plaintiff. Such a mistake does not, I 
think, bring the case within the proviso which, as I read it, is aimed at illegal 
*J^c,tjons made by a council or its officers arbitrarily and without any regard 
^ " provisions of the Act. 



ie case is not in my opinion distinguishable from that cited on the 
lant’s behalf [Kamayya v. Leman (I. L. R, 2 Mad., 37)1 . The plaintiff’s 
iy is by appeal under the 97th section of the Act. In this [13] view 
{’Vihe case it is unnecessary to consider whether in the sections relating to 
^tax on buildings the existence of the building at the beginning 6f the period 
for^vhich the tax may be charged is presupposed. 


I would reverse the decree of the District Munsif and dismiss the suit 
with costs throughout. 

Best, J. — The question is whether this suit for recovery of a sum of 
^Bs. 3-6-0 collected by the Municipal Commissioners of Nellore as house- tax 
foj^t|>e half-year (March to September 1894) is maintainable. 

'j'Thfl District Munsif has held that it is, on the authority of Tuticorin 
Mi^^pality v. South Indian Railway (I. L .R, 13 Mad., 78). In that case the 
mbggjiy sued for was money that had been collected by the Tuticorin Munici- 

g iity in direct violation of section 60* of the Act, which exempts a person who 
4 ’paid profession tax in one municipality from liability to pay for the same 
hiii&'year in another municipality. It was therefore clearly a case in which the 
provisions of the Act relating to the assessment and levy of the tax had not 
been' in substance and effect complied with, and therefore within the proviso 
of section 262. 

The present case is different, as no express provisions of the Act can be 
held to have been contravened. That it never could have been intended 
that a newly-built house that only became habitable six weeks before the 
expiry of the half-year should be taxed for the whole half-year may be inferred 

No liability for half- *[3eo. 60 : — No person shall be liable to the payment of the tax 
yearly tax in more than under section 58, who shall prove that he has paid the tax for 
one municipality. the same half-year in any other municipality.] 
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from section 72* which provides for remission of the tax on vacant buildings ; * 
but dearly there is no ground on which it can be held in the present case that 
the tax has been imposed or levied in contravention of any express provision 
of the Act ; and such being the case, Kamayya v. Leman (I. L. B., 2 Mad., 37) 
is authority for holding that the suit is not maintainable. 

It must* therefore, be dismissed and the lower Court’s decree set aside. 


NOTES. 

[ Substantial non-compliance with the provisions of the Statute imposing tax is action* 
able as well in the case of levy from a wrong person as in the case of an illegal tax . — (1900) 
H Mad., 206 ; (1899) 28 Mad., 628 ; (1897) 21 Mad , 267 ] 


[ 14 ] APPELLATE CRIMINAL. 


The 2nd October, 1895. 

Present . 

Sir Arthur J. H. Collins, Kt„ Chief Justice, and 
Mr. Justice Parker. 


Queen-Empress 

versus 

Venkataratnam Panfciilut 

Criminal Procedure Code— Act X of 1882 , >s, 161 , 172 . 


At the beginning of a trial in the Court of a Presidency Migistrate, an application we# < 
made on behalf of the aesu^i for a cDpy of th s Police charge-sheet which contained the 
whole of the prosecution evidence as set forth b> the Police, and extracts from, if not 
copies of, the Police diary. The application was rejected by the Magistrate 

Held, that the High Court should not on revision interfere with the order of the 


Magistrate. 


PETITION under Criminal Procedure Code, sections 435 and 439, praying the 
* High Court to revise the order of 0. R Jones, Chief Presidency Magistrate, 
Madras, dated 30th September 1895, in Calendar Case No. 25834 of 1895 . ** 
The facts of the case and the reasons for the order sought to be revised 
were stated by the Chief Presidency Magistrate as follows : — 

" On Calendar No. 25834 of 1895, wherein Venkataratnam Pantulu is 
charged by the Police with theft in a building, being called on for heating, 
Mr. L. Gordon applied, on behalf of the accused, for a copy of the Police 
charge-sheet. This was refused for the following reasons : — 

J do not know of any provisions of law in the Criminal Procedure Code 
or elsewhere which entitles the defence to call for a copy of the charge-sheet* 
I am willing to give a copy of the charge preferred 'by the Police, though the 


*[Sec. 72 : — (1) When any building has been vacant for 60 consecutive days in any balf- 

^ year, the chairman shall remit so much, not exceeding one-half 

of the tax due for that half-year, aa la proportionate to the 
3 * number of days during which such building has been vacant. t 

(2) No person shall be entitled to such remission unless the owner of the house or his 
agent shall, at or about the time that the house becomes vacant, give notice of such vacancy 
to the chairman.] 

tGrimmal Eevision Case No. 610 of 1695. 
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defence is not legally entitled to that until the charge has been framed by the 
Court under section 210* or 255*, Criminal Procedure Code. 

Police charge-sheets put in by the Madras City Police contain a good 
deal of information for the use of the Magistrate, and are certainly extracts from 
if not copies of the Police diary which, [18] under section 172, Criminal 
Procedure Code, the defence is not allowed to call for or to see. 

• 

To allow the defence to see the whole of the prosecution evidence before 
the enquiry or trial would simply amount to placing the whole case for the 
prosecution at their disposal. The witnesses would be liable to bribery and 
intimidation, and with ignorant witnesses who might be induced to omit or 
include one single statement while otherwise telling all the truth, this would 
very often cause a true case to break down. 

I am unable to see how a prior knowledge of what the prosecution 
witnesses are going to say can benefit the accused, unless he makes an unfair 
and illegal use of that knowledge. As the evidence of each witness is given 
and recorded, the accused is given ample opportunity to cross-examine, or if he 
desires it, he may reserve his cross-examination until the prosecution is closed. 
Again, when called upon for his defence, he can re-call and cross-examine any 
witnesses he likes. 

For these reasons I consider that to give the accused a copy of the charge- 
sheet before the trial would give him a most unfair advantage, if inclined to use 
the knowledge thus gained improperly, and would be of no benefit to him if 
ndt so inclined and therefore, in the absence of any provision of the Criminal 
PfiDJjedure Code entitling him Jo it, I refusei to grant the copy applied for." 

The accused preferred the petition. 

The grounds on which the above order was sought to be revised were 
Stated in the petition as follows : — 

“ (1) Because the Police cannot extend the privilege given by section 172, 
Criminal Procedure Code, to documents other than diaries by incorporating the 
contents of a diary into such documents. 

II (2) Because ati accused person is entitled to inspection of the charge- 
sheet in Court, and if a copy is not granted beforehand, delay may be occasioned 
b^ necessary adjournments. 

M (3) Because the ruling of the Magistrate is contrary to the principle laid * 
down in Sheru Sha v. The Queen-Empress (I. L. R., 20 Cal, 642) and Bikao 
Khanv, The Queen-Empress (I, L. R., 16 Cal., 610)." 

Mr. H. G. Wedderburn for Petitioner, 

The Crown was not represented. 

[16] Judgment. — We are not prepared to hold that the Chief Presidency 
Magistrate was wrong in refusing a copy of the charge- sheet to the prisoner’s 
attorney at the present stage of the proceedings. 

The petition is dismissed. 

Gordon , Attorney for Petitioner. 


•[Sec. 210 : — When, upon Buch evidence being taken and such examination (if any) being 

When charge is to be 
framed. 

Charge to be explained, 
and copy furnished to 
accused. 


made, the Magistrate finds that there are sufficient grounds for 
committing the accused for trial, he shall frame a charge under * 
his hand, declaring with what offence the accused is charged. 

As soon as the charge has been framed, it shall be read and 
explained to the accused and a copy thereof shall, if he so 
requires, be given to him free of cost.] 
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APPELLATE CIVIL. 

The 26th and 31st July , 1895. 

♦ Present : 

Mr. Justice Shephard and Mr. Justice Best. 


Eacharan Patter and another (Appellants) 

versus 

Appu Patter and others (Respondents).* 


Court Fees Act— Act VII of 1870 , ss. 6\ 7 (ix), 17— Redemption suit against 

mortgagee in possession — Arrears of rent covenanted for, to he deducted .j, 
from the mortgage amount. 

In a redemption suit agiinst a mortgigae in po*s33sion, when the mortgagee has not paid 
rent which has been stipulated for, and the plain tiff asks for an account in taking which the 
arrears of rent should be deducted from the mortgage amount : 

Held , that the CDUrt fee should b 3 computed according to the principal sum expressed 
to be secured by the mortgage. ' 

CASE stated for the opinion of the High Court under Civil Procedure Qpfie, 
section 617, by R. S. Benson, District Judge of South Malabar, in Appeal Sniff*. 
No. 512 of 1894. 

The case was stated by the District Judge as follows : — 

11 Under section 617, Civil Procedure Code, and following the precedent of 
the reference in Venkappa v. Narasimha (I, L. R., 10 Mad., 187), and Rama 
Varma Rajah v. Radar (I. L. R., 16 Mad., 415), I have the honour to refer the 
following question as to Court fees for orders of the High Court : 

“ In a suit for redemption of land demised on kanom, the plaintiff also 
claims arrears of rent due under the demise and prays for the recovery of the 
"land on payment of the amount of the kanom minus the arrears of rent. What 
is the Court fee payable on the plaint ? Is it to be calculated on the kanom 
amount, or on that sum plus the arrears of rent claimed ? 

[17] " The question is of much importance in this district both from a fiscal 
point of view and also as affecting the distribution of work in the Courts, as it, 
is believed that the valuation of the suit for purposes of jurisdiction would 
follow the valuation arrived at for the purpose of the Court Fees Act. 

“Unfortunately neither the practice nor the rulings of the Courts on the 
point appear to be altogether clear and consistent. 

^ “The question came before me recently in Civil Miscellaneous Appeal No. 42 
of 1894, and the conclusion I arrived at was that- the claim for redemption 
and the claim for rent were distinct causes of action, and that a suit like that 
under consideration embraced two distinct subjects, in regard to either or both 
of which relief might be given or refused ; and that therefore under section 17 
of the Court, Fees Act, the institution fee on the plaint should be calculated on 
the aggregate of the value of each subject. 


Referred Case No. 34 of 1894. 
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“ This ruling of mine, however, which is mainly based on the recent ruling 
in Konna Panikar v. Karunakara (I. L. R., 16 Mad., 328), is opposed to what 
has been the practice of all the Courts of this district (except Shernad) since 
the case of Subramanya Bharatengal v. Eunnan [Civil Revision Petition 
No. 387 of U889 (unreported)] in 1889. 

“ The same question is now pending before me in Appeal Su^jb No. 512 of 
1894, in which the plaintiff sued to redeem a kanom demise of Rs. 970 and to 
recover arrears of rent amounting to Rs. 675 on payment of the balance due 
after deducting the arrears of rent from the kanom. The lower Court dis- 
allowed the prayer for redemption, but gave a decree for a portion of the rent. 
The appeal is against (1) the disallowance of the alleged right to redeem, and 
(2) the dieallowance of part of the rent claimed. Court fee has been paid in 
each Court only on the kanom amount, but I am of opinion that it should also 
be paid on the rent claimed. Many similar cases are pending, and it is highly 
desirable that the question should be authoritatively settled at an early date." 

Counsel were not instructed. 

Shephard, J. — As I understand the reference, the suit is an ordinary suit 
for redemption in which, owing to the fact that the mortgagee in possession has 
not paid the stipulated rent, the plaintiff asks for an account, in taking which 
the arrears of rent will be deducted from the mortgage amount. 

[18] In my opinion the Court fee ought in such a case to be computed 
according to the principal money expressed to be secured by the mortgage. In 
Konna Panikar v. Karunakara (I. L. R., 16 Mad., 328), it is distinctly said that 
the suit was to redeem the land and to recover arrears of rent. On that basis 
the judgment proceeds. Subramanya Bharatengal v. Kunnan [Civil Revision 
Petition No. 387 of 1889 (unreported)] seems exactly in point. 

I would answer the reference by holding that the fee must be computed 
on the amount of the mortgage. 

Best, J. — The suit is not for redemption and rent, but for redemption on 
payment of the kanom amount, the arrears of rent due from the kanomdar 
being deducted. 

I am of opinion that the Court fee payable must be calculated on the 
kanom amount. 
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APPELLATE CRIMINAL. 

The 2nd and 11th October, 1895. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 

Queen-Empress 

versus 

Tirunarasimha Chari." 

Criminal Procedure Code — Act X of 1S82, ss. 144, 435, 476 — Enquiry 
before issue of an order under s. 144 — Judicial proceeding — False evidence. 

A Magistrate, making an enquiry before issue of an order under Criminal Procedure Code, 
section 144, is acting in a stage of a judicial proceeding and has, therefore, jurisdiction to 
take action under section 476, if he is of opinion that false evidence has been given before 
him. 

PETITION under Criminal Procedure Code, sections 435 and 439, praying 
the High Court to revise an order of the Taluq Magistrate of Madurantakam, 
dated the 15th May 1895. 

By the order in question the Taluq Magistrate directed the prosecution of 
the petitioner for offences under Indian Penal Code, sections 181, 193. The 
offences in question were charged to have been committed in the course of an 
enquiry held under Criminal Procedure Code, section 144. 

[19] The further facts of the case appear sufficiently for the purpose of 
this report from the judgment of the High Court. 

Mr. H. G . Wedderhurn for Petitioner. 

The Government Pleader and Public Prosecutor (Mr. E. B. Powell) for the 
Crown. 

Judgment: — On April 27th, 1895, an order was issued by the Taluq 
Magistrate of Madurantakam, under section 144 of the Criminal Procedure 
Code, forbidding the erection of a stone-cut Vadagalai namara over the entrance 
of an Odayavar shrine in a certain temple, on the ground that such erection 
would lead to a riot. The Magistrate took proceedings in the first place on 
the report of the Village Munsif, which was followed by a police report and a 
petition from various persons. Before passing the order, he took a deposition 
from the dharmakartha, Tirunarasimha Chari, and several others. 

There is no question as to the jurisdiction of the Magistrate to pass the 
order, and under section 435, Criminal Procedure Code, his proceedings are not 
subject to revision by the High Court. But after the issue of the order, viz., on 
May 15th, 1895, the Magistrate, under section 476, Criminal Procedure Code, 
directed the prosecution of the trustee Tirunarasimha Chari for giving false 
evidence (sections 181 and 193 of the Indian Penal Code), the alleged false 
evidence being that the trustee had sworn the namam was an old one, whereas 
in truth it was an entirely new one. The District Magistrate refused to inter- 
fere with this order, and the first question for determination is whether the 
deposition was taken by the Taluq Magistrate “ in the course of a judicial 
proceedings” as, if not, the Magistrate had no jurisdiction to act under 
section 476, Criminal Procedure Code. 

# Criminal Revision Case No. 821 of 1895. 
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Under the old Procedure Code X of 1872, similar orders for the prevention 
of local nuisances were expressly deolared to be not judicial proceedings, 
(sections 518, 520) and were therefore not revisable under section 297. See 
Ramanuja, Jeeyarsvami v. Ramanuja Jeeyar (I. L. R., 3 Mad., 354). Section 144 
of the present Code corresponds to section 518, Act X of 1872, and though 
section 520 was not re-enacted as a separate section in the corresponding 
chapter, its purport (s repeated in the third clause of section 435 of the present 
Code. In making this provision the Legislature had no [20] doubt in view the 
fact that there might be emergencies in which it was essential for the prompt 
preservation of the public peace to debar the interference of the High Court, 
but orders passed under section 144, have only a temporary duration. 

The difficulty arises from the variation in language between section 297 
of the old Code and section 435 of the present Code. Under the old Code 
powers of revision were granted to the High Court in judicial proceedings only, 
and the enacting of section 520 would seem to imply that, but for that section 
orders under section 518 would be “ judicial proceedings, ” : section 435 of the 
present Code enables the High Court to call for the record of 41 any proceed- 
ing before any inferior Criminal Court/' and, therefore, orders under section 
144 would certainly be subject to revision, were it not for the proviso in the 
third clause of the section. Under section 4 of the present Code 44 judicial 
proceeding ” is defined to be “ any proceeding in the course of which evidence 
is or may be legally taken." It seems to us impossible to deny that a Magis- 
trate acting under section 144 may legally take evidence before issuing an 
order. He may, it is true, act on information received or on his own know- 
ledge, without taking evidence, but the proviso in the third clause wdiich in 
certain cases authorizes the Magistrate to pass an order ex parte seems to 
contemplate that ordinarily an order under the section should not be made, 
without an opportunity being afforded to the person against whom it is pro- 
posed to make it, to show cause why it should not be passed. [See In the 
matter of Harimohan Malo (1 B. L. R , A. Cr., 20) and Queen v. Ram Chandra 
Mookerjee (5 B. L. R. 131)] . This necessarily implies the power to take evidence 
before coming to a decision, though a Magistrate is empowered to act upon 
what is not legal evidence in cases of special urgency. 

From this it would appear that both under the old Code and under the 
present Code these urgent orders were regarded as in their nature “ judicial 
proceedings," the only difference being that, whereas under the old Code, 
section 520, somewhat inaccurately declared them to be not judicial proceedings 
for the purpose of ousting the High Court’s powers of revision under section 
297, the present Code equally bars the High Court’s jurisdiction without 
making an illogical declaration. 

[21] For these reasons we come to the conclusion that a Magistrate, 
making an enquiry before issue of an order under section 144, is acting in a 
stage of a judicial proceeding, and has therefore jurisdiction to take action 
under section 476, if he is of opinion that false evidence has been given before 
him. 

We are not prepared to hold that the Taluq Magistrate was bound to 
make any further preliminary enquiry, and as he had jurisdiction, we cannot 
set aside his complaint, nor will we now express any opinion as to the defence 
that may be raised at the trial. 


6 MAD.— 94 
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SEIRAMULU &C. V 
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APPELLATE CIVIL. 

The 17th and 28th August, 1894. 

Present : 

r Me. Justice Parker and Mr. Justice Best. 

r 

Sriramulu and others (Respondents) Appellants 

versus 

Sobhanadri Appa Ran (Petitioner) Respondent.* 

Limitation Act — Act XV of 1877 , sched. II , art. 110 — Rent Recovery Act 
(Madras)— AM VIII of 1865 , ss. 7, 9 , 10 — Suit to recover arrears of 
rent — Proceedings in Revenue Court to enforce acceptance of patta 
tendered — Time from winch period of limitation is computed . 

In a suit for rent for a period which had expired more than three years before the date 
of the plaint, it appeared that proceedings had taken place in a Revenue Court under Rent 
Recovery Act (Madras), 18C5, to enforce acceptance by the defendant of the patta tendered 
by the landlord. These proceedings had terminated on appeal in favour of the landlord less 
than three years before the institution of this suit : 

Held, that the period of limitation applicable to the suit was not computable from the 
date of the termination of the proceedings under the Rent Recovery Act and that the suit 
was barred by limitation. Sobhanadri Appa Rau v. Chalamanna (I. L. R., 17 Mad., 225) 
overruled. 

APPEAL under Letters Patent, section 15, against the judgment of MUTTU8AMI 
Ayyar, J., pronounced on Civil Revision Petition No. 51 of 1892, which was 
presented under Provincial Small Cause Courts Act, section 25, praying the 
High Court to revise the decree of M. B. Sundara Rau, Subordinate Judge of 
Ellore, in Small Cause Suit No. 323 of 1891. 

Suit to recover rent due on land of which the defendant was a tenant of 
the plaintiff. The rent was claimed in respect of [22] the faslis 1295 and 
1296, i.t for a period which had expired more than three years before the 
institution of this suit. The plaintiff's father had tendered pattas for those 
faslis. Proceedings were instituted under Rent Recovery Act (Madras), 1865, 
before the Head Assistant Collector of Kistna to enforce acceptance by the 
defendant of the patta tendered by the landlord. An appeal was preferred 
against the decision of the Head Assistant Collector to the District Judge, who 
disposed of the appeal in favour of the landlord less than three years from the 
institution of the present suit. On these facts it was argued for the plaintiff that 
the suit was not barred and that the period of limitation applicable to it 
should be computed from the date of the decree of the District Court, whereby 
the question was determined whether the form of patta adopted was correct. 

The Subordinate Judge overruled this argument and dismissed the suit as 
barred by limitation. The petition for the revision of his decree came on for 
hearing before Muttusami Ayyar, J. f who held that the suit was not barred by 
limitation on the authority of his decision in Sobhanadri Appa Rau v. Chala- 
manna (I. L. R., 17 Mad., 225). 

The defendant preferred this appeal. 

M r. Parthasara dhi Ayyangar for Appellant, 

' Letters Patent Appeals Nos lOto 14 of 1894. 
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Mr. E . B. Poioell for Respondent. 

Parker, J. — I find myself unable to reconcile the decision of the learned 
Judge with the decision in Periyanayagam Pillai v. Virappa Naikan (7 M. H. 
0. R, 51) and that in Easwara Doss v. Subbaraya Naickcn [Civil Revision 
Petition No. 136 of 1891 (unreported)j , to which Mr. Justice MUTTUSAMI 
Ayyar was a party. These decisions do not appear to have been brought to his 
notice. It is stated that plaintiff's father had tendered pattas for the fasli years 
for which the rent is now claimed. Having done so he was in a position, under 
section 7* of the Rent Recovery Act, to sue for the rent notwithstanding 
that a suit to determine the terms of the tenancy was pending. The 
pendency of that suit did not prevent the accrual of the cause of action, 
though the determination of the suit for rent might have to await the 
decision in the suit brought to determine the terms of the patta. The 
period of limitation began to run on the dates on which the rent fell 
due and the obligation arose on the tender of the patta. The C23] 
pendency of the other suit could not either postpone the obligation (the 
patta tendered being correct), or prevent the accrual of the cause of action. 
The landlord was in a position to sue, though the decision of the suit might 
possibly have to be postponed. I would set aside the order of the learned 
Judge and dismiss Civil Revision Petition No. 51 of 1892 with all costs in 
this Court. 

Letters Patent Appeals Nos. 11 to 14 follow. 

Best, J. — The question for decision in all these appeals is the same, 
namely, whether the suits are barred under article 110 of schedule II of the 
Limitation Act ? The rent sued for in each case is due for faslis which admit- 
tedly ended more than three years prior to the institution of these suits and 
the Court of First Instance held in each case that the suit was time-barred. 
But the learned Judge of this Court, before whom the cases came for revision 
under section 25 of Act IX of 1887, has held that the period of limitation must 
be calculated from the date on which were finally decided the suits brought by 
the landlord under section 9 t of Act VIII of 1865 (Madras) for enforcement of 
acceptance by the tenants of pattas tendered, which they had refused to accept. 

No doubt section 7 of the Act makes the tender of a patta such as the 
tenant was bound to accept, a condition precedent to a suit for recovery of the 
rent except in cases in which there has been mutual exchange of patta and 
muchalka, or an agreement to dispense with such. 

But this condition does not appear to me to warrant the holding that 
when a suit is brought to enforce acceptance of such patta, institution of a 
suit for the rent to which it relates must or can be deferred till disposal of 
that suit. It seems to me that the landlord is in a position to sue for the rent 

• [ Sec. 7 : — No suit brought, and no legal proceedings taken to enforce the terms of a 
tenancy, shall be sustainable unless puttahs and muchalkas 
No suit to be brought un- have been exchanged as aforesaid, or unless it be proved that 
less puttahs and much- the party attempting to enforce the contract had tendered such 
alkas have been exchanged, a puttah or muchalka as the other party was bound to accept, 
or tendered, or dispensed or unless both parties shall have agreed to dispense with puttahs 
with. and muchalkas. Such tender shall be sufficiently evidenced by 

such proof of service as is provided for by section 89 in the case 
of notices. But it shall not be necessary to send duplicates of such documents to the Collec- 
tor.! 

f[ Sec. 9 When a tenant shall, for one month after demand, have refused to |tccept 
such a puttah as the landholders specified in section 8 are 
Refusal to receive put- entitled to impose, and to grant his muchalka in exchange, it 
tabs. shall be lawful for such landholders to proceed by a summary 

suit before the Collector to enforce acceptance of the puttah.] 
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as soon as he has tendered a proper patta, and it is clear from section lV of 
the Act that rent becomes an arrear and due at the time when according to 
any written agreement or the custom of the country it ought to have been 
paid ’* and that is not later than the end of the fasli for which it is due. 

I agree, therefore, in setting aside the learned Judge’s order and restoring 
the decrees of the Court of First Instance in each of these cases. 

Each of these appellants is entitled to his costs in this Court both 
of the present appeals and of the revision petitions. 

NOTES. 

[ This case was overruled by the Privy Council in (1903) 97 Had., 149 : 14 M. L. J., 1 
where it was held that 1 arrears of rent’ meant, ‘arrears of ascertained rent/ and that 
limitation ran from the date of ascertainment, by decree etc. See also (1898) 32 Mad., 248 ; 
(1903) 27 Mad., 241 : 14 M. L. J., 67 ; (1897) 20 Mad., 892.J 

[24] APPELLATE CIVIL. 

The 30th January , 18th April and 23rd September , 1895 . 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 

Krishnayya (Plaintiff) Appellant 

versus 

Secretary of State for India (Defendant) Respondent.! 

Irrigation Cess Act (Madras) — Act VII of 1865 — Lands irrigated under 
Kistna anicut — Water-cess — Optional or compulsory use of water . 

A raiyat occupying land in the Kistna delta made no application for the supply of water , 
but water from the irrigation channels flowed from time to time on to his land from irrigated 
lands of a higher level, and he had no option as to whether to accept or refuse the supply. 
No increased benefit was derived from tho water by the raiyat. A sum having been levied 
from him on account of water-cess, he now sued to recover the amount : 

Held, that the plaintiff was entitled to recover. 

Second Appeal against the decree of G. T. Mackenzie, District Judge of 
Kistna, in Appeal Suit No. 452 of 1893, reversing the decree of B. Virasami 
Ayya, District Munsif of Guntur, in Original Suit No. 232 of 1892. 

Tho plaintiff was a raiyat occupying land in the Kistna delta, and the 
plaint alleged that in fasli 1300 he raised on his land a crop of mosadum paddy 
and that the crop was damaged by water which flowed on to it from fields on 
a higher level which were irrigated under the Kistna anicut, and that he was 
assessed to pAy and paid under protest a certain sum on account of water-cess, 
which sum he now sought to recover. It was pleaded that the suit was barred 
by Revenue Recovery Act II of 1864 (Madras), section 59, and that the 
imposition of a water-cess was rightly made, since the crop of mosadum paddy 
was a wet crop and as such benefited by irrigation, although in a* favourable 
season it is possible to cultivate it with rain water alone. ' 

♦[Sec. 14 : — When rent shall remain unpaid at the time 
Arrear of rent. when, according to any written agreement or the custom of the 

country, it ought to have been paid, the amount remaining 
May be recovered by unpaid shall be deemed an arrear of rent. It shall be lawful for 
i- distress. landholders to distrain, upon their own responsibility, the 

crops and moveable property of their tenants for the recovery 
of arrears of rept due by them.] 
t Second Appeals Nos. 1489 to 1442 of 1894. 
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Tb© District Munsif held that mosadum paddy was a crop not merely 
depending on rain, but needing occasional irrigation, not inundation, and that 
the plaintiff was neither a loser nor a gainer by the water flowing on to his 
land, and that even if he were a gainer thereby he would not for that reason 
alone have becpme liable for the water-cess. On these findings he passed a 
decree for the plaintiff as prayed. 

[29} The District Judge on appeal stated the circumstances out of which 
the claim arose as follows : — 

“ The river Kistna passes through the hills at Bezwada and then becomes a delta-river. 
It flows on a level higher than the surrounding country, which slopes away from each bank 
of the river and down to the sea with an even slope of about one foot per mile. More than 
thirty years ago Government threw across the river at Bezwada a great transverse dam, 
called the anicut, and thus provided a constant head of water to irrigate the delta. This 
water was conveyed from each end of the anicut into the delta by the old channels of former 
flood action or by new channels excavate! for the purpose. The system of channels to 
supply the whole delta is not yet completed and it is a mistake to think that there is a sepa- 
rate channel to each raiyat’s holding, a3 there is a witor pipe to each house in a city. The 
system is much more rough and ready. The water is let off from the channels into the fields 
nearest the sluices and from these fields it flows down to other fields. It flows from terrace 
to terrace of rice fields, or it is led along by small distribufcory channels kept up by the raiyats 
themselves or it flows down any natural slope to a lower village with its fields, until finally 
it passes to the Koleru lake, the Romperu swamp or the sea. The ideal system, would be to 
have a channel and a sluice at each man’s holding, with a hydrometer to measure the amount 
of water issued to him, but the existing system is simply that the water is put into the delta 
and left to flow down to the fields that require it. 

“ In 1865 the Secretary of State desired to have separate returns of the receipts from the 
Kistna and Godavari anicuts and to enable Government to obtain these returns, Madras Act 
VII of 1865 was passed. The land in the Kistna delta was classed as dry land and a charge 
per acre was made for the water from the anicut channel, supplied or used. I imagine that 
Government in passing this Act looked on it as making nominal change in the land revenue 
accounts and had no idea that the Act would affect the rights of the cultivators. I believe 
that in those days no officer in the Madras Presidency thought that a raiyat could refuse to 
take the water when it was supplied. 

4t In 1885 a raiyat in Zupudi of Bapatla Taluk was compelled to pay water-rate on land 
upon which he had attempted to raise a crop of paddy when the excess water from the higher 
villages flowed down upon it. I expressed the view that the raiyat had no legal option to 
refuse the water and must pay, but this view was emphatically set aside by the High Court. 
The case is reported as Venkatappayya v. The Collector of Kistna (I. L. R., 12 Mad., 407). 
This decision caused a sensation in the district. 

“ In the present suit the plaintiff has lands on a low level and the excess water from the 
higher villages flowed upon his lands. He had cultivated the land with mosadum paddy. 
The evidence shows that this paddy can be cultivated with an abundant rainfall, but that if 
the rain be not sufficient to make water stand on the field, the paddy must be irrigated. The 
evidence also shows that the rainfall that year was deficient and that plaintiff, by the help of 
this excess vflater which flowed to his land, did reap a crop. Plaintiff and his witnesses say 
that the water was a yard deep and damaged the crop, but I suspect that to be an exagger- 
ation. Plaintiff made no application for water. Upon these facts the question before me is 
whether the Collector oan demand water-rate. ” 

(86] In the result the District Judge reversed the decree of the 
District Munsif and dismissed the plaintiff’s suit. 

Pattabhirama Ayyar and Venkatarama Sarma for Appellant. 

The Government Pleader (Mr. E. B. Powell) for Bespondent. 
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Shephard, J. — It seems to me desirable before we decide this a^eal, 
which raises an important question, that we should have before us more dis- 
tinct findings on the facts. It appears from the District Munsif's judgment 
that several questions of fact were raised before him and the District Munsif 
records his opinion upon them. In the judgment of the District Judge there 
is only one of the fourteen paragraphs of which it consists, which touches the 
particular 'facts of the case. 

Without any discussion of the evidence, the District Judge finds that the 
rainfall was insufficient and that the water which flowed to plaintiff's field did in 
fact save the crop and produce a harvest, whereas the Munsif finds that the 
plaintiff was neither a gainer nor a loser by the water. In my opinion, however, 
the circumstance that the plaintiff was in fact a gainer is not sufficient to 
justify the dismissal of the suit, or to distinguish the case from Venkdtappayya 
v. The Collector of Kistna (I. L. R, 12 Mad., 407). The facts of that case are 
not very clearly stated in the report. Apparently, the plaintiff there, was, by 
reason of the submersion of his lands, driven to growing tiruvarangam paddy — 
a crop requiring irrigation. The crop failed, but it is not said that it failed in 
consequence of the excess water. The ratio decidendi appears to be that the 
plaintiff was practically compelled to use the water in order to obtain any crop. 
According to this decision, the question is not whether in the result 
the plaintiff derives benefit from the water, but under what circumstances 
he came to use it. If he had no choice in the matter, then, as I understand 
the decision, he cannot be said to have used the water within the meaning of 
the Act. I think the District Judge should be asked to return a finding on the 
question whether the plaintiff used the water for purposes of irrigation within 
the meaning of the Act. 

Best, J. — The finding of the Judge is that mosadum paddy — a crop of 
which was raised and reaped by the plaintiff — though it can be cultivated with 
an abundant rainfall, must be irrigated if the rain be not sufficient to make 
water stand on the field ; that in [27] the year in question the rainfall was 
deficient and that it was by the help of the water that flowed to his land that 
plaintiff reaped a crop. The case is, therefore, distinguishable from Venka - 
tappayya v. The Collector of Kistna (I. L. R, 12 Mad., 407), where there was 
a failure of the paddy crop which the raiyat endeavoured to raise, to avert, if 
possible, the loss that would otherwise be incurred by reason of the land 
being rendered unfit for dry cultivation. The learned Judges who decided 
that case are careful to limit their decision to the “ facts found in the case" 
and upon those facts they held — and rightly so — that to compel the then 
plaintiff to pay the cess would be to violate the rule that requires the con- 
struction to be placed on statutes to be reasonable, for it is clear from the 
preamble of Act VII of 1865 (Madras) that the cess is only payable on account 
of the u increased profits ” derivable from lands irrigated by the works referred 
to therein. Stress is laid on behalf of appellant on the following passage in 
the judgment above referred to. “ The appellants did not apply for the water 
and it was not allowed to flow to their land by reason of such application and 
we cannot therefore say that water was supplied inasmuch as theifcxpression 
implies in its ordinary sense a previous request, express or implied." These 
last words are significant. It is not necessary that there should have been an 
actual request for the water, the request can be “implied." Immediately 
afterwards, in considering the word used," the learned Judges say “ the 
term ordinarily presupposes freedom either to use or abstain from using the 
water and, the language of the section does not suggest an intention to exclude 
this freedom," and further at p. 410 they say “ the reasonable construction is 
stjbAt the use contemplated by the Act is a voluntary use though not preceded 
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by an application.” A previous request- can be implied therefore if there has 
been a voluntary use of the water. I concur in remitting for trial the issue 
suggested by my learned colleague. 

The District Judge is requested to submit his findings within one month 
from the date, of receipt of this order, and seven days will be allowed for filing 
objections after, the findings have been posted up in this Court. # # 

In compliance with the above order, the District Judge, F. H. Hamnett, 
submitted the following findings : — 

[28] “ The appellants had no choice but to use the surplus water or to run the risk of 
serious damage, if not the total loss of any dry crops they might attempt to raise on the 
lands. The use of the water was not, therefore, optional, inasmuch as the appellants had 
no freedom to either take or refuse the water. 

11 1 now consider the question whether the appellants had the intention of deriving ail 
increased profit by the use of the water. 

44 What should, in my opinion, bo the real important question is whether the appellants 
derived any increased profits by the use of the water as compared with the profits they would 
ordinarily have got by raising dry crops. There is no clear evidence on this point, but it 
may be presumed that wet crops, if properly irrigated, yield a much larger return than dry 
crops, otherwise the raiyats would not pay ail extra tax of Rs. 4 an aero ovor the dry assess- 
ment for the use of Government water. This would be a legitimate inferenco to draw if 
water was obtained in the way it is usually supplied to wet fields. In the present case the 
tax imposed was eventually reduced to Rs. 2 an acre and I gather from Exhibit III that this 
tax must have been imposed on the ground that the crops raised were wet crops irrigated by 
drainage water, of which the jamabundy officer (or hi3 superior, the Collector) was satisfied; 
the supply was too precarious to allow of the cultivation of a regular wet crop. We start 
then with the fact that the supply is a precarious one. It is very doubtful whether wet 
crops raised with such a precarious supply would be more remunerative than good dry crops 
raised on the same land. The Revenue Inspector proves that the lands in these particular 
cases only yielded 2£ tooms an acre as compared with 15 tooms, the average yield of ordinary 
wet lands. Tho value of 2i tooms would not be more than about Rs. 5, and this is not in 
excess of what tho lands might havo yielded if cultivated with dry crops, the assessment of 
the lands (as dry lands) boing Rs. 2 an acre and the assessment being supposed to be about 
half the nett yield of the linds. It is urgid tint fash 1100 was a bad year and that the 
appellants would probably have got no dry crops at all. This might be so, but in June or 
July, when the appellants planted thoir momdum crops, it was too early for any one to 
predict whether the rains were going to fall or not. When they planted the crops, therefore, 
they could have had no intention of deriving an increased profit from the use of Government 
water, which they could not have realized from dry crops, assuming that dry crops were 
cultivable in spite of the flow of surplus water over tho lands. I find, thorefore, that there 
is no proof that the appellants derived any increased profit or intended to derive any increased 
profit as compared with the profit which thoir lands, if capable of cultivation as dry lands, 
would have yielded in an ordinary season, and that, on this ground, there was no use 
of tho water for irrigation purposes within the meaning of the Act, which presupposes 
that the tax*is only paid for use of water which is intended to yield increased profits. 

“ I have also found above that the use of the water was not optional but compulsory.” 

These appeals coming on for final hearing, the Court delivered the 
following judgment : — 

J ud gment : — It is now found that it was practically impossible for the 
plaintiff to divert the water and prevent it coming [29] over his land and 
that no increased benefit was derived from the water. 
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The inference drawn by the Judge is that the use of the water waAtodt 
voluntary. On these findings, following the decision in Venkatappayya v. The 
Collector of Kistna (I. L. B., 12 Mad., 407), we must allow the appeal, reverse 
the decree of the District Judge and restore that of the District Munsif . 

The appellant is entitled to costs throughout. 

NOTES, 

[ The case of (1918) 24 M. L. J., 369 contains a full discussion of this subject.] 


[ 19 Mad. 29 ] 

APPELLATE CIVIL. 

The 31st October and 1st November , 1894, and 21st August , 1895 , 

Present: * 

Mr. Justice Parker and Mr. Justice Subramania Ayyar. 

Daivanayagam Pillai Appellant 

versus 

Rangasami Ayyar Respondent. 51 ' 

Civil Procedure Code— Act XIV of 1882 ss. 2, 244, 31L 588— Order refusing to 
set aside a Court-sale— Second Appeal. 

A judgment-debtor, whose property had been sold in execution of a decree and purchased 
by the decree-holder, applied that the sale be set aside on the ground that tjae person, at 
whose instance execution had proceeded, had been improperly brought onto the record. 
The application was rejected by the Court of First Instance and an appeal by the applicant 
was dismissed ; 

Held, that no second appeal lay to the High Court. . 

'i' APPEAL under Letters Patent, section 15, against the judgment of MUTTUSAMI 
AYYAR, J., dismissing a second appeal preferred against the order of T. M. 
Horsfall, District Judge of Tinnevelly, in Civil Miscellaneous Appeal No. 12 of 
1892, which affirmed the order of S. Saminatha Sastri, District Munsif of 
Ambasamudram, in Miscellaneous Petition No. 1843 of 1892. 

The petitioner in the District Munsif’s Court was one Daivanayagam Pillai, 
the second defends nt in Original Suit No. 90 of 1890, and the petition stated 
that his property had been attached in execution of the decree in that suit, that 
after the date of the [30] attachment one Rangasasmi Ayyar had applied to be 
brought on to the record as an assignee from the decree- holder, that his applica- 
tion had been granted after the death of the original decree-holder, no one 
having been brought meanwhile on to the record as a representative of the 
deceased and no notice having been served on the second defendant, and that 
the property which had been attached was subsequently sold in execution end 
purchased by the decree-holder. The prayer of the petition was that the sale 
should be set aside under Civil Procedure Code, section 311. The District 
Munsif dismissed the petition for default. The District Judge dismissed the 
appeal against the order of the District Munsif. 

The petitioner preferred a second appeal which came on for hearing before 
, Muttusami Ayyar, J. 

. Bamachandra Rau Saheb and Ranga Ramanujachari ar for Appellant, 

* Letters Patent Appeal No. 20 of 1896. 
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Srinivasa Ayyangar for Respondent. 

Muttusami Ayyar, J. — The preliminary objection is taken that no second 
appeal lies in this case. I am of opinion that the objection is well founded. I held 
in Pechi Ghetti v. Venkatachellam Chetti [Appeal against Appellate Order No. 18 
of 1893 (un reported}] that no second appeal lay against an order made under 
section 588. An order refusing to set aside a sale is appealable under section 
588, and it is provided by Act VII of 1888 that the orders passed in appeals 
under section 588 shall be final. By section 2 of the Civil Procedure Code it 
is expressly declared that an order specified in section 588 is not a decree. 
No second appeal can, therefore, be taken to lie under the provisions of the 
Code relating generally to appeal decrees. It is urged that in the case before 
me the decree-holder, who was a party to the suit, was the purchaser at the 
Court sale and that the order must therefore be taken to be an order passed 
under section 244.- But it is not enough that the question determined is one 
mentioned in section 244. In order that the order may he a decree, it is also 
necessary that the order should not be one specified in section 588. Under 
section 2 of the Code of Civil Procedure it is immaterial whether a decree- 
holder or a third party is the purchaser at the Court sale. The same view was 
taken by the Pull Bench at Calcutta in Nana Kumar Boy v. Golam Ghunder 
Dey (I. L. B., 18 Cal., 422}. My attention is, T31] however, called to the 
cases — Vallabhan v. Panqunni (I. L. 12 Mad 454), Muttia v. Appasami 
(I. L. R. f 13 Mad., 504) and Viraraghava v. Venkata (I. L. R, 16 Mad., 287). 
But none of them is in point and this question did not arise in those cases. 

I dismiss this appeal with costs. 

The appellant preferred an appeal under Letters Patent, section 15, against 
the above judgment. 

Jivaji for Appellant. 

Respondent was not represented. 

Judgment. - We agree with the learned Judge that there is no second 
appeal. 

The appaal is dismissed with costs. 


NOTES. 

£ This case was followed in (1910) 8 I. C. 883 : 9 M, L. T. 171. 

See also (1900) 28 Cal., 4 : 5 C. W. N. 124 where it was held that the mere allegation of 
fraud does not give a right of second appeal.] 


6 MAD.— 95 
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[19 Mad. 81] 

APPELLATE CIVIL. 

The 4th and 1 7th September , 1 895 . 
Present : 

Mr. Justice Shephard and Mr. Justice Best. 


Kamasami Bhagavathar (Defendant No. 3) 

Petitioner 

venue 

Nagendrayyan and others (Plaintiff and Supplemental 

Plaintiffs) Respondents.* 

Companies Act — Act VI of 1882 , s. 4— Illegal association —Business carried on 

for the purpose of gain . 

Persons more than twenty in number paid each a certain sum monthly to a stakeholder. 
The sum total of the subscriptions was then paid over as a loan free of interest to one of 
the subscribers chosen by casting lots, and he was thereupon required to execute a bond with 
a surety obliging him to continue his monthly subscriptions to the end of the period for 
which the arrangement was agreed to hold good — that period being as many months as there 
were subscribers. The bonds in question were executed in favour of the stakeholder and the 
subscribers. A suit was brought on one of such bonds to recover the amount payable for 
subscription on acount of tho period subsequent to its execution : 

U eld, that the obligees carried on business which had for its object the acquisition of 
gain within the meaning of Companies Act, 1882, section 4, and accordingly constituted 
an illegal association and that the suit was not maintainable. 

PETITION under Provincial Small Cause Courts Act, IX of 1887, section 25, 
praying the High Court to revise the decree of [32] K. Krishnamachariar, 
District Munsif of Madura, in Small Cause Suit No. 809 of 1894. 

The facts were stated by the District Munsif as follows : — 

“ Suit to recover Rs. 40-12-0, being the balance of subscription and 
interest thereon, due in respect of a chit subscribed for by the deceased father 
of the first defendant with the first plaintiff as stakeholder. The said subscriber 
got his prize and was paid the money, on himself and the third defendant 
executing the plaint bond as security for the due payment of the subscriptions. 

“ The first and second defendants, who are the legal representatives of the 
deceased subscriber, Ruppa Subbayyan, have allowed the suit ex parte ” 

The bond above referred to was executed by the deceased subscriber and 
defendant No. 3 in favour of plaintiff No. 1 and the other subscribers to an 
association, the nature of which did not appear from the printed records in the 
case, but was made apparent by the facts admitted at the hearing, the effect 
of which is stated in the judgments on the petition. A question was raised 
before the District Munsif as to whether the suit was maintainable (< the suit 
transaction relating to a company consisting of more than twenty subscribers 
and not registered under the Indian Companies Act/* The District 
Munsif determined this and the other questions raised in the suit in favour 
of the plaintiff and passed a decree as prayed. 

Defendant No. 3 preferred this petition. 

* Civil Revision Petition No, 597 of 1894. 
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Balaji Ban for Petitioner. 

Bhashyam Ayyangar and Oopalasamt Ayyangar for Respondents. 

Shephard, J. — The question is whether the association formed by the 
plaintiffs and the deceased Subbayyan, not having been registered under the 
Companies Act, was an illegal one. If they were associated together for the 
purpose of carrying on a business and had in view the acquisition of gain, the 
action, being brought to enforce a contract made for an illegal purpftse, clearly 
cannot be maintained. The facts are not fully stated in the judgment, but it 
was admitted before us that the chit fund, or kuri as it is called, in which the 
deceased Subbayyan and the plaintiffs took part, was managed in the following 
way. Periodically the subscribers pay each a certain sum to a stakeholder. 
The sum-total of their subscriptions is then assigned by casting of lots to 
one of the subscribers, who is thereupon required to execute a bond with 
[33] a surety obliging him to continue his subscriptions to the end of the 
period for which the arrangement is agreed to hold good. The subscriber who 
at any one drawing happens to take the prize enjoys the benefit of the money 
without paying interest — and accordingly an advantage is gained by those who 
gain the prize in the early part of the period as compared with those who, 
having to keep up their subscriptions all the time, do not receive anything 
until towards the end of the period (see Kamalcshi Achari v Appavu Pillai (1 
M. H. C. R., 448) — also Logan's Malabar District Manual, page 172, and as to 
analogous institutions in China, Simcox’s Primitive Civilization, vol. II, page 
332. 

It can hardly be doubted that persons associated together in this way 
must be said to carry on a business. It is true that they have no business 
relations with persons outside their circle as in cases when a trade is carried 
on ; there is no subsisting fund With which such business could be carried on. 
But money-lending is a business, and here upon each drawing of lots there is a 
loan of the common fund made by ninety-nine members of the association to the 
hundredth. The point taken by Mr. Bhashyam Ayyangar was that business was 
not carried on for the purpose of gain either to the association or to the indi- 
vidual members of it. It was suggested that the real object which subscribers 
to a chit fund have in view is, not the chance of an early drawing of the lot, but 
the securing of a safe deposit for savings and the consequent inducement to 
save money. It is possible that the idea of enforced economy may weigh with 
those who contribute to a fund, but I am unable to believe that the chance 
of gain by the securing of a loan on easy terms is not also an object 
which contributors have in view, Mr. Bhashyam Ayyangar’s argument was 
the same as that used in Shaio v. Benson (11 Q. B. D., 563, 570). The object of 
the society in that case was first to advance money to shareholders to enable 
them to build or purchase houses, and secondly to lend money to shareholders on 
approved personal security. Interest was charged on the moneys so advanced 
and the business was so conducted that at the end of the period for which it 
was intended to go on, the members who had not borrowed would pay 
£84 on each £100 share, whereas the member who had borrowed from the 
beginning would pay £119. In that case, therefore, it was rather the lenders 
[341 than the borrowers who aoquired gain. It was argued that the object 
of tne society being the encouragement of saving, all members received etgual 
advantage ; there was therefore no acquisition of gain. But it was held that at 
any rate for the lending members there was a gain and therefore the society 
was an illegal one. In that case, as it seems to me, the contention that the 
encouragement of saving was the object of the association was more entitled 
to weight than it is in the present case in which all the subscribers must at 
the outset have had in contemplation the borrowing of the fund. 
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The case of Kraal v, TfTty wiper (I. L. R., 17 Cal., 786, 808) was cited (Si the 
plaintiffs’ behalf. The decision, which turns on the particular conditions of 
the society in question, a society established on the mutual principle for the 
maintenance of widows and children* appears to me to have no bearing on the 
present case. The cases in which the object is to make some of the 
members to acquira.gain by their dealings with the rest are expressly dis- 
tinguished in the judgment. The present case, in my opinion, belongs to that 
class and, acting on the principle enunciated in the English cases that the 
Act should be carried out without a too minute or hypercritical consideration 
of its terms [In re Padstow Total Loss and Collision Assurance Association 
(20 Ch. D.,137, 145)1 , 1 think we are bound to hold that the association was an 
illegal one and that therefore the decree should be reversed and the suit dis- 
missed. I would make no order as to costs. 

Best, J. — I concur. The object of the association was the business of 
money-lending — the member to whom the loan was to be given being decided 
by drawing lots. These lots were drawn once a month, when also were due 
the monthly subscriptions of each of the members— and the whole amount of the 
month’s subscriptions was paid over to the drawer of the loan for that month, 
on his executing a bond (with a surety) for his continuing to subscribe during 
the remaining months for which the kuri was established : the whole number 
of months of its existence being equal to the number of subscribers, so that 
each subscriber should have a month in which he must be the drawer of 
the loan. Those who drew the loan in the earlier months were decidedly 

f ainers, as they at once got the money on condition of repaying the por- 
38] tion of it merely in excess of their theretofore paid subscriptions by punc- 
tual payment of future subscriptions — no interest being charged except on such 
subscriptions as should not be paid as they fell due. The hope of gain by 
drawing an early prize is no doubt the motive which induces persons to be- 
come subscribers to these kuris — and such gain is sufficient to bring the associa- 
tions within the scope of the Companies Act, cf. Skaio v. Benson (11 Q. B. D., 
563,570) and In re Padstow Total Loss and Collision Assurance Association 
(20 Ch. D , 137, 145). Kraal v. Whympcr (I. L. R, 17 Cal., 786, 808) is dis- 
tinguishable, as pointed out in that case itself, from a case in which the object 
of the business is “to enable some of the members to acquire gain by their deal- 
ings with, the rest, " which is a not inapt description of the object of the 
association now in question. 

The bond A on which the suit was brought is executed not only to the 
first plaintiff as stakeholder, but to him and the subscribers to the kuri. 

It is, therefore, a contract to pay money according to the rules of an 
association illegal for want of registration under section 4 of the Companies 
Act (VI of 1882). 

I concur in dismissing the suit without any order as to costs. 

NOTES. 

t This case was approved in (1906) 29 Mad.* 477 : 16 M. L. J., 385 ; see also (1896) 20 
Mad., 68 ; (1906) 2 M. L. T., 52 ; (1905) 1 M. L. T., 106. J 
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(19 Had. 38] 

ORIGINAL CIVIL. 

The 11th October , 1895. 

Present : 

Mr. Justice Subram ania Ayy'ar. 

Thayammal (Plaintiff) 

versus 

Annamalai Mudali and another (Defendants) 1 ' 

Hindu law — Inheritance — Stridhanam— Sister-in-law. 

A childless Hindu widow, who had been predeceased by her parents, died, leaving 
stridhanam property. Her brother's widow claimed to be entitled to inherit that property 
and sued to enforce her claim : 

Held, that, whether the marriages of the deceased and her mother respectively had taken 
place in a superior or an inferior form, the plaintiff was not entitled to inherit the stridha- 
nam property in question. 

[36] SUIT for possesssion of certain property the stridhanam of one Seshammal, 
deceased, to which the plaintiff claimed to be entitled under the law of inherit- 
ance. Seshammal had died, leaving no children or parents and the plaintiff* 
was her brother’s widow. It was pleaded, inter alia , that the plaintiff was not 
entitled to inherit under the Hindu law. The first issue related to this plea 
and that alone was tried. 

Mr. B. F . Grant for Plaintiff. 

Balaji Ban and Desikachariar for Defendant No. 1. 

Sundara Ayyar for Defendant No. 2. 

Judgment On the application of the defendants the first issue, which is 
one of law, was argued under section 146 of the Code of Civil Procedure. It 
raises the question whether the plaintiff* is, as alleged in the plaint, heir to the 
stridhanam of the late Seshammal, a married woman. 

According to the rules of law applicable to the devolution of the stridha- 
nam of a married woman, the property passes in the first place to the lineal 
descendants, if she left any, in an order to which it is unnecessary here to refer. 
The course of descent in default of descendants varies according to the form in 
which the deceased was married. If the marriage was in one of the four approved 
or superior forms, the husband, if he survives, takes the inheritance and in default 
those who would be his heirs. But if the marriage was in one of the four 
unapproved or inferior forms, the deceased’s mother succeeds, and if there is 
no mother, the father. Failing the parents the heirs of the father and in 
default those of the mother inherit (Mitakshara, chapter II, section XI ; Stokes’ 
Hindu Law Book, page 461). 

Now the allegation in the plaint relevant to the present question are that 
Seshammal died, leaving no lineal descendants nor husband nor mother nor 
father, and that the plaintiff is the widow of Seshammal’s brother, who 
predeceased his sister. As to the form, however, in which Seshammal was 
married the plaint is silent. The law presumes under the circumstances that the 
marriage was in one of the approved forms (Mayne’s Hindu Law, 5th edition, 
paragraph 80) and in this view of the matter the plaintiff has to show that she 
is heir to Seshammal’s husband. The learned counsel for the plaintiff scarcely 

r^ ivil Suit NOt loiTof 1895. ~ ~ ~ ~ 


757 



IX. R. 19 Mad. 87 thayammal v. annamalai &c. [1895] 

ventured to assert that a person in the position of the plaintiff can be heir her 
sister-in-law’s busband. No authority was cited in favour of that proposition 
[87] and none, I believe, can be found to support it. A man’s wife’s brother’s 
widow belongs to none of the three well-known classes of relations who are 
heirs to him. She is neither a sapinda nor a samonodaka nor a bandhu of 
that man, and so far as the la w of inheritance goes there seems to be no 
difference between her and a complete stranger. It is thus perfectly clear 
that, on the hypothesis that Seshammal’s marriage was ifi one of the superior 
forms, the plaintiff’s claim must fail. 

The case, however, has to be considered with reference to the other hypo- 
thesis also, viz., the marriage was in an inferior form. It is true, as observed 
before, that; the presumption is against tffht hypothesis. But that is a rebutt- 
able presumption, and, as no evidence has been taken, I think the plaintiff is 
entitled to ask for a determination of the question on the supposition that she 
will be able to adduce evidence to rebut that presumption. In this view the 
question is, is the plaintiff heir to Seshammal’s mother or father ? It is 
convenient to take first the latter part of the question. On behalf of the plain- 
tiff certain passages in Katti Ammal v. Badakristna Aiyan (8 M. H. C. R., 88) 
and Lakshmanammal v. Tiruvengada (I. L. R,, 5 Mad., 241) were relied upon. 
Assuming those cases to be among the authorities for the proposition that 
bandhus need not necessarily be male relations, 1 fail to see how they afford any 
support to the claim of the plaintiff , since to enable her to come in as a bandhu 
of Seshammal’s father, his gotra and that of the plaintiff must be different, 
whereas the contrary is the case here. By her marriage she passed into his 
gotra ; and if she is entitled at all, it can only be as one of his sagotra sapindas. 
But/ unlike under the Mayukha, a female sagotra sapinda of Seshamjtnal’s 
father in the position of the plaintiff is not an heir to him in this Presidency. 
Balamma v. Pullayya (I. L. R., 18 Mad., 168) ; see as to daughter-in-law, 
specially, Mayne’s Hindu law, 5th edition, paragraph 488, and Dr. Jolly’s 
Lectures on Hindu Law at page 199). The next question is, is the plaintiff 
heir to Seshammal’s mother ? The answer to this also must be in the 
negative. For if Seshammal’s mother’s marriage was in an approved form, 
on the hypothesis that she died an issueless widow (on which hypothesis 
alone the plaintiff can claim), the mother’s fyeir would be hor husband’s i.e., 
Seshammal’s father’s heirs. And [38] I have already shown that the 
plaintiff is not his heir. But even supposing Seshammal’s mother was married 
in an inferior form — Bandam Settah v. Bandam Maha hakshmy (4 M. H. 
C. R., 180), wherein it was broadly laid down that under the Hindu 
law a daughter-in-law is not an heir to her mother-in-law, is a direct authority 
against the plaintiff. 

I must, therefore, hold that in no point of view the plaintiff’s claim, that 
she is entitled to Seshammal’s stridhanam, is sustainable. And finding the 
first issue against her I dismiss the suit with costs. 

Branson and Branson , Attorneys for Plaintiff. 

NOTES. 

[ As regards the presumption of marriage beipg in an approved form, see also 32 Mad., 
512 ; 16 M. L. J., 550 ; 33 Bom., 433 ; 25 Cal., 354. 

In Madras it has been held that females do not become gotraja sapindas by marriage 
26 M. L. J., 60 ] 
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(19 Mad. 38] 

APPELLATE CIVIL. 

The 20th and 29th August , 1895. 

Present : 

Mr. Justice Parker and Mr. Justice Subramania AvVar. 

Kanakayya (Plaintiff No. 2) Appellant 

versus 

Narasimhulu and others . t (Defendants) Bespondents.* 

Party -wall — Erection on the wall by one tenant in common — Injunction at suit 

of other co-tenant. 

One of two tenants in common of a party -wall raised the height of the wall with a view 
to building a superstructure on his own tenement. The other tenant in common, who had 
not consented to the alteration in the wall, but had suffered no inconvenience therefrom, 
now sued to enforce the removal of the newly-erected portion : 

Held, that the plaintiff was entitled to the relief sought. 

SECOND Appeal against the decree of N. Saminadha Ayyar. Subordinate 
Judge of Vizagapatam, in Appeal Suit No. 40 of 1893, affirming the decree of 
A. L. Narasimham, District Munsif of Vizianagaram, in Original Suit No. 86 
of 1892. 

The plaintiffs and defendants were tenants in common of a party-wall. 
The defendants, without the consent of the plaintiffs, intending to build a 
superstructure on their tenement, raised the [39] height of the party-wall. 
This suit was brought to compel the removal of the newly-erected part 
of the wall. 

The District Munsif dismissed the suit, and his decree was affirmed on 
appeal by the Subordinate Judge who held that the defendants had “ every 
right to use the wall for lawful purposes without inconvenience or injury to the 
co-owner, and this is exactly what they have done.” 

Plaintiff No. 2 preferred thifc second appeal. 

Ramachandra Ran Saheb for Appellant. 

Mr. M. 0. Parthasaradhi Ayyangar and Parthasaradhi Ayyangar for 
Bespondents. 

Parker, J. — The finding is that the wall in dispute is a party-wall, belonging 
to plaintiffs and defendants as tenants in common. It is also found that the 
agreement A has no reference to the plaint wall. 

The plaint asks that the part of the wall newly raised by the defendants 
shall be removed, and on the authority of Watson v. Gray (L. B., 14 Oh. D., 
192), lam of opinion that plaintiffs are entitled to the relief asked for. It 
is true that the refusal of plaintiffs to give the required permission may 
be ill-natured and that the raising of the wall will not really harm them ; 
but, at the same time, the altered wall is no longer the same wall and the 
newly-ereoted portion will not be a common or party-wall. The erection of it 
might give rise to inconvenience and quarrels. 

I would give second plaintiff a decree for removing the portion of the wall 
newly raised, but as both parties have set up false pleas, I would direct that 
each pay his own costs throughout. 

* Second Appeal No. 866 of 1894. 
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Subramania Ayyar, J.— I was at first inclined to hold that the sound 
view to take with reference to the point at issue was that adopted in Brookes 
v. Curtis (Gray’s Oases on Property, Vol. II, pp. 225, 226). There the Court 
of Appeal of New York observe : “ The fairer view and the one generally 
adopted in legislative provisions on the subject in this and other countries is 
to treat a party- wall as a structure for the common benefit and convenience of 
both of the tenements which it separates, and to permit either party to make 
any use of it which he may require either by deepening the foundation or in- 
creasing the height, so far as it can be done without injury to the other. The 
CM] party making the change, \vhen not required for purposes of repair, is 
absolutely responsible for any damage whjch it occasions ; but in so far as he can 
use the wall in the improvement of his own property without injury to the wall 
or the adjoining property, there is no good reason why he should not be per- 
mitted to do so.” On further consideration, however, I have arrived at the 
conclusion that the better rule to lay down is the simpler one enunciated in 
Watsonv. Gray (L. R., 14 Ch. D., 192), since it will compel such of the owners 
of party-walls as are desirous of adding to, or otherwise materially interfering 
with, the common property to obtain beforehand the consent of the others 
interested in it to the change being effected, and consequently is the one less 
likely to lead to disputes among joint holders of party-walls. I agree, there- 
fore, with my learned colleague in giving a decree to the appellant as proposed. 

NOTES. 

[ See also (1901) P. R., 33 ; (1907) 1 S. L. R., 66.] 


[19 Had. 40] 

APPELLATE CIVIL— FULL BENCH. 

The 6th and 7th August , 6th September , 24th October , and 1st November , 1895. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, 

Mr. Justice Parker and Mr. Justice Shephard. 

Vallabha Valiya Rajah (Counter- Petitioner) Appellant 

versus 

Vedapuratti (Petitioner) Respondent.* 

Transfer of Property Act— Act IV of 1882 , ss . 87 , 89 , 92 , 98. 

A mortgagor who has made default in payment of the mortgage money within the time 
limited by the decree in a suit for redemption is not entitled to apply for execution of the 
decree after the time limited. 

SECOND Appeal against the order of R. S. Benson, District Judge of South 
Malabar, on Civil Miscellaneous Appeal No. 122 of 1893, reversing the order of 
E. K. Krishnan, Subordinate Judge of Palghat, made on Miscellaneous Petition 
No. 706 of 1893 in the matter of Original Suit No. 3 of 1889. 

The plaintiff sued to redeem a kanom, and a decree was passed 
directing that the mortgage premises be delivered to him on his payment 
of the mortgage money to defendant No. 31 within six [41] months of the 
final decree, and providing that in default of payment the property be sold. 

* Appeal against Appellate Order No. 92 of 1894. 
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The money was not paid within the prescribed period, but 25 days after 
it had expired the plaintiff paid the amount into Court and got possession 
of the property. Defendant No. 31 refused to receive the money, and 
now prayed that the property should be restored to her on the ground 
that the plaintiff was not entitled to execute the decree after the expiry of the 
period limited thereby. 

The Subordinate Judge rejected the petition with reference tb the ruling 
in Kanara Kurnp v. Govinda Kurup (I. L. R., 16 Mad., 214), and he directed 
that the property should remain with the plaintiff. On appeal the District 
Judge reversed the order of the Subordinate Judge with reference to the ruling 
in Elayadath v. Krishna (I. L. R., 13 Mad., 267). 

The plaintiff preferred this secorfd appeal. 

Sankaran Nayar for Appellant. 

Sundara Ayyar for Respondent. 

The second appeal came on for hearing before SHEPHARD and Best, JJ., 
who made the following order of reference to the Pull Bench : 

Order of Reference to the Full Bench : The decree in this case 
directs that, upon the plaintiff paying a certain sum into Court on or before a 
certain day, the defendants shall deliver up the mortgaged property to the 
plaintiff, and 11 that, if such payment is not made on or before the said date, 
the said property be sold.” The money was not paid within the time limited, 
but it was paid into Court a few days afterwards and the property was put 
into the possession of the plaintiff. The defendant thereupon, refusing to 
receive the money, applied for restoration of the property on the ground that 
it was no longer open to the plaintiff, after the expiration of the time limited, 
to apply for execution of the decree. The District Judge on appeal ruled in 
favour of the defendant on the authority of the decision in Elayadath v. Krishna 
(I. L. R., 13 Mad., 267), by which he held that the case was governed. In the 
case cited the point decided was that a plaintiff, having a decree similar to 
that now before us, but not containing any direction for sale, could not be 
allowed to execute it after the expiration of the time limited. This 
decision is, in our opinion, open to grave doubt, and, as there are other 
decisions in conflict with it and the question is of some [42] import- 
ance, we think it right to refer it to a Full Bench. The other decisions 
to which we refer are to be found in Ramunni v. Brahma Dattan (I. L. 
R., 15 Mad., 366, 370), Kanara Kurup v. Govinda Kurup (I. L. R., 16 Mad., 
214) and an unreported case. In Calcutta also the High Court has taken 
the view favourable to the decree- holder — see cases cited in Ajudhia Per shad 
v. Baldeo Singh (I. L. R., 21 Cal., 818, 824). 

On principle, as it appears to us, these decisions are right. In the terms 
of the decree itself there are no words indicating a forfeiture of the mortgagor’s 
right on default being made by him in payment within the fixed period. It 
is for his benefit 'that the term for payment is introduced. On default the 
mortgagee is at liberty to apply for an order for sale. To allow him, by remaining 
passive after default made, to retain possession notwithstanding an offer of 
the mortgagor to redeem, is practically to hold that upon default made he 
becomes absolute proprietor. The mortgagee is thus placed in a higher position 
than he would be if there were in the decree a direction for foreclosure on 
default, for in that case clearly the direction would need to be carried into 
effect by an order under section 93 of the Transfer of Property Act, and until » 
that was done the right of the mortgagee would not become absolute. On the 
other hand, according to the construction placed upon the decree and upon 
the Act in the judgment in Kanara Kurup v. Govinda Kurup (I. L. R., 16 Mad., 
214), the mortgagee is placed in such a position that, while he can always 
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recover his money by insisting on a sale, he cannot gain more than the money 
due to him by remaining passive and not applying for a sale. We desire to 
adopt the reasoning used by MUTTUSAMI Ay YAR. J., in Kanara Kurupv. Oovinda 
Kurup (I. L. B., 16 Mad., 214). As it must be admitted that the mortgagor 
may, on the mortgagee applying for an order for sale, come in and ask for time 
or offer to redeem even at the last moment before the sale is concluded, may 
he not anticipate the action of the mortgagee and offer tg redeem before a sale 
is threatened ? 

The question we have to refer is, whether, after the expiration of the time 
mentioned in the decree and before any order for sale, the mortgagor is 
precluded from redeeming the property ? 

The case then came on for hearing before the Full Bench. 

Mr. K. Brown and Sankaran Nayar for Appellant. 

CM] The Advocate-General (Hon. Mr. Spring Branson) and Sundara 
Ayyar for Bespondent. 

Collins, C. J. — The question referred to a Full Bench by SHEPHARD 
and BEST, JJ., is “ whether, after the time mentioned in the decree and 
before any order for sale, the mortgagor is precluded from redeeming the pro- 
perty ?” The decree in question directs that, upon the plaintiff (the mortgagor) 
paying a certain sum into Court on or before a day certain, the defendants 
(the mortgagees) shall deliver up the mortgaged property to the plaintiff and 
“ that, if such payment be not made on or before the said date, the said 
property be sold.” The money was not paid within the time limited, but it 
was paid into Court after that date and the property was put in possession of 
the plaintiff under the decree. The mortgagee refused to receive the money, 
and applied for restoration of the property on the ground that it was no longer 
open to the plaintiff, after the expiration of the time limited, to apply for 
execution of the decree. The District Judge ruled in favour of the mortgagee 
on the authority of Elayadath v. Krishnan (I. L. R., 13 Mad., 267). 

I am of opinion that the District Judge was right and that the decision in 
Elayadath v. Krishnan (I. L. R., 13 Mad., 267) is good law. The Judges in that 
case (Muttusami Ayyar and Parker, JJ.,) held that the application by the 
mortgagor for permission to pay after the expiration of the period fixed in the 
decree does not fall under the proviso of section 93 of the Transfer of Property 
Act. There was no application by the mortgagee for foreclosing the right of 
redemption. Sections 92 and 93, Transfer of Property Act, must be read 
together, and the proviso of the latter section has no application when the 
mortgagee does not apply for foreclosure or when the original decree 
does not contain the last clause mentioned in section 92. The case of 
Ramunni v. Brahma Dattan (I. L. R., 15 Mad., 366. 370) is not in conflict 
with Elayadath v. Krishnan (1. L. R., 13 Mad., 267). In Ramunni v. Brahma 
Dattan (I. L. R., 15 Mad., 366, 370), the jenmi of land in Malabar sued in 
1R86 to redeem a kanom of 1849 and obtained a decree which merely 
directed the surrender of the land to the plaintiff on payment of a 
certain sum within three months from date of decree. The decree 
remained unexecuted, the money not having been paid. The jenmi brought 
another suit to redeem the same kanom, and the Court held the suit was 
not barred by the former decree. The question was referred owing to the obser- 
vations [M] of Mutt os ami Ayyar, J., in Kanara Kurup v. Oovinda Kurup 
(I. L. R., 16 Mad., 214) hut it is to be observed that, although both Judges 
(Muttusami Ayyar and Best, JJ.,) were of opinion that the order appealed 
against could not be supported, they differed in their reasons— Best, J., holding 
that, as the defendants (the mortgagees) had accepted the amount tendered by 
the plaintiff, the defendants must be held to have waived their right to object 
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to the same as paid out of time. MtJTTUSAMl Ayyar, J., apparently overlooked 
the decision in Elayadath v. Krishna (I. L. R., 13 Mad. t 267) and in his judg- 
ment observed that, the mortgagee never having obtained an order for sale under 
section 93 of the Transfer of Property Act, the mortgagor's right of redemp- 
tion never became extinct and the necessity for the sale was obviated by 
payment before any order was made under section 93. I do not think 
that was the question the learned Judge had to decide. The point in 
dispute was, whether the plaintiff, who had made default in payment 
of the money within the time fixed by the decree, had a right to apply 
for execution of that decree after the time limited, and I am clearly of opinion 
that he had no such right in execution. The cases cited in the Calcutta reports 
, do not appear to me to have a material bearing on the point in question; and the 
Bombay decisions appear to support the decision in Elayadath v. Krishna 
(I. L. R., 13 Mad., 267). 

I answer the question referred in the affirmative so far as it relates to the 
execution of the decree. It appears to me that the terms of the reference are 
somewhat too wide, as the defendant’s only contention in the case was that it 
was not open to the plaintiff after the time limited to apply for execution of 
the decree, and that question I have decided in favour of the defendant. 

Parker, J. — The question referred to the Full Bench is whether, after the 
expiration of the time mentioned in the decree and before any order for sale, 
the mortgagor is precluded from redeeming the property. 

In the case which gave rise to the reference the decree directed that, upon 
the mortgagor (plaintiff) paying a certain sum into Court on or before a certain 
day, defendants should deliver up the mortgaged property to plaintiff, and 
that if such payment were not made on or before the said date, the property 
be sold. The money was not paid within the time limited, but it was paid 
[45] on a later date and the Court put plaintiff’ into possession. The mortgagee 
refused to receive the money and applied for restoration on the ground that it 
was no longer open to plaintiff after the expiration of the time limited to apply 
for execution of the decree. The District Judge decided in defendant’s favour 
on the strength of the ruling in Elayadath v. Krishna (I. L. R., 13 Mad., 267) 
The learned Judges who made this reference to the Full Bench consider that 
this ruliiig is in conflict with the cases in Bamunni v. Brahma Dattan (I. L. 
R., 15 Mad., 366), and Kanara Kurup v. Oovmda Kurup (I. L. R., 16 Mad., 214) 
and also refer to Ajudhia Pershad v. Baldeo Singh (I. L. R., 21 Cal. 818, 824) 
which later decisions, they state, they would prefer to follow. 

Elayadath v. Krishna (I. L. R., 13 Mad., 267), Manavikramanv. Unntappan 
(I. L. R., 15 Mad., 170), Bamunni v. Brahma Dattan (I. L. R., 15 Mad., 366), 
Kanara Kurup v, Govinda Kurup (I. L. R., 16 Mad., 214) Bamasami v. Sami 
(I. L. R.. 17 Mad. 96) Poresh Nath Mojumdar v. Bamjodu Mojumdar (I. L. R., 
16 Cal., 246) Ajudhia Pershad v. Baldeo Singh (I. L. R., 21 Cal., 818, 824), 
Mahant Ishwarqar v. Chudasama Manabhai (I. L. R., 13 Bom., 106) and Patloji 
v. Ganu (I. L. R.. 15 Bom., 370) were referred to in the argument. It will be 
observed that both the Calcutta cases were suits by the mortgagee, whereas all the 
Madras and Bombay cases were, like the present, suits by the mortgagor. It does 
not appear to me that the Calcutta cases have any application. The first Poresh 
Nath Mojumdar v. Bamjodu Mojumdar (I. L. R., 16 Cal., 246) was a foreclosure 
action in which plaintiff got possession without taking the proceedings prescribed 
by section 87 of the Transfer of Property Act. It was held that as he had not 
done so it was still open to the mortgagor (defendant) to redeem. In the 
second case Ajudhia Pershad v. Baldeo Singh (I. L. R., 21 Cal,, 818, 824) it 
was held that an application by plaintiff (mortgagee) for sale under section 89 
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did not require to be in the form prescribed in section 235, Code of Civil Pro* 
cedure, and was of the nature of an application for a decree absolute. 

The Bombay cases are in accord with Elayadath v. Krishna (I. L. B., 13 
Mad., 267), and Manavihaman v. Unniappan (I. L. R., 15 Mad., 170)- In 
the former [Mahant Ishwargar v. Chudasama Manabhai (I. L. R., 13 Bom. 
106)] it was held that the Court in execution could not extend the time fixed by 
the decree, and in the latter Patloji v. Ganu (I. L. R., 15 Bom., 370) that the time 
ran from the date of the original decree. In the latter case the decree directed, 
that, if [46] the money be not paid within the time limited, the plaintiff 
(mortgagor) should be for ever foreclosed. 

Passing to the Madras cases, it does not appear to me that the decision 
in Bamunni v. Brahma Dattan (I. L R., 15 Mad., 366) is in conflict with 
Elayadath v. Krishna (I. L. R., 13 Mad., 267). The former case Bamunni v. 
Brahma Dattan (T. L. R., 15 Mad., 366) was one of a second suit for redemption 
by the plaintiff (mortgagor). The first suit had remained unexecuted since 
plaintiff had not paid the money within the time limited. The decree contained 
no declaration as to foreclosure or sale. It was held that, though the first 
decree could not be executed, the relation of mortgagor and mortgagee still 
continued to subsist until it was terminated either by foreclosure or sale, and 
hence that a second suit for redemption would lie. This decision is not 
inconsistent with Elayadath v. Krishna (I. L. R. 13 Mad., 267) which simply 
held that a decree could not be executed after expiration of the time limited, or 
with Ramasami v. Sami (I. L R., 17 Mad., 96), where it was held that no second 
suit would lie since that first decree directed that, if the money be not paid 
within the time limited, redemption should be barred. 

It is however difficult to reconcile the decision in Kanara Kurup 
v. Govinda Kurup (I. L. R., 16 Mad , 214) with the earlier decisions. In that 
case the mortgagor (plaintiff) obtained a decree for redemption on 16th March 

1889, by which six months’ time was given for the payment of the sum 
fixed. The Appellate Court simply confirmed the original decree in June 

1890, but the appellate decree gave no extension of time for the payment of 
the money notwithstanding that an application for further time had been made 
by the plaintiff in an Execution Petition put in in February 1890. This 
petition had, however, been presented after the time fixed by the original decree 
had expired. The Subordinate Judge executed the decree on the ground that 
plaintiff’s right to relief could only be extinguished by an order under section 
93 of the Transfer of Property Act. It seems to me that the order of the Sub- 
ordinate Judge to execute the decree after it was at an end was wrong. See Ela- 
yadath v. Krishna (I. L. R., 13 Mad., 267), Mahant Ishioarqar v. Chudasama 
Manabhai (I. L. R., 13 Bom., 106), and Patloji v. Ganu (I. L. R., 15 Bom., 370). 
On a Letters Patent Appeal being preferred, the learned Judges upheld the action 
of the Subordinate Judge in executing the decree, but on different grounds. 
[47] Best, J., was of opinion that as defendants had aodbpted the money they 
must be held to have waived their right to object to the sum as paid out of 
time, while MUTTUSAMI Ayyab, J., held that, as the mortgagee never obtained 
any order for sale and as the money was paid before the equity of redemption 
was extinct, the order of the Subordinate Judge was right. 

In the case which gave rise to the present reference the mortgagee has 
refused to accept the money and therefore cannot be said to have waived his 
right. The special ground on which Best, J., based his decision does not 
apply here. With regard to the judgment of MUTTUSAMI AYYAB, J., I can 
duly say with great deference that I think the learned Judge overlooked the 
decisions m Elayadath v. Krishna (I. L. R., 13 Mad., 267) and Manavi kraman 
Bnniappm (I. L, R., 15 Mad., 170) and mistook the real question that was 
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before him. In all the remarks that he makes as to the scheme of the Trans- 
fer of Property Act I entirely agree. I also agree that the mortgagor can 
redeem at any time before the right of redemption becomes extinct either under 
the Transfer of Property Act or by the Law of Limitation. But the question 
under consideration was one of procedure, not of substantive law, and though the 
plaintiff could bring a second suit for redemption (provided such a suit be not 
barred), or might pay the money into Court if defendant, applied for sale, I do not 
see how this right to clo either of these things can affect the Law of Limitation 
and enable him to execute a redemption decree after the expiration of the time 
limited. 

The right of applying for sale after the time limited is the right of the 
^ defendant-mortgagee, and if he does not choose to exercise that right he cannot 
be compelled to do so. He may prefer to remain in possession, and may con- 
sider that he could not find a better investment for his capital if he were paid 
off. He may (it is true) be compelled to accept payment if the mortgagor 
pays the money into Court within the time limited or succeeds, after the expira- 
tion of that time, in a second redemption suit. But if he prefers to retain the 
property, he need not apply for sale, and he may possibly hope that the right of 
redemption will become barred before the mortgagor is in a position to sue 
again. 

I find it impossible to reply to the question referred to the Full Bench 
by a simple affirmative or negative. If by the question is [48] intended “ Is 
the mortgagor precluded from executing the decree ?” I would answer 
in the affirmative ; but if the question be “ Is he precluded from redeeming 
the property ? ” the answer seems to be that it all depends upon the 
circumstances of the case. Provided the mortgagor’s right of redemption 
be not extinct he can bring a fresh suit, or he can redeem if the mortgagee 
applies for sale ; but he cannot himself apply for execution of the decree after 
the expiration of the time limited. 

I would reply to the referring Bench accordingly. In the case under 
reference it seems to me that the decision of the District Judge was right. 

Shephard, J. — The question raised by this reference is stated in terms 
larger than the actual case requires. The preoise question should have been 
whether, under the circumstances mentioned, the mortgagor is precluded from 
redeeming the property under the decree. This question, however, almost neces- 
sarily involves the larger question, what remedy is open to the mortgagor after 
the expiration of the time limited by the decree for the payment of the mortgage 
money. That the right of the mortgagor still remains, notwithstanding the 
expiration of the period so fixed, there can be no doubt. Whether the decree 
be made in a suit by the mortgagee or in the mortgagor's suit for redemption, 
whether the decree contains a direction for sale or a direction for foreclosure, 
it is equally open to the mortgagor to come in, on an application being made 
by the mortgagee either under the 87th or under the 93rd section, and pay the 
mortgage money into Court. The 93rd section contains an express provi- 
sion indicating that the right of redemption is extinguished only upon the 
passing of an order absolute for foreclosure or a similar order for sale 
under the provisions of the same section. And even after such latter 
order has been passed, there still remains to the mortgagor the right 
which, under the provisions of the Civil Procedure Code,, every judgment- 
debtor has to prevent the sale by paying money into Court. While it is 
thus clear that the mortgagor, when put on the defensive by a hostile appli- 
cation made on the mortgagee's behalf, has the means of making good his 
right of redemption at any time before the actual sale takes place, it has to 
be seen in what manner he can assert his right against a mortgagee who 
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remains quiescent and makes no application for an order absolute. The 93rd 
section of the Act, which is supplementary to the preceding section and has 
[«9] to be read with it, says : “ if payment is made of such amount and of 
such subsequent costs as are mentioned in section 94, the plaintiff shall, if 
necessary, be put into possession of the mortgaged property.! A like provision 
id contained in the 87th and in the 89th sections, except that in the latter a 
payment “on the day fixed as aforesaid ” is presupposed. Although the language 
of the other two sections is not so precise, I think it is evidently intended that 
in all three cases alike the payment is to be made on the day fixed. That 
being so, the mortgagor having lost the opportunity of recovering possession 
under the first paragraph of the 93rd section, must, unless the proviso can be 
called in aid, assert his right of redemption otherwise than under the decree. 
The proviso in the 93rd section authorizing the Court upon good cause shown 
to postpone the day fixed for payment is similar to that in the 87th section, 
but curiously in the 89th section, which is the section declaring the course 
to be taken in the case of a decree for sale, there is no such proviso. It is quite 
clear, as was pointed out in Elayadath v. Krishna (1. L. R., 13 Mad., 267, 268) 
that the proviso cannot be intended to operate except in cases where the decree 
for redemption contains a clause similar to that prescribed by the last para- 
graph of the 92nd section. Reading the 87th section and the 93rd section 
together, I also think that the proviso was only intended to come into play 
when an application has been made by the mortgagee for the final order to 
which he may be entitled. That seems to have been the opinion of the learned 
Judges who heard the appeal in Elayadath v. Krishna \ (I. L. R., 13 Mad.. 267, 
268) ; [see also Mahant Ishivargar v. Ghudasama Manabhai (I. L. R., 13 Bom., 
109)]. The point did not arise for decision, because the decree under 
consideration stopped short with the order for payment of the mortgage 
money within three months and contained no order for sale on default. 
In the two cases where it was held that the mortgagor could proceed under 
the decree even after the lapse of the six months, the judgments are not 
founded on the proviso enabling the Court to give time. In the Madras 
case — Kanara Knrup v. Govmda Kurup (I. JL. R., 16 Mad., 214, 218) — 
MUTTUSAMI Ayyar, J., dwells on the circumstance that the mortgagor's 
right of redemption is not lost until the actual sale takes place. The learned 
Judge says the real question is “ whether on the expiration of six months the 
[80 j right of redemption becomes extinct under Act IV of 1882.” With great 
deference I must say that I do not think that was the real question which he 
had to decide. What he had to determine was whether the mortgagor, not 
having applied within the six months, was entitled to an order for the delivery of 
the mortgaged property on payment of the mortgage money. Undoubtedly the 
mortgagor had not lost his right of redemption, but it did not follow that he 
was entitled to make it good by an application for execution of the decree. 
The possibility of a second suit for redemption being brought does not seem 
to have been noticed. In the Calcutta case, Poresh Nath Mojumdar v. Bamjodu 
Mojumdar (I. L. R„ 16 Cal., 246) the decree had been made in a foreclosure suit, 
and, although after the expiration of the six months no order absolute was made 
under the 87th section, the mortgagee obtained an order and under it got 
possession. The mortgagor subsequently brought the money into Court and 
applied for redemption of the property. In this case again, as it appears to me, 
th9 right of redemption was clearly not lost to the mortgagor. The Court, 
proceeding partly on the English cases, held that the mortgagor's application 
ought to be allowed. A lucid statement of the English practice in foreclosure 
suits is given by the late Master of the Rolls in Campbell v. Holyland (L.R.,7 Ch. 
!>♦* 168). According to that practice the Court has a discretion to enlarge the 
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time for payment. This may be done either on the independent motion of the 
mortgagor, or on the hearing of an application to make the foreclosure absolute ; 
Alden v. Foster (5 Beav., 592), Jones v. Creswicke (9 Sim., 307, 317). Even 
after the foreclosure is made absolute, it is only in point of form that the 
order is final v for^the Court still has a discretion to treat the parties as 
mortgagor and mortgagee. The practice prescribed by the Act so far follows 
the English practice^ that in a foreclosure or redemption suit there is first an 
interim order fixing a time for payment, and, secondly, a final order for fore- 
closure absolute. Until this latter is passed under the 87th or 93rd section, as 
the case may be, I do not think the mortgagor’s right of redemption is lost ; but, 
except in the provision already mentioned, 1 do not find anything in the Act to 
justify the notion that the English practice as to enlarging the time for payment 
was intended to be followed. In that practice a wide distinction is 
[51} made between foreclosure suits and redemption suits, applications for 
enlargement being rarely granted in the latter case. See Faulkner v. Bolton 
(7 Sim., 319), where, on default of payment, the Vice-Chancellor refused to 
allow the plaintiff to redeem and dismissed the bill. No sign of such a distinc- 
tion is to be found in the Act. It appears to me that, if the Legislature had 
intended that the mortgagor should be allowed to come in after the day fixed 
and apply on his own motion for enlargement of the time, they would have 
recognized this distinction and framed some rules for the guidance of the 
Court. It is only reasonable to hold that the mortgagor, if seeking to take 
advantage of the decree, should be kept strictly to its terms, and that on the 
other hand, the mortgagee should not, perhaps many months after the passing 
of the fixed day, be called upon without notice to find a fresh investment for 
his money. 

This view of the law is supported by the series of cases in which it has 
been held in this Court that a mortgagor, not having prosecuted the decree 
obtained by him in a redemption suit, is at liberty to bring a second suit for 
redemption, for, if these cases are good law, the mortgagor cannot complain that 
he is without a remedy. According to those cases Samiv. Soma&undram (I. L 
R., 6 Mad., 119), Periandi v. Angappa (I. L. R., 7 Mad., 423) Karuthasami v. 
Jaganatha (I L. R., 8 Mad., 478), Bamnnni v. Brahma Daitan (I. L. R. t 15 
Mad., 366), and Bamasami v. Sami (I. L. R., 17 Mad., 96, 97) the mortgagor 
who has let pass the time for executing his decree is in much the same position 
as a mortgagor in England whose suit has been dismissed for want of pro- 
secution. The principle involved in them derives a qualified support from the 
observation of the Judicial Committee in Hari Bavji Chiplun Kar v. Shapurji 
Hormasji Shet (1. L. R., 10 Bom., 461, 465) where the case in Periandi v, 
Angappa (I. L R., 7 Mad., 423), was cited in argument. It seems to me 
that it is too late for us to question those cases. It was pointed out that 
in them the decrees under consideration contained no direction for sale 
or foreclosure, but in my opinion the addition of such a direction, inasmuch as 
it does not by itself extinguish the right of redemption, makes no difference Apart 
from these cases, I should, for the reasons already stated, arrive at the same 
conclusion as to the rights of a mortgagor under his decree If the mortgagor 
is [52j l®ft * n this position that he can neither proceed upon the decree nor 
institute another suit, he is after all in no worse position than a mortgagor in 
England whose suit for redemption has been dismissed for other reasons than 
want of prosecution. If he is in possession, his rights are fully protected 
under the provisions of the Act, If the possession is with the mortgagee, the 
mortgagor has only himself to blame if he has not been careful to conform to 
the terms of the decree for which he himself asked. Where the decree has 
been made in a foreclosure suit as in Poresh Nath Mojumdav v. Bamjodu 
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Mojumdar (I. L. R, 16 Cal., 246), it must be admitted that there may b^more 
hardship. On that ease, however, it is not neoessary to give an opinion. For 
the reasons stated I think that the question whether the mortgagor, is, after 
the day fixed in the decree for redemption, precluded from taking action under 
his decree, must be answered in the affirmative. H 

[This second appeal having come or for final disposal, the Court delivered 
judgment dismissing it with costs] . 

NOTES. 

[In (1908) 31 Mad., 354 : 18 M. L. J„ 259 the scope of this decision was limited to the 
case in which the mortgagor is the successful plaintiff in a suit for redemption. In (1902) 
25 Mad., 244 F. B. it was held that secs. 310A, 311 of the 0. P. C., 1882 would apply to sales 
of mortgaged decrees. 

In (1902) 25 Mad., 800 F.B. a Full Bench held, on a review of all the oases and the 
different views held in Calcutta and Bombay, that where a suit was instituted and a decree 
for redemption passed therein, but not executed, a subsequent suit was not maintainable for 
the redemption of the same mortgage and in (1903) 27 Mad., 40, it was extended to oases 
under sec, 86 of the T. P. Act, 1882. See also (1908) 5 M. L, T. , 76. 

As regards Calcutta, see (1908) 35 Cal., 683; (1908) 86 Cal., 122: 13 C.W,N. t 36: 8 
C.L.J., 547 ; Allahabad, see (1901) 24 All., 44 : 21 A.W.N., 194 ; (1904) 1 A.L.J., 300. 

In (1911) 21 M.L.J., 941 the dictum of BHASHYAM Ayyangar J. in 25 Mad., 300 was 
followed in preference to the caso of 19 Mad,, 40 and it was held that there could be no 
objection to a mortgagor applying for execution under section 92 and obtaining an order 

for sale.] 

[ 19 Mad. 52 ] 

APPELLATE CIVIL, 

The 28th March , 1895. 

Present : 

Mb. Justice Best and Mr. Justice Subramania Ayyar. # 

Ambalavana Pandaram (Plaintiff) Appellant 

versus 

Vaguran and others (Defendants) Respondents.* 

Limitation Act — Act XV of 1877 , sch. 71, art . 116 - Suit for rent — 
Registered contract signed by lessee only. 

In a suit for rent accrued due more than three years before the date of the plaint, it 
appeared that the contract between the landlord and tenant was comprised in a registered 
document which was signed only by the latter. 

Held , that the suit was not barred by limitation. 

SECOND Appeal against the decree of C. Gopalan Nayar, Subordinate Judge 
of Madura (East), in Appeal Suit No. 339 of 1893, reversing the decree of 
H. Krishna Rau, District Munsif of Madura, in Original Suit No. 164 of 1892, 

[83] Sait by a landlord against his tenant for rent. The contract between 
the landlord and tenant was contained in a registered document signed by the 
latter only. The rent had accrued due more than three years before the institu- 
tion of the suit. 

The District Munsif passed a decree for the plaintiff. The Subordinate Judge 
on appeal reversed this decree, holding that the suit was barred by limitation. 

The plaintiff preferred this second appeal. 

Rrishnasami Ayyar for Appellant. 

Mr. Oantz for Respondent. 

Judgment : — The only question is whether the claim for rent more then 
three years prior to suit is time-barred. Plaintiff’s contention is that it is not, 
as the document is registered and therefore article 116 is applicable, the lent 

* Second Appeal No. 1337 ri 1894. 

1 , t 
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being for a period within six years prior to the suit. The Subordinate Judge has 
held article 116* to be inapplicable on the authority of the decision of Kernan 
and Brandt, JJ., in Bamasami Ohetti v. Sokkanada Chetti (1 Mad., L. J. f 
737). This decision is, however, not reported in the authorized Law 
Reports, and is consequently not a binding authority. See Act XVIII of 
1875, section *3. Were it otherwise, we should have felt it our duty to have 
referred the question for decision by the Full Bench t as we are very clearly of 
opinion that the decision referred to is erroneous. In our opinion a contract 
which has, in fact, beeu registered is no less a “ contract in writing registered” 
within the meaning of article 1 16, because it bears the signature of only one 
of the parties in the absence of any statutory provision requiring the signatures 
of both parties. 

We are of opinion that the registration in the present case is sufficient 
to bring the present suit within the provisions of article 116, and consequently 
the claim for rent for faslis 1295 and 1296 is not barred. 

We must set aside the decree of the Subordinate Judge, and restore that 
of the District Munsif. 

Appellant will have his costs in this Court and iti the Lower Appellate 
Court. 

NOTES. 

[See also (1901) 25 Mad., 55 : 11 318 ; (1901) 3 Bom. L.R., 607. The case of 

30 Mad., 322 : 17 M.L.J., 395 wherein this case was distinguished was overruled in 35 
Mad., 95F.B.] 

[34] APPELLATE CIVIL. 

The 17th September , 1895. 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 

V enkatan arasim h a Naidu (Plaintiff and Petitioner) Appellant 

versus 

Papammah (Defendant and Counter-Petitioner) 

Respondent.! 

Decree , construction of — Application for execution by defendant — Previous 
orders as applied for by defendant — Present objection by plaintiff 
to continued execution on behalf of defendant - ‘Res judicata.’ 

Although a decree does not in terms give a certain relief yet if it is construed in orders 
passed upon it as having given that relief, it is not competent to the Court on subsequent 
applications to tr^at those orders as erroneous r*.nd pu 1 ; another construction on the decree. 

*£ Art. 116:— 

Description of suit. . Pe "°f. of i Time from which period begins 

e limitation. ; to run. 

...j When the period of limitation 
i would begin to run against a suit 
brought on a similar contract not 
^ registered.] 

t Letters Patent Appeal No. 31 of 1894. 
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Appeal under Letters Patent, section 15 against the judgment of DavIes, 
J., dismissing an appeal against the order of G. T. Mackenzie, District Judge 
of Kistna, in Miscellaneous Appeal No. 061 of 1891, by which an order of 
C. Sangayya Pantulu on Miscellaneous Petitions Nos. 1239 and 1550 of 1891 
was affirmed. 

The last- mentioned petitions were preferred respectively by the plaintiff 
and defendant in Original Suit No. 333 of 1877. In that suit the plaintiff sued 
to establish his right to open and keep open the mouth of k channel leading to 
a village in his estate and a decree was passed by which it was declared “that 
the plaintiff is entitled to take through the channel in question the flood water 
of the Tammileru, but to take none of the clear water ; that for this purpose 
he is entitled to extend the channel 343 yards from the spot locally known as 
‘one 1 parallel to the bank of the river on which the channel is, and to take 
such measures as may be necessary for diverting the flood water, but none of 
the clear water ; that the channel shall not be more than 5 yards 2 feet and 2 
inches wide at the mouth with a ’ floor ’ sufficiently to prevent clear water 
passing and that the taking of clear water to the injury of the interests of the 
village of Vengur shall be at his risk.” 

[58] In 1883 and 1886 the plaintiff presented applications for execution 
of the decree by the erection of the ‘floor’ therein referred to, but they were 
not proceeded with. In 1885 the defendant made an application with the 
same object ; the plaintiff thereupon objected that it was not competent to the * 
defendant to make the application, but the Court made an order that the 
‘floor' should be constructed and the plaintiff did not appeal. In 1887 on the 
application of the defendant, which was opposed by the plaintiff, the Court 
applied a commissioner for the execution of the decree, and under similar 
circumstances the Court in 1890 appointed another commissioner to construct 
the ‘floor’ in accordance with the decree. The plaintiff now applied to stop 
the work which had been begun alleging that the decree was declaratory only 
and did not determine the height of the ‘floor’ to be erected. 

The District Munsif was of opinion that, although the decree was declara- 
tory and not capable of execution, the orders above referred to were binding on 
him and that the work should proceed. With regard to the height of the erec- 
tion, he pointed out that the suit went op second appeal before the High Court 
by which an order was made for the trial of an issue relating to that matter, 
and that the second appeal was abandoned by the plaintiff before this issue 
was determined ; and he put off making an order about that matter pending 
the receipt of a report from the commissioner. 

The District Judge on appeal concurred in the opinion that though the 
decree was declaratory merely the plaintiff was not now entitled to raise the 
objection which had been overruled by the orders of 1885, 1887 and 1889 
against which he had not appealed. 

The plaintiff preferred an appeal against the appellate order of the District 
Judge which came on for hearing before DAVIES, J., who dismissed it. 

The present appeal was preferred as above against the judgment of 
Davies, J. 

Pattabhirama Ayyar for Appellant. 

Krisknasami Ayyar for Respondent. 

Judgment s— It appears that, since the passing of the decree in 1879, no 
less than four applications have been made for execution, and orders have been 
passed accordingly for the construction of a dam or * floor ’ as it is termed in 
the decree. These orders were passed notwithstanding the opposition of the 
plaintiff and he never appealed. 

* •• 
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t66] There ean be no doubt that, although some of the terms of the decree 
are inserted for the protection of the defendant, it was never intended that 
the defendant should execute it against the plaintiff. It is argued that the 
District Munsif had no jurisdiction to order execution of the decree and that 
the previous orders in execution should be disregarded, and we are referred to 
Kalka Singh v. Parasram (L R., 22 1. A., 68). That was not a case in which the 
execution of a decree was immediately in question and is therefore distinguish- 
able from the other* decisions of the Judicial Committee which were cited. 

Those decisions go to show that although a decree does not in terms give 
a certain relief, yet if it is construed in orders passed upon it as having given 
that relief, it is not competent to the Court on a subsequent application to 
treat those orders as erroneous and put another construction on the decree — 
Mungul Pershad Dichit v. Gnga Kant Lahiri Chowdhry (L. R., 8 I. A. 123), 
Bam Kirpai Shukal v. Mnssumat Bup Knari (L. R., 11 I. A., 37) and Bam 
Bam v. Nanhu Mai (L. R., 11 I. A., 181). 

We think those decisions are applicable to this case. We must dismiss 
the appeal with costs. 


NOTES. 

[See (1912) 14 I.C., 264 where the previous cases are collected. See also (1900) 17 
M.L.J., 423 ; (1900) P.R., 48; (1901) 24 Mad., 683 : 11 M.L.J., 432 ; (1896) 20 Mad., 289.]'’ 

[ 19 Mad. 56 ] 

APPELLATE CIVIL. 

The 26th July , 1895. 

Present : * 

Mr. Justice Shephard and Mr. Justice Best. 

Chakrapani Asari (Plaintiff) Appellant 

versus 

Narasinga Rau and others (Defendants) Respondents. " 

Civil Courts Act (Madras) — Act 111 of 1873 , s. 12~-Suits Valuation Act 
— Act VII of 1887 , s. 8 — Suit for share of undivided property . 

Persons entitled to a share in certain lands of a village, only part of which was held in 
severalty, executed a mortgage of part of the lands due to their share. The mortgage 
contained a description of the land comprised therein by paimash numbers and 
admeasurement. The mortgaged property was brought to sale in execution of a mortgage 
decree and was purchased by the present plaintiff. [67 j The plaintiff now sued for the appor- 
tionment and possession of the share to which he was entitled, and stated the value of the 
suit to be the value of the share claimed by him, Rs. 1,870, and not that of the entire 
property. The defendants were the mortgagors and the other persons interested in the land, 
their respective shares not having been ascertained and demarcated. 

Held, that the suit was within the jurisdiction of a District Munsif. 

Case stated for the opinion of the High Court under Civil Procedure Code, 
section 617, by V. Srinivasacharlu, Subordinate Judge of Kumbakonam. 

The case was stated as follows : — 

11 This is an appeal against an order of the District Munsif of Trivalore 
returning the plaint presented in Original Suit No. 352 of 1892 to be presented 
to the proper Court. 

“ The plaintiff is a purchaser of a share in a small village called Kongaya- 
nagaram in the Nannilam taluk from the defendants Nos. 15 and 16 under a 
conveyance executed to him on the 28th March 1887. 


# Referred Case No. 12 of 1894. 
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“ The village in question comprises 13 velies and odd of land divided itfto 
four shares and was long held in two parts, one moiety of two shares (termed 
periapathi) by the defendants Nos. 6 to 9, and the other (termed ohinnapathi) 
by the defendants No. 1 to 5. There are also some lands termed samudayam 
appertaining to all the four pangus or shares, some being assessed to revenue 
and some unassessed. The plaintiff states that these remain common and 
undivided amongst the holders of the four shares The plaintiff 

finds that, though the lands appertaining to the entire chinnapathi and com- 
prising 6 velies 12 mahs 40 gulies and 25 cents of nanja, punja and garden 
land are being enjoyed by the shareholders in common, that the patta for some 
of them runs in the name of the second defendant and for others in the 
names of the defendants Nos. 4 and 5 ; and he thinks that those failing under 
the second defendant’s patta appertain to his own and first defendant’s half 
shares, and those entered under the patta of the defendants Nos. 4 and 5 belong 
to their half share, and that, for the sake of convenience, all the lands were 
mixed up together and held and enjoyed by all of them in common. 

“ The fifteenth and sixteenth defendants were the decree-holders in Original 
Suit No. 27 of 1884 on the file of the Subordinate Court of Negapatam, they 
having there sued upon a simple mortgage bond, dated the 15th May 1682, 
executed to them by the first defendant and his father and secured on a part 
of the lands due to [58] their share, more particularly specified by their paimash 
numbers and extent as entered in the patta of second defendant.-.-.-.-. The 
fifteenth and sixteenth defendants having attached the entire lands specified in 
column 4 of the schedule attached to the plaint as the property of their judg- 
ment-debtor, the second defendant intervened and claimed some of them as 
those which had fallen to his share under an execution had under a partition 
decree obtained by him. They were released and the remainder of the landsVere 
sold and bought by the aforesaid decree- holders themselves. The plaintiff 
states that the second defendant not having sued for his share of the undivided 
samudayam lands, and not being decreed, the same, his share of this property 
remained to the defendant No. 1 and his father and passed by the Court-sale 
to the defendants Nos. 15 and 16 : and the plaintiff having now purchased all 
the properties bought by the defendants Nos. 15 and 16 in the Court auction, 
he has lodged this suit for the recovery of the same. He sued for the division 
of the four shares of samudayam lands also and for allotment to him of l£ 
shares of the same. 

“ For purposes of Court fee, he stated the value of the lands sued for at five 
times the ordinary revenue payable to Government. 

11 (1) On the nunja, punja and garden lands under section Rs. A. P. 
7, paragraphs, clause (a) of the Court Fees Act, which amount- 
ed to ... ... ... ... ... 306 4 0 

“ (2) On the jari manaikats due to three-fourths share of 
the first defendant out of two shares appertaining to the ohinna- 
pathi portion of the village on its market value under clause ( d ) 
of the same paragraph 5, and this amounted to... ... 325 0 0 

“ (3) On the ohinnapathi samudayam lands due to the 
said share on the market value of the same under the same 
provision of law, this amounted to ... 110 0 0 

“ (4) On the one and a half out of four shares of the 
unassessed samudayam lands, whioh remain undivided on 
their market value, and this amounted to ... 150 0 0 

1 Total ... 891 4 0 
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“ He sued also for past mesne profits and estimated their amount at 
R8. 978-12-0, and stating that the total of these figures, viz., Bs. 1,870, is the 
value for jurisdiction purposes, he instituted the suit in the Court of the District 
Munsif of Trivalore. 

[89] “ According to the plaintiff all the samudayam and jari manaikuts 
mentioned in'Nos. 2 to 4 above remain undivided, those mentioned under Nos. 
2 and 3 among the share-holders of chinnapathi and those of IIo. 4 among 
the holders of the four shares of the entire village. 

11 Although the uunja, punja and garden lands sued for have been described 
by their paimash numbers and the extent due to the three-fourths share claimed 
by the plaintiff, it was distinctly stated in paragraph 16 of the plaint that they 
formed undivided portions of such numbers ; and the plaintiff’s share of the 
same, having regard to good and bad soil, has yet to be ascertained.” 

TheSubordinafceJudge referred to Vydinatha v. Subramanya{I.h.'R. t BMad,, 
235), Khansa Bibi v. Syed Abba (I. L B., 11 Mad., 140), Nagamma v. Subba 
(I. L. B., 11 Mad., 197), and Bamayya v. Subbarayudn (I. L. B., 13 Mad., 25) 
and he stated as the question on which he was doubtful whether the case was 
governed by the ruling in Nagamma v. Subba (I. L. B., 11 Mad., 197), or by 
that in Bamayya v. Subbarayudn (I.L.B., 13 Mad., 25) : he stated his own con- 
clusion as follows : — 

“ In my opinion, when the suit relates to coparcenary property, unless it 
is one for general partition among all the share-holders, the specific and definite 
share claimed must be held to be the subject-matter of the suit as stated 
in the Suits Valuation Act and the Act III of 1873 (The Madras Civil Courts 
Act) and the value of the same should determine the Court’s jurisdiction, and 
not that set on the whole property which will, of course, be the value of a 
suit In which a general partition of all the shares may be prayed for.” 

Banqackariar for Appellant. 

Sundara Ayyar for Respondents. 

Judgment. — In our opinion the Subordinate Judge is right in his con- 
clusion Isee also Krishnasami v. Kanakasabai (I.L.B., 14 Mad., 183) J . Further- 
more under the 8th section of the Suits Valuation Act of 1887 it is clear that 
the suit is within the jurisdiction of the District Munsif. Costs to be costs in 
the suit. 

NOTES. 

£ See also (1912) 11 M.L.T., 155 : 13 I.C., 303; (1896) 20 Mad., 289 where this case was 
ollowed.] 

[60] APPELLATE CIVIL. 

The 6th March , 1895, 

Present ; 

Mr. Justice Best and Mr. Justice Subramania Ayyar. 

Somasundaram Ayyar and others (Plaintiffs) Appellants 

versus 

Fischer (Defendant No. 1) Respondent.* 

Vendor and purchaser — Covenant by a benamidar — Covenant for quiet enjoyment . 

Land forming part of a zamindari was brought to sale in execution of a decree and was 
purchased by a benami for the zamindarni. After the zamindarni’s death B t her son and 

* Second Appeal No. 1512 of 1894 
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supposed heir, together with A , sold the land under a conveyance, which contained a fcint 
covenant to remove any hindrance in the vendee’s enjoyment of the land. Persons claiming 
under the lawful successor of the deceased zamindarni obtained an ejectment decree against 
ihe representatives of the vendee, then deoeased, and they were permitted to retain possession 
only on a payment made to the deoree-holders. They now sued A and B for the amount of 
the purchase money paid on the conveyance and the costs incurred in the ejectment suit : 

Held, that the plaintiffs were entitled to the decree sought by them against .4, notwith- 
standing that he was a benamidar merely. < 

Second Appeal against the decree of W. Dumergue, District Judge of 
Madura, in Appeal Suit No. 151 of 1893, affirming the decree of Venkataranga 
Ayyar, Subordinate Judge of Madura (East), in Original Suit No. 62 of 1891. 

In 1874 the father of the plaintiffs obtained a lease for ten years of one- 
fourth of the village of Sattukudi from the zamindarni of Sivaganga. Before 
the expiry of the lease the property was brought to sale in execution of a decree 
against the lessor, on whose behalf it was bought in by the present 
defendant No. 1 for Rs. 2,500. Subsequently in 1877 the lessee pur- 
chased the land for Rs. 2,000 from defendant No. 1 and the son and supposed 
heir of the lessor then deceased. The conveyance contained a covenant by 
the vendors in the following terms : — “ Should there be any hindrance 
in your enjoying the said premises, we shall settle and remove such 
hindrance.” In 1889 persons claiming under the lawful successor of the lessor 
obtained an ejectment decree against the present plaintiffs, their father 
having meanwhile died. The matter was compromised by a payment of 
Rs. 3,500 to the decree- [61] holders, who thereupon entered up satisfaction of 
the decree. The plaintiffs now sued defendant No. 1 and the other vendor to 
recover with interest the purchase money and the amount of costs incurred 
in the ejectment suit. The lower Courts held that the first defendant, as 
being a benamidar merely, was not liable to satisfy the plaintiff’s claim, and 
a decree was passed against the other defendant alone. 

The plaintiffs preferred this Becond appeal. 

Krishnasami Ayyar for Appellants. 

Mr.ff. G. Wedderburn , Mr. Parthasaradhi Ayyanqar and Mr. Bangachariar 
for Respondent. 

Judgment. — The only question is as to the liability of the first defendant 
jointly with the second defendant, against whom a decree has been given. The 
judgment of the lower Court exonerating the first defendant proceeds on the 
ground that he was merely a benamidar as far as the property sold to plaintiffs’ 
father was concerned. 

The real question is whether, even assuming the first defendant to have 
been merely a benamidar as to the property, he is not liable on the covenant 
mentioned in C, which is in the following words : “ Should there be any 
hindrance in your enjoying the same, we shall settle and remove such hin- 
drance.” This is an express covenant by both the defendants, which cannot 
be affected by the benami character of the first defendant who is equally liable 
thereunder with the second. 

v It is contended on behalf of respondent that, being a benamidar, there 
was no consideration for the promise made by him. The consideration was 
clearly the purchase of the property by the plaintiffs’ father. 

In this view we do not consider it necessary to dwell upon the letter A 
and the proceedings taken by respondent on the promissory note which was 
given in first defendant’s name by plaintiffs’ father for the consideration 
mnount. 
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It is next contended that there was no breach of covenant, in that appel- 
lant was not actually evioted, and our attention is called to Howard v. Mait- 
land (11 Q. B. D. f 695). The observations of the Master of the Bolls in that 
case tend in the opposite direction, for he says : “ If anybody had brought 
an action against the plaintiff and recovered [62] judgment, I am not prepared 
to say that that alone might not have been a disturbance within the covenant.” 

In the present case a decree was obtained and proceedings taken in execu- 
tion, and it was only on paying a sum of Bs. 3,500 to the decree-holder that 
plaintiffs were allowed to retain possession of the property. There was there- 
fore such hindrance as was contemplated in the covenant. 

In allowance of this appeal we modify the decree of the lo.ver Courts by 
making first defendant jointly liable with the second for the amount decreed. 

Appellants are entitled to their costs in this Court and in the lower 
Appellate Court. 


[19 Mad. 62] 

APPELLATE CIVIL. 

The 18th March and 25th and 30th April , 1895. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Parker. . 

Tholappala Charlu Plaintiff (Appellant) 

verms 

Venkata Charlu and others (Defendants) Respondents. * 

Civil Procedure Code — Act XIV of 1882 , s . 11 — Right 
to hereditary office of guru. 

The plaintiff as Anagundi Raja guru claimed to be entitled, and now sued for a declara- 
tion of his title, to the hereditary office of priest of Samayacharam. The defendants claimed 
the office aud had collected voluntary contributions in the character of the holders of suoh 
office. The office was not connected with any particular temple, no specific pecuniary benefit 
was attached to it, and the alleged duties of the office were to exercise spiritual and moral 
supervision over persons wearing a certain caste mark in a certain tract of country : 

Held, that the suit was not cognizable by a Civil Court. 

SECOND Appeal against the decree of L. Moore, District Judge of Bellary, in 
Appeal Suit No. 170 of 1891 reversing the decree of C. Banga Bau, District 
Munsif of Naraindevarakerry, in Original Suit No. 33 of 1889. 

Suit to establish plaintiff’s claim to a hereditary office, the nature of 
which is stated sufficiently for the purpose of this report in the judgment of 
the High Court. The District Munsif passed a decree for plaintiff, which was 
reversed on appeal by the District [63] Judge on the ground that the plaintiffs 
claim was not cognizable by a Civil Court. 

The plaintiff preferred this second appeal. 

• Second Appeal No. 321 of 1894. 
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7. Bhashyam Ayyanqar , Pattabhiramn Ayyar and Desikachariar \ot 
Appellant. 

Ramachandra Rau Saheb and Kuppusami Ayyar for Respondent No f 2. 

Judgment. — The Distriet Judge dismissed the plaintiff’s suit on the 
ground that it was not maintainable. He based his decision on the ground 
that the suit, was analogous to that decided in SubbarayaChetti v. Venkatanarasu 
Chetti [Second Appeal No. 200 of 1891 (unreported)] in which it was held 
that a suit for a declaration that a person was entitled to the exclusive right to 
the office of a desayi would not lie, the right of desayi being alleged to be a 
right to settle caste disputes in certain villages. It is urged upon us in appeal 
that the right claimed by plaintiff is a right to an hereditary office, to which 
titles have been attached by the former ruling power ; that the right of the 
Anagundi Raja guru carried with it a monopoly, and that it bad been found by 
the District Munsif that defendants had been guilty of personation and deceit, 
assuming the hereditary titles of the plaintiff, and under such false pretences 
receiving fees, which would otherwise have been paid to plaintiff and not to 
defendants. On this state of facts, as found by the District Munsif in para- 
graph 99 of his judgment, it is urged that plaintiff is entitled to relief. 

It is, however, necessary to refer to the plaint to see the grounds on 
which relief is asked for by the plaiutiff himself. It is therein stated that 
plaintiff and his ancestors, “ in consequence of their being the priests of the 
Anagundi royal family,” have been enjoying hereditarily the Samayacharam 
guru office in respect of the people wearing namam mark in a certain tract of 
country ; that defendants 2 and 3 have been claiming the right to this office, 
using plaintiff’s titles and collecting the fees. The plaint goes on to pray for 
a decree to establish plaintiff’s right to the priestship of Samayacharam in 
respect of the namam-wearing people living in the places mentioned, and for 
an injunction to restrain defendants from interfering in the said right and 
collecting the fee3, Ac. 

It will be observed that the plaint does not ask for any injunction to 
restrain defendants from assuming plaintiff’s hereditary [641 titles, or for 
damages caused by personation or assumption of such titles. It is a suit to 
establish a claim to an hereditary office, and the plaintiff alleges that the 
person entitled to hold the office is hereditary guru for the time being of the 
Anagundi royal family. 

The question then is whether the priestship of Samayacharam is an office 
for which a suit will lie in a Civil Court. It is distinguishable from most of 
the cases quoted, in that it is not attached to any particular temple or place ; 
no specific pecuniary benefit is attached to the office, the only emoluments being 
voluntary contributions, while the duties of the office are to exercise spiritual 
and moral supervision over people who wear a certain caste mark in a certain 
tract of country. No such supervision over the members of the caste can be 
enforced by law, it being entirely within the option of each individual member 
of the caste whether he will submit to it or not. Such being the case, the office 
seems exactly analogous to that of a desayi, as to which it*was decided in 
Subbaraya Chetti v. Venkatanarasu Chetti [Second Appeal No. 200 of 1891 
(unreported) I that a suit would not lie. No doubt the office of hereditary guru 
to the Anagundi royal family may be an endowed office, and the holder 
thereof entitled to certain titles and distinctions, but the relief sought iq the 
plaint is not on the ground that defendants have represented themselves to be 
the raja’s gurus. The District Munsif has, it is true, treated it as if such was 
the claim, but the plaint does not ask for any declaration that plaintiff is the* 
raja's guru, or to restrain defendants from using his titles, but merely for a 

, x 
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declaration that plaintiff is entitled to the Samayacharam office. It is possible 
the plaintiff might have succeeded had the plaint been framed differently, or 
had it been amended, but there was no issue as to any personation by defen- 
dants, or as to any fraud in assuming the plaintiff’s titles. 

Under these circumstances we think the District Judge was right in 
holding that the suit is not maintainable, and we must dismiss the second 
appeal, but we make no order as to costs. 

N0TE8. 

See also (1907) 17 M. L. J., 421 ; (1905) 2 C. L. J., 460 ; 7 A. L. J., 529 ; (1909) 33 
Mad., 67 : 19 M. L. J., 714 as regards the jurisdiction in caste matters.] 


[65] APPELLATE CIVIL. 

The 29th August and 3rd September , 1895. 

Present : 

Mr. Justice Parker and Mr. Justice Subramania Ayyar. 

J ambu vay y an (Plaintiff ) Appellant 

versus 

Venkatarayar (Defendant) Respondent. :|: 


Civil Procedure Code — Act XIV of L 882, .s. 344 — Insolvent judgment- 
9 debtor — Decree passed on appeal — Jurisdiction of original Court 
to make declaration of insolvency. 

A suit for money was dismissed, but on appeal the High Court passed a decree for the 
plaintiff. The judgment-debtor made an application to the Court of First Instance under 
Civil Procedure Code, section 344, to be declared an insolvent : 

Held , that the Court had jurisdiction to make the declaration sought for. 


APPEAL under Letters Patent, section 15, against the judgment of MUTTUSAMI 
AYYAR, J., dismissing appeal against Order No. 42 of 1893, which was preferred 
against an order of C. Venkobachariar, Subordinate Judge of Tanjore, on 
Insolvent Petition No. 2 of 1890. 

The application in the Subordinate Court was made under Civil Procedure 
Code, section 344+, by the defendant in Original Suit No. 36 of 1886 
on the file of that Court. This suit had been dismissed by the Subordinate 
Judge, but hie decree had been reversed in Appeal No. 60 of 1888 in the High 
Court, in which a decree was passed for the plaintiff. Objections to the appli- 
cation were overruled by the Subordinate Judge, who passed an order as pray- 
ed. The decree-holder preferred to the High Court the appeal, which came on for 
hearing before Muttusami Ayyar, J., who delivered judgment as follows: — 

Muttusami Ay yar J.— It is urged in support of this appeal that the 
jurisdiction of the Subordinate Judge in insolvency matters is limited to decrees 


* Letters Patent Appeal No. 49 of 1894. 

t £8ec. 344 Any judgment-debtor arrested or imprisoned in executipn of a decree for 
n money, or against whose property an order of attachment has 

Rower to apply i raecia- k een ma( j e j n execu ti 0 n of such a decree, may apply in writing 
ration of insolvency. to be declared an insolvent. . 

Any holder of a decree. for money may apply in writing that the judgment-debtor may 
declared an insolvent. 

^ Every such application shall be made to the District Court within the local limits of 
whose jurisdiction the judgment debtor resides or is in custody. 


6 MAD.— 98 
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actually passed by himself and does not extend to decrees passed on app 
from his decrees by the Appellate Court, although the suits in which they are 
passed are cognizable by him. In support of this contention, reliance is placed 
on the wording of section 360 of the Code of Civil Procedure. That section is 
in these terms : “ The local Government may, by notification in the official 
gazette, invest any Court other than a District Court with the powers con- 
ferred on District Courts by sections 344 to 359 of the C66] Code of Civil 
Procedure, and the District Judge may transfer to any Court situated in his 
district and so invested, any case instituted under section 344. A Court so 
invested may entertain an application under section 344 by any person who 
has been arrested or imprisoned, or against whose property any order of attach- 
ment has been made, in execution of a decree for money parsed by that 
Court” The argument is that the words “passed by that Court " are words 
of limitation, and do not include decrees under execution if they are passed by 
the Appellate Court in appeal. 


By section 344 plenary jurisdiction is conferred on District Courts subject 
to the condition precedent that the judgment-debtor is arrested or imprisoned 
in execution of a decre 3 fv money, or that an order of attachment is made in 
execution of such decree. By the first clause of section 360, power is reserved 
to the local Government to confer on any Court other than a District Court 
the powers conferred on District Courts by sections 344 to 359. These two 
sections, if nothing more appeared, would disclose an intention to enable the local 
Government to confer co-ordinate jurisdiction. As Courts other than District 
Courts may have limited pecuniary jurisdiction over suits, the words “any decree 
passed by that Court ” are inserted. The occasion when the jurisdiction arises is 
arrest or imprisonment or attachment in execution of a money decree. ^TThe 
reasonable construction is that the words “ decree for money passed by that 
Court ” mean decrees passed by that Court in suits which are cognizable by it 
or decrees passed in appeal in confirmation, reversal or modification of those 
decrees. For purposes of execution, the decree passed by an Appellate Court 
is on the same footing with the decrees passed by the original Court itself. 
Whenever there is an appeal, the final decree capable of execution is the decree 
passed by the Appellate Court, whether it confirms, modifies or reverses the 
original decree, and if the appellant's contention were to prevail, all decrees 
from which appeals are preferred would cease to be decrees passed by the origi- 
nal Court for purposes of execution. There would also be this anomaly. A 
Subordinate Judge would have insolvency jurisdiction over one defendant who 
did not prefer an appeal, and have no insolvency jurisdiction over another 
defendant in the same suit who preferred an appeal from his decree. At the last 
hearing when this Court directed the District Court to return the appeal pre- 
ferred to it for presentation to the High Court, this objection was not taken. I 
[67] dismiss this appeal with costs on the ground that the construction which 
ought to be placed on a statute should be such as fairly and reasonably executes 
the intention of the Legislature where that intention is plain. 

The appellant preferred the present appeal under Letters Patent, section 15. 

Sivasami Ayyar for Appellant. 

Mr. Parthasaradhi Ayyangar for Respondent. 

Judgment.— It is conceded that if the Subordinate Court had, in the first 
Instance, decreed in plaintiff's favour, it would have had jurisdiction to enter- 
tain an application under section 341, but it is contended that it is otherwise, 
since the Subordinate Court dismissed the plaintiff's claim and the decree 
his favour was passed by the Appellate Court. ?' 
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If this argument be valid, the jurisdiction of the Subordinate Court would 
also be ousted, if the plaintiff had obtained a decree in his favour in the first 
instance, tod that decree had subsequently been continued on appeal, since 
the decree to be executed would be that of the Appellate Court. 

There can be no doubt that the Subordinate Court must execute the decree 
of an Appellate Court, reversing its own, and that in that respect 9 it is regarded 
for all intents and .purposes as the Court which passed the decree. 

We think the order of the learned Judge was right and dismiss this appeal 
with costs. 


C 10 Mad. 67 i 

APPELLATE CIVIL. 

The 17th September , 1895. 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 


Barrow (Respondent No. l) Appellant 

versus 

Javerchund Sett (Appellant) Respondent.* 


Limitation Act — Act XV of 1877, s, 14, sch, II, art, 179- -Exclusion of time 
of proceeding bond, fide in Cowrt without jurisdiction — Step in aid of execution 
— Application for sanction to an agreement to give time to a judgment-debtor. 
On an application made in June 1892 for execution of a decreo for the payment of a sum 
of money by instalments passed in 1883 by a Subordinate Court, [67] it appeared that the 
Subordinate Court, after executing it in part, had transferred it to the Presidency Court of 
Small Causes, which proceeded to execute it up to 23rd February 1887, and that on a further 
application made on 5th March 1888, it was discovered that the transfer of the decree was 
a mistake, as the amount exceeded Rs. 2,000, and the decree was returned to the Subor- 
dinate Court on 5th July 1888. On 26th February 1889 an application was made to the 
Subordinate Court to sanction an agreement to give time for the satisfaction of the judgment 
debt under Civil Procedure Code, section 257 (A),t but sanction was never given, and on 28th 
July 1891 the decree-holder applied to have the deoreo trmsferred to another Court, and in 
September applied for execution and realised Rs. 250 towards the debt. 

* Letters Patent Appeal No. 52 of 1894, 


t[ Sec. 257 ^-Every agreement to give time for the satisfaction of a judgment-debt shall 
' . m , . . .. be void unless it is made for consideration and with the sane* 

. y ve wme tion of the Court which passed the decree, and such Court deems 

to jujagment-aeotor. the consideration to be under the circumstances reasonable. 

Every agreement for the satisfaction of judgment-debt, which provides for the payment 
directly, or indirectly of any sum in excess of the sum due or 
jadsment-debt! de0re °’ ^ «>e void unless it is' made 

ny sum paid in contravention of the provisions of this section shall be applied to the 
ion of the judgment-debt ; and the surplus, if any, shall be recoverable by a 
it-debtor.] 
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Held by PABKEB, J., that tho time during which the decree was in the Presidency Court' 
of Somali Causes should be deducted iu the computation of the period of limitation for the 
present application under Limitation Act, soction 14, clause 3. 

Held by SHEPHARD and BEST, JJ., that whether or not such deduction should be, made, 
the present application was barred by limitation for the reason that the application on 26th 
February 1889 was not a step in aid of execution. 

APPEAL under Letters Patent, section 15, against the judgment of PARKER, J., 
delivered in Appeal against Order No. 161 of 1892 reversing the order of V. P. 
DeRozario, Subordinate Judge of South Malabar in Miscellaneous Petition 
No. 86 of 1892. 

Application by the assignee of the plaintiff for the execution of the decree 
in Original Suit No. 39 of 1882 on the file of Subordinate Court, Calicut. 

The application was dismissed by the Subordinate Judge as being barred 
by limitation under the circumstances set out in the following judgment of 
Parker, J.:— 

Parker, J. — The decree of which execution is sought was passed on 3rd 
April 1883 by the Calicut Subordinate Court for a sum of Rs. 7,220 with costs 
and interest from date of decree till payment, and was made payable by monthly 
instalments of Rs. 60 each. After some execution had been had at Calicut, 
the decree was, on 23rd July 1884, transferred for execution to the Madras 
Small Cause Court. Execution was had by instalments in Madras and pay- 
ments, amounting to Rs. 1,050, were made up to 23rd February 1887. On 
5th March 1888, a further application for execution was made in the Small 
Cause Court, and it was then discovered that under the penultimate clause of 
section 223, Code of Civil Procedure, the decree ought never to have been*Tsent 
for execution to the Small Cause Court at all, since the amount exceeded 
Rs. 2,000. It was accordingly returned for execution to the Calicut Subordinate 
Court on 5th July 1888. 

[69 J On 5th February 1889 an arrangement was made by the parties at 
Madras for the discharge of the balance of the decree by monthly instalments 
at a different rate from that prescribed by the decree, and a petition to enforce 
this agreement was put in in the Calicut Subordinate Court on 26th Febru- 
ary 1889. A notice went on petitioner’s application, but the Court never 
formally sanctioned the arrangement. On 28th July 1891, petitioner applied to 
have the decree transferred to the Palghat Subordinate Court for execution, 
and it was transferred on 30th July. An application for execution was made 
at Palghat on 25th September 1891 and Rs. 250 was realized. This last 
application was made on 20th June 1892 and the Subordinate Judge has now 
held that execution is barred. 

The Subordinate Judge bases his order on two grounds — (i) that (the 
present application being to enforce the decree and not the unrecognized 
arrangement of 5th February 1889) no certain time for the payment of the 
instalments has been fixed by the decree, and (ii) that as all proceedings in the 
M&dtas Small Cause Court were invalid, they cannot avail to keep the decree 
klive, and the application of 23rd July 1884 to transfer the decree to Madras 
cannot be regarded as a step in aid of execution. The Subordinate Judge held 
that tjie decree had become barred on 3rd April 1887 (1886). 

There can be no doubt that the application of 23rd July 1884 was made in 
good faith and was intended as a step in aid of execution. The mistake was 
not discovered by the Madras Small Cause Court for nearly three years, and 
the Madras Court received and executed the decree. I think the oass||^Us 
within the purview of section 14, clause 3, of the Limitation Act, and tBwft&LQ 
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time occupied in executing the decree in Madras ought to be deducted. See 
Bajbullubh Sakai v. Joy Kwhen Pershad (I.LiR., 20 Cal., 29) and Krishnayyar 
v. venkayyar (I.L.R., 6 Mad., 81). 

Against this view the decision in Chattar v. Newal Singh (I.L.R., 12 
All., 64) was 'quoted, but that case referred to an application for a kind of 
relief which obviously could not be granted, and does not touch *bhe question 
of a bond fide mistake in seeking relief in the wrong Court. 

Taking this view, the application of 26th February 1889 was in time, 
since the decree was only returned to the Calicut Subordinate Court on 5th July 
1888, and no limitation has arrived since 1889. £70] Though by some infor- 

mality the arrangement of February 1889 was not sanctioned, I think the 
application can still be viewed as a step in aid of execution of the decree. 

Further, I do not agree with the Subordinate Judge that it is impossible 
to ascertain from the decree the dates on which the instalments are to be paid . 
It seems to me clear they are intended to be paid monthly from 3rd April 
1883, and this is all that is necessary. See Kaveri v. Venkamma (I.L R., 14 
Mad., 396) and Lakshmibai Bapuji Oka v. Madhavrav Bapuji Oka (I.L.R., 12 
Bom., 65). 

The order of the Subordinate Judge must be reversed and execution 
allowed. The appellant is entitled to his costs in this appeal. 

The judgment-debtor preferred this appeal under Letters Patent, sec- 
tion 15. 

Sankaran Nayar for Appellant. 

Respondent was not represented. 

Jhldgment. — Even if the period during which the application was ponding 
in the Madras Court of Small Causes should be excluded under section 14 of 
the Limitation Act, the application of ‘26th February 1889, being one for 
sanctioning the agreement to give time for payment, and not for execution 
of the decree, was clearly not a step in aid of execution ; the subsequent appli- 
cation is, therefore, barred. 

We must, therefore, allow this appeal and restore the order of the Sub- 
ordinate Judge. Under the circumstancos, we make no order as to costs of 
this appeal. 
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[19 Mad. 70] 

APPELLATE CIVIL. 

The 20th and 23rd September , 1396. 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 

Saminadha Pillai and others (Defendants Nos. 1 to 4, 7, 

8, 11 and 15) Appellants 
versus 

Thangathanni (Plaintiff) Respondent/ 

Hindu law — Inheritance — Obstructed heritage — Succession per capita — 
Succession on extinction of a divided branch of a family . 

On the death, without issue, of a Hindu who was divided from the rest of his family, 
his property passed in succession to his widow and mother. On the [71] death of 
the latter, the nearest surviving reversioners were the plaintiff’s husband and the 
first defendant’s father, both since deceased, and their first cousin. The plaintiff now 
claimed a one-third share of the property above mentioned as the heiress of her husband 
who left no issue. It appeared that the plaintiff’s husband and his co-reversioners were 
divided : 

Held, that the plaintiff was entitled to recover. 

Semble : that she would have boen entitled to recover even if her husband had not been 
divided from his oo-reversioners. * 

APPEAL against the decree of C. Venkobachanar, Subordinate Judge of 
Tanjore, in Original Suit No. 12 of 1893. 

The plaintiff, a Hindu widow, sued to recover a one-third share of pro- 
perties left by Kolandavelayuda Pillai, who died without issue in 1876. The 
widow and afterwards the mother of the deceased had held the properties until 
the death of the latter, which took place in June 1885. The plaintiff's case was 
that, at the time of the mother’s death, the nearest surviving reversioners to the 
estate were her husband, since deceased, and his brother, the father of defen- 
dants Nos. 1 and 2, and their first cousin Ramasami Pillai. It was admitted that 
the three persons were the grandsons of Velayuda Pillai’s paternal uncle, and 
that there was no coparcenery between Velayuda Pillai and them, that the plain- 
tiff’s husband had died without issue in October 1886 not having secured posses- 
sion of his share of the properties. The defendants Nos. 1 and 2 contended 
that their father deceased and his brother and cousin were undivided, and that 
they were all members of a joint family and that, even if it were not so, the 
property did not devolve as separate property, but jointly, and that the plain- 
tiff was not entitled to the relief sought. 

The Subordinate Judge held that the plaintiff ’s husband was divided from 
his brother and cousin, and (on the second issue) that whether or not they 
were divided, the property devolved on them as separate property and (on the 
third Issue) that the plaintiff was entitled to the share of her husband which 
vested in him before bis death and accordingly passed a decree for the plaintiff. 

The defendants preferred this appeal. 

Mr. Parthasaradhi Ayyangar for Appellants. 

Pattabhirama Ayyar for Respondent. 

♦Appeals Nos. 121 and 124 of 1894, 
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Judgment : — We agree with the conclusions of the Subordinate Judge on 
the second and third issues. The question whether the rule of survivorship 
holds good among a group of heirs who succeed on the extinction of a divided , 
branch of the family has [72] not been actually decided in this Court. In 
Oopalasami v. Chinnasami (I. L. R., 7 Mad,, 458), the inclination of the Court 
was evidently in favour of the contention that the rule did not £.pply in the 
case of daughters* sons succeeding. In principle there is no distinction 
between that case and the present. In both it is an instance of obstructed 
heritage, the heirs being ascertained at the time of the death and taking per 
capita . Since the date of the Madras case the question has been considered 
, in Calcutta, and the conclusion arrived at was that the rule of survivorship 
does not apply to property taken in the ordinary course of inheritance as 
distinguished from property in which persons have an interest on birth 
[Jasoda Koer v. Sheo Pershad Singh (I. L. R., 17 Cal., 36)] — see also 
Nallatambi Chetti v. Mukunda Ghetti (3 M. H. C. R., 455). We think this 
view is correct. To hoi £ otherwise would be to recognize as coparceners with 
rights of survivorship a group of persons who might be descended from 
different parents and might at the same time belong to a larger group, having 
another and district family property of their own. 

Apart from this there is the finding which is amply supported by the 
evidence that the three heirs — Ramasami, Chockalingam and the plaintiff’s 
husband — were divided when the property devolved upon them. 

NOTES. 

[This case was overruled by the Privy Council in .(1902) 25 Mad., 678 in which it was 
held that the principle of survivorship was not confined to cases of unobstructed heritage ; 
in that’case daughter’s sons were held to take a joint estate. The scope of this Privy 
Council case was explained by Sir V. Bhashyam Ayyangar in (1903) 27 Mad., 300 : 13 
M. L. J., 398 where it was held that it did not apply to stridhanam inherited by the eons. 

See also (1897) 20 Mad., 207.] 

[ 19 Mad. 72 ] 

APPELLATE CIVIL. 

The 9th October , 1895, 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 

Srinivasa Ayyangar (Petitioner) Appellant 

versus 

Seetharamayyar and others (Respondents) Respondents. 1 " 

Civil Procedure Code — Act XIV of 1882 , s. 295 — Rateable distribution — Assets 

realized in execution . 

A, B and C held money decrees against the same judgment-debtor. A attached by a 
prohibitory order, dated in Deoember, funds of the judgment-debtor in the hands of D. In 
January, B attached in execution the same funds. In February they were paid into Court, 
and subsequently on the same day C attached them as money due in the custody of the 
Court : * 

[78] Held, that the funds should be rateably distributed between A and B and that C 
was not entitled to participate therein. 

Appeal under Letters Patent, section 15, against the judgment of MUTTUSAMI 
ArSAffoJ., dismissing a petition under Civil Procedure Code, which prayed 

* Letters Patent Appeal No. 17 of 1895. 
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the High Court to revise the proceeding of A. F. Elliot, District Muns^ of 
Vellore, in Small Cause Suit No. 1480 of 1892. 
t The facts of the case appear sufficiently for the purpose of this report frbm 
the following judgment : — 

Muttusami Ayyar, J. —Three persons hold money decrees against one 
Seetharamayyar, and one Venkatasami had with him certain stamps and other 
things of Rs. 95-2-0 value belonging to the judgment-debtor. 

Petitioner had the property attached by prohibitory order on the 
22nd December 1892. Another judgment-creditor, Muniammal, attached 
the same on 16th January 1893 in execution of her own decree. Venkatasami 
paid Rs. 95-2-0 due by him to the judgment-debtor into Court on the 3rd 
February 1893. On the same day, but after payment into Court, one Manikkam 
Chetty attached it as money due in the custody of the Court. On the 30th 
March 1893 the District Munsif paid out of the deposit petitioner's costs and 
divided the balance rateably among the three creditors. To this order peti- 
tioner objects in revision, and urges that Manikkam Chetty attached after the 
money was realized, and that this was not a case for rateable distribution 
under section 295, Code of Civil Procedure. Neither of these contentions 
seems tenable. Section 295 applies to every case where by the process of the 
Court in execution, property becomes available for distribution amongst judg- 
ment-creditors. Money paid into Court by reason of a prohibitory order does 
not become the property of the creditor at whose instance the prohibitory 
order was issued without a further order directing payment to him. Until 
then his position is that of an attaching creditor, and under the Code of Civil 
Procedure several decree- holders may successively attach the same property 
and claim rateable distribution. The mere payment into Court does not con- 
stitute realization. There must be a further order directing its payment to a 
particular creditor or creditors. I see no reason to disturb the order in revision* 

I dismiss this petition with costs. 

The petitioner preferred this appeal under the Letters Patent, section 15. 

[74] Subramania Ayyar for Appellant. 

Ethiraja Mudaliar and Sivagnana Mudaliar for Respondent. 

Judgment. — It seems to us clear that the debt due by the third party to 
the judgment-debtor, when paid into Court, was realized within the meaning 
of the 295th section, Pailonji Shapurji Mistry v. Jordan (I. L. R., 12 Bom., 
4U0) and was therefore liable to rateable distribution among those who applied 
before the payment into Court. 

In Manikkam’s case the application was not made till after the payment 
into Court, and he therefore is not entitled to distribution. 

The order must be altered accordingly. 

No costs. 


N0TE8. 

[In the C. P. C., 1908 sec. 71 the corresponding words are ‘ assets field \ In (1908) 31 
Mad., 502, it was held that this rule was not confined to cases where the property actually 
sold and realised belonged to the judgment debtor ; it was also applicable where the attached 
property was a decree in favour of the judgment-debtor against others, and the money was 
realised in execution of such decree by the sale of property belonging to such others. 

See also (1908) 28 Bom., 264 : as regards L. P. Appeals, see (1898) 22 Mad.) 68.] 
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[19 Mad. 74] 

OBIGINAL CIVIL. 

The 3rd October , 1895 . 

Present : 

Mr. Justice Subramania Ay yar. 

Kangayya Chetti Plaintiff 

versus 

Thanikachalla Mudali and others Defendants.' 1 

Hindu law — Insolvency of managing member of a family — InsolveJit Act , 
s . 7 — Vesting order — Official Assignee's power to convey land. 

The managing member of a Hindu family was adjudicated an insolvent and a vesting 
order was made. The Official Assignee conveyed a house forming part of the family property 
of the insolvent to the plaintiff who now sued for possession. The second defendant, who 
was a leper, was the younger brother of the insolvent, the other defendants were the insol- 
vent's sons. The plaintiff did not prove that the debts which led to the adjudication were 
incurred for the necessary purposes of the family, and the insolvent’s sons did not prove 
that they were incurred for immoral purposes : 

Held (1) that the second defendant’s disease, which was not of a virulent typo, did not 
affect his coparcenary rights ; 

(2) that the Official Assignee could only convey the shares of those persons upon 
whom the debts of the insolvent were binding, and accordingly that the plaintiff was entitled 
to a moiety of the house only and that the house should be sold and half the sale-proooeds 
paid So him. 

The facts of the case appear sufficiently for the purposes of this report 
from the judgment of the Court. 

[73] Venkataramayya Chetti for Plaintiff. 

Nadamuni Chetti and Varadarajulu Chetti for Defendants. 

Judgment. — The plaintiff, as purchaser under a sale* deed dated 24th 
February 1894, executed by the Official Assignee, claims possession of the 
house in dispute, which admittedly was the family property of the defendants, 
of whom the second defendant is the younger brother and the other defendants 
sons of the first. He reBts his claim on the grounds that the second defendant 
being a leper is not entitled to any share in the property and that even if he was 
entitled, the debts with reference to which the first defendant was* declared in- 
solvent were incurred by him for purposes binding upon all the defendants. As 
to the relief the plaintiff prays in the alternative, that should it be held that 
the plaintiff is not entitled by his purchase to the possession of the entire pro- 
perty, but that he became entitled to an interest less than the whole, the same 
be ascertained and that on due partition being made, such share be ordered to be 
delivered to him, or if that be found impracticable the whole house be sold and 
such portion of the sale-proceeds as represents his interest be ordered to be paid 
to him. 

The first and the third defendants are dead. The second defendant denies 
that the disease which it is now admitted he has been suffering from is of such 
a character as to entail forfeiture of his rights and that the debts referred to in 
the plaint are binding upon him. The fourth and fifth defendants also raise a 
similar contention as to the debts. 

Three issues were raised. The first relates to the extent of the interest 

vtbieh passed under the sale and the second and the third to the second 



• Civil Suit No. 62 of 1894. 
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defendant’s disease and its effect, if any, upon his right to the property in 
dispute. 

It will be convenient to deal first with the last two. That the second 
defendant’s disease is leprosy is not now disputed. But that disease is 
regarded by the Hindu law as a disqualification entailing forfeiture of rights 
only when appears in a virulent and aggravated form. [Muttuvelayuda PiU&i 
v. Parasakti (Sudder Beports of 1860, p. 239), Janardhan Pandurang V. 
Oopal Pandurang (5 B. H. 0. B., 146), Ananta v. Bamabai (I. L, B., 1 Bom., 
664), Mohunt Bhagaban Ramanuj Das v. Mohunt Boghunundun Ramanuj 
Das (L. R. t 22 I. A., 94)) . Consequently the plaintiff has to pake out 
[76] that the disease is of that particular description which leads to loss 
of rights. With reference to this matter the plaintiff called as a witness Mr. 
Haller, a medical practitioner, who had been in subordinate charge of Leper 
hospitals for many years and who appears to have made the disease a subject 
of special study ; the witness states that the form from which the second defen- 
dant suffers is of the slowest type, that it expends itself in the extremities of 
the hands and the feet, and that it is of the least disfiguring kind. ^ am of 
opinion, therefore, that the second defendant’s disease is not virulent and it 
hence does not affect his coparcenary rights. 

Now as to the first which is the remaining issue and which relates to the 
extent of the interest acquired by the plaintiff under the sale to him, two ques- 
tions have to be considered. 

The first is whether the Official Assignee was in law entitled to convey 
not only the interest of the first defendant the insolvent, but also that of his 
coparceners the other defendants. On behalf of the plaintiff it was 
contended that he was, and Falcirchand Motichand v. Motichand Hurmck - 
chand (I. L. R. 7 Bom., 438) was referred to as a distinct author- 
rity in favour of that contention. There it was held by LATHAM, J., that 
the right which entitles a father governed by the Mitakshara law to dispose of 
his son’s interest in ancestral immoveable estate for the payment of his own 
debts not incurred for immoral purposes, is, on a vesting order being made on 
the father’s insolvency, vested, under section 7 of the Indian Insolvent Act, 
in the Official Assignee who can consequently give a good and complete title 
to such ancestral immoveable estate to a purchaser. The learned Judge con- 
siders that the father’s right of disposal is not a 1 power ’ within the meaning 
of section 30 of the said Act, which in his opinion applies to powers in the 
ordinary legal sense of the term created by will or instrument inter vivos , but 
that it falls more appropriately within the words in section 7 under which all the 
real and personal estate and effects of the insolvent and all his future estate, 
right, title, interest and trust in or to any real or personal estate or effects (with 
certain specified exceptions immaterial for the present) vest in the Official 
Assignee. To put it shortly the learned Judge’s view amounts to saying that 
the son’s share in the ancestral estate is property available for the realization 
[77] of the father’s debts not shown to be immoral. A substantially similar 
conclusion was arrived at in Jagabhai Lalubhai v. Bhukandas Jagjivandas 
(I. L. R., 11 Bom., 37, 41), where West and Birdwood, JJ. 9 held that the 
father’s right referred to above was covered by the words of section 266 of the 
Code of Civil Procedure laying down what property is liable to attachment 
in execution of a decree. West, J., who delivered the judgment of the Court 
referring to this point observes : — “ The District Judge has relied on section 
1}66 of the Code of Civil Procedure which says that the property subjeot to 
attachment must be such as the judgment-debtor could dispose of for his 
benefit. This is the direction, no doubt, but it does no more than 
genera! principle which, though the section is not referred to, must ha ve iSlit * 
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present to the minds of the Judicial Committee. Their Lordships thought 
probably that the father could dispose of the family estate for his own 
benefit at least primd facie and subjeet only to the rights on which the 
sons could rely in particular cases. 1 ' Jagabhai Lalubhai y. Bhukandas 
Jagjivandas *(1. L. R., 11 Bom., 37, 41). If this conclusion were errone- 
ous, the innumerable cases including the leading, decisions of the Judicial 
Committee on the goint, wherein the interest of sons was held to*have passed 
by a sale in execution of decrees obtained against the father alone, must be 
considered to have been wrongly decided, a contention which is impossible at 
all events at this time of the day. Fakirchand Motichand v. Motichand 
Hurruckchand (I. L. R., 7 Bom., 438) relied upon on behalf of the plaintiff is 
therefore a direct authority in favour of his contention, so far as the third and 
fifth defendants, the surviving sons of the late first defendant, are concerned. 
Nor as to the second defendant am I able to see any sound distinction in prin- 
ciple between his case and that of the other defendants just referred to. For 
if the son's share is property which the father has power to dispose of for his 
own benefit in the restricted sense explained by West, J., in the passage quoted 
above, Row can the share of any other undivided coparcener, which the manag- 
ing member can convey for debts incurred by him for legal necessity, 
be treated differently? No doubt there is difference in the proof to 
be adduced as to the character of the debt in the two instances. But the 
essential element that the shares other than that of the transferee are liable 
to be proceeded against for the transferor's debt is common [78] to both the cases. 

I must therefore hold that the Official Assignee has in law power to transfer 
not only the share of the insolvent, but also those of his coparceners, whether 
they be his sons or brothers or other collaterals, provided of course the debts 
for which the property is disposed of are shown to have been incurred for 
purposes binding upon them. 

The second question, therefore, to be considered with reference to the issue 
under discussion is, were the debts incurred for such purposes ? The case 
of the third and the fifth defendants is easily disposed of, as they have failed 
to prove that any of the debts which led to their father being adjudicated 
an insolvent was incurred for immoral purposes. It is quite true that the 
evidence of Baggyam called by the defendants satisfactorily establishes that 
the late first defendant kept her for nearly ten years from 1885 up to his 
death, and spent upon her considerable sums of money. By such proof alone, 
however, the said defendants cannot be said to have discharged the onus thrown 
on them by law as they should connect the particular debt, about which the dis- 
pute exists, with the immorality of the father. In this case not only has that 
not been shown, but there is positive evidence on behalf of the plaintiff which 
proves that the debts in question had nothing to do with the immoral life of 
the late first defendant. The second defendant’s case, of course, rests on a 
different ground. As to him, unlike the case of the sons, the burden of proof 
as already suggested is on the plaintiff who must affirmatively make out that 
the debts were incurred for the necessary purposes of the family. Has this 
been shown ? Before considering this question, I ought to notice the conten- 
tion urged by the plaintiff’s vakil in his reply to the effect that the second 
defendant, not having expressly traversed the averments in the plaint as to the 
character of the debts, is not now entitled to say they are not binding upon 
him. This contention is clearly untenable, In the first place there is nothing 
to show that the defendant admitted that the debts were incurred for family 
purposes. Secondly, the first issue is wide enough to raise the point, 
and in fact the whole trial proceeded upon ther distinct footing that this ques- 
tion was one of the points to be established by the plaintiff who accordingly 
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adduced evidence on it. Now in the evidence thus adduced only three debts are 
referred to. The first is a sum of money lent by the plaintiff to the first defend- 
ant. Theruvengada, plaintiff’s second witness, states that the first defendant 
became a [79] surety for one Shanmuga Mudali with reference to certain moneys 
borrowed by the latter from the Bank of Madras and as Shanmugam failed to 
pay the Bank, the first defendant incurred the debt in question to enable him 
to discharge his obligation to the Bank. Whether in ,the interests of the 
family it was necessary for the first defendant to become Shanmugam’s surety 
has not been shown, and the debt in question cannot therefore be held to be 
binding on the second defendant. The two remaining debts are similar in 
character and the circumstances connected with them are these. The first 
defendant Theruvengada referred to above and Virasami, plaintiff’s first wit- 
ness, jointly executed about 1888 certain works under the Public Works 
Department and made profits. But as the first defendant received the whole 
of the profits and withheld from Theruvengada and Virasami their shares 
thereof, they sued and obtained against him decrees for the sums so due to 
them. Beyond the oral testimony of these two persons, there is no ividence 
on the point. No portion of the record in the suits in which the saididecrees 
were passed has been exhibited in this case. Nor does it appear why Virasami 
and Theruvengada allowed the first defendant to take away moneys due to 
them. The evidence shows that from 1886, i.e ., a considerable time before 
the three became partners in connection with the said works, the first defend- 
ant ceased to live with the other members of the family including the second 
defendant and had been residing elsewhere with his concubine Baggyam already 
referred to. That the first defendant lived not only an immoral, but an 
extravagant life from the time he took the said woman into his keeping in 
1885 seems tolerably clear from her evidence. And even though I am not 
prepared to say that no share of his earnings as a contractor under the Public 
Works Department went to the support of his children and the second defen- 
dant, who remained in the family house, I am unable to hold that the debts 
due to the two individuals in question arose from family necessity. Baggyam 
says that during all this time Theruvengada lived with the first defendant in 
the same place in which he and she resided. I cannot treat one in such a 
position as a bond fide creditor in respect of a sum of money which he ought 
never to have allowed the first defendant to appropriate to his own use 
especially as against the second defendant from whom the first defendant 
was living separately without any fault on the part of the former (second defend- 
ant). The case of Virasami is not the [80] same as that of Theruvengada in 
this respect, but at the same time as against him also, I fail to see why the 
second defendant should be held responsible for moneys which are not shown 
to have been appropriated for the purposes of his family and towards the mis- 
application of which by his elder brother, he in no way contributed. I must 
therefore hold that the plaintiff has failed to establish that any of the debts 
relied on by the plaintiff is binding upon the second defendant, whose interest 
in the house in dispute, therefore, remains unaffected by the sale to the plaintiff. 

The result is there must be a decree in favour of the plaintiff for a moiety 
of the house which will be sold and the plaintiff’s moiety of the sale-proceeds 
paid to him. Both parties are permitted to bid for the property at the sale. 
The rest of the claim is disallowed. The plaintiff must pay the second defend- 
ant’s costs, and the third and fifth defendants will pay those of the plaintiff. 


[ 18 ^ 5 ] 


NOTES. 


. -t See also 4 0. L. J., 323 ; 22 Cal., 848 ; 9 Bom., L.R., 1149; (1918) SB V. L. J„ 291 ; 18 
tB.'Ii.’T., 460 as regards the bar of leprosy ; (1896) 21 Bom., 206; (1902) 20 Mad., 314 
regards the manager’s insolvency.] . . 
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[ 19 Mad. 80] 

APPELLATE CIVIL. 

The 15th October and 5th November, 1895. 

Present : 

Sib Arthur J. H. Collins, Kt., Chief Justice, and* 

Mr. Justice Parker. 

Manavikraman (Defendant) Appellant 

versus 

Avisilan Koya (Plaintiff) Respondent.* 

Limitation Act — Act XV of 1877, sched. II, arts. 36, 49 — Suit for 
compensation for attachment before judgment. 

In a suit by A against B property of B was attached before judgment in November 1888. 
The suit was dismissed in October 1889, and an appeal by the plaintiff was dismissed in 
July 1890. B now sued A in September 1892 for damages occasioned by the attachment 
before judgment : 

Held , that the suit was barred by limitation. 

SECOND Appeal against the decree of A. Venkataramana Pai, Subordinate 
Judge of South Malabar, in Appeal Suit No. 447 of 1893, [81] affirming the 
decree of A. Chathu Nambiar, District Munsif of Ernad, in Original Suit 
No. 550 of 1892. 

Suit instituted on 28th September 1892 for compensation for an attach- 
ment before judgment on 1st November 1888. Both the lower Courts held 
that the period of limitation applicable to the case was six years under Limita- 
tion Act, sch. II, art. 120 t, and they passed decrees for the plaintiff. 

The defendant preferred this second appeal. 

Subramania Sastri for Appellant. 

Sundara Ayyar for Respondent. 

Judgment. —-The timber in respect of which plaintiff seeks for compen- 
sation was attached before judgment in Original Suit No. 490 of 1888 on the 
file of the District Munsif of Ernad. It had been cut in a forest by the plaintiff 
on the strength of a karar obtained from Manjery Karanamalpad, but the 
defendant sued in Original Suit No. 490 of 1888 alleging his own title to the 
mala and therefore to the timber which had been cut therein. It was on the 
allegation that the timber was his that the defendant obtained the attachment 
before judgment. Eventually the Court found that the defendant had no title 
to the mala and the judgment was confirmed on appeal (Exhibit G). 

Under section 491 of the Civil Procedure Code it is open to a Court on the 
application of a defendant to award compensation for attachment before 

# Second Appeal No. 43 of 1895. 


t £ Art. 120 


■' " ' 1 

Description of suit. 

Period of 
limitation. 

Time from which period begins to run. 

Suit for which no period of limit-1 
ation is provided elsewhere in this 

Six yearB 

When the right to sue accrues. ] 

schedule. 

. 

* 


789 , 


l.t.ft. 19 Mad. 84 MANAVitftAJiAii t>. AvisiLAii koya [l895) 

judgment in two cases (1) when the attachment was applied for on insufficient 
grounds, and (2) if the suit fails and it appears to the Court there was no 
probable ground for instituting the suit Both these cases are thus recognized 
as giving rise to a cause of action, and it is evident that the wrong (if any) 
done to the plaintiff falls within the second class since there could be no 
question oi the sufficiency of the grounds for attachment had the defendant 
possessed any title at all. 

The first question is as to whether the suit is or is not barred* The 
Courts below have held that article 120 of the Limitation Act applies to the 
case since they have not been able to see that the suit falls under any other 
article. We agree with them that article 29* does not apply since this is not a 
case of wrongful seizure, but it is argued for the appellant that the case falls 
under article 36 1 and that the suit should be regarded as one for misfeasanoe 
independent of contract, and that it falls under the description of a 
[82 J tort for which a limitation of two years is generally provided. See the 
judgment of FARRAN, J., in Essoo Bhayaji v. The S . S, Savitri (I. L. B., 11 
Bom., 133). 

It appears to us, however, from the observations of the learned Judge in 
that oase that he would have classed a suit of this description under article 
49 and not under article 36. His view was that for actions for tort a two 
years 1 limitation was provided as a general rule subject to certain special 
exceptions. Article 49 prescribes a limitation of three years for a suit for 
compensation for wrongfully taking or injuring or wrongfully detaining specific 
moveable property, and the time runs from the date of the wrong. If tlfis arti- 
cle applies the suit will be barred since defendant had no title whatever to the 
timber and the wrong was done at the date of the attachment (1st November 
1888). In favour of this view it may be noted that the same period of limita- 
tion is prescribed for a suit for compensation for injury caused by an 
injunction wrongfully obtained (article 42) for which a similar compensa- 
tion can be granted by the Court under section 497, Civil Procedure Code. 
The two classes of cases are exactly parallel, and we can hardly suppose 
that the Legislature intended to prescribe a limitation of three years 
in the one case and six years in the other. It is true that the unlaw- 
ful taking was through a process of the Court, but the timber was attached 
as belonging to defendant, and had he succeeded in his suit it would 
have been handed over to him. It does not appear material that the actual 
seizure was made by the Court amin. If article 49 does not apply, the suit 


• [Art. 29:— 


1 ' 

Description of suit. 

Period of j 

limitation. 

Time from which period begins to run. 

For compensation for wrongful 
seizure of moveable property under 
legal process. 

One yeai 

The date of the seieure.) 

t t Art. 36 

1 

For compensation for any mal- 
feasance, misfeasance or non feasance 
independent of contract and not 
herein specially provided for. 

i ' 

| Two years ... ' 

■ 

When the malfeasance, misfeasance 
or nonfeasance takes place. ] 
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would appear to fall under seetion 36 and in either view the suit is barred. 
It is not neoessary to consider the other points raised. The appeal must be 
allowed and the decrees of the Courts below reversed, the suit being dismissed 
with all costs throughout. , 


VOHS. . 

£ As regards the starting point of limitation, see the criticism in Starling’s Limitation, 
V Edn,, 1911, p. 242 where it is observed, i} the detainer of the property did not beooxme 
unlawful until the suit was dismissed. At that moment the detainer became unlawful, and 
limitation would run from that date. If the case were otherwise, no suit for 9uob damages 
could be brought if the suit in which the attachment was issued lasted more than three 
years from the date of the attachment.” See also 6 Bom., L. R., 704 ; 23 Mad., 621. ] 

[83] APPELLATE CIVIL. 


The 8th October , 1895 . 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 

Wilson Appellant 

versus 

The Madras Municipality ...Respondents.* 

City of Madras Municipal Act — Act I of 1884 , sch. B — Vehicle Tax — 

Bicycle . 

A bicycle with pneumatic tyres, having two metal springs under the saddle, is liable to 
taxation as a vehicle with springs under the City of Madras Municipal Act, 1884. 

CASE stated for the decision of the High Court under the City of Madras 
Municipal Act, section 193. 

The case was stated as follows : — 

Dr. W. H. Wilson appealed to the Magistrates at the Egmore Court 
against a tax imposed by the Municipality on his hicycle under the head of “other 
vehicles with springs ” in schedule B of the above Act. The appellant now 
requires us to state a case for the decision of the High Court on the 
point of law involved. He contends that his bicycle is not a vehicle or that 
it conveys nothing, that the rider conveys the bicycle and not the bicycle the 
rider ; and he states that the proper definition of vehicle is that which conveys 
a burden distinot from the motor or motive power. Even adopting this extend- 
ed definition, a bicycle can and often does convey the rider’s luggage, and is 
often used by postmen to convey Her Majesty’s mails. We, therefore, decided 
that a bicycle is a vehicle. 

Then Dr. Wilson contends that even if a vehicle, a bicycle is not a vehicle 
with springs; as a fact there are two metal springs under the saddle of 
Dr. Wilson's bicycle, but the Act dees not say metal springs. The object of the 
words “ with springs ” in the Act is to divide fast-running vehicles provided 
with apparatus to lessen jolting from slow-moving carts in which no attempt 
is made to counteract jolting. The pneumatic tyres of a bicycle are to prevent 
jolting and perform the same office as metal springs in other vehicles. The 

~ ~ * Referred Case Ho. 18 of 1896. 
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appellant cited one or two English cases, but in these the question was 
whether a bicycle is a 11 carriage.” In the Madras Act the word is “ vehicle ” 
which is a very different thing. 

[84] “ The question, we submit for the decision of the High Court, is 
whether a bioycle is a vehicle with springs within the meaning of seotion 153 
and sohedu\e B of Act I of 1884.” 

The provisions of schedule B of the City of Madras Municipal Act refer- 
red to above prescribe rates of taxation (i) “ for every four-wheeled vehicle with 
springs drawn by two or more horses (ii) “for every four-wheeled vehicle with 
springs drawn by a horse, mule, bull, or bullock, or by two or more horses 
under thirteen hands or by two or more mules, bulls, or bullocks ” ; (iii) “ for 
every two-wheeled vehicle with springs drawn by one or more horses, mules, 
bulls or bullocks (iv) “ for every other vehicle with springs.” 

Mr. J. Adam for Appellant. 

Mr. J. H . M. Ryan for Respondents. 

Judgment. — We are of opinion that a bicycle is a vehicle with springs 
within the meaning of the Madras Act I of 1884. The word “ vehicle” is not 
defined in the Act. The term is used by itself and not qualified by reference to 
any particular kinds of vehicle. Clearly, as appears from the language of sche- 
dule B, the term is not confined to carriages drawn by horses or other beasts of 
burden. A perambulator used for children is within the operation, though it 
may be exempted under the proviso to section 153.* 

The case of Williams v. Ellis (L. R., 5 Q.B.D., 175) is distinguishable for 
the reason that, in the statute there under consideration, various special kinds 
of carriages were mentioned, and therefore bhe rule of ejusdem generis applied. 
As it cannot be doubted that a bicycle is a vehicle in the general acceptation of 
the word, so we think there is no doubt that this particular bicycle is a vehicle 
with springs. We must, therefore, answer the question in the affirmative. 


* [ Bee. 153; — A tax at a rate not exceeding the rates specified in 
vehicles and Schedule B may be imposed on the vehicles and animals 
mentioned therein kept or let out for hire or used within the 
City. 

Such tax shall be payable half-yearly for each half of the year * the amount payable for 
each half of the year shall be payable by any person in whose 
half-yearly in possession or custody or control any such vehicle or animal may 
be found so soon as it has been for thirty days kept or let out 
for hire or used within the City. 

But no person shall be liable under this section for any 
vehicle or animal which has been in his possession for less than 
thirtydays in any half-year. 


Tax on 
animals. 


Payable 

advance. 


Not liable if in possession 
for less than thirty days in 
half-year. 


Provided that no person by reason of transfer of ownership shall be liable to take out a 
lioense as hereinafter provided for any vehicle or animal which had already been licensed for 
the half-year in which ownership was transferred. 


Provided also that the President may exempt from taxation under this seotion any 
vehicle used solely for the conveyance of children.) 
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[88] APPELLATE CIVIL. 

The 29th July and 9th August , 1895. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice and Mr. Justice Parker. 

'Adipurnam Pillai Appellant 

versus 

D f Sena and others (Petitioners) Respondents.* 

Companies Act — Act VI of 1882 , . 9 . 182— Notices — Loan Society — 

Liquidation — Previous withdrawal of member — Construction of rules— 
Distribution of assets . 

One of the articles of association of a registered loan society provided that a member 
who has received no loan may withdraw from the association and receive the amount at his 
credit in calls minus the arrears, if any, and interest due thereon on giving one month’s 
notice, such withdrawals to bo paid from the first available funds. The society went into 
voluntary liquidation. By an extraordinary resolution it was resolved that the assets be 
rateably divided among the shareholders who had alroady withdrawn and those who were 
still in the fund. The liquidators applied to the Court under Companies Act, section 182, 
to determine the question how tho assets should be distributed with reference to the above 
article. SHEPHARD, J., ordered that notice of the application be given by advertisement on 
the notice board of the Court and in newspapers, and that a copy bo posted at the society’s 
office. • 

Held, affii'ming the judgment of SHEPHARD, J., that those members who had given notice 
of withdrawal under tho article quoted above were entitled to be paid out of the assets of 
the society in priority to the other members. 

Appeal against the judgment of SHEPHARD, J., dated the 17th August 1894, 
and pronounced on an application made in the matter of the Indian Companies 
Act VI of 1882, and the Madras Building Association (Limited) in liquidation. 

This was an application by the liquidators of the Madras Building 
Association (Limited) for the directions of the Court as to the mode and order 
of distribution of the company’s assets with reference to the claims and right 
of two classes of members of the company designated, respectively, withdrawal 
and non-withdrawal members. The petition, which was dated the 6th of 
March 1894, was based on an affidavit of the liquidators, which set out that 
the applicants had been appointed in pursuance of an extraordinary resolution 
passed on the 17th of November 1893, for winding up the association under 
Act VI of 1882, section 173, clause (c), and that at the same time a resolution 
was passed that the assets be [86] rateably divided among “ the shareholders 
who have already withdrawn and those who are still in the fund.” The 
affidavit further alleged as follows : — 

“ That the Madras Building Association(Limited) was started in June 1877 
and registered under the Indian Companies Act X of 1866 for the purpose, 
among other things, of granting loans to members on approved securities. 

“ That the nominal capital of the association, which was a mutual society, 
was Rs. 6,50,000, divided into 1,300 shares of Rs. 500 per share, subscribed 
for by monthly calls of Rs. 5 per share, extending over a period of one hundred 
months or eight years a nd four months. 

* OriginallSide Appeal No. 10 of 1895. 
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“ That loans were granted to subsoribers by ballot as provided lor by section 
13 of the articles of association. 

“ That loans were granted to the members according to the number of shares 
held by each of them. 

11 That borrowers were required to repay the loan by monthly calls of 
Us. 6 per share and interest at 6 per cent, under rule 23 of the articles. 

“ That rule 42 of the articles of association provides that a member, 
who obtains no loans, may 1 withdraw from the association and 'receive the 
amount at his credit in calls minus the arrears (if any) and interest due 
thereon on giving one month's notioe ; such withdrawals to be paid from first 
available funds.” 

“ That the practice from the commencement of the association has been 
to pay such withdrawal non-loan members in rotation according to the dates 
on which such withdrawal notices were received by the association. 

“ That, up to the date when the society went into liquidation, there were 
44 withdrawal members remaining unpaid whose claims amounted to 
Bs. 20,144 as per schedule A hereto annexed, and 33 members who had not 
withdrawn and whose claims amounted to Bs. 16,995 as per schedule B hereto 
annexed. 

“ That a dividend to all the members was declared by the association 
annually except during the last three years in consequence of heavy losses. 

11 That two of the withdrawal members, T. Manicka Mudaliar and J. L. 
Pinto, sued the association in the Madras Court of Small Causes, and obtained 
decrees for the amounts due to them on the 31st October 1893, and on the 
16th November 1893 for [87] Bs. 1,600 and Bs. 195, respectively (Small 
Cause Suits Nos. 18001 of 1893 and 19275 of 1893). c 

“ That the entire claims of the shareholders against the company, at the 
time when it went to liquidation, amounted to Bs. 37,139, and a sum of about 
Bs. 1 ,050 was distributed among the shareholders in or about December 1893, 
in accordance with the resolution set forth in the last preceding paragraph and 
the shareholders accepted their dividend with the exception of six share- 
holders, among whom (the latter) were T. Manicka Mudaliar and J. L. Pinto 
who sued the association in the Court of Small Causes as set forth in 
paragraph 10 herein and whose (those who refused to accept the dividend 
above referred to) claims amounted in all to Bs. 3,245 as per schedule C, 
hereto.” 

The matter having come on for hearing, SHEPHABD, J., made an order as 
follows : — 

41 T order that notice of the application for an order as to the mode of dis- 
tribution of the assets of the above association, Ac., be served personally on 
the members named in the above-said joint affidavit of E. C. D’Sena and W. 
Fermier who refused to accept the dividend therein mentioned, and by public 
advertisement in the Hindu and Standard newspapers twice in each, and by 
posting notices on the notice board of this Court and at the office of the said 
association, and I further order that this application do stand and be, and the 
same is hereby adjourned to 17th day of July 1894.” 

The notices and advertisements having been made as ordered, further 
affidavits were filed from which it appeared that some of the members had and 
others had not given notice under article 42 of the memorandum of association. 

Article 42 of the memorandum of association was in the following terms : — 

42. A member who has received no loan, maV withdraw from the associ- 
?' Withdrawal of members ation and receive the amount at his credit in calls, 
^ whc have received n° loans, minus the arrears (if any) and interest due thereon* on 

' / ' 75*4 
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giving one month's notice, such withdrawals to he paid from first available 
funds.” 

Parlhasdradhi Ayyangar for the Liquidators. 

Nammayya Chetti Venkataramayya Ghetti and Seshayiri Ayyar for various 
Members of the Association. 

[88] Shephard, J . — This is an application under section 18SJ of the Com- 
panies Act for thei determination of a question with reference to the claims 
of members of the society who have and members who have not given notice of 
withdrawal under the rules. 

The affidavit does not state with shch clearness as might be desired, the 
precise question which the liquidators desire to raise, and more than one (Ques- 
tion was mentioned in the course of the argument. It was suggested that the 
notices of withdrawal were given after the society was known to be insolvent. 
That however is not a matter put forward in the original affidavit of the liqui- 
dators and no question is asked upon it. I confine myself to the question 
above stated which, as I read the affidavit, is the only question requiring an 
answer. It is not alleged that there are any outside creditors of the society. 
The question arises simply between members who have given notice under 
rule 42 and members who have not. Whether the former are to be paid in 
priority to or pari passu with the latter. 

On behalf of the liquidators in support of the view expressed in the 
resolution, 17th November 1893, 1 was referred to the observation of Jessel, 
M. R., in In re Mutual Society (24 Ch. D., 427). 

It was contended that the rules contemplated the society as a going 
contra and had no application to the affairs of the society in liquidation. 
There is no authority for this position. On the contrary if authority is needed, 
in re Blackburn and District Benefit Building Society (24 Ch. D., 421) is clear 
authority for the proposition that the rights of members must' be regulated by 
the contract contained in the rules. The question then is simply one of con- 
struction — the construction of rule 42. The rule says that, under certain 
circumstances, a member may withdraw and receive the amount at his credit 
in calls minus arrears and interest — “such withdrawals to be paid from first 
available funds.” 

I am clearly of opinion that the rule gives members, who have given due 
notice, the right to have the sums due to them paid in priority to other 
members who have not given notice, such payments to be made out of the 
funds in the liquidators' hands so far as they are available. 

Adipurnam Pillai, one of the class described as non-withdrawal members, 
preferred this appeal. 

[89] The Advocate-General (Hon'ble Mr. Spring Branson) for Appellant. 

Parthasaradhi Ayyangar for the Liquidators, Respondents Nos. 1 and 2. 

Sundara Ayyar for Respondent No. 3, one of the class described as with- 
drawal members. 

Judgment : — This is an appeal from an order of Mr Justice Shephard 
disposing of an application under section 182 of the Indian Companies Act in 
the matter of the Madras Building Association (Limited). 

The Madras Building Association (Limited) is now in liquidation, but 
prior to the petition for liquidation certain shareholders gave notice of with- 
drawal from the company, *and the question for decision is, what are the rights 
of the withdrawing members between themselves and the other members of 
the association ; in other words, have the members who have given notice of 
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withdrawal a right to be paid out of the assets in priority to the other 
members ? The learned Judge decided that they had priority. 

Article 42 of the memorandum of the articles of association says that a 
member who has received no loan may withdraw from the association and receive 
the amount at his credit calls minus the arrears (if any) and interest due thereon 
on giving one month’s notice, such withdrawals to be paid from first available 
funds. Thfe learned Advocate-General appears for the appellant and argues 
that article 42 only applies to the association as a going 'concern, and that as 
the association is in liquidation all the shareholders as between themselves are 
entitled to share and share alike, and the case of In re Mutual Society (24 Ch. 
D., 427) decided by the late Master of the Rolls was relied on. But that case 
is distinguishable from the present, as the shareholders of the Mutual Society 
who had given notice of withdrawal were to be paid out of one particular fund 
which was non-existent at the time the society went into liquidation. Mr, 
Sundara Ayyar, who appears for the third respondent, relies on the case of In 
re Blackburn and District Benefit Building Society (24 Ch. D., 421) which has 
been confirmed by the House of Lords in Walton v. Edge (L.R., 10 App. Gas., 33). 
Rule 3 of that society stated that any member of the society shall be allowed 
to withdraw (provided [90] the funds permit) sums by giving certain notices 
of withdrawal, and that no further liabilities shall be incurred by the society 
till such member shall be repaid. It was held on the construction of the 
above that the rule as to the withdrawal of members must not be confined to 
the society as a going concern, but was applicable to adjust the rights of the 
withdrawing and continuing members inter se in the winding up, that the 
members who had given notice to withdraw, and whose notices had expired 
before the commencement of the winding up, were entitled to be paid out of 
the assets in priority to the other investing members who had not given notice 
of withdrawal, notwithstanding that at the date of the winding up there were 
no funds in hand for their payment. 

In the present case rule 42 states that the withdrawals are to be paid 
from the first available funds. 

We hold, therefore, that the learned Judge was right, and this case comes 
within the principles laid down In re Blackburn and District Benefit Building 
Society (24 Ch. D., 421), and we dismiss the appeal with costs. 

Alasing arachariar — Attorney for Appellant. 
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APPELLATE CIVIL. 

The 21st November and 3rd December, 1895. 

PBESKNT : 

Mb. Justice Pabker and Mb. Justice Davies. 

Subbarau Nayudu (Plaintiff) 

versus 

Yagana Pantulu and another, (Defendants)." 

Limitation Act — Act XV of 1877, s. 14 — Exclusion of 
time of former proceedings. 

In 1892 a suit was instituted in the Presidency Court of Small Causes against defendants 
not resident within the jurisdiction, the leave of the Registrar of the Court having been 
first obtained. Subsequently it was ruled that the Registrar was not empowered to give such 
leave, and the suit was dismissed. A similar suit was then instituted, the leave of the 
Court having been first obtained : 

Held , that the time during which the first suit was pending should be doducted in the 
computation of the period of limitation applicable to the socond suit. 

[91] CASE stated for the opinion of the High Court under Presidency Small 
Causa Court Act, section 69 by V. P. deRozario, one of the Judges of the 
Presidency Small Cause Court. 

The case was stated as follows : — 

In this suit, presented on the 26th April last, the plaintiff seeks to recover 
from the defendants residing in Kistna a sum of Rs. 525-3-6 due on balance 
of account to one Kottaya Naidu who assigned the debt to the plaintiff. The 
cause of action is alleged to have arisen about five years before the date of the 
present suit. The plaintiff states that, under section 14 of the Limitation Act, 
he is entitled to deduct the period of three years during which a former suit 
No. 6837 of 1892 filed on the 25th March 1892 on the same cause of action was 
pending in this Court which suit was dismissed on 26th April 1895 by the Chief 
Judge for want of jurisdiction, as the leave to sue the defendants residing 
beyond the jurisdiction was given by the Registrar who had no power to grant it. 

This power was vested in the Registrar by a rule framed by the High 
Court and published in the Fort St. George Gazette in 1885, and from that date 
until 27th March 1895, when the rule was declared by the High Court to be 
ultra vires , see Bajam Ghctti v. Seshayya (I. L. R., 18 Mad., 236) ; the power 
of granting leave was exercised by the Registrar. 

It is not contended that the plaintiff acted otherwise than bona fide in 
applying for the required leave to the officer publicly declared by the High 
Court to which the Small Cause Court is subordinate to have the power to 
grant it. The suit was filed on the very day on which the leave was obtained, 
and it is not contended that the plaintiff failed to exercise due diligence in 
prosecuting the suit, or thaj; its long pendency in this Court is due to any 
negligence on his part. But it is urged that the plaintiff’s suit was not dismissed 

* Referred case No. 12 ot 1895. 
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for want of jurisdiction on the part of the Court, but, on the contrary, the 
Court having jurisdiction was precluded from taking cognizance of it by reason 
of the leave of the Court not having been obtained for its institution as 
required by law, that the Court was divested of its jurisdiction by the plaintiff’s 
own act or omission, and that this omission was per se negligence or want 
of due diligence on his part. In support of this contention the case of 
Bamakristna [92] Sastrulu v. Darba Lakshmidevamma (l M, H, C. R., 
320) is relied upon. There a suit for inam lands was dismissed on the 
ground that the plaintiff had no certificate as required by Regulation 
IV of 1831. Right years afterwards the plaintiff having obtained the requisite 
certificate commenced a second suit, it was held that the institution of the 
former suit had not suspended the statute of Limitation Act XIV of 1859 — 
HOLLOW AY, J., remarking“the fact that he (plaintiff) failed to obtain the requir- 
ed certificate will no more suspend the statute, than the inability to procure 
evidence would have done .... That the certificate was not procured, 
may be from the plaintiff’s misfortune or from his negligence, but with that 
the Court has no concern. This case really proceeds on the very obvious 
principle that a plaintiff’s failure to procure what is necessary for the institu- 
tion of his suit, does not keep alive his cause of action.” But the circumstances 
of that case are different from those of the present ; and further the remarks 
of the learned Judge are obiter dicta , as even if the period during which the 
first suit was pending were deducted, the second suit was barred as more than 
twelve years had run against the plaintiff’s remedy. In a much later case 
Putali Meheti v. Tulja (I.L.R. 3 Bom., 223J, where the production of the Collec- 
tor’s certificate was necessary to give jurisdiction to the Court, it was held that 
its non-production did not necessarily constitute such a want of due diligence as 
to disentitle the plaintiff to the deduction of time allowed by section 14 of 
the Limitation Act. WEST, J., observed “ the case appears to have been one of 
an error committed in good faith and not one of want of due diligence. The 
plaintiff wanted a decree and took the steps apparently necessary to obtain it. 
His suit failed, through a defect of jurisdiction of the Court, which had not 
really judicial cognizance of the cause until the preliminary condition overlooked 
for so long, had been satisfied.” The circumstances of that case and those of 
the present case appear to be similar. 

Section 14 enacts : “ In computing the period of limitation prescribed for 
any suit, the time during which the plaintiff has been prosecuting with due 
diligence another civil proceeding, whether in a Court of First Instance or in a 
Court of Appeal, against the defendant shall be excluded where the proceeding 
is founded upon the same cause of action and is prosecuted in good faith in 
[98] a Court which, from defect of jurisdiction or other cause of a like nature, 
is unable to entertain it.” 

The section indicates that the Legislature intended to show indulgence to 
a party acting bona fide under a mistake [ Kristna v. Chathappan (I. L..R., 13 
Mad., 269) J and that a plaintiff is entitled to the benefit of the terms of section 
14, if it is shown “ that his suit had been prosecuted bona fide and with due 
diligence, and that the Court was unable to decide upon it from' some cause 

quite unconnected with the default or negligence of the plaintiff 

The inability of the Court must be either some unavoidable circumstance over 
which no one has any control, of something incidental to the Court itself, and 
unconnected with the acts of the parties.” Per JACKSON, J., in Ohunder 
Madhub Chuckerbutty v, Bmes&ure’e Detect (6 W. R., 184). 
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I am of opinion that the plaintiff is entitled to the benefit of the terms of 
seotion 14 of the Limitation Aot. But at the request of the defendants 1 
pleader, I beg to submit for the opinion of the High Court the question, whether* 
in the oiroumstances stated, the time during which the plaintiff was prosecuting 
his former suit in 'this Court should be excluded in computing the period of 
limitation for the present suit. 

• 

I have .reserved judgment contingent upon the opinion of the High Court 
on the question submitted. 

Mr. K . Brown for Plaintiff. 

Pattabhirama Ayyar for Defendants. 

Judgment. — This suit No. 6550 of 1895 was instituted in the Presidency 
Small Cause Court on the 26th April last under section 18 (a)* of Act XV of 
1882, the leave of the Court having first been given as was necessary, because 
the defendants do not reside within the local limits of its jurisdiction hut in the 
Kistna District. A precisely similar suit had been filed on the 25th of 
March 1892 by the leave of the Registrar of the Court, and it was pending 
until the 26th April last, when it was thrown out on the ground that the 
Court had no jurisdiction to entertain it, because the leave of the Registrar 
was not the leave of the Court as had recently been declared by the High 
Court [Bajam Ghetti v. Seshayya (I. L. R., 18 Mad., 236)] . Up till then, 
the Registrar had been exercising the power for many years under a rule 
passed by the High Court in 1885, which was now found to be ultra vires . 
The plaintiff’s CM] present suit is barred by limitation if he cannot claim the 
benefit^ of section 14 of the Limitation Act, and that is the question referred 
to us, whether the time from the 25th of March 1892 to the 26th of April 
1895 during which he was prosecuting his former suit should be excluded in 
computing the period of limitation for the present suit. 

Section 14 of the Limitation Act allows such exclusion if the former suit 
was prosecuted with due diligence and in good faith in a Court which, from 
defect of jurisdiction or other cause of a like nature, was unable to entertain 
it. It is not contended that the plaintiff was in fact negligent in prosecuting 
the suit, the long pendenoy of which was owing to no fault of his, nor that he 
did not act bond fide in bringing the suit on the sanction of the Registrar, which 
was then supposed to be a valid sanction even by the Court itself. What is 
contended is that he is responsible in law for his omission to obtain the leave 
of the Court, and it was only by reason of that omission that the Court was 
divested of its jurisdiction. In support of the first proposition several cases 
are cited. In Bamakristna Sastrulu v. Darba LeJcshmidevamma (1 M. H. C. R., 
320) it was held that the statute of limitations was not suspended in conse- 
quence of plaintiff’s misfortune or negligence in not producing a certificate 
required by law, for want of which his previous suit had been dismissed. In 
Bai Jamna v. Bai Ichha (I. L. R., 10 Bom., 604), the plaintiff was held not 
entitled to deduct the time she was engaged in prosecuting the first suit, because 
that was dismissed owing to the non-produoton of a registered certificate due 

* [ Sec. 18 : — Subject to the exceptions in seotion nineteen, the 
Suits in which Court has Small Cause Court shall have jurisdiction to try all suits of a 
jurisdiction. civil nature when the amount or value of the subject-matter 

does not exceed two thousand rupees, and 

(a) the cause of action has arisen, either wholly or in part, within the local limits of 
the jurisdiction of the Small Cause Court, and the leave of the Court has, for 
reasons to be recorded by it in writing, been given before the institution 
of the suit.] 

-• * 
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to her own laches. In Krishnaji Lakshman v. Vithal Bavji Benge (I. L. 8* 
12 Bom., 625), the plaintiff was not allowed the benefit of section 14, because 
his previous suit was defective for want of parties and was withdrawn by 
himself. In Tirtha Sami v. Seshagiri Pai (I. L. R„ 17 Mad., 299), the first 
suit had failed by reason of misjoinder of causes of action and parties, and hence 
plaintiff was held not entitled to exclude the time it was pending. In all these 
eases it will be observed that the condition was one within the power of the party 
to fulfil, and it was default or defeet in himself and not a “ defect of jurisdiction" 
in the Court which entertained the suit “ or other cause of a like nature" that 
deprived him of the time occupied in carrying it on to a failure. Now in this case, 
it [05] would be impossible to say that the plaintifi committed any fault when 
he complied with the rule sanctioned by this Court. Being then accepted as 
good in law, he could hardly have disputed it, especially as the Court to which 
he applied recognized and acted upon ifc. It cannot therefore be held that he 
was guilty of any omission, and it is conceded there was no actual negligence 
or want of bond fides on his part. To entitle a plaintiff to the benefit of the 
terms of section 14 of the Limitation Act, it is sufficient to show 41 that his suit 
had been prosecuted bond fide and with due diligence, and that the Court was 
unable to decide upon it from some cause quite unconnected with the default or 
negligence of the plaintiff.” Per J A.CKSON, J., in Chunder Madhub Chuckcr- 
butty v. Bissessuree Debea (6 W. R, 184). 

Then as to the proposition that the Court had an inhorent jurisdiction 
over the case, which it was prevented from exercising only by reason of the 
plaintiff's omission to obtain the requisite leave, we are not prepared to accede 
to it. It is argued that the case is similar to cases such as that under section 
30* of the Code of Civil Procedure where with permission of the Court one 
party may represent others in the suit, or such as those wherein the produc- 
tion of a certificate or other authority is a preliminary condition to a suit, 
without which the Court will not exercise its jurisdiction, albeit jurisdiction 
is vested in it. In this class of cases, however, the inability of the Court is not 
an inability to entertain the suit, but an inability to decide it until the 
condition is fulfilled, and it is an everyday occurrence to allow the omission to 
be supplied after the plaint is filed. But in this case the Presidency Small 
Cause Court had absolutely no jurisdiction until its leave had been obtained 
in writing “ before the institution of the suit," because the defendants did not 
reside within its local jurisdiction. The Act conferring the jurisdiction is not 
only a special but a local Act, and it is an essential qualification that the 
leave of the Court be first given before it can exercise jurisdiction over defen- 
dants not residing within the local limits of its ordinary jurisdiction, and who 
otherwise are not subject to it. Its jurisdiction is excluded until it is specially 
conferred by the Court’s own act, and that act must be performed prior 
to the institution of the suit. The Court had therefore no inherent jurisdic- 
tion, which makes all the difference [96] between the case here in question 
and the class of cases referred to above, where there is no want of jurisdiction 
to begin with but only a refusal to exercise it for the time being. It is just as 
if a plaint were presented not in proper form or unverified ; the Court would 

* [See. 30: — Where there are numerous parties having the same 
One party may sue or interest in one suit, one or more of such parties may, with the 
defend on behalf of all in permission of the Court, sue or be sued, or may defend t in such 
same interest. suit on behalf of all parties so interested. 

But- the Court shall in such case give, at the plaintiff's expense, notice of the institution 
of the suit to all such parties either by personal service or if from the number of parties or 
any other cause adch service is not reasonably practicable, by public advertisement, as the 
Court in eaoh case may direct.] 
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not act upon it —not because it had no jurisdiction, but because a prerequisite 
was wanting, which is allowed to be supplied afterwards by amendment. In 
the present case the Court was altogether debarred and precluded from receiv- 
ing the plaint, as it had not given its prior oonsent to its entertainment and 
had no authority to accord it afterwards. It is urged that, that being the case, 
the Court should have returned the original plaint for presentation in the pro- 
per Court and the question of limitation need not then have arisen. But we 
give no opinion on this point, as it is not embraced in the reference made to 
thiB Court. With regard to that, we reply for the reasons given that the plain- 
tiff is entitled to exclude, from the computation of the period of limitation for 
his present suit, the time his former suit was pending in the Court. 

Rencontre — Attorney for Plaintiff. 

NOTES. 

£ This was followed in (1890) 20 Mad., 48 ; see also (1900) 22 AH., 248. 

Omission of mesne profits in decree etc, through inadvertence etc., is not sufficient, 
(1903) 32 Cal., 118. ] 


[ 19 Mad. 96 ] 

APPELLATE CIVIL. 

The 4th and 19th September and 29th October , and 18th December , 1895. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
• Mr. Justice Shephard and Mr. Justice Best. 

Sadasook Gambir Chund (Plaintiff) Petitioner 

versus 

Kannayya and another (Defendants) Respondents. 15 

Presidency Small Game Courts let — Act XV of 1882 , s. 37 — Poivers of Full 
Bench of Presidency Small Cause Court — Question of fact. 

One of the Judges of the Presidency Small Cause Court in a suit tried by him delivered 
judgment for the plaintiff. The defendant made an application to the Full Bench under 
the Presidency Small Cause Courts Act, section 37, .and the Court arrived at the oonclusion 
that the judgment proceeded on a misappreciation of the evidence and reversed the decree : 

Held , by COLLINS, G.J. and ShEPHARD, J. (BEST, J., dissenting) that the Full 
Bench of the Presidency Small Cause Court had transgressed the limits of the [97] 
jurisdiction conferred by Act XV of 1882, section 37, as the case was one on which differ- 
ent minds might not unreasonably have come to different conclusions. ' 

PETITION under Civil Procedure Code, section 622, praying the High Court to 
revise the proceedings of the Full Bench of the Presidency Court of Small 
Causes in Small Cause Suit No. 4946 of 1894. 

One of .the Judges of the Presidency Small Cause Court passed a decree for 
the plaintiff in the above suit. The Full Bench on an application made under 
Presidency. Small Cause Courts Act, section 37, considered that he had come 
to h*n erroneous conclusion on the evidence and reversed the decree. 

The plaintiff preferred this petition. 

Mr. W» Grant for Petitioner. 

* Civil Revision Petition No. 510 of 1894. 
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Mr. B . F. Grant for Bespondents. 

Shephard, J. — This petition raises an important question with regard to 
the practice of the Full Bench of the Small Cause Court in dealing with 
applications under the 37th section of the Act of 1882. The application in 
this case was made on behalf of the defendants, against whom a decree had 
been passed. It is made in the form of an appeal against (he decision of the 
Second Judge, and is based on various grounds, three of which relate merely 
to questions of the appreciation of evidence. In their judgment on the appli- 
cation the learned Chief Judge and his colleagues discuss the evidence, and 
deal with the case precisely in the manner in which an Appellate Court might 
have treated it. They differ from the conclusion of fact at which the Second 
Judge had arrived and find in favour of the defendants. They hold that the 
case is one in which, under the rules of the 16th February 1886, they are justified 
in entertaining the application and dealing with the case accordingly. The 
result was the reversal of the decree and the dismissal of the suit. 

Now, whatever may be the force or effect of the rules above mentioned, 
there can be no doubt that under those rules the Full Bench cannot assume a 
jurisdiction which under the Act itself they do not possess. The question 
then is, whether under the 37th section of the Act, the Full Bench was 
justified in entertaining the application and reversing the decree. 

The section consists of two parts. First there is a declaration that the 
determination of a case tried in the Small Cause Court is to be final and conclu- 
sive. In other words the right of appeal is [98 j denied. Then comes the 
provision empowering the Full Bench, on application duly made, to grant a re- 
trial or to do certain other things. The forms which the interference of the^Full 
Bench may take are such as a Court of Appeal might be empowered to use ; but 
evidently the Full Bench is not intended to sit as a Court of Appeal. The 
section which follows, providing for a re- hearing by the High Court in cases 
of miscarriage or failure of justice, furnishes an alternative course, which would 
scarcely be given if under the preceding section the Full Bench were meant to be a 
Court of Appeal. The distinction between the functions of the Full Bench and 
those of an Appellate Court must lie in the character of the conditions under 
which the Full Bench has jurisdiction to interfere. Those conditions are not 
expressed even in such general language as is used in the 38th section, but I think 
they may be gathered from the language of the previous Act and the rules of 
English Law in pari materia . By the 50th section of the Act of 1850, which also 
contains a declaration that the judgments of the Small Cause Court are to be 
final and conclusive, there is reserved to the Court the power of granting a new 
trial. The section does not provide for any other mode of interference with the 
original decree. When, in 1882, the Legislature altered the law by prescribing 
several modes of interference, it appears to me that it clearly was not intended 
to alter the conditions under which the Full Bench might act. Now under the 
Act of 1882, as formerly under the Act of 1850, it has to be seen whether in 
any given case the circumstances are such as would justify the granting 
of a new trial. In the present case, if under the Act of 1850 a new trial 
would not properly have been granted, then, in my opinion, under the 
existing law, the application ought not to have been allowed and the decree 
ought not to have been reversed. The conditions under which a new trial may 
be granted according to the accepted practice prevailing in English Courts in 
oases in which that is the form of remedy provided are various. (See Lush's 
Practice). The only rule which could possibly have any application to the present 
ease is that which justifies a motion for a new trial on the ground that the verdict 
,is against the weight of evidence. This rule, however, does not mean that the 
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Court before which the motion iB made is at liberty to set aside the verdict 
merely on the ground that they take another view of the evidenoe and do not 
agree with the conclusion of the jury. The applicant for a new trial must go 
[99] farther than this ; he must show that the verdict is one to which no 
reasonable man ought to have come [see Solomon v. Bitton (8 Q. B. D., 176)J . 
It does not appear that in the present case there was any pretence for saying 
that the judgment of the Second Judge was in this sense an erroneous one. 
The burden of proof was on the defendants, and the question was simply as to 
the sufficiency of the proof adduced by them. It is clear that the case was one 
in which different minds might not unreasonably have come to different 
conclusions. In the case cited above the Judge before whom the case had been 
tried had expressed dissatisfaction with the verdict. Yet the Court of Appeal 
reversed the order for a new trial on the ground that the granting of a new 
trial did not depend on the opinion of the Judge who tried the action, but on 
the question whether the verdict was such as reasonable men ought to have 
come to. 

In my opinion the Pull Bench have transgressed the limit of the jurisdic- 
tion conferred on them by the 37th section. They have in fact assumed the 
functions of a Court of Appeal. 

I would therefore set aside their order and restore the decree. The 
respondents must pay all the costs. 

Best, J. — It is contended on behalf of the petitioner that the Full Bench 
of the Madras Small Cause Court exceeded its powers in reversing the decision 
of the Second Judge merely on a consideration of the evidence, there being no 
question of law. 

Section 37 of the Presidency Small Cause Courts Act (XV of 1882), under 
which the Judges acted, after declaring that every decree and order of the 
Small Cause Court in a suit shall be final and conclusive, “ save as is herein 
specially provided,” adds that the Court may, on application of either party, 
made within eight days from the date of the decree or order in any suit, order 
a new trial to be held, “ or alter, set aside or reverse the decree or order,” 
upon such terms as it thinks reasonable. 

The language used seems to me to mean that, though the party is not 
entitled to appeal as of right, in any case in which application is made within 
the time allowed, the Court may, if it thinks fit, reconsider any decree or order 
with all the powers of an ordinary Appellate Court. There is nothing, either 
in the wording of the section or in the rules for new trials sanctioned on the 
16th [100 j February 1886, to debar a re-hearing where the question is one 
merely of appreciation of the evidence. The rules, in fact, by saying that the 
powers conferred by the section will ordinarily be exercised only on certain 
specified grounds, recognize the power of the Court to grant a re-hearing even 
in other cases, should the same be thought necessary for the ends of justice ; 
and such also appears to have been the intention of the Legislature, judging 
from the language used in section 37. 

Being of opinion that the Full Bench did not act without jurisdiction, and 
seeing nothing illegal in its proceedings, I would dismiss this petition with 
GOBtS. 

This petition came on for hearing under the provisions of section 575 of 
the Code of Civil Procedure before COLLINS, C.J., who delivered judgment as 
follows : — 

Collins, C.J. — This case was not re-argued before me, the respondents 
not appearing. ' 
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I agree with Mr. Justice Shephard's reasons and conclusion, and I would 
therefore set the order asiie and restore the decree. The respondents must 
pay all the costs. 

NOTES. 

[ See also (1896) 21 Mad., 232 ; (1896) 24 Cal., 455 ; (1903) 27 Bom., 563 ; (1898) 
Bom., 414. In (1908) 31 Mad., 490 ; 18 M.L.J., 480 the Presidency Small Causes Court was 
held to be subo&inate to the High Court. ] 

[ 19 Mad. 100 1 

APPELLATE CIVIL. 

The 1th, 8th and 13th August, 1895 . 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 

Vizianagaram Maharajah (Plaintiff) Appellant 

versus 

Sitaramarazu and others (Defendants Nos. 1 to 9, 11 to 13, 15 to 29 

and 10 and 14 Defendants’ Represent atives) Respondents. * 

Limitation Act- -Act XV of 1877 , sched . II, art. 132 — Suit for kattubadi — 

Whether kattubadi is rent merely or constitutes a charge — Resumption 

of service grant . 

The plaintiff sued for possession of three villages granted by his predecessor to the ances- 
tors of the defendants on the ground that the villages had been granted on service teuure 
and that he was entitled to resume them. He prayed in the alternative for a decree for six 
years’ arrears of kattubadi : 

Held, (1) on the evidence , that the plaintiff was not entitled to resume the villages ; 

[101] (2) that the plaintiff was entitled to a decree for only three years 1 arrears of kattubadi. 

APPEAL against the decree of H. R. Farmer, District Judge of Vizagapafcam, 
in Original Suit No. 14 of 1B91. 

The plaint set out that three villages, “ included under the head of jeroyati 
relating to the plaintiff’s samastanam, were given by the plaintiff’s grandfather, 
the Maha Rajah, to the defendants’ ancestors, three in number, that is, 
Kakarlapudi Appala Razu, Seetarama Razu, and Vijiagopala Razu, who were 
in the subordinate service of the plaintiff’s ancestors, with the condition that 
they should render service by being present as courtiers. Having regard to the 
treaty entered into between the English Government and this samastanam, and 
before the English Government took the administration of the Northern Ciroars, 
the gifts made by the holders of this samastanam of their own accord can be 
enjoyed for life only during their time. They cannot bind the interest of the 
reversionary heirs according to the custom.” After setting out that the first- 
named grantees adopted sons of the third, the plaint proceeded as follows : — 

“ The remaining seven sonar and Vijiagopala Razu enjoyed l one jihare 
separately. As the suit villages were granted as service mokhas^ and as the % 
^permission of the Maha Raja was required for their division, bnly ^he suit" 
villages were enjoyed jointly till 1845. Vijiagopala Razu’a son, Seitarama 
Razu, requested the plaintiff ’s father, the Maha Raja Garu, very much in 1853, 
that he should grant him again saying that he would render service as usual 
and enjoy the same, and that he would be paying the kattubadi fixed by the 

, Appeals Nos. 134 and 179 of 1898. . 
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ciroar. Thereupon, instead of granting them into three shares according to 
family rights, they were given again on the 13th September 1853 to the seven 
sons who were staying with Vijiagopala Bazu and the adopted sons Laksbmi- 
narasimha Bazu and Bungaru Bazu with a kattubadi of Bs. 300 newly 
fixed for enjoyment on the condition that they should according to mamul be 
in attendance as courtiers, whenever the circar may desire, render service and 
be subject to their pleasure.' 1 * 

The effect of certain litigation was next stated in the plaint, and it was 
added that after its close the defendants divided the villages into nine shares 
“ and have been enjoying till 1879 according to their respective shares, paying 
the usual kattubadi." The further averments were that, as the defendants 
were not at the [102] inam settlement made by the plaintiff according to the 
custom, and as the conduct of the defendants was not satisfactory to the plain- 
tiff, and as the services of the defendants were not required, the defendants 
were informed that they should pay a sist of Bs. 5,000 for the villages ; and 
that, as they failed to do so, notices were served on them requiring them to 
relinquish the villages. The plaintiff’s prayers were for possession of the 
villages and for the payment of kattubadi at Bs. 300 a year for four faslis 
(1289 to 1292) and mesne profits for three faslis (1297 to 1299) or in the 
alternative (in case plaintiff was not; found to be entitled to possession) for the 
payment of kattubadi for faslis 1289 to 1292 as above and for faslis 1297 to 
1299 at Bs. 5,000 a year. 

The District Judge held that the plaintiff was not entitled either to resume 
the villages or to enhance the kattubadi, and passed a decree for kattubadi from 
1289 at Bs. 300 a year. 

Plaintiff preferred this appeal and objections were taken by the defendants 
as to the amount of kattubadi decreed. 

Mr. H. G. Wedderburn and Rang debar iar for Appellant. 

Bhashyam Ayyangar and Subramania Ayyar for Bespondents. 

Judgment. — The plaintiff’s right to resume the villages held by the defen- 
dants is chiefly put upon the ground that the latter and their predecessors have 
always held and still hold by tenure of service. It is also contended that, by 
the custom of the zamindary, the Maharajah had the right to resume the 
villages, and that the grant of 1853 made by the plaintiff’s predecessor must 
be construed with reference to the acts done and views expressed by him at or 
about that time. Since 1853 the defendants have been holding under an instru- 
ment, dated the 13th September 1853, which recites that the villages then 
under attachment had been granted to their ancestors for family purposes under 
tenure of service, and that no kattubadi had hitherto been payable. It provides 
that henceforward kattubadi shall be payable at the rate of Bs. 300 a year, 
and requires that the grantees “ shall behave themselves properly, abiding 
by the orders of the circar as was done before the attachment (sabak)." 
The attachment mentioned in this document had been in force since 
184$, when the plaintiff’s grandfather died. Up to that date the defen- 
dant’s predecessor had held the villages under an instrument of 1808 (XII). 
That instrument, styled a mokhasa patta, declares that the grantees shall 
enjoy the villages hereditarily. Except in the use of the word mokhasa 
[103] there is no reference to any service. The grant is an absolute one, free 
of rent and evidently intended to be in perpetuity. The plaintiff's counsel 
was unable to explain what the nature of the supposed service required 
of the defendants was, and we can find no evidence that any services 
were ever rendered or required. The probability is that the grant of 1808 was 
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made to the defendants’ predecessors simply because they were fellow\aste- 
men of the Maharajah whom he wished to maintain. No doubt it was the 
current opinion in 1853 that such grants were liable to resumption. That 
circumstance explains the language used by the late Maharajah in the letter 
on which the plaintiff’s counsel relied. 

The circumstances under which the new grant was made in 1853 are 
similar to those in Vizianagram Maharajah v. Suryanara^yana (I.L.R., 9 Mad., 
307). In that case the Privy Council approved the judgment of this Court in 
dismissing the suit. The expressions of subservience used in the grant of 1853 
are likewise to be found in the grant in the case. We may also refer to the 
decision of this Court in Suryanarayana v. Bamachandra (Appeal No. 77 of 
1866, unreported). 

We agree with the District Judge in the conclusion at which he has arrived. 
We think there is no evidence of the alleged custom. The plaintiff’s appeal 
must be dismissed with costs. 

The objection on the part of the respondents in Appeal Suit No. 134 is 
based on the law of limitation. The Judge has held that the suit for kattubadi 
is one to which article 132 of the schedule to the Act applies and has awarded 
relief accordingly. Whatever may be tho nature of the claim for kattubadi, 
the suit is so framed as to enforce the personal remedy only. It has been held 
by the Judicial Committee that the" 132nd article has reference only to cases in 
which the property charged is sought to be made liable — Bam Din v. Kalka 
Prasad (I. L. R., 7 AIL, 502), see also Miller v. Bunga Nath Moulick (I. L. R., 
12 Cal., 389), Seshayya v. Annamma (I. L. R., 10 Mad., 100), Bathnasami v. 
Subramanya (I. L. R., 11 Mad., 56, 59). In the face of these decisionsfwe are 
bound to disregard an unreporbed decision to the contrary effect to which our 
attention was called.* We must allow the objection and the decree must be 
[104] amended accordingly. The respondents are entitled to their costs on this 
part of their objection. The other objections are not pressed. 

In Appeal Suit No. 179 of 1893, the memorandum of objections is allowed 
with costs. 


NOTES. 

[ As regards tho right of redemption of lands granted in lieu of 'wages for service, see 
(1911) 10 M. L. T., 391 : 12 I. C., 488.] 


* [Second Appeal No. 822 of 1894, 8th November 1894 : Venkatarama Dossv. Maharajah 
of Vizianagram . — This was a suit by the Maharajah of Vizianagram to recover from the 
defendant a sum of money being arrears of kattubadi accrued due for eleven years (faslis 1289 
to 1299 both inclusive) on the village of Arjunavalasa held by the defendant in tho plaintiff’s 
zamindari. It was held by the lower Courts that the suit was not barred by limitation for 
the reason that kattubadi was not rent merely but constituted a charge on the land. Alubi 
v. Kunhi Bi (I.L.R., 10 Mad., 115) was referred to by the lower Appellate Court and Limitation 
Act, sch. II, arts. 131 1 and 132, were held to be applicable to the case. The judgment of 


t [Art. 131 : — 


Description of suit. 


Period of 
limitation. 


Time from which period begins to run. 


To establish 
recurring right. 


a 


periodically! 


Twelve years 


When the plaintiff is first refused 
the enjoyment of the right.] 
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[108] APPELLATE CIVIL. 


The 23rd September, 1895. 

- Present : 

Sir Arthur .T. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 


Koopmia Sahib (Plaintiff) Appellant 

versus 

Chidambaram Chetti and others (Defendants Nos. 1 to 5, 7 to 14, 

16 to 23, 25 to 35, 37, 38 and 40 to 54) Respondents.* 

Transfer of Property Act — Act IV of 1882, s. 74 — Redemption of prior 
mortgage —Extinguishment of prior mortgage — Title by possession — Limitation . 

The trustees of a religious institution improperly mortgaged land forming part of its 
endowment, and put the mortgagee into possession on 27th June 1877 as usufructuary 
mortgagee. The mortgagee assigned his mortgage to defendant No. 1 on 7th December 
1882. On 23rd December 1889 the mortgagors executed to the plaintiff a deed of usufructuary 

* Second Appeal No. 1732 of 1894. 

the High Court on second appeal so far as it related to the question of limitation was as 
follows : — 

Judgment. — The next contention is that, inasmuch as the last payment of kattubadi was 
made in April 1819 and the suit was brought on 20th June 1891, the whole claim is barred. 
It was argued that the irregular levy of kattubadi abandoned more than 12 years before suit 
was not proof of a legal right, Ramachandra v. Jaganmoliana (1. L. R., 15 Mad., 161) and 
that even if the right was not extinguished kattubadi was only rent, and not more than 
three years rent can be recovered. In proof of this latter position two unreported cases — 
Papamma Rau v. Sivaramayya and Prakasa Rau v. Maharajah of Vizianagaram (Second 
Appeal No. 1061 of 1894 and Second Appeal No. 692 of 1893) — were referred to. Though the last 
payment of kattubadi was in 1879, the suit is only for 11 years instalments and if kattubadi 
is a rent charge the case falls under section 132 of the Limitation Act and the suit is in time. 
That kattubadi is a rent charge and really a portion of the revenue reserved was held in 
Ramachandra v. Jaganmohana (I. L. R., 15 Mad., 161) and in many decided cases. See also 
Alubiv. Kunhi Bi (l. L. R., 10 Mad., 115). It follows that 12 years kattubadi may be 
recovered. The decision in Second Appeal No. 1061 of 1894 is not in conflict with this view. 
The claim was for Rs. 25 as kattubadi and it was not brought in a Small Cause Court, but 
on the regular side of a District Munsif’s Court. An appeal was heard by the Subordinate 
Judge, a second appeal was rejected by the High Court under section 586, t Code of Civil 
Procedure, on the ground that the suit was of small cause nature. The sum claimed was 
Rs. 25 only and it was not sought to make it a charge upon the land. It wa* held that the 
claim was not for a cess, but that though originally payable to the Government as revenue it 
was now payable to the zamindar as rent. The question of rent charge did not arise. 

It must be admitted that the decision in Prakasa Rau v. Maharajah of Vizianagaram 
(Second Appeal No. 692 of 1893) is inconsistent with the reported cases as to the nature of 
kattubadi, but the case is not reported and we do not feel bound to follow it. 

We must hold, therefore, that the claim is not barred and dismiss the second appeal 
with costs.] 

t [Sec. 586 : — No second appeal shall lie in any suit of the 
No second appeal in nature cognizable in Courts of small causes, when the amount 
certain suits. or value of the subject-matter of the original Buit does not 

exceed five hundred rupees.] 
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mortgage of the same land to secure Bs. 1,400 ; the deed stated that the money was bor- 
rowed with a view to discharge a prior mortgage and proceeded " as you have undertaken to 
pay Rs. 1,000 to the mortgagee, I credit you with Rs. 1,000 and receive Rs. 402 in cash.” 
The plaintiff paid off the prior mortgage on 18th April 1890, but did not obtain possession, 
other persons having entered in the interests of the institution. The plaintiff now sued for 
possession and a declaration of his mortgage right ; the persons in possession and the prior 
mortgagee, but not the mortgagors, were joined as defendants : 

Held , that Transfer of Property Act, section 74, * was not applicable to the case, and that the 
plaintiff was not entitled to a decree. 

SECOND Appeal against the decree of T. Weir, District Judge of Coimbatore, 
in Appeal Suit No. 165 of 1892, affirming the decree of S. Krishnasami Ayyar, 
District Munsif of Erode, in Original Suit No. 285 of 1890. 

The plaintiff sued for possession of certain land and for a declaration that 
he was entitled to hold it as usufructuary mortgagee. The plaint alleged that 
the owners of the land mortgaged it on 27th June 1877 to one Varadaraja Naik, 
who assigned the mortgage to defendant No. 1 on 7th December 1882 ; that 
the mortgagors on the 23rd December 1889 executed in favour of the plaintiff 
a usufructuary mortgage of the land for Bs. 1,400, part of the transaction being 
that he should redeem defendant No. 1 ; and that the plaintiff on 18th April 
1890 paid off the mortgage under which defendant No. 1 held the land. 

[108] Defendant No. 1 admitted that his claim had been discharged by 
the plaintiff and stated that he was not in possession. Defendant No. 2 
alleged the land formed part of the endowments of a Durga. The other defen- 
dants were persons who came in and were joined on their own application. They 
had taken possession shortly before suit after a meeting of the community 
interested in the Durga, and their case was that the mortgagors held tfie land 
as poojaris of the Durga and had no right to mortgage it. 

The District Judge found that the land formed part of the endowment of 
the Durga. He held that the plaintiff did not keep alive what rights the 
previous mortgagee had, hut extinguished the mortgage under his arrangement 
with the mortgagors. As to this point he referred to the terms of the instru- 
ment of 23rd December 1889, which contained the following passage:— “I 
have mortgaged to you for Rs. 1,400, which I have borrowed with a view to 
discharge a prior mortgage. As you have undertaken to pay Rs. 1,000 to the 
mortgagee, 1 credit you with Rs. 1,000 and receive Rs. 402 in cash.” 
On the question whether the plaintiff was entitled to rely on the possessory 
title of defendant No. 1, the District Judge cited Madhava v. Narayana 
(I. L. R., 9 Mad. 244), and as to the claim of the persons in actual possession, 
he quoted Ismail Ariff v. Mahomed Ghous (I. L. R., 20 Cal., 834), and in the 
result he confirmed the decree of the District Munsif by which the suit was 
dismissed. 

The plaintiff preferred this second appeal on the following grounds, among 
other 8 : — 

“ (1) The plaintiff being a subsequent mortgagee and having as such paid 
off the prior usufructuary mortgage in favour of the first defendant is entitled 


*[ Sec. 74 : — Any second or other subsequent mortgagee may, at any time after the amount 
Qn v . due on the next prior mortgage has become pay&hle, tender such 
mStglgee to pay ofl ’prior * mount *° the . P rior mortgagee, and suoh mortgagee is bound 
morteaeae * 3 p to accept such tender and to give a receipt for suoh amount : 
111 8 and (subject to the provisions of the law for the time being in 

. force regulating the registration of documents) the subsequent mortgagee shall, on obtaining 
suoh receipt, acquire, in respect of the property, all the rights and powers of the mortgagee, 
as suoh, to whom he has made such tender, 
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to all the rights of the said first defendant and to recover possession of the 
properties sued for. 

M (2) The Lower Appellate Court has misconstrued section 74 of the 
Transfer of Property Act, the provisions of which are clearly applicable to the 
facts of the present case. 

" (3) Possession having been held for more than twelve yeags under the 
first mortgage, the first mortgagee has, by the operation of the law of limita- 
tion, acquired a right to a limited interest as mortgagee even if the mortgagors 
had no right to mortgage the property. 

“ (4) The Lower Appellate Court is wrong in holding that there can be no 
acquisition of right by limitation unless one and the same trespasser continues 
in possession for upwards of twelve years. 

[107] “ (5) The Lower Appellate Court ought to have held that the first 
mortgage became valid by limitation, inasmuch as the possession of each of 
the persons in occupation was not independent of but derivative from his 
predecessor. 11 

Bhashyam Ayyangar and Tiruvenkatachariar for Appellant. 

Sivasami Ayyar , Subramania Ayyar and Ayya Ayyar for Respondents. 

Judgment. — The plaintiff has never been in possession, nor has he made 
his mortgagors parties to the suit. It is conceded he must fail unless section 
74 of the Transfer of Property Act applies to this case, the argument being 
that plaintiff stands in the position of first defendant, who has been mortgagee 
in possession for over twelve years. 

We think it is clear that thi9 section does not apply. Section 74 con- 
templates the existence of two mortgages at one and the same time and the 
independent action of the subsequent mortgagee to put an end to the prior 
mortgage. It is difficult to see how two usufructuary mortgages could subsist 
at the same time, and the language of the instrument clearly proves that the 
intention of the parties was to extinguish the first mortgage by the execution 
of the second. In these cases it is the intention which must he regarded. See 
Mohesh Lai v. Mohant Bawan Das (I. L. R., 9 Cal., 961). 

The second appeal fails and we dismiss it with costs. 


6jiad .— m 
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APPELLATE CIVIL. 

The 7 th and 22nd October , 1896. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. • 

Venkataramakrishna Ban and another (Defendants Nos. 3 and 4) Appellants 

versus 

Bhujanga Rau (Plaintiff) Respondent.* 

Hindu law — Stridhanam — Estate of married daughter in stridhanain property 

of mother. 

Under the Hindu law in force in Southern India, a married daughter, who succeeds to 
her mother's immoveable stridhanam property, takes a life-interest only, and after her death 
it passes to her mother’s heir. 

[108J Appeal against the decree of H, T. Ross, District Judge of Qodavari, 
in Original Suit No. 18 of 1892. 

Suit for possession of the estate of Bayyanagudem. This estate was 
given as stridhanam to Ghinnamma Rau by her husband. Chinnamma Rau 
enjoyed it till 1873, when she died leaving a will by which she devised it to 
her son Prasada Rau. Prasada Rau entered into possession and enjoyed the 
estate until 1878, when he died leaving Bhujanga Rau, his adoptive stfn, on 
whose behalf possession was assumed by the Agent of the Court of Wards. In 
1881, Ramayamma, the daughter of Chinnamma Rau, sued Bhujanga Rau for 
possession of the estate as the stridhanam of her mother and obtained a decree 
under which she was in possession till her death in 1891. Bhujanga Rau now 
sued to recover the estate. Defendant No. 1 was the husband of Ramayamma, 
who alleged that she had devised the estate to him by will. Defendant No. 3 
had been adopted by defendant No 1 after the death of his wife. Defendant 
No. 2 was an executor of the last-mentioned will. The other defendants were 
brought on to the record on the death of defendant No. 1 as his legal represen- 
tatives. 

The plaintiff denied the genuineness of the will of Ramayamma and also 
her power to devise the estate which he claimed under the law of inheritance. 
The defence was that Ramayamma’s estate passed to her husband whether 
as heir or devisee. 

The District Judge held that the will was genuine but invalid, and passed 
a decree as prayed. 

The defendants Nos. 3 and 4 preferred the appeal. 

Ramachandra Rau Saheb for Appellants, 

Pattabhirama Ayyar for Respondent. 

Judgment. — The substantial question in issue is whether Ramayamma 
jook an absolute or a qualified estate. The property was stridhanam in the 
hands of her mother but it is settled law that suoh property, when inherited 
by a daughter, ceases to be stridhanam in her daughter’s hands. The decision 
in Sengamalathammal v. Valayuda Mudali (3 M. H. C. R., 312) is the leading 
case upon this subject, and it has been followed in numberless oases in this 

* Appeal No. 173 of 1894. 
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Presidency as also in Calcutta. See Prankissen Laha v. Sreemutty Noyanmoney 
'Donee (I. L. B. 5 Gal., 222). No doubt at all would have been felt in this case 
C1093 had it not been for the decision of this Court in Narasayya v. Venkayya 
(2 Mad. L. J., 149), which has been represented as being inconsistent with the 
earlier decisions. The District Judge who decided the case evidently con- 
sidered it inconsistent, though he followed tho earlier decisions, and so also did 
a Division Bench of this Court in Virasangappa Chetti v. liucftappa Chetti 
(I. L. R., 19 Mad., 110) to which we have been referred. We will now proceed 
to point out that there was no inconsistency, and that the case referred to is 
in consonance with the whole course of decisions. 

In Narasayya v. Venkayya (2 Mad. L. J., 149) the question was who 
was the heir to the property of a maiden daughter with respect to the estate 
which she had inherited from her mother and in whose hands it had been 
stridhanam property. The lady had no sister, and the contest was between 
her father and her brother as to which of them was the nearer heir. The 
District Munsif held that the same rule of succession was to be applied as if 
the last holder was a male instead of a female, and that the brother was no 
heir as his father was alive. On appeal the Subordinate Judge held that as a 
female the daughter had taken but a qualified heritage, and that upon her 
death the last full owner’s heir was her heir. On this view he considered 
that the son was the mother’s heir in preference to the husband, and on this 
ground reversed the District Munsif ’s decree. The decision in Sengama- 
lathammal v. Valayuda Mudali (3 M. H. C. B., 312) was clearly before him, 
and in the appeal to the High Court it was expressly referred to. Before the 
High Court it was contended that the decision of the Subordinate Judge was 
bad m law, but the Judges refused to accede to the contention, thus admitting 
that the decision in Sengamalathammat v. Valayuda Mudali (3 M. H. C. 
R., 312) was a binding authority. It was, however, pointed out that the 
Mitakshara (ch. II, sec. XI, 30) laid down a special rule of succession to the 
inherited property of a maiden daughter, of which property she, by a special 
rule, was as much a full owner as her mother was. The special rule of 
succession gave the property to her uterine brother, and on this ground the 
decision of the Subordinate Judge was affirmed. 

The observation which gave rise to the misconstruction is as follows : — 

“ But when a daughter succeeds to her mother’s stridhanam, she is as much 
full owner as her mother,” but the context shows that the daughter spoken of 
was the maiden daughter to mo] whom alone the judgment relates. This 
is also clear from the fact that the general rule enunciated by the Subordinate 
Judge is expressly approved. The succession to a maiden daughter is the 
sole exception to the rule, and in all the other cases quoted, the question has 
been as to the succession to a married daughter. It was expressly laid down 
in Sengamalathammal v. Valayuda Mudali (3 M. H. C. R., 312) that the 
married daughter only took a life interest without power of alienation, and 
that, irrespective of the property being joint, the sister would succeed in pre- 
ference to the husband ; in other words, that the succession would go to the 
heirs of the mother. Taking this view, it is unnecessary to consider the 
validity of the will left by Ramayamina. The appeal fails and we dismiss it 
with costs. 


NOTES. 

£ This view of the nature of inherited stridhanam ha^ the sanction of the Privy Council 
20 All., 466. See also 19 Mad., 110 ; 32 Mad., 521 ; 19 M. L. J., 384.J 
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APPELLATE CIVIL. 

The 18th and 19th April and 16th December, 1895. 

Present : 

Mq. Justice Best and Mr. Justice Subramania Attar. 

ViraBangappa Shetti (Plaintiff) Appellant 

versus 

Budrappa Shetti (Defendant) Respondent,* 

Hindu law — Stridhanam — Inheritance by a grand daughter for a 
limited estate — Succession by heir of last full owner. 

A Sudra (Lingayat) died in 1820 leaving his property to A, B and C , his daughters, who 
enjoyed it for some time jointly. In I860 a settlement was made by (i) A , the sole surviving 
daughter, (ii) D, who was the daughter of 11, and (iii) the present plaintiff, who was the 
only son of C, and also the step-son of D. Under the settlement two-thirds of the property 
was given to the present plaintiff and the rest was divided between A on the one hand and D 
and J$ on the other. E was the daughter of D. Subsequently D and E acquired A's share 
under a deed of gift dated 5th June 1863. D died in 1883. E had died previously, leaving 
the present defendant, her husband, and a daughter F , who died an infant unmarried in 
1892. The plaintiff now sued to recover the property which had passed to the line of B : 

Held (1) that the settlement of 1860 on its true construction gave to D and E a life 
interest only in the event of their having no descendants, but an estate of inheritance other- 
wise, and that that disposition was valid, and accordingly that in the event which happened 
they took a heritable estate ; 

[1111 (2) that under the settlement of 1860 and the deed of gift of 1863 D and E took as 
joint tenants with benefit of survivorship, and not as tenants in common, and accord- 
ingly that D became sole full owner of the property on the death of E, whose husband thus 
acquired no title as her heir ; * 

(3) that F inherited the property, but only for a limited estate, and that the 
plaintiff was entitled to succeed as heir to /?, the last full owner. 

APPEAL against the decree of O. Ciiandu Menon, Subordinate Judge of South 
Canara, in Original Suit No. 5 of 1892. 

The plaintiff sued to recover property left by one Kusavva, who died an 
infant without issue in August 1891. The defendant was the father of the 
deceased. 

The parties to this suit were Lingayats and Sudras. The facts of the 
case were admitted and are stated sufficiently for the purposes of this report 
in the judgment of the High Court. The relationship of the persons there 
referred to appears from the following table : — 

Virasangappa Shetti 
(died in 1826, leaving three daughters) . 


Kusavva Malaka wa Dadavva — Nagappa Shetti t 

(died in 1877) (died before 1860) (died before 1860) 

t Nagappa Shetti — Nanjavva 
(died before 1860) (died m 1883) 


Virasangappa Shetti 
(the plaintiff). 


Rudravva — Rudrappa Shetti 

(predeceased her mother) (the defendant) 

Kusavva 
(died 1891), 

* Appeal No. 136 of 1894. 
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The operative part of the settlement of 18(50 {Exhibit B), which was word- 
ed ae the deed of Kusavva, though it was signed by Nanjavva and Virasan- 
gappa also, was as follows : — 

“ On account of the properties valued at Rs. 24,000 resolved to be given 
to the said 'Nanjavva and her daughter Rudravva, besides tho moveable property 
worth Rs. 19,000 which was given to them on this . date in the shape of gold, 
silver, bell-metal, copper and cash, I have given them out. of my immoveable 
property situated alt Pejawar of Murned magane in Mangalore taluk, all the 
lands assessed at Rs. 424-2-4, fixing their value at Rs. 5,000, with the excep- 
tion of land No. 5 called Kusavva: assessed at Rs. 26-1 1-7 and situated in 
Bolaur village — thus making up in all properties worth Rs. 24,000. And I 
have made over to the said Virasangappa Shetti all the other immoveable and 
moveable CH2] properties, as also the garden with the storied house and out- 
houses therein, forming a portion of the garden No. 3 of Mangalore Kasha 
bazaar out of Virasangappa’s warg assessed at Rs. 16 and situated to the south 
and east of the lane, with the exception of the house and garden situated in the 
north, purchased in auction and formerly occupied by a barber tenant, reserv- 
ing to myself the garden and house now occupied hy me and obtained by me 
on mulgenj from the Murgi Mutt people. Hereafter both parties should enjoy 
the respective lands allotted to them and pay the Government assessment thereof 
and conduct the suits, etc., regarding the respective proportion in their posses- 
sion. Virasangappa should conduct without any omission the panehaparva 
and other ceremonies of our family god at Kadarnmafct as fchoy had been con- 
ducted hitherto since the time of our ancestors. Either party has no right to 
object that the allotment of the moveable and immoveable properties made by 
me ie*unequal. They must not through folly waste tho properties allotted to 
their respective shares. Either party has no right whatever to alienate, either 
by sale or mortgage, the properties in their possession without the co-operation 
of the other except for the purpose of improvement. Virasangappa Shetti alone 
should pay the one year’s interest on the debt of Rs. 700 due, and also tho sum 
that may be found due to Nanaji Shetti on account of the articles purchased 
f»om his shop. Virasangappa Shetti should also pay the wages due, if any, 
to the Shanbhogue, the servants and the cooks, according to the account. Of 
ttie two parties, whichever has not got deeoendants (issue) should enjoy the 
property for life-time only, and then the property should be enjoyed by the 
party having descendants. To this effect is the will executed.” 

The operative part of the deed of gift of 1863 (Exhibit 0) was as 

follows : — * 

41 Because I was living with you up to this time and you were looking 
after my maintenance and because you should hereafter also maintain me 
during tfye rest of my life-time and perform the customary obsequies and cere- 
monies After my death, I have made over to you by way of gift the aforesaid 
garden with the storied house therein now occupied by us and which had been 
obtained on Maulza (for value) mulgem from the Murgi Mutt people on pay- 
ment of Rs. 690, together with the five documents relating thereto, to wit . * . 

£113] You and your desoendants, from generation to generation, shall 
enjoy (the same) and shall pay the annual mulgeni of Rs. 10 to the Murgi 
Mutt. To this effect is the gift deed exeouted hy me out of my own free will.” 

The Subordinate Judge dismissed the suit. The plaintiff preferred this 
appeal. 

Bkashyato Ayycmgdr and Narayaria RcCu for Appellant. , , i 

Ramachandra Rau Saheb for Respondent. 
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Judgment. — One Virasangappa, who originally held considerable property, 
including that in litigation in the present suit, by his will dated 10th January 
1826 devised it to his daughters Kusavva, Malakavva and Dadavva on terms 
and conditions which it is unnecessary to state fully. It is sufficient for our 
present purpose to' say that he directed that the three ladies should live in 
union and enjoy the property jointly, and that, if they should find it incon- 
venient to do so, the same should be divided into four shares, of which Kusavva 
and Malakavva should each take one share and Dadavva and her husband 
the remaining two shares. Up to 1860 no separation took place, hut in Sep- 
tember of that year an arrangement was made, which was brought about by 
Kusavva, and to which all the descendants of Virasangappa that were then alive 
were parties, they being (i) Kusavva, the eldest daughter; (ii) Nanjawa, daugh- 
ter of Malakavva, the second daughter, who had died before that time ; (iii) 
Nanjawa’s daughter Rudravva ; and (iv) the plaintiff (appellant), the only son 
of Dadavva, the youngest daughter of the testator, she also having died before 
1860. The arrangement was not a mere partition in accordance with Vira- 
s&ngappa’s will, but a transaction which went beyond it, as the plaintiff* there- 
under got, as the representative of the third daughter’s branch, more than two- 
thirds of the properties instead of half, which was his proper share under the 
will. Exhibit B, which evidences the transaction, after referring to the will 
of Virasangappa, the marriage of Dadavva, as the first wife of Nagappa Shetti 
and, after her death, that of Nanjawa, daughter of Malakavva as his second 
wife, the birth of children to him, viz., the plaintiff by Dadavva and Rudravva 
by Nanjawa states that, for the prevention of disputes among the 
parties, it was agreed and arranged that, excepting a house and a garden 
obtained on mulgeni by the first daughter Kusavva and reserved tp her 
moveables worth Rs. 19,000 and immoveables valued at Rs. 5,000 [H*J 
were to be taken by Nanjawa and Rudravva, and that the rest of the 
properties was to go to the plaintiff. It also provides that whichever of 
these parties has no descendants should enjoy the properties allotted to 
him or her for life only, and then the same should go over to and be enjoyed 
by the party having descendants. Three years after this arrangement, Ku- 
savva made a gift, under Exhibit C, of the house and garden which she had 
reserved to herself, to Nanjawa and Rudravva. These properties, as well as 
those granted to them under Exhibit B, were, on the death of Nanjawa, the 
survivor of the grantees, held by her grand-daughter Kusavva till her death in 
1892. The question at issue is, who is entitled to succeed to these properties 
left by the last-mentioned lady, she having died unmarried? 

The plaintiff’s case, as put before us, is as follows : — The grant under 
Exhibit B was to Nanjawa alone, Rudravva her daughter being mentioned 
therein only to indicate that the estate granted was not a life estate, but one 
of inheritance. On Nanjavva’s death, Kusavva, her grand-daughter, inherited 
the property, Rudravva having predeceased Nanjawa. The interest taken by 
Kusavva in the property thus inherited by her was only a limited interest 
similar to that taken by a woman in ah estate inherited by her from a male. 
Consequently on Kusavva’s death, the succession should be traced from the 
last full owner Nanjawa, and there being no nearer heir than the plaintiff, he 
is entitled to the properties in question either as Nanjavva’s co-wife's son or 
as her husband’s sole sapinda, the defendant (respondent) Kusavva’s father not 
being, as Nanjavva’s son-in-law, entitled under the Hindu law to claim the 
same. Further, if it should be found that the grant under Exhibit B was not 
to Nanjawa alone, but to her and Rudravva, as is contended on behalf of the 
defendant, even then the plaintiff is the baity entitled^. For -in this case, as 
Well as under Exhibit C, NanjaVva and Rudravva took as joint tenants and 
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consequently, on Budrawa predeceasing Nanjawa, the whole vested by survi- 
vorship in the latter to whom he is the heir. 

The case for the defendant is that Exhibit B conferred on Nanjawa and 
Budrawa only a life interest in the properties with remainder to their descend- 
ants. Kusavva as their descendant took not as Nanjavva’s heir, but directly 
under the instrument as grantee. Consequently the succession is to be traced 
from her, and the defendant, her father, and not the plaintiff, is her heir. It 
[118} was also urgdd that, if the above contention be held to be unsustainable, 
and if it be found that Kusavva took only by inheritance, then the estate 
which she thus took was a heritable one and consequently the defendant 
succeeded to the same. Should this contention also fail, it was argued lastly 
that the plaintiff’s claim should be held unsustainable so far at least as a moiety 
of the property granted under Exhibit B as well as that given under Exhibit C 
is concerned, inasmuch as Nanjawa and Budrawa took as tenants in common 
and the latter’s share passed first to her daughter Kusavva and, even assuming 
this lady took only a limited interest under the law as contended by the plain- 
tiff, it passed after her to the defendant, the last full-owner Budravva’s 
husband and heir. 

In these circumstances the points which arise for determination are — 

(i) As to Exhibit B — 

Was the grant to Nanjawa alone, or to her and Budrawa ? Did the 
grantee or grantees take only an estate for life, or a heritable estate ? 
If the grant was to both, did they take as joint tenants ? 

(ii) As to Exhibit C — 

t Did the donees take as joint tenants ? 

(iii) If Kusavva took any property as Nanjavva’s heir, what interest did 

she take as such heir ? 

Now as to the first point arising with reference to Exhibit B, it is quite 
clear to us that the grant was not to Nanjawa alone, but to her and Budrawa. 
Exhibit B distinctly says so. And the evidence shows that the plaintiff as 
well as the other parties were also of that opinion. For, when some of the 
property set apart under Exhibit B had to be mortgaged in 1878, the instru- 
ment of mortgage was executed by both Nanjawa and Budrawa as owners, 
and the plaintiff signed the instrument as a witness. We are unable, there- 
fore, to uphold the plaintiff’s contention with reference to this point. 

Passing on to the next point, we have, after a careful consideration of the 
language of Exhibit B and the circumstances in which it came to be executed, 
arrived at the conclusion that it gave a life-estate to Nanjawa and Budrawa 
only in the event of their having no descendants, but an estate of inheritance 
otherwise- a disposition perfectly valid in law (see Mayne’s Hindu Law , 5th 
edition, paragraph 382, and the cases therein cited). And as they [116] had 
in Kusavva a descendant, their estate must be held to have been a heritable one 
to which Kusavva succeeded by inheritance. This was also the view taken in 
Suit No. 33 of 1883 instituted by the present plaintiff against Kusavva and the 
present defendant whereby he sought to eject Kusavva on several grounds, one 
of them being that Nanjawa and Budrawa took only a life-estate. In dealing 
with this contention the Subordinate Judge who tried that suit found in 
unmistakeable terms that “ Nanjawa and Budrawa jointly took an absolute 
estate." On appeal to tbisOourt the learned Chief Justice (SIR CHARLES Turner) 
and MUTTUSAMI Ayyar, J., agreed with the Subordinate Judge as to the con- 
struction of the document in question, though it must be admitted that the 
passage in their judgment which immediately follows this expression of their 
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concurrence with the Subordinate Judge is somewhat ambiguous. We think, 
however, that we are justified in holding that the learned Judges did not intend 
to lay down that Kusavva took directly under Exhibit B, even if that dooument 
were susceptible of a construction different from that put upon it by us, as it 
is clear that, not having been in existence at the date of the instrument, she 
was precluded from so taking by the well-established rule of Hindu law that a 
grantee or donee must be a person capable of taking when the transaction 
begins to operate, and must, either in fact or in contemplation of law, be then 
in existence. We are confirmed in this view by the circumstance that in the 
concluding portion of the paragraph of the judgment wherein this question is 
discussed, -the learned Judges speak of Kusavva “ as entitled to inherit the 
property set apart for these ladies and their descendants by this instrument.” 

We must, therefore, hold that the interpretation put by the learned Judges 
upon Exhibit B is in accordance with the view now adopted by us. 

Coming now to the third point, we may conveniently consider together that 
and the question raised with reference to Exhibit C. We think that the plain- 
tiff’s contention is sound. Considering that the manifest object of the arrange- 
ment under Exhibit B was to secure the enjoyment of the properties to Nanjavva 
and Rudravva and their descendants, and in default of any such descendant, to 
the plaintiff and his descendants, it seems to us more likely that the intention 
was that in the event of either of the female grantees dying in the life-time of 
the other, the share of the deceased should [117] pass to the survivor. [Compare 
Vydinada v. Nacjammal (I. L. R., 11 Mad., 258)]. We see nothing in the 
circumstances of the arrangement or the terms of the instrument to show that 
a tenancy in common was intended. Nor was it otherwise in the case of the 
gift under Exhihis C. For considering that the donor was the very lady* who 
brought about the arrangement evidenced by Exhibit B, considering also that 
the donees were mother and daughter, and further that the donees were, as 
stated In the document itself, under an obligation to maintain the donor 
during the rest of her life-time, it appears to us that what was in ^he. con- 
templation of the parties was a joint tenancy. If, on the other harAl, it be 
supposed that they took as tenants in common, it might well have happened 
that Rudravva’s share would, even in the life-time of the donor, have passed 
to a comparative stranger had she died leaving only her husband and no issue, 
she having, as a matter of fact, predeceased the donor. That a tenancy 
which might possibly result in such a devolution was intended seems to up 
improbable. 

In our opinion, therefore, on Rudravva's death, her share in all these 
properties passed by survivorship to Nanjavva, who thus became the sole full 
owner of the whole estate, and it follows that the defendant's claim to a 
moiety on the ground that he is Rudravva’s heir is unsustainable. 

We have now to deal with the last point, which relates to the nature of 
the interest taken by Kusavva in the property in question. If she took a 
heritable estate, the plaintiff must fail ; but if, on the other band, she took a 
limited estate, he must succeed. The contention on his behalf is that she 
took only a limited interest, since in this Presidency property inherited by a 
woman even from another woman, is not the former’s stridhanam, and since 
in stridhanam property alone a woman takes an estate of inheritance ; and 
the contention on behalf of the defendant is that the property in question was 
Kusavva’ s peculiar property. In Smgamalathammal v. Velayuda MudaU 
(3 ;H. 0. R., 312) the question arose as to property which devolved upon a 

daughter from her mother, and it was held hy BlTTLBSTON, C. J., and EllIS,J., 
that the estate did not become the daughter’s stridhanam. On behalf of ihq 
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defendant, however, we have been referred to the decision in 0. M. A. No. 130 
of 1890 [Narasayya v. Venkayya (2 Mad. L. J., 149)] which no doubt is in the 
[,1183 defendant's favour. But we find that, though this case was distinctly 
before the Division Bench which decided Mullangi Ammanna v. Chinna 
Kamayya (Second Appeal No. 169 of 1893 unreported), yet it was there held 
that property to which a woman succeeds as the heir of another woman does 

not become the successor’s stridhanam. 

• 

The learned vakil for the defendant strenuously maintains that the rule 
laid down in Narasayya v. Venkayya (2 Mad. L. J., 149) referred to above 
is in accordance with the Mitakshara, the leading authority in this Presidency, 
and though the passage in section XI (2 Mad., L. J.,,149) of that work, which 
includes inherited property under the head of stridhanam, has been held not 
to lay down the law correctly as to property inherited by a woman from a 
male, yet there is no good ground for overruling its authority in respect of 
property inherited from a female. There would be some force in this argu- 
ment if the view that, notwithstanding that the language of Vijnaneswara in 
the passage in question is broad and general, the author did not really intend 
to include in his description of stridhanam what passes by inheritance from a 
male to a female were well founded. For in that case it might be urged with 
some show of reason that the authority of the Mitakshara on the point at 
issue now is not necessarily affected by the decision laying down that property 
inherited from a male is not stridhanam. But that view has been shown to 
be clearly erroneous by Messrs. West and Biihler (Digest, 3rd edition, pages 
269 and 272), Dr. Gooroodas Banerjee (Marriage and Stridhanam, pages 283-7) 
and Dr. Jolly (Lectures on Hindu Law, pages 242-251). It is, therefore, 
difficult to see how Vijnaneswara is still to be treated as an authority on the 
point under consideration, whilst, except in Bombay, the Courts, including the 
Privy Council, have unanimously declined to follow him as to property inherit- 
ed from a male. Moreover, so far as this Presidency is concerned, the Courts, 
in thus rejecting Vijnaneswara’s doctrine that the word ‘ &c.’ in the text of 
Yajnavalkya relating to what constitutes stridhanam includes property inherited, 
have not proceeded solely on the authorities peculiar to the Dayabhaga school, 
but have been influenced considerably by the fact that the Smriti Chandrika and 
Daya Vibhaga or Madhavyam have put an entirely different construction on the 
same word in the said text. Bittleston, C. J., and Ellis, J., in Sengamalath - 
[ 119 ] ammal v. Velayuda Mudali (3 M. H. C. R, 312) refer to and rely on the 
Smriti Chandrika as supporting their conclusion, and the Privy Council in 
Mutta Vaduganadha Tevar v. Dorasinga Tevar (L. R, 8 I. A., 99) observes 
“there are two commentaries which are received as authority in the Carnatic, 
the Smriti Chandrika and the Daya Vibhaga of Madhaviya, neither of which 
follow the cited passage of the Mitakshara in assigning to a woman as her 
stridhan property inherited by her.” It will thus be seen that the contention 
that property inherited is not stridhanam, though opposed to the Mitakshara, 
is supported by two out of the three commentators accepted as high authorities 
in the southern or the Dravida school, and one of whom wrote several 
centuries after Vignaneswara. 

Our attention was next drawn to the observations of Telang, J., in Marti - 
lalBewadat v. Bai Rewa (I. L. R, 17 Bom., 758) on what has been called the 
doctrine of reverter. The learned Judge at p. 763 says with truth that “this 
doctrine of reverting to the heirs of the last male owner is one which is no- 
where expressed, as far as we are aware in either the Mitakshara or the 
Mayukha.” No doubt the circumstance thus alluded to by the learned Judge 
furnishes an excellent ground against the introduction of the doctrine of reverter 
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in the provinoes where the doctrine of the Mitakshara that inherited property 
is stridhanam is accepted to be law as it is in Bombay. But the argument has 
no force here, that doctrine not having been adopted by the Courts in this 
Presidency. And when once it is held that a woman inheriting property takes 
but a limited estate and does not become a fresh stock of descent, the doctrine 
of reverter is a necessary consequence, since inheritance must be traced from 
the last full owner, whether such owner is a male or a female. 

Following, therefore, the rule laid down by BlTTLBSTOlJ, C. J;, and ELLIS, 
J„ in Sengamalathammal v. Velayuda Mudali (3 M. H. C. B., 312) so far back as 
1867, and affirmed recently by the Chief Justice and SHEPHARD, J., in Mullangi 
Ammanna v. Chinna Kamayya (Second Appeal No. 169 of 1893 unreported), 
we hold that Kusavva took only a limited interest in the property in question, 
and that on her death the plaintiff, as the heir of the last full owner, is entitled 
to succeed to it. 

The result is the plaintiff is entitled to the property left by Kusavva out 
of what was inherited by her from Nanjavva. 

[120] We must ask the Subordinate Judge to submit findings on the first, 
second and sixth issues. Further evidence may be taken on either side. 

After the Subordinate Judge had submitted the findings required, the 
Court passed a decree for the plaintiff. 

NOETB. 

[ The Privy Council decided in 25 All., 468 that to inherited Stridhan, the succession 
should be traced to the last full owner. See also 32 Mad., 521 ; 19 M. L. J., 384 ; 24 
Boxn., 192; 28 Mad., 1. ] 


[19 Mad. 120] 

PRIVY COUNCIL. 

The 14th November , 1895. 

Present : 

Lords Hobhouse, Macnaghten and Morris and 
Sir Richard Couch. 


Mathusri Umamba Boyi Saiba and others (Petitioners) Appellants 

and 

Mathusri Dipamba Boyi Saiba and others (Counter-Petitioners) 


Respondents. 

On appeal from the High Court at Madras. 


Duration of receivership — Discretion of Court — Decree in accordance with 
judgment, section 206 , Civil Procedure Code . 

It is within the discretion of a Court appointing a receiver in a suit to order that the 
office should continue permanently after the decree when such continuance is necessary, or 
for so long as it may be so. A decree of the High Court declared it to be neoessary that a 
permanent appointment should be made of a receiver and manager of the estate allotted by 
the Government to the family of the deceased Maharaja of Tanjore, and directed that fresh' 
appointments to the receivership should be made from time to time as occasion might require 
during the life of the senior widow under whose management the estate had been originally 
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placed and the lives of the co-widows surviving her, or for so long as the Court might consider 
necessary ; 

Held, that the decree directing the permanent receivership was not in variation of the 
figment which it purported to follow, that the Court had a discretion to make such an 
- Order when necessary for the preservation of the estate ; and that so doing was in accordance 
with the practice ; .there being nothing to prevent the Court from giving the management to 
the senior widow living at the time, if she should be fit to manage the estate ton behalf of all 
interested in it. * 

APPEAL from an order (28 August 1893) of the High Court rejecting a petition 
for the amendment of a former decree (8th May 1868) of the same Court. 

[121J This petition of the 15th August 1893, to bring the decree of 8th 
May 1868 into conformity with the judgment of the same date, related to the 
receivership and management of the estate allotted by the Government in 1862, 
after the decision in The Secretary of State v. Kamachee Boye Sahaba 
(7 M. 1. A., 476), to the widows and daughter of the late Maharaja of Tanjore, 
who died in 1855, leaving fifteen widows, of whom eight survived when six of 
them made this application, two of them being counter-petitioners. 

The question was as to the validity of an order contained in the decree of 
the High Court of the above date for the continuance of the receivership over 
the estate in which the widows and daughter were entitled to participate. 
This order rendered that office permanent during the widows* lives, or for so 
long as the District Court might consider necessary. 

The Government Order of 1862 (21st August) was that the estate allotted 
for the benefit of the family of the late Maharaja “ should be made over to the 
senior widow, who will have the management and control of the property ; and 
it will be her duty to provide in a suitable manner for the participative enjoy- 
ment of the estate by the other widows, her co-heirs. On the death of the 
last surviving widow, the daughter of the late Raja, or failing her, the next 
heirs of the late Raja, if any, will inherit the property. ** 

The widow (under whose management the estate was originally placed by 
the Government) H. H. M. Kamakshi Boye Saiba, died in 1892. Her co- 
widow H. H. M. Jijoyiamba Boye Saiba, with another co-widow, instituted in 
1866 the suit Jijoyiamba Boye Saiba and another v. Kamakshi Boye Saiba and 
others (3 Mad., H. C. Rep., 424), the first defendant in that suit being then the 
senior widow managing under the above order. The decree in that suit, dated 
8th May 1868, issued upon the judgment of the same date, disallowed the 
division of the estate, but directed the appointment of a receiver and manager. 
The circumstances which led to this, and the order for the continuance of the 
receivership are stated in that judgment, of which the part material to 
the present question was as follows : — 

14 We are now satisfied that the first defendant is unfit to be again trusted 
with the possession and control of any part of the [122] existing property ; 
the further evidence now before the Court shows reckless dealing with the 
property and the lavish expenditure of large sums for purposes of which the 
aooounts afford no satisfactory explanation ; not only has the large sums of 
ready ntipney received from the Government, and the whole proceeds of the 
immovable property been dissipated, but a considerable portion of the moveable 
property itself has also been got rid of, and debts to a considerable amount 
left unpaid. We are, at the same time, of opinion that it would be most im- 
prudent to entrust the management of the property to the second defendant as 
urged by her vakil or to either of the junior widows. Little, if anything, we 
are sure, would be gained as respects the care and preservation of the property, 
and there would very soon be violent disputes and further litigation. It 
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appears to us to be absolutely necessary that the estate should remain in the 
custody and under the control and direction of a competent receiver and maha- , 
ger appointed from time to time by the Civil Court, and invested with general, 
powers for the management and regulation of the property and its enjoymett$ 
and the application of the rents and profits. The Collector is at present ttie 
appointed receiver, and there is no doubt that it is of the greatest advantage Ho 
the estate and parties interested that he should continue to act as receiver and 
manager, as we trust he will be able to do. The continuance bt his appointment, 
therefore, will be decreed ; but should it be necessary, the Civil Judge must 
appoint a fit and proper person in the Collector’s place, taking sufficient security 
for the discharge of his duties, and fixing a fair and reasonable amount of 
remuneration for his services.” 

The judgment from which the above is an extract was followed by a decree 
which, in reference to the same widow till then managing the estate, declared 
as follows, appointing a receiver and manager in her place : — 

14 This Court doth also adj udge and declare that the first defendant is not 
a fit and proper person to be again entrusted with the possession and manage- 
ment of the said property and that the permanent appointment of a receiver 
and manager of the whole of the property is necessary; and this Court 
doth decree and order that, if practicable, the Collector be continued as such 
receiver and manager, but, if not practicable, the Civil Court do appoint a fit 
and proper person in his place, taking good and [123] sufficient security for che 
discharge of his duties, and fixing a fair and reasonable sum as a remuneration 
for his services, and from time to time make fresh appointments as occasion 
may require during the lives of the said widows and the survivors or survivor 
of them or until it shall be considered by the Civil Court that a receiver* and 
manager is no longer necessary.” 

In 1888 a petition was filed by some of the widows, including Mathusri Jijoyi 
Amba, for the discharge of the receiver appointed by the Court, and to have 
the management of the estate declared to belong to the widows in succession 
according to their seniority. This was rejected, and the rejection was upheld on 
appeal to the Queen in Council, ex parte Bam Mathusri Jijaiamba and others 
(I. L. E., 13 Mad., 390). 

Then followed, after the death of Mathusri Kamakshi, the present petition, 
dated the 15th August 1893, wherein six of the surviving eight co-widows, among 
whom were the four present appellants, petitioned that the decree of 1868 
might be brought into conformity with the judgment which preceded it, by 
deleting the word * permanent ’ between the words 4 the * and 4 appointment,’ 
and by substituting the words “the life of the first defendant ” for the words 
“ the lives of the said widows and of the survivor of them, or until it shall be 
considered by the Civil Court that a receiver and manager is no longer 
necessary.” 

This application was rejected by the High Court on the 28th August 1893. 
The judgment of the Court (Collins, C.J., and Davies, J.) was as follows ; — 

“ It is not stated in the application under what provision of law the ap- 
plication is made, but at the hearing the vakil who presented it made reference 
to section 206 of the Code of Civil Procedure (Act XIV of 1882) now in fonfe, 
which directs 1 that the decree must agree with the judgment,’ and that 4 the 
Qourt shall of its own motion or on that of any of the parties amend the decree 
dRho as to bring it into conformity with the judgment.’ But there was no such 
provision in Act VIII of 1859 (as amended by Act XXIII of 1861) which was 
the law of procedure in force at the time the decree in question was passed. 

* Section 189 of that Act provides that 4 the decree shall bear date the day on 
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which the judgment was passed. It shall contain the [124] number of the 
$uit, the names and descriptions of the parties, and particulars of the claim, as 
stated in the register of the suit and shall specify clearly the relief granted or 
other determination of the suit/ This section applies to the decree of the 
Original Court, and the rules laid down in section 360 as to what the decree of 
the' Appellate Court should contain are just the same. No provisiqp is made in 
either case that the decree should be in agreement with the judgment except 
in the matter of date! No doubt that even under the old Act the decree would 
in the usual course follow the judgment, and would be liable to be set aside 
if it were opposed to the judgment, but there was nothing to prevent the insertion 
in the decree of directions that might not have found place in the judgment, or 
to use the words of the section itself, ‘to specify clearly what the determination 
was/ Now, in this case we have had before us the decree of this Court in its 
original state, and we find it signed by the two learned Judges who gave the 
judgment, and it is not to be supposed that they were not aware of its contents, 
and if they were aware of its contents, it must be taken that in it they declared 
clearly and specifically what their final determination was, and unless it can 
be shown that it is at direct variance with their judgment we have no conflict of 
authority that we can be called upon to set right. Taking the judgment 
then and reading it we are unable to see anything in it which is contrary to 
what is decreed, that is, anything which decides that the appointment of 
receiver and manager is not to be permanent, and that the appointment is to 
last only during the life-time of the first defendant. On the other hand, we 
consider the following portion of the judgment distinctly contemplates what is 
only more fully expressed in the decree. ‘ The remaining point for consideration 
is the, future preservation and management of the whole property with a 
view to the interests of all the parties. Although we do not consider the case 
one in which the first defendant should be held responsible to the plaintifls and 
the other widows as a defaulting trustee, we are now satisfied that she is unfit 
to be again trusted with the possession and control of any part of the existing 
property. . . . We are at the same time of opinion that it would be most 
imprudent to entrust the management of the property to the second defendant as 
urged by her vakil or to either of the other junior widows. Little, if anything, 
we are sure, would b6 [I2i] gained as respects the care and preservation of the 
property, and there would very soon be violent disputes and further litigation. 
It appears to us to be absolutely necessary that the estate should remain in 
the custody and under the control and direction of a competent receiver and 
manager appointed from time to time by the Civil Court and invested with 
general powers for the management and regulation of the property and its enjoy- 
ment and the application of the rents and profits/ We have therefore no 
ground for altering the directions in the decree which was passed by this 
Court twenty-five years ago, and which has been preserved in its integrity and 
acted upon in its entirety ever since. If, as it is further stated in the applica- 
tion, the deoree gave a relief different from that claimed in the plaint, the 
matter should have been made the subject of appeal at the time. It is too 
late to re-open the case on its merits now. 

" The fact is- this is but another undisguised attempt on the part of the 
surviving Ranis to get back into their own hands the management of the 
estate, whioh for their common benefit was taken away from them by the 
decree. Their last attempt was in 1887 when they applied to the District Court 
to remove the receiver and manager appointed by it on the ground that he 
was no longer necessary, a contingency for which it will already have been 
noticed the decree itself had provided. But the District Court dismissed the 
application, and this Court confirmed the order, and on appeal to the Judicial 
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Committee of the Privy Council, their Lordships delivered a judgment on the 
24th April 1890, dismissing the appeal and observing that the Court had 
'exercised a very sound discretion’ in not removing its receiver. This Court in 
its order of the 18th December 1888, when granting the certificate for ap|jeai 
to Her Majesty in Council, remarked as follows : — r More than 20 years h^ave 
passed sincp that decree and we are of opinion that the same reasons which in 
1868 made the appointment of a receiver imperatively necessary still exist in 
all their force. Old age and 20 years more of that seclusion which is the lot of 
ladies of exalted rank in this country can hardly have made their Highnesses 
better fitted for the management of an estate whose annual income is more 
than 1$ lacs of rupees and which was valued in 1868 as worth about 68 lacs 
of rupees (the moveable property in jewels and cash alone being worth nearly 
20 lacs).’ Nothing is urged to show that the Banis are at this moment in any 
fitter position to manage their own [126] affairs than they were then, but all 
that is now done is to raise a technical objection which strikes at the very 
root of the decree, for, if it were allowed, the decree would become a dead letter 
owing to the demise of the first defendant, during whose life time alone the 
petitioners require us to find it was to remain in force. Then fresh disputes 
and litigation would arise to be terminated only by the passing of another decree 
in terms similar to this one, the estate in the meanwhile having been waited. 
This is not a desirable result, and we have no hesitation for the reasons we 
have stated in rejecting the application and it is rejected accordingly. 

On the appeal, of four of the petitioners, Mr. J. D . Mayne appeared for the 
Appellants. 

Thfe Bespondents did not appear. c 

It was argued in support of the petition that the language of the decree of 
the 8bh May 1868 was in excess of that which the judgment of the same date had 
authorized. The judgment had not decided the question whether the appoint- 
ment of the receiver and manager should be permanent. The judgment had 
proceeded on the personal unfitness of the widow first entrusted with the 
management. Whether or not the receivership should continue after the rights 
of other widows according to their seniority, under the terms of the gift by the 
Government, had accrued, was a question that had not been brought 
before the Court, and the judgment had not disposed of it. The decree, 
however, had established the permanence of the receivership. As a matter of 
jurisdiction, however, the Court could not decide upon the claims of the widows, 
whose future rights had not been made the subject of any demand or of any 
issue. Beference was made to section 206 of the Code of Civil Procedure. 
The rights of the widows had been secured to them by the terms of the 
Government order at the time when the gift was made in 1862. 

At the end of the argument for the appellant, their Lordships’ judgment 
was delivered by Lord MACNAGHTEN : — 

Their Lordships are of opinion that there is no ground for this application 
and that the appeal fails. They think that the decree of the 8th of May 1868 
is in accordance with the judgment propounqgd and with the practice of the 
Court. The judgment of the Court declares that the matter for their considera- 
tion was “ the future preservation and management of the whole property with 
. [127] a view to the interests of all parties ” : the portion of the decree which 
!,ifl objected to was, in the opinion of their Lordships, necessary for the security 
tad preservation of the property. There is nothing in the decree to prevent 
the appellants, if they think fit, applying for the discharge of the receiver and 
manager, and there is nothing to prevent the Court putting the senior wigpw 
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living in the management of the property if the Court is satisfied that she is a 
fit and proper person to manage it bn behalf of all the persons interested. 

Their Lordships will therefore humbly advise Her Majesty to dismiss the 
appeal. 

, ,, Appeal dismissed. 

Solicitors for the Appellants : Messrs. Lawford , Waterhouse & fiawford. 


[ 19 Mad. 127 ] 

APPELLATE CIVIL. 


The 10th , 17th , and 29th April and 16th December , 1895. 
Present : 

Mr. Justice Best and Mr. Justice Subramania Ayyar. 


Kamalakshi (Plaintiff) Appellant 

versus 

Ramasami Chetti (Defendant No. 6) Respondent.* 


Hindu law — Devadasi — Adoption by temple dancing woman — Right of 
adoptive daughter — Civil Procedure Code , ss.440 , 568 — Suit by infant 
• without a next friend— Evidence taken on remand . 

Suit by the adoptive daughter of a temple dancing woman, deceased, to compel the trus- 
tees of the temple to permit the performance of a certain ceremony, in view to her entering 
on the duties and emoluments attached to the office of her adoptive mother. The plaintiff 
was 17 years old at the time the suit was instituted and she did not sue by a next friend. 

No objection was taken by the defendants, on the ground that the plaintiff could not sue 
without a next friend, until the case came before the Court of First Appeal at which time the 
plaintiff had attained majority. On second appeal, the High Court directed the return of a 
finding on the issue (previously framed but not tried) whether the plaintiff’s adoption was 
valid. Fresh evidence waB taken and the finding was that the adoption was made with the 
intention that the girl should be prostituted while she was still a minor. 

[128] Held , (1) that seeing no objection was taken to the suit on the ground that the 
plaintiff should have sued by a next friend, until after she had attained her 
majority, the irregularity was waived ; 

(2) that the lower Court had power to take additional evidence on the issue 
remanded ; 

(3) that the suit was not maintainable on the ground that the adoption of the 
plaintiff was made with a criminal intention. 

Second Appeal against the decree of W. Dumergue, District Judge of 
Madura, in Appeal Suit No. 121 of 1893, reversing the decree of H. Krishna 
Bau, District Munsif of Madura, in Original Suit No. 581 of 1891. 

This was a suit instituted by the plaintiff at the age of 17 without a next 
friend against the trustees of the Minakshi Sundareswarar pagoda. It was 
alleged in the plaint that one Minammal, who died in 1879, was one of the # 
fanning women attached to the pagoda, and as such entitled to the benefit of 

# Second Appeal No. 1785 of 1894. 
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one of the temple endowments, that Minammal had taken in adoption the 
plaintiff who was accordingly entitled to succeed to her office and the emolu- 
ments attached to it, that the plaintiff could not enter on to the office until a 
pottu-thali had been tied on her in the temple, and that the defendants did not 
permit this to be done. The prayer of the plaint was that the defendants be 
compelled to allow the thali to be tied in the temple, in view to the plaintiff 
performing f the dancing service and enjoying the honours and endowment 
attached thereto. • 


The District Munsif passed a decree as prayed. The District Judge 
reversed the decree and dismissed the suit on the ground that the claim was 
inadmissible as being in effect a claim by the plaintiff to be enlisted as a public 
prostitute. 

The plaintiff preferred this second appeal. 

Mr. Parthasaradhi Ayyangar for Appellant. 

Sundara Ayyar and Ranga Ramanujachariar for Respondent. 

Subramania Ayyar, J. — The first question raised in this case is whether 
the presentation of the plaint and the prosecution of the suit by the plaintiff 
(appellant) when she was yet a minor and without the aid of a next friend were 
void or were mere irregularities which the defendants had by their conduct 
waived. 


In the recent case of Doorga Mohun Dass v. Tahir Ally (I. L. R. f 22 
Cal., 274), SALE, T., said : — “ The reason why no proceeding can be taken by 
[ 129 ] an infant without the assistance of a next friend is, as stated in 
Daniell’s Chancery Practice, 6th Edition, p. 105, ‘ on account of an irfant’s 
supposed want of discretion, and his inability to bind himself and make him- 
self liable for costs.’ And it would seem that the rule was intended for the 
protection and benefit of defendants, for it has been held that when a defendant 
waives this benefit and protection, the suit may proceed without a next 
friend.” In ex parte Brocklebank (L. R., 6 Ch. D., 358) cited by the learned 
Judge in support of his opinion, all the Judges proceeded upon the view that 
an infant to whom a debt was due had a right to enforce the payment of it by 
means of a debtor’s summons and proceedings in bankruptcy based thereon, 
and that the infant having sued out the writ in the action in his own name 
without a next fri end, was an irregularity which was waived by the conduct 
of the defendant. There is authority, therefore, for holding that the conten- 
tion of the defendants (respondents) that the proceedings in the present case 
were altogether void cannot be supported. It was no doubt open to the defen- 
dants to apply under section 442* Civil Procedure Code, to have the plaint 
taken off the file, as it appeared on the face of the plaint itself that the plain- 
tiff was a minor at the date of its presentation. They not only omitted to 
do so, but throughout the trial raised no question on the point. And when 
the District Munsif passed a decree against them, they preferred an appeal 
against it to the District Court making the plaintiff respondent, without 
getting a guardian ad litem appointed as if she were not a minor, even though 
at the time the appeal was preferred she was still under the age of L8. It is 
now too late for the defendants to object to the irregularities they complain of. 


* [Sec. 442 : — If a plaint be filed by or on behalf of a minor without a next friend, the 

Plaint filed without next def f dan * ■»*.*»*? to the “» ken f file :, with 

costs to be paid by the pleader or other person by whom it was 

Cost. presented. Notice of such application Yfaall be given to such 

person by the defendant ; and the Court, after hearing his objec- 
tions, if any, may make such order in the matter as it thinks fit.] v , 
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The next question for decision is whether the plaintiff is entitled to the 
relief claimed by her, viz., that the defendants be directed to permit her to 
undergo the pottu-tying ceremony in the temple in accordance with the usage 
of the institution." The District Muosif held that she was entitled to the relief. 
The District Judge, being of opinion, as I understand him, that the grant 
of such relief would be opposed to public policy as one tending to promote 
immorality, disagreed with the District Munsif and rejected the cfaim. 

Now as to the ceremony itself, it seems to be quite simple in its nature. 
As its very name denotes, the material portion of it [130] consists of nothing 
more than tying within the precincts of the temple a circular piece of gold to 
the neck of the girl to be admitted as a temple dancer. [See the judgment of 
the Sessions Judge in Begina v. Arunachellam (I. L R., 1 Mad., 165), a case 
connected with this same temple.] So far, therefore, as the performance of 
the ceremony itself goes, there is nothing immoral jn it. The District Judge’s 
view probably rests upon the notorious fact that women who are temple 
dancers generally lead the life of prostitutes. That, however, in no way 
proves the existence of any true connexion between the tying of the pottu and 
the immoral lives of those who undergo the ceremony. And it is scarcely 
necessary to say that, neither in theory nor in practice, is the dedication to the 
temple looked upon as essential to a woman of the dancing-girl caste becom- 
ing a prostitute. But, on the other hand, there is an immediate and clear 
connexion between the ceremony in question and the mirasi office of dancer 
claimed by the plaintiff, inasmuch as the former is a necessary preliminary to 
her entering upon the duties of that office and to her enjoying the emoluments 
attached thereto. It is quite true that in E x parte Padmavati (5 M."H. G. R., 
415)* and in Begina v. Arunachellam (I. L. R., 1 Mad., 165), already 
referred to, tying of pottu was one of the circumstances relied upon by 
the prosecution against the accused. But that was, of course, not for 
the purpose of establishing that the ceremony by itself amounted to an 
offence, but to throw light on the intention of the accused as to the 
course of life to which the minors were to be trained. The argument 
was, the ceremony made the girls temple dancers ; temple dancers usually 
became prostitutes; hence the object of the accused in obtaining pos- 
session of the girls was to train them up to a life of prostitution. It seems to 
me therefore that the said cases are not in conflict with the proposition that no 
true relation exists between the ceremony and the immoral life of the dancers. 
Consequently, if the defendants witheufc lawful excuse refuse to allow the 
plaintiff to undergo the customary ceremony said to be a pre-requisite to her 
entering upon the duties of her mirasi office, she is certainly entitled to redress. 
And I consider that we, sitting here as Judges, are not at liberty to upset any 
decisions admitting the right of members of the dancing-girl caste to remedy for 
violation of their civil rights, on fche alleged ground that a change has taken place 
in the [181] sentiments of the large mass of the Hindu community in regard to 
the propriety of recognizing the usages of the said caste. As observed by Lord 
CAMPBELL, L.C., in Brook v. Brook (9 H.L.C., 209), “ change of opinion on any 
great question may be a good reason for the Legislature changing the law, but 
can be no reason for Judges to vary their interpretation of the law.” 

In connection with the objection that the plaintiff is not entitled to the 
relief claimed, we were referred to Johnson v. Shrewsbury and Birmingham 
Railway Company (3 De Gex M. & G., 924), where Lord JusticeKNiGRT Bruce, 
when dealing with the question of specific performance of agreements for 
personal service, said that before the Court can act in the exercise of its peculiar 
jurisdiction to enforce specific performance of an agreement, it must be satisfied 
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that the agreement is one asoribable to a class in which the Court has been 
accustomed or has certainly jurisdiction to interfere. This observation is no 
doubt equally applicable to a case like this where specific relief of a somewhat 
novel description is claimed. £ut, as pointed out by the Lord Justice himself in 
the same case later on, the demand may be new specifically without being new 
in kind or in principle. And in my view the novelty of the relief sought here 
belongs to the former class and not to the latter. In support of this opinion I 
may, without in the slightest degree intending to suggest anV invidious compari- 
son between the menial office of a temple dancer and the dignified position of a 
mahant or head of a mutt, refer to Giyana Sambandha Pandora Sannadhi v. 
Kandasami Tambiran (I. L. R., 10 Mad., 508), where the learned Chief 
Justice and MuttusaMI Ayyar, J., ordered the Subordinate Judge to direct the 
Pandara Sannadhi of Dharmapuram to invest the ^Tambiran who may be 
appointed as the head of the Tirupanandal mutt “ with arukattu, sundara- 
vedam (certain ear ornaments) and cloth as usual.” 

For the reasons stated above I come to the conclusion that the objection 
raised by the defendant to the relief prayed for on the score of immorality or 
novelty cannot be sustained, and that the plaintiff is entitled to the decree 
prayed for, if her claim is in other respects good. 

This leads me to consider the next and the most important question in 
the case, viz., whether the adoption of the plaintiff by Minammal, another 
female, is valid or invalid. The District [132 j Munsif dealt with this 
question very briefly, contenting himself with the single observation, “ It is 
perfectly valid, such adoptions being recognized by law.” The District Judge, 
being of opinion that the suit failed on another ground, expressed no opinion 
on this point. The defendant’s contention, that the adoption is invalid, appears 
to be based on the following allegations. At the date of the adoption the plaintiff 
was a minor under the age of 16, the adoptive mother was a dancing woman 
attached to the temple and was leading an immoral life like other women of her 
class. She took the plaintiff in adoption with the intention of dedicating her 
to the temple iu the customary manner and devoting her to prostitution even 
before the completion of her 16th year. And they argue that the party who gave 
and the party who received the plaintiff in adoption under such circumstances 
committed an offence punishable under the Indian Penal Code, which had 
come into force at the time, and consequently the plaintiff acquired no legal 
status or rights by such a violation of the public law of the country. 

Now, upon these allegations, two legal questions arise for consideration. 
The first is, assuming the defendant’s above allegations to be true, was an 
offence committed under the said section of the Penal Code ? And the 
second is, if an offence was so committed, could and did such a transaction 
confer on the plaintiff the status of an adopted daughter and the rights claimed 
by her as incident to such status ? 

As to the first question, in Queen- Empress v, Bamanna (I. L. R., 12 Mad., 
273), Parker, J., was of opinion that if a dancing woman, who was herself a 
prostitute, took a minor girl in adoption with the intention of training up the 
latter to follow the same course of life as herself, an offence under section 373* 
would have been complete, even though the age of the adopted ohi ld prevented 

* [ Sec. 373 : — Whoever buys, hires, or otherwise obtains possession of any minor under 
the age of sixteen years, with intent that such minor shall be 
> Buying of any minor for employed or used for the purpose of prostitution, or for any 
purposes of prostitution. unlawful and immoral purpose, or knowing it to be likely that 
V such minor will be employed or used for any such purpose, BhaU 

be punished with imprisonment of either description for a term which may extend to typ , 
, \y*f*rs, and Shall also be liable to fine.] 
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her immediate prostitution and allowed time for repentance, and even though 
one of the purposes of the adoption was that the child should inherit the 
property of the person adopting. Muttusami AyyaR, J., said that if, in making 
the adoption, the intention was that the girl should be employed as a prostitute 
whilst she continues to be a minor, the accused might be liable. Upon the views 
thus expressed it follows that the party who gave and Minammalwho took the 
plaintiff in. adoption were guilty of an offence under the provisions of the 
1138] criminal lavf relied upon by the defendants, if the act complained of was 
committed under the circumstances alleged by them, notwithstanding that the 
act was called an adoption, which is ordinarily not a crime. 

Upon the next question whether such an adoption entitles the plaintiff to 
claim through the said Minammal the office of dancing in the temple, which 
office is said to vest hereditarily in the family of Minammal, I have not been 
able to find any direct Indian decision ; nor have we been referred to any 
such authority. In Ex parte Padmavati (5 M. H. C. R., 415) HOLLOWAY 
and INNES, J J., observed, ‘ the fact of a transaction being in violation of public 
law may prevent the arising of rights which would otherwise have the sanction 
of private law/' This, however, was an incidental observation, and the point 
which I am now considering did not actually arise for decision there, I have 
therefore to deal with the question on principle. And there can be no doubt 
that the principle applicable to such cases is that laid down in the following 
words in a recent decision relating to an illegal agreement concerning pro- 
perty. “ The general rule is that no rights can spring from or be rested upon 
an act in the performance of which a criminal penalty is incurred.” — [Young - 
husband v. Birmingham T. S . Co. (36 American State Reports, 248)] a rule 
no fyubt subject to certain exceptions, none of which, however, so far as I am 
aware, is relevant for our present purpose. 1 have not been able to find any 
case in which this principle was acted upon in respect of a transaction touching 
personal, status entered into in contravention of law. But I fail to see any 
valid reason why the rule should not be appl l able to such transactions also ; 
when even such violations of private law known as unlawful agreements are 
rendered unactionable, it is difficult to understand how violations of public law 
known as crimes are to be treated differently. The object of the legislature in 
preventing Civil Courts from entertaining suits in the former class of cases can 
only be to discourage as much as possible such transgressions. And, as it 
would be absurd to suppose that the Legislature is less anxious to repress 
crimes, it would be unreasonable to hold that the prohibition against a civil 
suit exists in the former case only and not in the latter also. It seems 
to me, therefore, that if a woman who makes an adoption under circumstances 
which render the adoption an offence under section 373, sues to enforce 
1134] rights alleged to have been created in her favour by that adoption, it 
would be impossible, consistently with established legal principles, to allow 
suoh a suit to be maintained. The reason for disallowing such a suit, borrow- 
ing the languaga of JOHNSON, J., who delivered the judgment of the Supreme 
Court of the United States in Bank of the United States v. Owen (2 Peters, 539), 
is “ no Court of justice can in its nature be made the handmaid of iniquity. 
Courts are instituted to carry into effect the laws of a country ; how can they, 
then, become auxiliary to the consummation of the violations of law ? M On 
behalf of the plaintiff it was however argued that as she herself did not commit 
any crime, she must be taken to stand on a diffeient footing from that occupied 
by the guilty parties and that as she is willing to accept her changed situation, 
it would be but adding to the injury already sustained by her to refuse to 
^recognize her claim to the office and rights of Jlinammal who was responsible 
Uv the plaintiff's present condition; Whether, if the question arises b&weeu 
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the plaintiff and those who did her tho injury, the doctrine of estoppel may be 
invoked in her favour, as it has sometimes been in the ease of invalid adoptions 
under the ordinary Hindu law, is a matter on which it is not necessary to 
express any opinion now. For, the defendants here are the managers of the 
temple, who had nothing to do with the transaction which the plaintiff wishes 
to take advantage of, and as against such persons how can the plaintiff rely 
upon a plea 'of estoppel ? Her present claim must therefore stand or fall by the 
validity or invalidity of the adoption set up. And it is not possible to hold, in 
a suit instituted by her, that to be valid which must be treated as invalid in a 
suit if instituted by Minammal, as has been already shown. In this connection 
an observation of Searle, C.J., in Mill and Lumber Co . v. Hayes (9 
American State Beports, 212), though made in respect of an illegal agreement 
in restraint of trade, is quite in point. He said, “ The illegality vitiates the 
contract between the immediate parties as well as in respect to third parties.” 
The reason for this is plain. For whilst in cases of fraud and mistake the 
wrong is usually personal to the injured party and can be waived, it is 
different in cases of illegality. In these the wrong is far-reaching and is done 
to society. Consequently, in such cases the interests of individuals must 
be subservient to public welfare — McNamara v. [135] Gargett (13 American 
State Beports, 361). 1 cannot, therefore, help arriving at the conclusion that 

the plaintiff’s adoption is a nullity if it took place under the circumstances 
stated by the defendants and the plaintiff is not entitled to maintain her claim 
based as it is upon such an illegal transaction. 

It thus becomes necessary to ascertain whether the adoption was made 
as alleged by the defendants. That it took place after the Penal Code came 
into force, that Minammal who took her in adoption was a temple dancer 
living by prostitution, and that the plaintiff was at the date of the adoption a 
minor under the age of 16 are, I understand, not questioned. But whether in 
making the adoption the intention of Minammal was as asserted by the defen- 
dants, is a point on which there is no distinct admission, though the attempt 
which it is probable was made before the plaintiff completed her sixteenth 
year to get her registered as a temple dancer is important evidence that the 
original intention was to prostitute her even when she was a minor. But 
whether it was so or not is a question of fact upon which it is not open to us to 
express any opinion on second appeal. The District Judge has not, as already 
stated, given any finding on the matter, and I would therefore call for a finding 
from him upon the seventh issue in the light of the observations of MUTTUSAMI 
Ayyar and PARKER, JJ., in Queen-Empress v. Bamanna (I. L.B., 12 Mad., 
273) already quoted. [Bee also the observations of Banerjee and SALE, JJ., 
in Deputy Legal Remembrancer v. Karuna Baistobi (I. L. B., 22 Cal., 164). 1 
If the finding on this question is in favour of the plaintiff, the District Judge 
should also be asked to submit findings on issues 3, 4 and 5. 

* The finding is to be returned within six weeks after the receipt of this 
order and seven days will be allowed for filing objections after the finding 
has been posted up in this Court. 

Best, J. — The suit is by a woman of the dancing-girl caste for a decree 
directing the trustees of a temple in Madura to cause to be tied to her the pottu 
or thali without which she cannot be allowed to dance in the temple or to 
enjoy the emoluments attached to the office of dancer. Plaintiff claims to be 
entitled to the office and emoluments as adopted daughter of one Minammal 
who died in 1879. 

The District Munsif gave, a decree as prayed, but that decree was reversed 
on appeal by the District Judge on the ground that tlSiJ the suit is not 
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maintainable, as the priyate right claimed by the plaintiff cannot arise except by 
transgression of a precept of public law. Hence this appeal by the plaintiff. 

tPhe public law here referred to by the Judge is contained in section 372 
of the Indian Peqal Code, which makes punishable the disposing of girls for the 
purposes of prostitution ; and the tying ef pottu to a girl under 16 years of age 
and enrolling her as a dancing girl in a temple has been held to such a dis- 
posal of her and therefore an offence punishable under the section above 
referred to. Plaintiff, however, is not under the age of 16 years. She 
expressly states in her plaint that the delay hitherto in getting the pottu tied 
was owing to the fear that it would be criminal, but that having come of age on 
the 1st August 1891 this suit was instituted (in October 1891). 

It is contended before us on behalf of the respondent that the Courts 
cannot recognize an institution such as that of dancing girls, the object of 
which is prostitution and the gain to be derived from that source. Chinna 
Ummayi v. Tegarai Chetti (I. L. R., 1 Mad., 168) no doubt goes to this extent, and 
to the same effect are also the dicta of West, J., in Mathura Naikin v. Esu Nai - 
kin (I. L. R., 4 Bom., 545). But the opinions of West, J., on the subject in the 
latter case were dissented from by Muttusami Ayyar and Parker, JJ., in 
Venku v. Mahalmga (I. L. R., 11 Mad., 393) and as remarked by MUTTUSAMI 
Ayyar, J., “ they were not necessary for the decision of that case.” And it is 
open to question whether Chinna Ummayi v. Tegarai Chetti (I.L.R., 1 Mad., 168) 
has not been overruled by a subsequent decision reported in the same volume, 
Kamalam v. Sadagopa Sami (I. L. R., 1 Mad., 356). No doubt the latter case 
was sought to be distinguished from the former on the ground of its including 
a claim for honours and income as appurtenant to the hereditary office of 
dancing girl which plaintiff was seeking to recover ; but, as observed by 
Muttusami Ayyar, J., in Venku v. Mahatinga (I. L. R., 11 Mad., 393), “ it 
is not clear how, if the custom which is the source of the hereditary right to 
the office is an immoral custom, the existence of an endowment or emolu- 
ment makes a difference and removes the legal taint in the source of the 
right.” 

Both in Venku v. Mahalmga (I. L. R., 11 Mad., 393) and in Muttukannu v. 
ParamasamiiL L. R., 12 Mad., 214) it was held that adoptions by dancing girls 
must be [137] recognized by the Courts, on the ground that the class of dancing 
women 11 being recognized by Hindu law as a separate class having a legal 
status, the usage of that class, in the absence of positive legislation to the con- 
trary, regulates rights of status and of inheritance, adoption and survivorship/’ 
But the adoption in question in both those cases took place prior to the coming 
into force of the Indian Penal Code. 

There is also the judgment of Sir Charles Sargent, C.J., and Candy, J., 
in Tara Naikin v. Nana Lakshman (I. L. R., 14 Bom., 90), in which occurs 
the following passage : — " The existence of dancing girls in connexion wit4 
temples is according to the ancient established usage of the country, and this 
Court would, in our opinion, be taking far too much upon itself to say that it 
is so opposed to “ the legal consciousness ” of the community at the present 
day as to justify the Court in refusing to recognize existing endowments in 
connexion with such an institution.” 

As observed by Muttusami Ayyar, J., in Queen-Empress v. Ramanna 
(I. L. R., 12 Mad., 273), the giving and accepting of a minor for adoption by 
a dancing woman is not necessarily a criminal act, and is punishable as an 
offence unde# sections 372 and 373 of the Penal Code only if the specific intent 
which makes the act criminal is established by Cogent evidence.- . “ It would 
be no offence if the intention was that the girl should be brought up as a 
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daughter, and that when she attains her age, she should be allowed to elect 
either to marry or to follow the profession of her prostitute mother/' 

There is thus authority for the following positions (i) that the institution 
of danoing women oannot be ignored by the Courts and (ii) that adoption by 
suoh women is not necessarily illegal. 

The case last oited is also authority for the position that, if the adoption 
was made with the intention of training the child to a life^ot prostitution, the 
act would be criminal, and I agree with my learned colleague in holding that 
the Courts cannot recognize as against the temple trustee rights claimed as 
arising from a criminal act. 

I concur, therefore, in the order proposed by my learned colleague. 

It has been further contended on behalf of respondent that the suit being 
brought by plaintiff when a minor without a next [ 138 ] friend was opposed 
to section 440 of the Code of Civil Procedure and should have been dismissed 
by the District Munsif on that ground. The objection was not taken in the 
Court of First Instance— not in fact till appeal was preferred against the 
decree passed in plaintiff’s favour. This was too late, see ex-partc Brocklebank 
(L. R., 6 Ch. D., 358) and Beni Bam Bhutt v. Bam Lai Dhukn (I. L. R., 13 
Cal., 189). Plaintiff is now a maior and was so also at the hearing of the 
appeal by the District Judge, and though she was a minor when defendant's 
appeal was preferred, he took no steps to have a guardian ad litem appointed 
for her. This objection must therefore be disallowed. 

In compliance with the above order, the District Judge submitted the 
following finding : — 

“ The seventh issuo, upon which I am directed by their Lordships pf the 
High Court to submit a finding, is whether the plaintiff is the adopted daughter 
of Padmasani’s daughter, Minammal, and whether the adoption of the plaintiff 
is valid ? 

“ As to the fact of adoption there is no longer any dispute and the evidence 
of Padmasani, examined as the plaintiff’s first witness, shows that the plain- 
tiff was two or three years old when she and her elder sister Gnanambal 
were adopted by Mmammal, who was 20 or 25 years of age at the time and 
died a few years after the adoption was made.- 

11 The validity of the plaintiff’s adoption depends on the intention with 
which it was made, and, if the intention was that the plaintiff should be pros- 
tituted while she was still a minor* then under section 373, Indian Penal 
Code, the adoption was a criminal act out of which no private rights can flow. 

11 On receipt of the order of remand from the High Court, I gave notice to 
the parties to produce evidence necessary for determining the question at 
issue, and my reason for so doing was, that the evidence already on record was 
* insufficient for the purpose It was objected, on behalf of the plaintiff, that 
I had no power to take additional evidence, since I had not been authorized 
to do so by the order of remand. In support of this objection, reference was 
made to section 562, Code of Civil Procedure, but that section relates only 
to cases which are remanded by an Appellate Court to Court of First Instance 
for trial upon the merits [139] and implies that additional evidence is to 
be taken if necessary. Hence it is in no way applicable to the present 
ease, in which the order of remand did not alter the position of this Court as 
an Appellate Court deciding an issue which it had not decided before. An 
Appellate Court is empowered by sections 568 and 669, Code of Civil Prooe* 

to take additional evidence for the substantial cause that the evidence 
on record does *jaot Enable it to arrive *at a decision. Hence tour documents 
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have dow been filed as Exhibits 1Y to VII, on behalf of the defendant-appel- 
lant, who has also recalled and examined as his seventh and eighth witnesses 
the persons whom he examined as his third and second witnesses before the 
District Mnnsif, while the plaintiff has recalled her sixth and fourth witnesses 
before the District Munsif and examined them as her ninth and tenth witnesses.” 
* * * * 

11 1 find, therefore, that Minammal’s intention in adopting the plaintiff 
was to prostitute her while she was still a minor, that the adoption was there- 
fore a criminal act, and that it is consequently invalid.” 

This second appeal having come on for final hearing after return to the 
order of this Court, the Court (Subramania Ayyah and Davies, JJ.) delivered 
the following judgment : 

Judgment. — We agree with the Judge that he had the power to take 
additional evidenoe on the issues of fact remanded for trial. These were issues 
that had been framed but not tried, and we see nothing in section 566, Code 
of Civil Procedure, that prohibits the lower Court from taking evidence on 
such issues under section 568 so long as he complies with the requirements of 
that section. 

The District Judge's finding on the question of fact as to intention is 
supported by legal evidence. Accepting the finding, we disimiss the second 
appeal with costs. 


NOTES. 

[ As regards the validity of adoptions by dancing girls, sec (1912) 23 M. L J., 493 : 151 
M. Li. TJ., 467 whore the previous casos are reviewed. As regards minor’s suit, see alsc 
(1904) 7 O. C., 234 , (1907) 11 O.C. 159.] 

[140] APPELLATE CIVIL. 

The 12th % and 18th July and 21st October , 1895. 

Present : 

Mr. Justice Shephard and Mr. Justice Best 

Narayanan Chetti and others (Defendants) Appellants in 

Appeal No. 40 and Respondents in Appeal No. 122 
versus 

Arunachellam Chetti (Plaintiff) Respondent in 

Appeal No. 40 and Appellant in No. 122/ 

Civil Procedure Code , s. 608 — Order for security to be furnished by 
respondent in Privy Council— Order made after decree appealed 
against — Liability for mesne profits of persons giving security ♦ 

The present plaintiff purchased land brought to sale m execution of a decree and was 
put in possession. The sale was set aside by the High Court and the purchaser was ousted. 
He preferred an appeal to the Privy Council, and the High Court directed that security be 
given for the mesne profits and the due delivery of the property without waste in the event 
of the appeal being successful. The present defendants furnished seourity and executed a 
document under which the plaintiff who had suoceedod in the Privy Council now sued to 
enforce his rights. It appeared that after the date of the instrument above mentioned a 

• Appeals Nob. 40 and 122 of 1893. 
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payment was made from the income of the property in satisfaction of a decree obtained By 
the Zamindar against the present plaintiff for arrears of poruppu previously accrued due ; 

Held (1) that the order of the High Court requiring security to be furnished was not 
ultra vires and that the instrument above mentioned was enforceable ; 

• (2) that the defendants who had given no personal guarantee were not competent 

to put an end to the security under the provisions of the Contract Act relating to revocation 
of a surety ; c 

(3) that on the right construction of the instrument the period for the profits of 
which the defendants were chargeable was that between the date of the instrument and the 
date of the decision of Privy Council ; 

(4) that the defendants should be crodited with the amount paid in satisfaction 
of the decree for poruppu. 

CROSS Appeals against the decree of Venkatarangayyar, Subordinate Judge of 
Madura East. 

Plaintiff sued to enforce his rights under an instrument, dated 16th 
February 1886, and executed Dy the defendant under the circumstances which 
appear below. In execution of the decree in Original Suit No. 44 of 1879 on 
the file of the Subordinate Court of Madura East, certain villages were brought 
to sale and were [141] purchased by the present plaintiff, who was put in pos- 
session under the orders of the Court on the 15th October 1882. The High Court 
by an order, dated 16th October 1883, set aside the sale. The present plaintiff, 
having been dispossessed as the result of that order, preferred an appeal against 
it to the Privy Council. The appeal having been admitted, the High Court on 
13th April 1885 made an order in the following terms : “ We direct that the 
minors by their guardians (respondents) do furnish security to the satisfaction 
of the Court of First Instance within three months from this date for thefnesne 
profits and the due delivery of the property without waste if this Courts order 
is reversed.” 

The matter having accordingly come on before the Subordinate Judge, he 
made an order on the 9th May 1885 as follows : 

“ This comes on to-day for orders as to the amount for which the original 
judgment-debtors are to furnish security. Mr. Srinivasiengar, the purchaser’s 
vakil, wants security for Rs. 12,000 for mesne profits for two years at 
Rs. 6,000 per year, and for Rs. 20,000 for due re-delivery of the property 
without waste. Mr. Narasimachariar, the judgment-debtor’s vakil, accepts 
the valuation given by the other side for mesne profits and agrees to 
give security for two years’ profits, but, as regards the security for the due 
re-delivery, he says it will be sufficient if his clients undertake to place the 
purchaser back in possession if required. I, therefore, consider that the judg- 
ment-debtors should lodge some security to meet these contingencies. The 
question, then, is for what amount. I consider that in the circumstances of 
the case, security for Rs. 3,000 will be sufficient for this purpose. 

11 The judgment- debtors will, therefore, lodge secxirity on or before 13th 
July 1885 as already ordered for Ru. 15,000.” 

The instrument of the 16th February 1886 above referred to, which was 
executed by the present defendants who furnished the required security, recited 
the above proceedings and comprised a description of immoveable property, 
which was therein stated to have been given as security in accordance with the 
above orders. 

On tbe 29th June 1888 the Privy Council reversed the order of the High 
Court by wliieh the sale had been set aside. The plaintiff now sued as above 
to enforce his rights against the defendants. It appeared that subsequent to 
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16th February 1886 a payment was made from the income of the property 
in question in satisfaction of a decree obtained by the zamindar against the 
[142] present plaintiff for arrears of poruppu previously accrued due. The Subor- 
dinate Judge passed a decree against the defendants personally and against the 
property comprised in the instrument for Rs. 9,543. Against this decree the 
plaintiff and defendants Nos. 3 and 4, respectively, preferred > the present 
appeals. 

The Advocate-General (Hon. Mr. Spring Branson) and Krishnasami Ayyar 
for Appellants in No. 40. 

Bhashyam Ayyangar and Bangaramanuja Chanar for Respondent. 

Bhashyam Ayyangar and Jivaji for Appellant in No. 122. 

Krishnasami Ayyar for Respondents. 

Judgment: — It will be convenient to deal first with the contention on the 
part of the defendants (appellants in No, 40) that there was no consideration 
for the undertaking given by them, because the order of this Court, dated the 
13th April 1885, was an order which the Court had no power to pass under 
section 608 of the Code of Civil Procedure. It is said that such an order could 
not be made against a respondent in a Privy Council Appeal, who had already 
been put in possession in execution of the decree appealed against. 

On the other hand, we are referred to a decision of the Privy Council in 
Mussumat Jariut-ool-Butool v. Mussumat Rosemee Begum (10 M. I. A., 196), in 
which this point was considered with reference to the law as it stood under 
the Bengal Regulation of 1797. In that case it was held that it was competent 
to the Court to require security for protection of property during an appeal even 
after the execution of the decree. [See also Soonij Monee Dayee v. Sudanund 
Mohapattur (12 W. R., 296)] . In the face of these authorities we are unable to 
hold that the order was an illegal one ; and even if it was, it is by no means 
clear that the undertaking given by the defendants at the request of the 
judgment-debtor or in consequence of the order was given without consideration. 

* It is then argued on the appellants’ behalf that, although the undertaking 
given by then* might in its inception be valid, it was competent to them to 
withdraw it at any time and release themselves and their property from all 
liability in the future. In the view we take of the document the provisions of the 
Contract Act relating to revocation of a surety are inapplicable, because no per- 
[148] sonal guarantee was given by the appellants. At the request and for 
the benefit of defendants Nos. 8 and 9 the appellants pledged certain property 
to secure the claim which Arunachellam might eventually have in respect of 
the mesne profits of the land which was allowed to remain in the possession 
of the same defendants. We do not understand on what principle the appel- 
lants can claim to withdraw their property from pledge before the event has 
happened on which the accrual of the claim secured by it depends. No 
authority was cited for the position that a pledge or mortgage given under 
such circumstances could be cancelled at the will of the person who has given 
it. The evidence, moreover, does not go beyond showing that the appellants 
were desirous of being released from liability. This contention of the appel- 
lants must, we think, fail. 

The questions which next arise relate to the construction of the, bond. It 
is much to be regretted that a document of this importance should be drawn 
in such a slovenly way. The order of the Subordinate Judge directing that 
security be given is also open to the charge of ambiguity. The Judge who 
tried the case treated the document as one imposing a personal liability on the 
executants. We can find no words to justify that view and Mr. Bhashyam 
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Ayyangar did not attempt to support it. To that extent, therefore, the appeal 
must be allowed. 

Then it is contended that the intention was that the executants should 
be liable for the mesne profits of»two years only, and reliance is placed on 
the reference to two years contained in the order of the 9th May 1885. The 
real order, ae it appears to us, ^s contained in the last two lines of the docu- 
ment in which no limit of time is fixed. But however tbajb may be, we have 
to find the terms of the obligation in the document executed by the appel- 
lants, and if they meant to limit their liability in point of time, they ought to 
have seen that words to that effect were introduced* There is no such limit, 
but, on the contrary, it is clear that the mesne profits for which security is 
given are the mesne profits accruing up to the date of the decision of the 
pending appeal. The other terminus, that is, the point of time from which 
the mesne profits are to be calculated is not stated in the document. The 
parties might have agreed to make the executants responsible for the profits 
accruing since the date when Arunachellam was dispossessed ; and for the res- 
pondent it is argued that the document should be ClM] construed as if an 
agreement to that effect were expressed in it. In our opinion if it was 
intended to carry back the liability ot the executants to an earlier date than 
the date of execution, the plaintiff, who was taking the document by way of 
security, ought to have taken care that express words to that effect were in- 
troduced. In the absence of such words we think it must be taken to have been 
intended that the appellants should be chargeable with the profits which might 
accrue between the date of the bond and that of the decision by the Privy 
Council. Subiect to the limit of Bs. 15,000 expressed in the document and 
to certain questions about to be considered, the sum recoverable froift the 
appellants is the amount of the mesne profits which accrued between the 
two dates above mentioned. The figures are given in our order of the 2nd 
November 1888, Which figures were apparently adopted by both parties at 
the trial. The above-mentioned two dates cover a period beginning in fasli 
1295 and ending with fasli 1297. As to the profits of fasli 1295, it will have 
to be ascertained how much was received after the 16th February 1886, the 
date of the bond. * 

As to the profits of fasli 1296, which are said to have been Bs. 6,924-6-4, 
the appellants claim a deduction in their favour on account of a payment 
made from the collections towards a sum due by Arunachellam under a decree 
obtained against him by the Sivaganga Zamindar. The payment was made 
by the receiver who was then in possession, and the decree obtained by the 
zamindar related to arrears of ‘poruppu* due to him by Arunachellam, It 
appears to us that as Arunachellam has had the benefit of this payment, and 
as the amount was subtracted from the profits which the defendants might 
otherwise have had, the appellants, being in the position of sureties, are entitled 
to deduct that amount from the profits of fasli 1296. In this view it is 
immaterial that the ‘poruppu* on account of which the payment was made 
was not the ‘poruppu* of the current fasli. The exact amount of the payment 
must be ascertained. Another question i9 raised with regard to a sum of 
Bs. 2,456-6-3, which has been allowed against the plaintiff-appellant in 
No. 122. No intelligible reason is given for the allowance and it is admitted 
hat the amount did not arise from the profits of the land. 

We must request the Subordinate Judge to have an account prepared 
on the lines above indicated, after holding such inquiry [143] and taking 
$uoh evidence as may be necessary, and to submit the same within six weeks 
from the date of the receipt of this order. 
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In compliance with the above order, the Subordinate Judge submitted 
findings, and on receipt of which the High Court gave judgment as follows : — 

Judgment. — The result of the further finding is that Rs, 11,133-0-1 is due 
to the plaintiff. That sum will have to, be substituted for Rs. 9,543-9-9. 
To the extent of the difference between these two sums the plaintiff’s appeal is 
allowed, and he will have or pay proportionate costs of that appeal accordingly. 
In the other appeal No. 40, the defendants have failed, except as to the form 
of the decree, which must be amended by relieving them horn personal liability. 
Substantially the defendants have failed in their appeal and must pay the 
costs of it. 

There will be a decree for the plaintiff for the first-mentioned sum with 
interest at 6 per cent, from date of plaint till date of payment with a direction 
that, if the sum with interest thereon is not paid within six months from this 
date, the property will be sold. 

The decree must also be amended by giving interest on costs allowed 
from date of decree. 


NOTES. 

[ See also (1905) S3 Cal., 927 : 3 O.L.J. 67 ; C.P.C., 1908 as regards the restitution of 
property taken in execution.] 

[ 19 Mad. 14S ] 

APPELLATE CIVIL. 

* The 15th October , 1805. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice and Mr. Justice Parker. 


Sankaran (Defendant No. 1) Appellant 

versus 

Parvathi and others (Plaintiffs and Defendants Nos. 2 to 6) 


Respondents.' 

Civil Procedure Code , s. 13 , Explanation 5. 43 — Ground of defence not 
raised in previous suit — Belief not ashed for m previous suit — Circumstances 
giving right to such relief not known at date of previous suit . 

The plaintiffs, who were the junior members of a Malabar edom of which [146] defond- 
-ant? Nos. 3 to 5 were the senior members, sued to recover with mesne profits possession of 
certain property offering to pay the amount of a kanom advanced by defendant No. 1. It 
appeared that the land had been tho subject of a kanorn demise in 1865, that defendant 
No. 8, the then karnavan, had obtained m 1878 a decree for its redemption, the right to 
execute which ho assigned to a stranger, who executed it, and took possession of the property, 
taking from the karnavan a new kanom deed. Subsequently defendants Nos. 4 and 5 
obtained a decree for possession and the cancellation of both tho assignment and the kanom 
deed ; bat this decree was attached in execution proceedings in another suit and purchased 
by defendant No. 1, who executed it, purchased the property, deposited the kanom amount 
and took possession on 8th March 1884. The plaintiffs, who had meanwhile taken abortive 
proceedings to defeat the first defendant’s title, instituted a suit in August 1884, praying 
for a decree that the sale to him be set aside, without pr aying for possession. It was now 

* Second Appeal No. 39 of 1895. 
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found that the plaintiffs at that time wete not aware that defendant No* X was in possession 
and he did not plead that fact as a defence to the suit for a declaration merely ; 

Held (1) that the plaintiffs were not affected by constructive notice of the defendants 
possession in 1884 by reason of the fact that their karnavan, with whom they were not 
acting, was aware of the defendant’s previous application for execution, and that the suit 
was not barred by Civil Procedure Code, s. 48 ; 

(2) that defendant No. 1 was not a trespasser merely, and the plaintiffs were entitled to 
a deduction of the profits for the whole period during which he was in possession in comput- 
irg the amount payable by them before they recovered the land. 

Semble , that, apart from the question of the plaintiff's notice of the first defendant’s 
possession, since he had not pleaded possession in the suit of 1884, he could not fall back 
upon the fact that his possession dated from March 1884 as a ground of defence to the present 
action. 

SECOND Appeal against th3 decree of R. S. Benson, District Judge of South 
Malabar, in Appeal Suit No. 174 of 1893, modifying the decree of E. K. 
Iirishnan, Subordinate Judge of South Malabar, in Original Suit No. 8 of 1891. 

The plaintiffs sued to recover with mesne profits certain land to which 
they claimed to be entitled on paying, as they declared themselves ready and 
willing to do, a kanom amount deposited by defendant No. 1. 

The property in question was the jenm of an edom, of which the plaintiffs 
and defendants Nos. 3 to 6 were members. In January L865, the then karnavan 
of the edom demised the land on kanom to certain persons against whom the 
present defendant No. 3, his successor in the office of karnavan, obtained a 
decree for redemption, in 1878. The right to execute that decree was assigned 
to one Echu Menon, a new kanomdar, and he executed it and obtained posses- 
sion, and also obtained a demise on kanom [147] from his assignor. The assign- 
ment was not approved of by defendants Nos. 4 and 5, who set themselves up 
as the managers of the edom, and in 1882 they obtained a decree whereby both 
the assignment and the kanom were set aside and the properties ordered 
to be surrendered to them. The present defendant No. 1 was the assignee 
of a personal decree against defendants Nos. 3 and 4, and in executipn 
thereof he attached the decree of 1882, which was brought to sale in 
execution and purchased by him. Meanwhile the plaintiffs having objected 
without avail to the attachment, filed a plaint praying that it be released and 
subsequently added a prayer for the cancellation of the sale also. Their suit 
was ultimately dismissed on the ground that it was beyond the pecuniary 
jurisdiction of the Court in which the plaint was filed. The plaintiffs then 
filed a suit in August 1884 in the Subordinate Court and obtained a decree 
setting aside the sale which was the relief asked for, no prayer for possession 
being added. Before the last- mentioned suit was instituted, defendant No. 1 
had taken possession of the property on 8th March 1884, as purchaser at the 
Court sale in execution of the deciee of 1682 having deposited Rs. 3,683 
being the kanom amount. 

The Subordinate Judge passed a decree that the plaintiffs be put in posses* 
sion on their paying the amount of the kanom together with arrears of por&pad 
for nine yeats and compensation for improvements. The District Judge on 
appeal modified this decree by increasing the amount payable by the plaintiffs 
to the defendants before they should take possession. With reference to a plea 
that the plaintiffs were not entitled to a decree for possession in the present 
suit by reason of their having omitted to ask for it in the suit of 1884, the 
District Judge held that that circumstance did not constitute a defence, because 
it was not proved that the plaintiffs or their edom were aware of the fact of the 
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first defendant's possession. He found that defendants Nos. 8 to 5 were both 
in 1884, and at the date of the present suit the karnavan and the managers of 
the edom of which the plaintiffs were junior members. 

The first defendant and the plaintiffs respectively filed a second appeal 
and a memorandum of objections against this decree 

Sundara Ayyar for Appellant. 

Bhashyam Ayyp,ngar and Oovmda Merton for Respondents. 

Judgment. — It was open to the first defendant to plead in Original Suit 
No. 37 of 1884 that he was already in possession [148] and therefore that a 
suit for a declaration would not lie. He did not choose to do this, and there- 
fore cannot fall back # upon the fact that his possession dates from March 1884 
as a ground of defence to the present action (section 13, Code of Civil 
Procedure, Explanation 2). Independently of this, however, it is found as 
a fact that plaintiffs did not actually know that first defendant had obtained 
possession. We cannot infer that they had constructive knowledge, because 
their karnavan had notice of the application for execution m December 1883. 
The plaintiffs are not acting with their karnavan, whose conduct has 
necessitated their acting independently of him, and therefore they are not 
affected by his knowledge if such knowledge be proved. We do not 
think the decision in Kunhiamma v. Kunhunni (I. L R., 16 Mad., 140) 
expresses dissent from the ground on which Ambu v. Kethlomma (I. L. R., 14 
Mad., 23) was decided, i e. t that section 43 only applies to cases in which the 
plaintiff had knowledge of the claim he was entitled to make ; the only dissent 
expressed was to the view of the late Sir T. MUTTUSAMI AYYAR, J., that section 
283, Code of Civil Procedure, gives a special right to sue in opposition to the 
provilions of section 42 of the Specific Relief Act. 

The only other ground taken is as to mesne profits, and it is said that not 
more than three years* mesne profits could have been awarded. We do not 
think, however, that first defendant can really be regarded as a trespasser. 
He stood in the shoes of Echu Menon and was entitled to possession until 
redeemed. The plaint has deducted the arrears of michavaram from the kanom 
amount due, and thus the calculation has proceeded on the right basis, though 
the relief has been erroneously described as mesne profits. The second appeal 
therefore fails and the memorandum of objections is not pressed. The second 
appeal and memorandum of objections are dismissed with costs. 
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[149] APPELLATE CIVIL. 


The 20th December , 1895 and 6th January , 1896. 
Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
• Mr. Justice Parker. 


Ramasami (Appellant) Petitioner 

versus 

Streeramulu Chetti and others (Respondents) 

Counter- Petitioners. :,i 


Limitation Act — Act XV of 1877 , sch. II , art. 36 — Misfeasance — Indian 
Companies Act — Act VI of 1882, s. 214 — Application against directors for refund 
of money improperly distributed. 

An application was made in 1894 under Indian Companies Act of 1882, section 214, by 
an official liquidator appointed in 1891 praying that the directors of the company in liquidation 
be ordered to pay over to him a sum of money which had been improperly distributed among 
* the shareholders : 

held , that the application was not barred by limitation. 

APPEAL against an order of Mr. Justice SHEPHARD in the matter of a limited 
company in liquidation dismissing an application under Indian Companies Act, 
1882, section 214. The application was made by the official liquidator {pr the 
refund by the directors and trustees of a sum alleged to have been wrongfully 
distributed among the shareholders more than two years before the date of the 
application. 

The official liquidator preferred this appeal. 

Pattabhirama Ayyar for Appellant. 

Mr. J. G. Smith for Respondents. 

Judgment. — The learned Judge has written no judgment in this case, but, 
as far as we can gather his reasons for the dismissal of the application, he held 
that it was barred under article 36 of the second schedule of the Limitation Act. 
The application was made under section 214 of the Indian Companies Act, 
1882, by the liquidator appointed by the Court in 1891 praying that the direc- 
tors and trustees of the company be ordered to pay over to the liquidator the 
sum of Rs. 5,550 which had been distributed among the shareholders. 

The application seems to have been before the learned Judge on several 
occasions, and on 27th February 1895 he had apparently [ISO] decided to 
make an order against the directors, reserving for consideration the form of the 
order. But on the 7th March 1895 the objection was first started by 
Mr. R. F. Grant, the Counsel for the directors, that the application was barred 
under article 36, inasmuch as the act complained of was a misfeasance and not 
a breach of trust, and that the application was made more than two years after 
the liquidator became aware of the facts. The learned Judge allowed the 
objection and dismissed the application, but without costs. 

It appears to have escaped the notice+of the learned Judge that article 36 
of the second schedule of the Limitation Act refers only to suits and Pot to 
applic ations. clear distinction is drawn under the Limitation Act between 

* Original Side Appeal No, 85 of XS95. 
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suits, appeals and applications. They are treated in three distinct divisions 
of the second schedule. The present case is not a suit, but it is an application 
under section 214, Act VI of 1882, to compel the directors to repay money 
which has been misapplied. Article 36 has therefore no application. 

On the question whether the act complained of was a breach of trust or 
not we may point out that in an application under section 165 of the English 
Companies Act, 1862 (which corresponds with section 214 erf the Indian 
Companies Act, 1832), it was held that the relationship of trustee and cestui 
que trust subsists between the directors of joint stock companies and the share- 
holders ; see In re Exchange Banking Company (L. R., 21 Ch. D., 519) ; also 
In re National Funds- Assurance Company (L. R., 10 Ch. D., 118), and hi re 
Oxford Benefit Building and Investment Society (L. R., 35 Ch. D., 502). In 
the New Fleming , Spinning and Weaving Company v. Kcssoivji Naik (I. L. R., 
9 Bom., 373) it was held that the misfeasance of a director was a breach of trust. 
The case referred to by the learned counsel — Poole s case (L. R., 9 Ch. D., 322) — 
is one of an entirely different character. 

We must reverse the order of the. learned Judge and remand the applica- 
tion to the original side in order that a fresh order may be passed. The 
appellant i3 entitled to the costs of this appeal and the costs on the original 
side will follow the result. 


31 3 APPELLATE CIVIL. 

The 11th October , 1805 . 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 

Paya Matathil Appu (Plaintiff) Appellant 

versus 

Kovamel Amina (Defendants) Respondents.* 

Civil Procedure Code— Act XIV of 1882 , ss. 82 , 559, 587- 
Addition of parties on appeal — Transfer of Property Act — Act IV 
of 1882, s. 91 — Bight to redeem . 

A verumpattom tenant in Malabar claiming under a lease from the ottidar is entitled 
to redeem the prior kanom. * 

The Court on second appeal is competent to bring on to the record persons who had 
been originally joined in the suit but were not joined in the Lower Appellate Court. 

Second Appeal against the decree of A. Thompson, District Judge of North 
Malabar, in Appeal Suit No. 331 of 1893, reversing the decree of S. Subbayyar, 
Subordinate Judge of Tellicherry, in Original Suit No. 7 of 1893. 

The plaint sets forth that the properties described in the plaint schedule 
which were once the jenm of Chikkjkalath Illath Govindan Nambudiri, are 
now according to a jenm deed granted by his heirs on the 22nd February 1891 
the jenm of the first defendant ; that one Kovamel Muthan, the father of 

* Second Appeal No. 873 of 1894, 
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defendants 3 to 5 and grandfather of defendants 6 and 7 had held the proper- 
ties under the said Nambudiri on a kanom of Rs. 600 and 3 puramkadams of 
Rs. 200 f 142 and 250 under deeds granted by him in Kumbhom 1027 (February - 
March 1852), 25th Tulam 1030 (9th November 1855), 12th Makaram (23rd 
January) and 25th Kadakam 1034 (8th August 1859), respectively ; that after 
the death of the said Muthan, the defendants 4 to 7 transferred their right to 
the third defendant, that the latter is now in possession of the properties by 
virtue of the said transfer deed dated Vrichigora 1068 (November-Deceraber 
1892) or thereabouts as mortgagee, and that defendants 8 and 9 are occupants 
of the properties, that the said Govindan Nambudiri having received a further 
sum of Rs. 158 from the second defendant's predecessor, the deceased Udaya 
Varma Rajah of Edavalath Koviiagam, executed to him in 1031 (1855-1856) a 
deed [1523 demising these properties on an otti for Rs. 900 including the amount 
of prior charges and authorizing him to recover possession from the tenants ; 
that on the strength of this otti deed the said Udaya Varma Rajah and 
Govindan Nambudiri jointly instituted Original Suit No. 119 of 1856 in the 
Munsifs Court of Kadathanad against the said Muthan and others for recovery 
of these properties, and on the 6th February 1861 obtained a decree ordering 
restoration of the properties on payment to them of the kanom and puramka - 
dom amounts, that the properties were, subsequent to the decree, leased to 
plaintiff bv the second defendant on 27th Dhanu 1068 (9th January 1893) on 
* a parapad of 10 dangalies of paddy and that on the strength of this deed the 
plaintiff is now entitled to recover these properties on payment of the said 
kanom and puramkadom amounts. 

The Subordinate Judge held that the plaintiff’s averqaeuts were estab- 
lished overruling an objection that the instrument of the 7th August 1856 # was, 
on its right construction, a deed of conditional s ile, finding that it was a 
puramkadom deed merely and he pas9el a redemption decree on the terms that 
the plaintiffs should pay the kanom and puramkadom amounts. The District 
Judge reversed this decree on the ground that the plaintiff was not entitled to 
redeem. He referred on this point to Transfer of Propercy Act, section 61, and 
to Badha Pershad Misser v. Monohur Das (I. L. R , 6 Cal., 317) and Kasumun - 
ntssa Bibee v. Nilratna Bose (I. L, R., 8 Cal , 79). He also referred to 
Transfer of Property Act, section 98, and observed that a Malabar kanom is 
an anomalous mortgage and that the local Malabar usage afforded no justification 
of the plaintiff’s claim to redeem. 


Plaintiff preferred this second appeal. 

Bhashyam Ayyangar and Sankara Menon for Appellant. 
Sankaran Nayar and Kannan Nambiar for Respondents. 


Judgment. — We think it is competent to the Court to add parties who were 
defendants in the Court of First Instance though not joined as respondents in 
the Lower Appellate Court. *In the case referred to, Raman Nambiar v. Kapali 
(S. A. 165 of 1894 unreported), the party was not added by the Court, but by 
the appellant himself. Section 559 * occurs in the chapter of the Code relating 
to appeals from original decrees, and it is by section 537 that this section is so 
far as may [ 153} be made applicable to second appeals. We do not think it was 
intended to preclude the Court from adding in second appeal persons who had 


* [3ec. 559 -—If it appear to the Court at the hearing that any person who was a party to 
Power to adjourn hear- 8U . lt l n fc ^ e OourtPagainrt whose decree the appeal is made, 


iag and direct persons ap- 
pearing interested to be 
made respondents. 


but who has not been made a party to the appeal, is interested 
in the result of the appeal, the Court may adjourn the hearing 
to a future day to be fixed by the Court, and direct that such 
person be made a respondent.] 
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been originally joined in the suit. We are unable to follow the decision in 
Chunni v. Lala Bam (I. L. R„ 16 All., 5). 

The Judge considers that a verumpattom tenant claiming under a lease 
executed by the ottidar is not in a position to redeem the prior kanom. He 
observes that the lessee is not mentioned specifically in section 91 of the Trans- 
fer of Property Act as belonging to the class of persons entitled to redeem, and 
that under a lease, as defined in section 105, he is not described* as taking an 
interest in the propterty, but only a right to possession. 

In our opinion the word * interest * is not necessarily confined to right of 
ownership, but is sufficiently large to include any minor interest such as that 
of a tenant or a person having a charge. 

No doubt there has been no precedent for this suit in Malabar ; but that, 
circumstance is uot conclusive. The general principle is laid down by Fry 
L.J., in Tarn v. Turner (I. L. R., 39 Ch. D., at page 468). “ According to the 

general law of the land a person who claims as lessee under a mortgagor 
after the mortgage, and has thereby derived an interest in the equity of redemp- 
tion, has the right to redeem. ” Thd Calcutta cases only illustrate the rule 
and do not form any exception. So long as the plaintiff has an interest 
validly entitling him to possession, he is in a position to redeem. 

We must, therefore, reverse the decree and remand the appeal for disposal. 

Respondents are to pay costs of this appeal. The other costs will follow 
the result. 


NOTES. 

also (1912) 17 C.L.J., 384 ; (1907) 29 All., G79 as regards the right of a lesseo from 
the mortgagor.] 

[184] APPELLATE CIVIL. 

The 5th and 18th December , 1895. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 

The Municipal Commissioners for the City of Madras (Plaintiffs) 

Appellants 

versus 

^Sfcrangapani Mudaliar (Defendant) Respondent/' 

Limitation Act — Act XV of 1877 , 23 , sch. II , arts. 144 and 149 — Encroach - 

ment on public highway — Once a highway always a highway — Suit by 
Municipality to remove encroachment — Prescriptive right . 

The Municipality of Madras sued to recover as, forming part of a highway, a strip of land 
adjoining the house of the defendant on which, a pial had been erected more than forty -five 
years before the suit ; 

Held, assuming that the land in question was originally included in the street, that the 
defendant had acquired a title by adverse possession against the Municipality, which was not 
entitled to call in aid the provisions of Limitation Act, soh. II, art. 149. 

* City Civil Court Appeal No. 14 of 1895. 
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Appeal against the decree of P. Strinivasa Bau, Judge of the Madras\City 
Civil Court, in Original Suit No. 160 of 1894. 

The plaintiffs were the Municipal Commissioners for the City of Madras, 
and they sued to recover a piece of land in the possession of the defendant as 
forming part of Mint Street. It was alleged that the defendant had wrongfully 
encroached upon the land in question, which was 53 feet long 9 feet wide, and 
had erocted a pial and pavement thereon in front of his house. The defendant 
pleaded that the land was never the property of the plaintiffs, that he had 
acquired a title thereto by prescription if not otherwise, and that the suit was 
barred by limitation. The defendant and his predecessors in title had long been 
in possession of the house above mentioned for which they held the Collector's 
certificate, and also of the land in dispute, for which until 1893 no certificate 
had been issued. In February 1893 he applied for such certificate, admitting 
that his title-deeds did not include the land in question. The plaint averred 
that the encroachment complained ol came to their knowledge on or about the 
last-mentioned date, that the encroachment complained of constituted a continu- 
ous wrong, and that the defendant could , acquire no statutory title in respect of 
the [183] laud encroached on for the reason that it formed part of a public 
highway. 

The Court of First Instance dismissed the suit. 

The plaintiffs preferred this appeal. 

Mr. R. F. Grant for Appellants. 

Mr. K. Brown for Bespondent. 

Judgment. — This is a suit in ejectment brought by the Municipal Com- 
missioners for the Town of Madras for the purpose of recovering from the 
defendant a small piece of ground in Mint Street now covered by the p ave- 
ment and pial in front of the defendant’s house. The plaintiff's allege that this 
piece of ground was originally included in the street which, by successive 
Acts of the Legislature, has been vested in the Municipal Commissioners for 
the use of the public. They are unable to state the exact date of the encroach- 
ment, but say the same came to their knowledge in February 1893, when the 
defendant applied for a certificate for the said ground from the Collector of 
Madras. They allege that the defendanc could acquire no statutory title to land 
which forms part of the public highway, but that even if the Act of Limitation 
does apply, the suit is not barred 

The defendant bought the house in 1861 and it is admitted that the site 
now covered by the pial and pavement is not included in the measurements 
given in his title-deeds It is clear, however, that this pial and pavement were 
in existence long before the defendant’s purchase. The City Civil Judge finds 
that they have been certainly in existence for forty-five years and probably 
for a much longer period. No witnesses ha\e been called who c^n recollect 
the house without them. The earliest Collector's certificate for the house 
(Exhibit F) is dated 9th June 1824 and this mentions a previous posses- 
sion of twenty years ; so that it may be taken that the house at all events has 
been in existence since 1804. The plan on the reverse of the certificate gives 
the ‘Salay Street’ as the western boundary of the house, and this description 
is repeated m the sale-deed F 2, dated the 2nd of December 1830. Accepting 
the finding of the Judge that the pial has been in existence at any late for 
forty-five years, it follows that it existed for at least eighteen years before any 
legislation in India vested the streets of Madras in the Municipal Commissioners 
of the City. 

Tho v next question is whether the ground now covered hf the pavement 
and pial was ever really part of the street at all. The [138] City Civil Judge 
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has found that this is not proved, and we agree with him that there is no 
evidence that the actual site now so occupied has ever been used by the public 
as part of the street. No doubt if the survey plan C was conclusive, the 
inference might be drawn that the measurements of the street should be taken 
from main wall to main wall which would include the site in questiop in the 
street. But it 'is not shown under what authority the measurements vfere so 
calculated, and it is certain that the pial was in existence long before this 
survey plan was made in 1858. At the same time there is no doubt that the 
boundaries given in Exhibit F 1 do favour the plaintiffs’ contention, and had the 
inference from this document been supported by any evidence of user, we 
should have been disposed to hold that the land must originally have formed 
part of the street. The evidence does not enable us to come to any certain 
conclusion, but we are able to dispose of the suit upon other grounds. 

Assuming therefore for the purpose of the argument that the site was 
originally included in the street, we have no doubt that, if the general rules of 
prescription and limitation apply, the defendant has long ago acquired a title by 
adverse possession. The site would at any rate have become vested in the 
municipality by Act IX of 1865, and we agree with the City Civil Judge that 
a corporation is not entitled to claim the benefit of article 149, schedule II of 
the Limitation Act. That article only applies to suits brought by or on behalf 
of the Secretary of State, and there is no authority for the proposition that 
when the Crown has once ceded property to an individual or corporation, it 
does (or can) also cede at the same time any right or privilege inherent in the 
Sovereign Power. The grantee of the property stands in respect of the property 
granted in the same position as any other proprietor. 

•An attempt, however, is made to distinguish the present case on the 
ground that the municipality as trustee of the public for the street is entitled 
to claim the benefit of the English maxim ‘ once a highway always a highway’ 
and to contend that no lapse of time can convert part of a street into private 
property, since the obstruction to the public is a common nuisance and 
continuing injury, section 23'“ of the Limitation Act. 

The English maxim ‘ once a highway always a highway ’ is based on the 
theory that the property in a highway is in the owner of the soil subject to an 
easement in favour of the public. Jn the [157] case before us this legal 
fiction peculiar to English Law cannot arise, for there is no question of any 
easement whatever. The street itself and the soil thereof is vested in the 
municipality in trust for the public, so that there is no question of a dominant 
or servient heritage. Both are united in the same person, i.e in the proprietor, 
and we are referred to no authority for holding that the public, any more 
than a private proprietor, is to be exempted from the consequences of its own 
laches. principles laid down in Mann v. Brodie (L. R, 10 App. cases, 

387) seem entirely applicable. The question is not really one of a continuing 
wrong, but of a completed trespass. It is a contest between adjacent pro- 
prietors of whom one has, it is said, acquired by adverse possession some 
portion of the land of the other. If there had been any question of user, it 
would have been sufficient to say that there is no evidence of any user 
by the public as a highway of that portion of the property now covered 
by the pavement and pial. As laid down by Lord Blackburn in Mann v. Brodie 

0 [Sec. 23 : — In the case of continuing breach of a contract and 
Continuing breaches and in the case of a continuing wrong independent of contract, a 
wrongs. Jfc fresh period of limitation begins to run at every moment of the 

|||t' time during which the breach or the wrong, as the case may be, 

continues.] 
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(L* R„ 10 App. oases, 387), “the question in short is as to possession by the 
public or against the public for a period of forty years, and not, as in England, 
* to user by the public for such an undefined time, and in such a manner and 
under such circumstances as to justify the inference that an owner in fee had 
dedicated.” 

Holding therefore that the defendant has, by adverse possession for over 
twelve years, ^acquired a legal title, we must confirm the decree of the learned 
Judge and dismiss the appeal with costs. « 

Wilton & King , Attorneys for Appellants. 

Branson & Branson , Attorneys for Respondent. 

notes 

[This has been followed in (1906) 30 Mad., 245 : 17 174 ; (1905) 28 Mad., 505 

15 M.L.J., 4X6. As regards the nature of the property in a street vested in a Municipal 
Council see (1901) 25 Mad., 635.] 

[ 19 Mad. 157 ] 

APPELLATE CIVIL. 

The 1 2th March and 18th April , 1895. 

Present : 

Mr. Justice Subramania Ayyar. 

Kelu Mulacheri Nayar and others (Plaintiffs) Appellants 

versus 

Chendu and others (Defendants) Respondents.* » 

Civil Procedure Code, ss. 562 , 566 — Order of remand when legal 
— Duty of Appellate Court when addition of parties and 
amendment of issues is necessary . 

In a suit by mortgagees to redeem a prior mortgage, issues were framed and tried and 
disposed of in favour of the plaintiffs as to the questions whether the [158] plaintiffs’ mort- 
gage was valid, whether the mortgage sought to be redeemed had been discharged, and 
whether the suit was barred by limitation ; the Court of First Appeal was of opinion that 
these questions had not been properly considered, and set aside the decree for the plaintiffs 
and directed that a fresh trial be held, certain fresh parties being brought on the record : 

Held, (1) that the order of remand was illegal ; 

(2) that the lower Appellate Court should have joined the persons necessary for 
the suit, and should have so altered or added to the issues as to raise all questions properly 
arising, and should have reforred them for trial to the Court of First Instance,.^ 

Appeal against the order of 0. Chandu Menon, Subordinate JuoHlf South 
Canarain Appeal Suit No. 50 of 1893, reversing the decree of J. Lodo, District 
Munsif of Kasaragod, in Original Suit No. 225 of 1892. 

Suit for redemption. — In 1874 the land in question was mortgaged by one 
Chendakelakara to the ancestor of defendants Nos. 1 and 2. In 1878 the land 
was again mortgaged to defendants Nos. 1 and 2 by Chendakelakara’s brother. 
In 1889 the land was mortgaged for a term of sixty years to the plaintiffs NoS; 

1 and 2 and the ancestor of plaintiff No. 3 by an instrument which provided 
that the mortgagees were to discharge the mortgage of 1874. The defendants 
Jfos^ 1 and 2 questioned the title of the plaintiffs* mortgagee and pleaded 
that in Mafch 1879 Ch endakelakara, who was admittedly the h^gp^ the family, 

# Appeal against Order No. 8 of 1894. 
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executed a further mortgage in their favour for Rs. 1,000, which included the 
prior mortgages and consequently that the present suit which was brought to 
redeem the mortgage of 1874 should be dismissed. The District Munsif passed 
a decree for the plaintiffs. 

On appeal -the Subordinate Judge held that the question of the validity 
and effect of the mortgage of 1879 had not been duly tried, nor the questions 
raised as to the title of plaintiffs’ mortgagor and as to limitation, and in the 
result he said : 11 1 set aside the decree of the lower Court and direct that the 

suit be restored to the file and that the person or persons whom the defendants 
allege to be the successors of Chendakelakara, and also the plaintiffs’ mort- 
gagors be made parties to the suit, and a fresh trial be held with reference to 
the foregoing remarks and a decision de novo on the merits of the case be 
passed. 

The plaintiffs preferred this appeal under Civil Procedure Code, section 588, 
clause 28. 

Madhava Rau for Appellants. # 

[1<39] Naray ana, Rau for Respondents. 

Judgment. — As laid down in Rnmachandra Joishi v. Hazi Kassim (I.L.R., 
16 Mad., 207), the condition necessary to a remand under section 562 as 
the section now stands is the omission to determine the merits. This condi- 
tion did not exist in the present case as the District Munsif had disposed 
of the case on the merits. The order of remand passed by the Subor- 
dinate Judge must, therefore, he held to be illegal. The case to which 
1 was referred on behalf of the respondent is distinguishable from the 
presgnt case, inasmuch as there the order of remand was passed by the 
High Court, which could not deal with the merits under section 565, the 
provisions whereof have to be read with those of sections 562 and 564. 
And these sections are under section 587 applicable to second appeals only as 
far as may be. There is thus in the matter in question no analogy between 
the position of the High Court hearing a second appeal and that of a Court 
hearing the first appeal ( Ganesh Bhikaji Juvekar v. Bhikaji Krishna 

Juvekar (I. L. R., 10 Bom., 398). The next contention on behalf of the 

respondents was that, as the Subordinate Judge found it necessary to direct 
that certain persons who had not been impleaded in the Court of First 
Instance be joined as parties to the suit, the proper thing to do was to 

remand the case. There is, however, nothing in section 562 to warrant 

this contention. In the circumstances of the. case, the proper course for the 
Subordinate Judge was to join the person whom he found necessary as parties 
to the suit, to alter or amend the issues already framed, or frame fresh issues 
so as to xiifte all questions properly arising in the suit as it stands after the ad- 
dition oflIVsaid persons as parties, and refer them for trial to the District 
Munsif under section 566 (see the observations of the Judges in Ganesh Bhikaji 
Juvekar v. Bhikaji Krishna Juvekar , I. L. R., 10 Bom., 398). ♦ 

The order of the Subordinate Judge should, therefore, be set aside. The 
appeal should be restored to the file and proceeded with according to law. 

The costs of this appeal will be costs in the cause. 


NOTES. 

[ See also ttjDl) 23 All., 167 ; (1899) 1 Bom., L.R., 29 ; (1898) 12 C.P.L.R., 119.] 
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[160] APPELLATE CIVIL. 


The 3rd , 4th and 17th February , 1896 . 

Present : 

Sir Arthur J; H. Collins, Kt., Chief Justice, and 
Mr. Justice Davies. 

Arumugam Pillai (Plaintiff) Appellant 

versus 

Periasami and another (Defendants) Respondents.* 

Mortgage in consolidation of prior mortgages — Want of registration — Secondary 
evidence — Extinction— Decree io ?edeem prior mortgages . 

In a suit to redeem a mortgage of 1SG7 whicjjt had been lost and admittedly had not been 
registered it appeared that it had been executed in consolidation of two prior mortgages, dated 
1856 and 1860, respectively : 

Held, that the plaintiff was not entitled to a decree on the footing of the unregistered 
mortgage, which could not be proved, but chat he was entitled to redeem the two previous 
mortgages if they were found to be genuine and valid. 

SECOND Appeal against the decree of C. Gopalan Nayar, Subordinate Judge 
of Madura (East), in Appeal Suit No. 225 of 1894, reversing the decree of 
A. David, District Munsif, Tirumangalam, in Original Suit No. 434 of 1892. 

Suit to redeem a mortgage dated 14th May 1867 and executed to secure 
repayment of Rs. 655. 

The mortgage document was nob produced, having been lost, and it was 
admitted that it had not been registered. It appeared that it had been execut- 
ed in consolidation of two previous mortgages for Rs. 316 and Rs. 35, dated 
respectively, 1856 and 1860. The District Munsif passed a decree as prayed 
on the mortgage sued on and with regard to the plaintiff’s title he said : 

“ It is true that the mortgage of 1867 was not registered, but the admissions 
of the second defendant and of the first defendant’s grandfather above noticed 
are, I think, sufficient to justify a finding in favour of the genuineness of the 
mortgage. On the principles laid down in Madhava v. Natayana (I. L. R., 9 
Mad., 244), Sankaran v. Periasami (I. L R., 13 Mad., 467) and Maidin Saiba 
v. Nagapa (I. L. R., 7 Bom., 96), I hold that the first defendant acquired by 
possession for more than twelve years the limited interest of a mortgagee and 
that his mortgage right has become valid. [ 161 ] Whatever defect^here was 
at the inception of the mortgage was subsequently removed by lflKof time. 
I am of opinion that the mortgages set up by the plaintiff are gUraine and 
valid as against the defendants.” 

The Subordinate Judge reversed his decree, holding that the want of 
registration prevented the admission of secondary evidence and was fatal to 
the suit. 

The plaintiff preferred this second appeal. 

Bhashyam Ayyangar and Knshnasami Ayyat for Appellant. 

Mr. Parthasaradhi Ayyangar for Respondents, 

Judgment. — We agree with the Subordinate Judge that Mtfk mortgage of 
1867 could not be proved, inasm uch as it was not register@<^(lit we do not 

* Second Appeal No. 163 of 1895, 


846 



PERIASAMI &C. [1896] 


I.L.B. 19 Mad. 162 


consider that the previous mortgages of 1856 and 1860 were altogether extin- 
guished by the mortgage of 1867. They were no doubt consolidated in that 
mortgage. But when that mortgage is found to be inoperative owing to non- 
observance of the registration law, the two previous mortgages can be revived 
for the purpose, at least, of showing that the possession of the defendants is 
that of mortgagees of the plaintiff, the mortgagor. If this relationship is estab- 
lished between the parties, the plaintiff has clearly a right to* redeem the 
earlier mortgages as his right of redemption has not been lost through the sixty 
years* bar of limitation. This is the principle laid down in Kunhi Kutti Natr 
v. Kutty Maraccar (4 M. H. C. R., 359), and followed again in Unnian v. Rama 
(I. L. R., 8 Mad., 415), and we do not think it has been departed from in the 
case of Krishna Ptllai v. Rangasami Pillai (I. L. R., 18 Mad., 462). In this latter 
case, the learned Judges would not allow a mortgage that had not been pleaded 
and that had only been admitted in other proceedings to be set up in lieu of the 
plaint mortgage when that failed. But that is not the case here. The plaintiff' 
pleaded the two previous mortgages, upon which he now wishes to rely, and 
the second issue had reference to theh" existence and genuineness and was 
accordingly framed in the plural number, showing that all the three mortgages 
were considered by the Court of First Instance. Indeed, the finding of the 
District Munsif is that the mortgages, again in the plural number, set up by the 
plaintiff were valid and binding as against the defendants. If then the Subor- 
dinate Judge should find that the two previous mortgages, viz., those of 1856 
and I860 are genuine and valid [162] either by independent proof or by admis- 
sions of the defendants or their predecessors in title, we think the plaintiff is 
entitled to redeem them. We, therefore, reverse the decree of the lower 
Appellate Court and remand the appeal for 're-hearing on the issue above 
indicated and the other issues arising in the case. If a decree for redemption 
should follow, it will be left for the Subordinate Judge to determine what 
amount should be paid by the plaintiff to the defendants as the mortgage 
amount. The sums due on the mortgages of 1856 and 1860 are Rs. 316 and 
Rs. 35, respectively. * But the amount due according to the inoperative mort- 
gage of 1867 is Rs. 655, and we observe that the/plaintiff has offered to pay 
this larger amount. 

As we have allowed the second appeal on the ground stated, it is unnecessary 
for us to determine the other point raised as to the interest of the defendants 
in the property being in any case the limited interest^ of a mortgagee and 
therefore liable to redemption. 

The costs hitherto incurred will abide and follow the result and be provided 
for in the revised decree. 
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APPELLATE CIVIL. 

The 12th and 17th September , 1895 . 
Present : 

Mr. Justice Shephard. 


Bajeswara Bau and others (Plaintiffs) 

Appellants 

versus 

Hari Babandhu and others (Defendants) 


Bespon dents.* 

Decree payable by instalments — Default in payment — Waiver — Civil Procedure 

Code , 5. 258. 

A decree was passed for the payment of a sum of money in four annual instalments, the 
first payment to be made on 11th October 1888 ; and it was further provided that if default 
were made in the payment of any instalment then without reference to the other instalments 
the whole amount should be paid with interest. The decree-holder applied in October 189J 
for execution in respect of the instalments for 1890 and 1891 : 

Held, that the application was not barred by limitation, if default in respect of the 
instalment of 1889 had been waived, and acceptance of part-payment was material as evidence 
of such waiver and should be considered, although payment had not been certified under 
Civil Procedure Code, s. 258. 

[163] Appeal against an order of J. P. Fiddian, District Judge of Gafijara, 
reversing the order of the District Munsif of Berhampur in Execution Petition 
No. 622 of 1893 in Original Suit No. 308 of 1887. 

In Original Suit No. 308 of 1887 on the file of the District Munsif of Ber- 
hampur a razinama decree was passed in favour of plaintiff for Bs. 208 payable 
in four instalments of Bs. 52 each due on 11th October of years 1888 to 1891. 
It was further provided that interest was payable every month, and that on 
failure to pay any one instalment, the whole amount was to be paid at once. 
Defendants contended that the first two instalments were not paid and there- 
fore the whole amount became due on the 11th October 1888, and that if the 
first instalment only was paid, the balance beca.me due on the 11th October 
1889, and the present application made on the 7th October 1893, is time- 
barred. The Munsif found the payments were made and the petition not 
barred. 

On appeal the District Judge reversed the order apparently o qjthe ground 
(i) that the evidence did not show that the full amount due was pBt’in 1888 
or 1889, and (ii) on the ground that these payments were not certified to the 
Court under section 258 of the Civil Procedure Code. 

The petitioner appealed to the High Court. 

Mr. H. G. Wedderburn and Banqa Chariar for Appellant. The decree- 
holder may waive the default. The clause is for the benefit of the decree-holder* 
The provision as to the whole amount being recoverable at once if default is 
made does not affect the admissibility of the application for execution, because 
that provision has never been enforced and the obligation to pay is still sub- 
sisting Appayya v. Papayya (I. L. B. t 3 Mad., 256). The creditor waived the 
default by accepting an overdue instalment Bamculpo Bhattcmarji v. Barp- 

* Appeal against Appellate Order No. 40 of 1S95. 
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chunder Shome (I. L. R. t 14 Cal., 352) and Mon Mohun Roy v. Durga Chum 
Gfooee (I. L. R., 15 Cal. f 502). The Judge should have reoognized the pay- 
ments, although not certified to the Court under section 258, Civil Procedure 
Code. 

Ethiraja and Sivagnanam for Respondents. 

Judgment.— *The decree passed on the 11th October 1887 prqvided for the 
payment of a certain sum in four annual instalments, the* date fixed being the 
ITth of October 1888 and the following years ; and it was further provided 
that if default were [160 made in the payment of any instalment, then, with- 
out reference to the succeeding instalments, the whole amount should be paid 
with interest at Rs. 1-8-0 per cent, per mensem. The present application for 
execution of the decree in respect of the instalments due in 1890 and 1891 was 
made on the 7th October 1893. This application is clearly not barred by the 
law of limitation if payment was made of the first two instalments, or if the 
decree-holder waived the judgment-debtor’s default. The decree-holder adduces 
evidence to show that payments were made in 1888 and 1889, and this evidence 
was "accepted by the District Munsif. J 

The District Judge’s finding on the point is not a positive finding, and as 
a finding in the reversal of a Court of First Instance is most unsatisfactory. 
Apparently the District Judge considers that some payments may have been 
made in those years, although the whole instalments were not paid. The proof 
of any payment made in respect of the instalment of 1889 is, however, clearly 
material, because such payment accepted by the decree- holder would be evi- 
dence of waiver by the latter. If there was waiver of the default in that year 
the balance payable under the decree did not become payable until default was 
mad# in the next year, and that default would fall within three years of the 
date of the application I think the Judge was also wrong in refusing to recog- 
nize payments, because they were not certified to the Court under the 258th 
section \Hurri Pershad CJwwdhry v. Nasih Singh (I. h R., 21 Cal., 542) j. If 
there was no payment in 1888 and 1889, and no waiver of the default, I think 
the Judge was right in dismissing the application. The case just cited is an 
authority for this position which, in my opinion, is clearly the right one, and 
I do not think that the decision in Appayya v. Papayya (I. L. R., 3 Mad., 258) 
obliges me to take the contrary view. The point which arises here was not the 
actual point decided in that case. The decision in Venkatasami v. Sanyasi 
(Appeal against Order No. 100 of 1893 unreported) to which I was referred is 
consistent with the view which I adopt. 

I must reverse the order and remand the appeal to the District Court for 
disposal. Costs will follow the result. 

^ • . NOTES. 

£ If has, however, been held that an adjustment or payment of a decree not duly certi- 
fied, cannot be recognised by the Court for any purpose whatever, e.g, to prolong the period 
of limitation for applying for execution, (1912) 16 C.W.N., 396, following (1910) 12 
312. See also (1911) 16 C.W.N., 923 ; (1909) 15 C.L.J., 88 ; (1910) 15 C.L.J., 423 ; (1913) 35 
All., 178. Note the alteration in the C.P.C. 1908, 0. 21 r. 2.] 
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SECBETARY OP STATE &c. V. KOTA BAPANAMMA 

f 

[ 163 ] APPELATE CIVIL. 



The 1st October and 4th December , 1895. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and Mr. Justice 
« Parker. 


The Secretary of State for India (Defendant) Appellant 

versus 

Kota Bapanamma Garu (Claimant) Respondent." 


Forest Act — Act V of 1882, Madras— Burden of .proof — Shifting of 
burden of proof — Limitation Act — Act XV of 1877, art. 149. 

Portions of certain land, which had been taken up by Government as forest reserve, were 
claimed by one who had admittedly been in ]*osBession and enjoyment of them for thirty 
years. The Government failed to establish any subsisting title of its own : 

Held, (1) that the burden of proof had been shifted on to the Government and had not 
been discharged and accordingly that the claim should be allowed. 

(2) Article 149f of the Limitation Act applies only to suits brought by, or on behalf 
of, the Secretary of State. 

SECOND Appeal against the decree of H. T. Ross, District Judge of Godavari, 
in Appeal Suit No. 20 of 1893, reversing the decisions of the Forest Settlement- 
officer, Godavari, in the matter of certain claims by the owner of the Gangole 
estate to various plots of land recently taken as forest reserve belonging* to a 
Government village. 

The District Judge decided in favour of the claimant. 

This second appeal was preferred on behalf of the Secretary of State 
represented by the Forest Officer of the Godavari district. 

The Government Pleader (Mr. E. B. Powell ) for Appellant. 

Pattabhirama Ayyar and Sriramulu Sastri for Respondent. 

Judgment. —The question in this appeal is whether the plots three and 
four in the plan which have been taken up as forest reserve belong to the 
Government village of Pedda Kopalli or to the claimant’s village of Lakshmi- 
narayana devupeta. The District Judge found in favour of the claimant. 

It is admitted that the two plots have, for the last thirty years, been in 
the possession of the claimant, but the Government Pleader contends that, 
under the Madras Forest Act, it is for the claimant to make out hie title in the 
first instance ; that claimant has not produced his sale-deed, nor has he proved 
as against Government an [166] adverse possession of sixty years. It is 


* Second Appeal No. 2 of 1895. 

t [ Art, 149 


Description of suit. i 

1 

Period of limita- 
tion. 

Time from which period begins 
to run. 

Any suit by or on behalf of the; 
Secretary of State for India ini 
Council. < 

i 

Sixty years ... 

When the period of limitation 
would begin to run under this Act 
against a like suit by a private person.] 



TIMMANNA BANTA V. MAHABALA BHATTA [1895] I.L.R. 19 Mkd. 18? 
•* 

alleged th&t the Bhubund accounts prove Government possession up to 1854, 
and therefore that the presumption that claimant’s thirty years' possession 
continued from an earlier period is rebutted. 

There is, however, a clear finding of the District Judge in paragraph 15 of 
his judgment that there is no satisfactory proof ol possession at any time, or 
of title, in the Government, We may point out that the limitation of sixty 
years prescribed by article 149 of the Limitation Act only applies to suits 
brought by, or on behalf of, the Secretary of State. The presumption of the 
Madras Forest Act is that all unoccupied land is at the disposal of Government, 
but if the land be really occupied when a notification is published under section 
4, it will be ground for presuming that the occupant is the primd facie owner 
ahd shifting the onus on to Government [see the remarks of this Court in the 
Periya Kalrayen case (S. A. 190 of 1888 unreported)] . Granted that it is incum- 
bent upon the claimant in the first instance under sections 4 to 10 to prove 
some primd facie ground of ownership before Government can be called upon 
to disprove his title or prove its own, the onus is certainly shifted when the 
claimant starts with an admitted po&ession and enjoyment for thirty years. 
The Government could not compel the claimant to prove sixty years’ posses- 
sion, but must show a subsisting title of its own — Secretary of State v. Vira 
Bayan (I. L. R., 9 Mad., 175), Secretary of State for India v. Bavotti Baji 
(I. L. R., 15 Mad., 315) — and the presumption in favour of Government is only 
as regards unoccupied land. 

Even assuming the Bhubund accounts X and XI to be genuine documents, 
Exhibit G shows cultivation of these three. hamlets in 1865 by the claimant, 
and the omission of their names in Exhibits VIII and IX is no more significant 
than*the omission of Jillellagudem, which is admitted to belong to claimant. 
It is not, however, necessary to consider the documents since the onus has 
been shifted on to Government, and the finding is that no subsisting title has 
been proved. 

The District Judge states that there is no dispute as to boundaries, 
and that the tracts comprised in the notification admittedly fall within the 
three hamlets. 

The second appeal is dismissed with costs. 

NOTES. 

[See also (1908) 7 M.L.T., 129 ; (1909) 6 M.L.T., 306, as regards when the onus is on 
the Crown. 


[167] APPELLATE CIVIL. 

Ihc 19th , 20th and 27th August, 1895 . 

Present : 

Mr. Justice Best. 

Timmanna Banta (Counter- Petitioner) Petitioner 

versus 

Mahabala Bhatta (Petitioner) Respondent.* 

Civil Procedure Code , ss. 311, 588, clauses 16, 28 and s . 622. 

Land having been sold in execution of decree, one claiming that it had been held by 
the judgment-debtor benami for him applied that the sale be cancelled under section 311. 

• Civil Revision Petition No. 604 of 1894. 
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was not a party, to the decree, and on that ground his petition was dismissed. The 
Appellate Court was of opinion that it had been wrongly dismissed and remanded the case 
' to be disposed of on the merits : 

Held, on revision, (1) that the order remanding the case was not appealable, and 
consequently that the petition for revision was maintainable ; 

« (2) that the fact, of the petitioner being a stranger to the decree did 

not preclude him from obtaining the relief sought under section 311. ^ 

PETITION under Civil Procedure Code, section 622, praying the High Court to 
revise the proceedings of 0. Chandu Menon, Subordinate Judge of South 
Canara, on Miscellaneous Appeal No. 25 of 1894, setting aside the order of the 
District Munsif of Kasargode, on Miscellaneous Petition No. 27 of 1894. By 
the proceedings sought to be revised the Subordinate Judge directed the 
District Munsif to restore to his file and dispose of on the merits a petition 
under section 311 of the Civil Procedure Code, which prayed that the auction 
sale of certain land should be cincelled. The petitioner was not a party to 
the decree, in execution of which the laryd in question was attached and sold, 
and his case was that the land was his property and that the execution pro- 
ceedings had been earned on by the decree-holder and judgment-debtor in 
collusion. ' The District Munsif dismissed the petition on the ground that the 
petitioner being a stranger to the decree was not entitled to relief under 
section 311. The Subordinate Judge held that this view was wrong and 
made the order now sought to be revised. 

The present petition was preferred by the purchaser at the auction sale. 

Narayana Rau for Petitioner. 

Sankaran Nayar for Respondent. * 

[ 168 ] Judgment .— The preliminary objection is taken that, as the order 
sought to be revised is one remanding the case and therefore appealable under 
clause 28 of section 588 of the Code of Civil Procedure, this petition for revi- 
sion under section 622 is not maintainable. On the other hand, it is contended 
for the petitioner that the order in question being one passed under section 
588 (article 16), any further appeal is barred by the last paragraph of the 
same section, which says thjat “ orders passed in appeals under this section 
shall be final.” 

Clause 28 must, I think, be read with the final paragraph, and so read, 
it must, I think, be held not to apply to orders of remand made in appeals 
under the same section. 

The preliminary objection is therefore disallowed. Then the question is 
whether the Subordinate Judge is wrong in holding that the counter- petitioner 
has a locus standi under section 311 of the Code. The case in Abdul Hug 
Mozoomdar v. Mohini Mohun Shaha (I. L. R. f 14 Cal., 240), on which the 
Subordinate Judge rests his order, has no doubt been overruled by a subse- 
quent decision of a Full Bench of the Calcutta High Court, which is to be 
found in Asmutunnissa Begum v. Ashruff Ali (I. L. R., 15 Cal , 488), and this 
latter decision was followed by this Court in Subbarayadu v. Pedda Subbarazu 
(I. L. R., 16 Mad., 476). But as is pointed out by PETHERAM, C. J., in the 
recent case of Abdul Gani v. Dunne (I. L. R., 20 Cal., 418), the Shill Bench 1 
decision in Asmutunnissa Begum v. Ashruff Ali (I; L. R., 15 Cal., 488) dees not 
exclude the right to come in under section 311 of any person whose interest 
would pass by the sale. As remarked by Ghose, J., in the same case, the test 
is “ whether the petitioner would be entitled to bring a suit to contest the sale 
or to recover the property,” and it has been held that the beneficial owner is 
bound by a decree passed against the benamidar. 
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The c*se of the counter- petitioner is, that the first defendant in the suit 
against whom the decree was obtained was merely a benamidar of the village, 
and that lands therein which belong to the petitioner have been sold without 
proper proclamation, etc. 

The decision in Asmutunnissa Begum v. Ashruff Ali (I. L. R„ 15 Cal., 488) 
and Abdul Ganiv. Dunne (I. L. R., 20 Cal., 418) are both authorities for 
upholding the Subordinate Judge's order. 

This petition is’dismissed with costs. 

NOTES. 

. [Note the alteration in the wording of C. P. C., (1908) 0. 21, r, 90 whereby those whose 
interests are affected by tfie sale may apply to the Court to set it aside. See also (1898) 
23 Bom., 450.] 

[169] APPELLATE CIVIL. 

The 5th % 17th and $5th September , 1895. 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 

The British India Steam Navigation Company. 

(Defendants) Appellants 
versus 

Ibrahim Sulaiman and others (Plaintiffs) Respondents/ 

* 

Bill of Lading — Cargo unclaimed on arrival of ship — Rights of shipowner to 
land goods — Damages by rain — Harbour Trust Act (Madras) — Act II of 1886. 

The defendants’ steam ship arrived at Madras on 4th December 1891, bringing bags of 
grain consigned to the plaintiffs who on that date were not authorised to receive them. The 
plaintiffs set up a custom that cargo of this description ought to be landed on the beach ; but, 
as this could not be done in the absence of the consignees, the defendants landed it the same 
day on the pier and delivered it into the custody of the Madras Harbour Trust for storage 
pending delivery to the consignees. On the 8th of December 1891, heavy rain fell, and on the 
same date plaintiffs learnt that the cargo had been delivered on the pier. When the plaintiffs 
camp to take delivery on that day, a considerable portion had been damaged by rain for which 
they now sued the defendants : 

Held , (1) that where the consignees wore unable to take delivery in the ordinary way on 
the beach, the master of a ship has the option of landing and warehousing the goods, and 
that delivery to the Harbour Trust for custody was not wrongful ; 

(2) that in the absence of proof that the defendants were negligent, or that they 
failed to deliver the goods, the suit must be dismissed. 

Appeal under section 15 of the Letters Patent against the decision of MUTTU- 
SAMI Ayyar, J., under section 617, Civil Procedure Code, upon a case stated 
by the Chief Judge of the Presidency Small Cause Court under section 69 of 
Act XV of 1882. 

The facts appear sufficiently from the letter of reference which was 
as follows : — 

11 The plaintiffs claim Rs. 709-3-11 as damages sustained by them between 
the 4th and 8th December 1891, in respect of 248 bags of grain, part of a 
shipment of grain per S.S. Fultalah , consigned to pl aintiffs at Madras, and 

* Letters Patent Appeal No. 42 of 1894. 
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which the defendants were employed by the plaintiffs to land, and which, owing 
to the defendants’ neglect and default by allowing them to be exposed to rain, 
became damaged. 

[170] The defendants deny the employment to land as alleged, or that 
they did land, that the damage, if any, was caused by plaintiffs’ own conduct, 
that the damages claimed are excessive and plead that they are not indebted. 

The facts of the case are that plaintiffs were the consignees of a cargo of 
grain from Calcutta per S. S. Fultalah , a ship belonging to the defendants’ 
company, which arrived at the port of Madras on the 4th December 1891, that, 
prior to the arrival of the steamer, Messrs. Binny and Company, the agents 
of the defendants’ company here, directed Messrs. P. Ramanjulu Nayudu and 
Sons to be in readiness to land the cargo from the Fultalah , and that on the 
arrival of the Fultalah the said Messrs. P. Ramanjulu Nayudu and Sons, acting 
under such directions, landed the Fultalah' s cargo including that portion of it 
which included plaintiffs’ consignment, and that this landing of cargo by Messrs. 
P. Ramanjulu Nayudu and Sons was according to the custom of the defendants 
at this port, and that it was acquiesced to by the plaintiffs. Landing of “ coast 
or bag cargo,” the evidence establishes according to the custom of the port of 
Madras, is effected by landing it on the beach, but in this case a portion of the 
cargo of the Fultalah including the bags as to which plaintiffs claim damages 
were, for the convenience of the ship, landed at the pier — a proceeding which 
entails extra expense, etc. This landing on the pier of portion of plaintiffs’ 
cargo was on the 4th December 1891. 

On the 4th December plaintiffs had no authority to receive their consign- 
ment, and Messrs. P. Ramanjulu Nayudu and Sons had no authority to deliver 
to them any goods. The authority to deliver plaintiffs’ consignment to •them 
was signed by Messrs. Binny and Company on the 7th December and is 
marked No. 4. 

I find on the evidence that the first intimation given to plaintiffs that 
part of their consignment had been landed on the pier was on the 8th December, 
and that rain fell on the morning of the 8th December between 3 and 4 A. M., 
and that when plaintiffs’ people first saw their bags, some of them had been 
damaged by rain. 

It is a further fact that no delivery of any of the bags landed on the pier 
was taken by plaintiffs till 11th December, and it is proved that rain fell on 
and off for a week from 8bh December. There is no evidence to show the 
•specific damage suffered up to 8th December, nor of its increase up to the 
11th December. 

[171] On these facts I have given a judgment for the plaintiffs for Rs 100 
damages holding that the landing was the act of the defendants, and that the 
landing of a portion of plaintiffs’ consignment on the pier was an unusual and 
unauthorized act, and damage was in consequence caused. 

The defendants, however, contend that, under clause 1 of the Bill of Lading 
No. 1, they had the right to land the cargo, and that the contract for delivery 
was completed by the discharge from the ship into the boats of their agent. 
Landing during the argument was admitted by defendants’ professional advisers 
to include delivery. The defendants’ attorney having required me to state a 
case for the opinion of the High Court, I beg to Submit the following question 

“ Whether, upon the facts as stated and found by me and above recited, 
my judgment deciding that plaintiffs are entitled to Rs. 100 damages by reason 
of the defendants’ conduct in the landing and delivery of a portion of plaintiffs’ 
consignment is correct.” 
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The material portion of the Bill of Lading was as follows : — 

4< The company to have the option of delivering these goods into receiving 
ship or landing them at consignee’s risk and expense, as per scale of charges 
to be seen at the agents’ offices, the company having a lien on all or any part 
of the goods, against expenses incurred on the whole shipment. The company’s 
liability shall cease as soon as the packages are free of the ship’s tackle, after 
which they shall not be responsible for any loss or damage however caused.” 

Branson & Branson for Plaintiffs. 

Mr. K . Brown for the Defendants. 

Muttusami Ayyar, J« — This is a case stated for the opinion of this Court, 
by the learned Chief Judge of the Court of Small Causes at Madras. The plain- 
tiffs are the consignees of a cargo of grain shipped from Calcutta to Madras 
per S. S. Fultalahy which belongs to the defendants the British India Steam 
Navigation Company, Limited. The ship arrived at the port of Madras on 
the 4th December 1891, and prior to its arrival Messrs. Binny and Company, 
defendants' agents at Madras, had directed Bamanjulu and Company to land 
the cargo. Accordingly Bamanjulu and Company landed the cargo. So far 
as the landing was concerned, it is found to be in accordance with the custom 
of the port and to have been [172] acquiesced in by the plaintiffs. But, 
according to that custom, landing is ordinarily effected by landing the cargo 
on the beach ; but, for the convenience of the ship, Bamanjulu Nayudu and 
Company landed a portion of the plaintiffs’ consignment at the pier on the 4th 
December 1891, though by so doing greater expense was entailed on the con- 
signee. On the 4th December Bamanjulu Nayudu and Company had no autho- 
rity tq deliver, and the plaintiff s had no authority to receive the consignment, the 
authority to deliver being signed by Binny and Company only on the 7th 
December. It was on the 8th December that intimation was given to plaintiffs 
for the first time that a portion of their consignment was landed on the pier, 
but on the morning of that day between 3 and 4 A.M. theie was rain. When 
the plaintiffs’ men first saw the bags of grain, some of them were damaged ; 
the cargo landed on the pier was only delivered to the plaintiffs on the 11th 
December. For one week after the 8th December, rain continued to fall off 
and on. There is no evidence to show the specific damage suffered up to 8th 
December or its increase up to 11th December. On these facts the learned 
Chief Judge gave judgment for plaintiffs for Bs. 100 damages, contingent on the 
opinion of this Court upon the case stated for its decision. He held that the 
landing was the act of the defendants, that the landing of a portion of the 
consignment on the pier was unauthorized and that damage resulted therefrom 
He disallowed the defendants’ contention that, under clause (1) of the Bill of 
Lading No. 1, the defendants’ obligation to deliver was fully satisfied when the 
cargo was discharged from the ship into boats. The contention before me is 
that defendants’ obligation was fulfilled upon the true construction of the Bill 
of Lading when the cargo left the ship’s tackles. But the Bill of Lading pro- 
vides that the company is to have the option of delivering the goods into the 
receiving ship or of landing them at consignee’s risk and expense- as per scale 
of charges to be seen at the agents’ office, the company having a lien on all or 
any part of the goods against expenses incurred on the whole shipment, and that 
the company’s liability shall cease as soon as the packages are free of the ship's 
tackle, after which they shall not be responsible for any loss or damage however 
caused. It goes on to state that, 44 If stored in receiving ship, godown, or 
upon any wharf, all risks of fire, dacoity, vermin or otherwise shall be with 
the merchant. &c.” Under the Bill [178] of Lading the defendants clearly 
had the option of landing, and in the case now before me they elected to land, 
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but lauded a portion of the consignment on the pier for the ship’s convenience 
contrary to the custom of the port. It was admitted by the defendants’ solicitors 
that landing included delivery and Bamanjulu Nayudu and Company are 
found by the learned Chief Judge to be defendants' agents. I am of opinion 
that the decision of the learned Chief Judge is correct, and I answer the 
question referred to this Court in the affirmative. 

Against this decision the defendants preferred an appeal under section 15 
of the Letters Patent. % 

Mr. <7. G. Smith for the defendants. Appellants contended that it is the 
duty of the consignee to take delivery of cargo, and if he does not within rea- 
sonable time, ship-owner may warehouse the goods [Meyerstein v. Barber (L. B., 
2 C. P., 38)] . The consignee may demand delivery into boats and, if he does so, 
ship-owner will be liable for wharfage charges [Syeds v. Hey (4 T. B., 260)] , that 
the plaintiffs had no delivery telegram and made no demand. The ship-owner 
is not bound to give notice of the ship[s arrival to the consignee [Harman 
v Clarke , (4 Camp., 159)1 . After the cargo left the ship’s tackling, defendants 
are not responsible [Mackinnon v. Miftchin (6 M. H. C. B., 353)] , [ Bullock 
Brothers v. Toay Aung (24 W. B., 74)] Defendants delivered the goods to the 
Harbour Trust to'.be stored, subject to the ship’s lien for freight —Madras Act II 
of 1886, section 52. 

Mr. W. Grant for Bespondents. No appeal lies. This decision under 
section 617,* Civil Procedure Code, by Muttusami Ayyar, J., is not a judg- 
ment. Defendants are carriers and were bound to land according to custom of the 
port. The custom is to land in the beach and not in the pier. Landing at the 
pier entailed extra expense on the consignees, and they did not authorize such 
landing. There was no delivery to consignees [Bourne v. Gatliffe (7 Manning, 
and Granger, 850) I . 

Judgment • — This is an appeal under the Letters Patent against the 
decision of Sir T. MUTTUSAMI Ayyar, J., upon a case referred to the High 
Court by the Chief Judge of the Presidency Small Cause Court. It was objected 
on the plaintiffs' behalf that no appeal lay ; but we were of opinion that the 
decision was a judgment within the meaning of the clause of the Letters 
Patent. Moreover, it has to be observed that, under the rules of the High [174] 
Court, the reference ought, in the first instance, to have been heard before a 
bench of two Judges. 

The question raised is whether under the circumstances stated the defen- 
dants' company is liable for damage suffered by goods in consequence of their 
being exposed to rain on the pier where they were landed by the company. 
The opinion of Sir T. MUTTUSAMI Ayyar, J., which was in accordance with that 
expressed by the learned Chief Judge, was based on the finding that the landing 
of the goods by the company on the pier was an unusual and unauthorized 
act. It is found that the steamer arrived at Madras on the 4th December 1991, 
and that the defendants’ agents unloaded the cargo and landed the plaintiffs’ 
bags of grain on the pier. Under the Bill of Lading, the company has the option 
of landing the goods. From the date when the goods were so landed till the 

•[See. 617 : — If before or on the hearing of a suit or an appeal in which the decree is final, 
or if in the execution of any such decree, any question of law or 
Reference of question to usage having the force of law, or the construction of a document, 
High Court. which construction may affect the merits, arises, on which the 

Court trying the suit or appeal, or executing the decree, entertains 
reasonable doubt, the Court may, either of its own motion or on the application of any of the 
parties, draw up a statement of the facts of the case and the point on which doubt is enter- 
tained, and refer such statement with its own opinion on the point for the decision of the 
High Court.] 
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11th December, when the plaintiffs took delivery of them, the goods remained 
. in the custody of the Harbour authorities, and it was in that interval of time 
that the mischief which gives rise to the action occurred. At the time when 
the ship arrived and the goods were landed, it appears that the plaintiffs Were 
not possessed of the bill of lading ; they did not know of the landing of the 
goods until the 8th December, and we infer that before that day they had 
taken no action with regard to them. We also infer from the absence of any 
finding to the contrary, that it was not the fault of the company that the 
plaintiffs did not have the bill of lading at an earlier date. This being so, the 
case is one in which the company were not in a position to deliver the goods 
immediate!/ to the plaintiffs either at the ship’s side or on the beach. The 
master of a ship on its arrival in port is clearly not bound to seek out the 
consignees of cargo, nor is he bound to wait more than a reasonable time. 
His responsibility cannot be prolonged for the convenience of consignees. If 
they are not in a position to take delivery in the ordinary way, which, as 
appears in this case, is on the beach, the master has the option of landing the 
goods and warehousing them I Meyersiein v. Barber (L. B., 2 C. P., 38)j . 

The existence of the option possessed by the company under the circum- 
stances of this case appears to have been overlooked both by the learned Chief 
Judge and by Sir T. MUTTUSAWl Ayyar, J., when they say that the landing of 
the goods was an unauthorized and unusual act. Neither in the judgment of 
the former, nor [173] in the case, which does not give a complete statement of 
the facts, is it explained what would have become of the goods if they had been 
landed on the beach, and it is not easy to understand what difference it can make 
to consignees whether their goods, having to be warehoused, are taken to their 
destination by the route adopted in this case or by the beach. The only 
difference apparently lies in the expense. It would be most unreasonable to 
hold that under no circumstances masters of ships landing cargo in Madras 
can use the facilities which the Harbour Trust Act affords. The course may 
he unusual, but it is another thing to say that custom prohibits it, and we do 
not think it was intended so to find. There are two grounds on which the 
defendants might be held liable. Negligence might be proved against them, 
or it might he charged that they had failed to deliver the goods. 

There is no evidence of negligence on their part in their handling of the 
goods, nor is it suggested that the Harbour authorities are not persons to 
whom goods may be properly entrusted. It is true that the latter did not 
take good care of the bales, but that circumstance cannot make the defendants 
liable, if otherwise they were free from blame. 

The other ground of liability also fails when once it is admitted that, in 
the absence of the consignees, the company were entitled to land the goods 
and put them in the charge of some third person. No other delivery is, under 
the circumstances, possible. The learned Chief Judge referred to the case of 
Bourne v. Gathffe (7 Manning and Granger, 850). The decision in that case, 
which turned upon the pleadings, rests upon a ground which is absent in the 
present case. The plea was held to be bad, because it did not show that the 
captain had a right to land the goods, or that a reasonable time had elapsed to 
enable the consignees to come and receive them. Under these circumstances, 
it is intelligible that the delivery not being shown to he at a usual place, was 
held not to he a delivery to the consignees. That decision affords no authority 
for the position that the delivery in the circumstances of the present case was 
not in accordance with the contract. The case of Mackinnon v. Minchin 
(6 M. H. C. R., 353), resembles more closely the present case, the bill of lading 
appears to have been similar and there too the consignee did not present 
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himself to take delivery. We think that the [176] conclusion at which the 
Chief Judge arrived is wrong and that judgment ought to have been given for 
the defendants. The costs in this Court will be costs of the suit and follow 
the result. 


[ 19 Mad. 176 ] 

APPELLATE CIVIL. 

The 24th January , 1896. 

Present ; 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 


Kunhi Mamod (Defendant No. l) Appellant 

versus 

Kunhi Moidin (Plaintiff) Respondent." 


Muhammadan law — Relinquishment of rights of inheritance— Relinquishment 
executed before ancestor's death. 

A Muhammadan sued to recover his share of the property by his mother decease^. It 
appeared that before her death he had by a registered deed in consideration of Rs. 150 
renounced all his claims on her estate : 

Held , that the renunciation was binding on the plaintiff. 

SECOND Appeal against the decree of A. Venkataramana Pai, Subordinate 
Judge of Calicut, in Appeal Suit No. 535 of 1894, modifying the decree of 
P. Govinda Menon, District Munsif of Betutnad, in Original Suit No. 432 of 
1892. 

The plaintiff sued to recover his one-half share in the estate of his mother 
who died in 1890. The first defendant was the plaintiff’s brother and he 
pleaded that by a registered document, dated the 15th March 1884, and execut- 
ed by the plaintiff in favour of his mother, the plaintiff had in consideration of 
Rs. 150 paid to him in respect of the share in her estate to which he would 
become entitled on her death acknowledged satisfaction of all his claims thereto 
and admitted that he had no longer any right whatever to her properties. 

The District Munsif held that this instrument was invalid for the reason 
that the rights thereby renounced had not then vested and he passed a decree 
for plaintiff. This decree was confirmed with a slight modification by the 
Subordinate Judge. 

[177] Defendant No. 1 preferred this second appeal. 

Subramania Sastri for Appellant. 

Respondent was not represented. 

Judgment. — The Courts below have allowed plaintiff a share in items 1, 
3, 5, 6, 7 and 9 in schedule A on the strength of the decision in Mussummant 
Khartum Jan v. Mussummant Jan Beebee (4 S. D. A., 210), We have referred 
to the report itself, and are of opinion that the case is not one of any great 

* Second Appeal No. 132 of 1895. 
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authority. It is true that the majority of the Muhammadan law officers 
expressed the opinion that the renunciation was not valid on the ground that 
the right had not vested, but the opinion was not unanimous, and eventually 
the Sadr Court held that the receipt of the money had not been satisfactorily 
proved. Here, however, it is not denied that plaintiff received the money, and 
there is the further difference that the right had vested, but that provision 
was made for the mother by setting apart some property for her* maintenance 
for her life, after which the plaintiff accepted the money value of his share. 
Primd facie there is nothing illegal in the transaction and in the absence of 
clear proof that it is forbidden by Muhammadan law, we think plaintiff 
should be held to be bound by it. 

The only other point taken is as to the moveables, but this is a question of 
fact on which the Subordinate Judge has given a finding, though the evidence 
upon which it is based is rather vague. 

The decree must be modified by disallowing plaintiff's claim to items 1, 3, 
5, 6, 7 and 9 in schedule A and in other respects confirmed. 

The appellant will be allowed the costs of the appeal. 

We' do not interfere with the award of costs in the Courts below. 


[178] ORIGINAL CIVIL. 


The 25th October , 1695. 

Present : 

Mr. Justice Subramania Ayyar. 

Kuppusami Naidu (Plaintiff) 

versus 

Smith and Company (Defendants).* 

Building Contract — Breach — Power of re-entry — Certificate of architect , how 

far conclusive . 

By a building contract uttered into between plaintiff and defendants, it was agreed 
that plaintiff should erect certain premises on behalf of the defendants at the rates specified 
in the bill o! quantities annexed. The agreement provided that defendants should pay the 
plaintiff at the rate of 90 per cent, upon the value of work executed and materials laid 
down as certified by the architect, and that should defendants make default in so doing for 
a period beyond fourteen days after the amount thereof should have been certified, plaintiff ^ 
should bfrat liberty to suspend the works and requirfe payment of all works exeouted and 
material* laid down. The agreement further provided that, if the contractor should 
suspend or delay the performance of his part of the contract, the defendants might through 
their architect give notioe requiring the works to be proceeded with and in case of default 
on the part of the contractor for a period of twenty-eight days might enter upon and take 
possession of the premises. It was further provided that the decision of the architect with 

Civil Sw^NoTm of 1894. * ~~~~ 
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respect to the amount, state and condition of the works actually executed or in respect 
to any questions that may arise shall be final. During the continuance of the works 
disputes arose as to the amount due to the plaintiff although certified . by the architect 
as agreed which the defendants did not pay, and iu consequence plaintiff refused to 
continue the work. Whereupon defendants after giving due notice entered upon the 
premises. Plaintiff sued for damages in consequence of the defendants having taken 
possession and for the balance due on the accounts : 

Held, (1) that the defendants committed a breach of the contract by refusing to pay 
the full amount due under the architect’s certificate ; 

(2) that the plaintiff having thereupon rescinded the contract which he was not 
entitled to do, the defendants were entitled after due notice to enter and take possession : 

(3) that in the absence of proof of collusion between the architect and the plaintiff, 
the defendants wore bound by the architect’s certificate as to the amount duo to the plaintiff. 

The plaintiff agreed to build for the defendants certain premises under a 
written contract, dated 21st August 1893, whereby William Norman Pogson 
was appointed architect. The following portions of the said contract are 
material 

[179] Paragraph 13. “ If the contractor shall suspend or delay the 

performance of his part of this contract, Messrs. W. E. Smith and Company 
by and through their architect may give to the contractor notice requiring the 
works to be proceeded with, and in case of default on the part of the contractor 
for a period of twenty-eight days, it shall be lawful for Messrs. W. E. Smith and 
Company by their architect to enter upon and take possession of the works. 

Paragraph 14 “ When the value of the works executed and materials 

laid down upon the 9ite for use in executing the works and not included in 
any other former certificates shall, from time to time,, amount to the sum of 
Rs. 3,000 (but not exceed Rs. 6,000 per mensem) at the architect’s reasonable 
discretion, the contractor shall receive payment at the rate of ninety per cent, 
upon such value certified for by the architect. 

Paragraph 16. “ If Messrs. W. E. Smith and Company shall make 

default in paying any moneys to which the contractor may become entitled for 
a period beyond fourteen days after the amount thereof shall have been 
certified, the contractor shall be at liberty to suspend the works and to require 
payment for all works executed and all materials laid down on the site and 
for any loss which he may sustain upon any goods or materials purchased for 
the works, and in such case the contractor shall not be bound to proceed 
further with the works contracted for. The contractor shall be entitled to 
such interest and at such rate as the architect shall certify upon all moneys 
payable to him, payments of which have been unduly delayed. 

Paragraph 17. “The decision of the said William Norman Pogson with 
respect to the amount, state and condition of the works actually executed, or 
in respect to any and every question that may arise concerning the construction 
of the present contract or the said plans or drawing specification, hill of 
quantities for or in anywise relating thereto shall be final and binding and 
without any appeal whatever.” 

The work appears to have been in progress from October 1893 to May 
1894, when the plaintiff stopped building. In February 1894, certain iron 
columns for the building works arrived in Madras, and at the instance of 
Mr. Pogson the defendants advanced Rs. 1,000 to enable plaintiff to pay for them, 
and it was agreed that the amount so advanced should be adjusted at the 
time of the next certificate, although there was a dispute with regard 
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to the mode in which the adjustment was to be made. The next certificate 
for Rs. 6,840 was granted on the 4th April 1894, and was presented to 
defendants who paid on the 6th April Rs. 200, and on the 7th April Rs. 3.500; 
but further payments were postponed pending the receipt of some information 
from the architect, who furnished an account showing that, after deducting 
Rs. 10,226 already received by the plaintiff up to 4th April including the 
Rs.1,000 paid on 16th February for the iron columns, the balance due to plaintiff 
was Rs. 7,082-8-0. With regard to further payment on this certificate, disputes 
arose and eventually on 14th April defendants paid the plaintiff a further sum 
of Rs. 2,140, making up the total payments on this certificate to Rs. 5,840 out 
of Rs. 6,840, the total amount due under the certificate less ten per cent, 
provided by the contract. The deficiency of Rs. 1,000 seems to have arisen 
from the fact that the defendants deducted this amount from the money due 
under this certificate, while the plaintiff alleged as the Court found, that credit 
had already been given to defendants for this Rs. 1,000 by the architect when 
giving his previous certificate. Further correspondence ensued in which the 
architect tried to convince the defendants of their mistake but without effect ; 
and on the 21st May the plaintiff gave notice to the defendants that he 
suspended work and asked for the settlement of all his accounts within ten 
days. On the 31st May plaintiff wrote insisting on payment of the amount 
of the certificate in full, and defendants wrote to the architect asking him to 
tell the plaintiff that they would pay him Rs. 1,000 less 10 per cent. On the 
1st June plaintiff wrote to the architect that he wanted to ho paid the full 
amount as per bill of works. On the 5th Juno the defendants wrote to the 
plaintiff that if he delayed in proceeding with the work for twenty-eight days 
they will take possession of the premises and 'proceed to complete the work. 
On the 6th July the defendants offered through the architect to pay the 
plaintiff Rs. 2,500 on condition he resumed work at once. On the 9th July 
plaintiff replied saying that the matter was in the hands of his solicitor. On 
the 10th July, defendants took possession of the premises. 

Mr. J. II. M . Ryan and Mr. F. FI. Bakewdl for Plaintiff. 

Mr. K. Brown and Mr. R. F. Grant for Defendants. 

Judgment: -The plaintiff Coopooswamy Naidu sues the defendants Messrs. 
Smith and Company for the sum of Rs. 21,984-13-4 C 181 ] said to be due 
to him in consequence of their having broken the contract entered into by him 
with them on the 23rd August 1893, with reference to the construction of their 
new premises on which he had been working from October 1893 till May 1894 
when he stopped building. The defendants deny the breach alleged and their 
liability to pay the amount claimed. The main questions for determination are 
(1) Did the defendants break the contract ? (2) What amount, if any, are they 

bound to pay ? These questions involve the decision of certain subsidiary 
points which will be dealt with in their proper place under the respective 
heads. Now as to the first question the facts, so far as they are material to it, 
appear so clearly in the written communications, which passed from time to 
time between the parties and between one or other of them, and Mr. Pogson 
appointed as the architect of the building that for a clear comprehension of 
them I need scarcely do more than set out the correspondence quoting the 
words of the particular communications when necessary and add my own 
observations as to the two or three circumstances about which there is 
some dispute. 

It is sufficient to begin with what occurred since February 1894. In that 
month, certain iron columns which had been ordered by the plaintiff arrived 
at Madras, Though according to the contract the defendants were not bound 
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to pay the plaintiff any money except for work actually executed or material laid 
down upon the site of the building and certified to by the architect, yet, at the 
instance of Mr. Pogson, the defendants advanced to the plaintiff on the 16th 
February Rs. 1,000 to enable him to pay for the said columns. That the amount 
was to be adjusted at the time of the next certificate is admitted by both parties, 
although there is a dispute as to the particular mode in which the adjustment was 
to be made. On behalf of the plaintiff it is sought to be established that 
Mr. Pogson was to give credit for the said amount and givd'a certificate for the 
balance, whilst on behalf of the defendants it is urged that the understanding was 
that they themselves should deduct the amount when payment on account of the 
next certificate is made. Oral evidence has been adduced in support of these 
respective contentions. But I am not inclined to accept either version. My 
opinion is that at the time the advance was made neither party thought it 
necessary to define that in adjusting the amount the procedure was to be the 
one [182} or the other. And considering that the adjustment was to take place 
without much delay, it is hardly likely that the parties felt any necessity for 
being so precise in the matter as they sure now anxious to make out. If any 
distinct arrangement was entered into about the money, some writing would 
have passed stating the exact understanding which would not have been left to 
depend upon mere memory. I believe there was no definite agreement in 
the matter, a view which is confirmed by Mr. Pogson’s letter of the 15th 
February, wherein he asks the defendants to pay the amount on accountkas 
well as by Exhibit 41, the plaintiff’s receipt for it dated the 16th, in which the 
payment is endorsed in similar terms. 

„• The next certificate previously spoken of was granted on the 4th April 
1894, Exhibit C, and was presented by the plaintiff to the defendant, who^paid 
him on the 6th Ss. 200 and on the 7th Rs. 3,500. They appear to have post- 
poned further payment pending the receipt of some information for which they 
had applied to Mr. Pogson. He says that he sent them Exhibit DD which is 
headed ‘‘items of works comprising the third instalment of payment ” and 
which shows that, after deducting Rs. 10,226 received by the plaintiff up to the 
4th April including the Rs. 1,000 paid on the 16th February for the iron 
columns, the balance due to him was Rs. 7,082-8-0. The defendants say that 
Exhibit DD never reached them, but it seems to me they are wrong in saying 
so. I think that this is the enclosure referred to in Exhibit CC written by the 
defendants to Mr. Pogson on the 9th April and which runs : “ With reference to 
the enclosure and at the request of Mr. Cormac (the clerk of the works appoint- 
ed by the defendants) we have to return the certificate and to ask that you 
will be so good as to alter the amount to Rs. 5,385.” For these figures appeared 
to have been arrived at by deducting from Rs. 7,082-8-0, the sum of 
Rs. 1,000 and the 10 per cent, (a deduction provided for under paragraph 13 of 
the contract) on the balance Rs. 6,082-8-0. The exact sum would be Rs. 5,3?4-8-0 
instead of Rs. 5,385. What the* small difference of Rs. 10-8-0 consisted of 
does not appear, but the language of Exhibit GG clearly points to the enclo- 
sure being different from the certificate which the defendants wanted to be 
modified. However this may be, on the very next day Mr. Pogson addressed 
the defendant Exhibit EE which ought to be quoted. He writes : 44 1 measured 
up the works and send you the bill of quantities (Exhibit FF). [188] 
The present value of the works is Rs. 19,491, accordingly the certificate 
1 granted for Rs. 7,600 is quite reasonable and fair. I trust, under these 
circumstances, you will pay the amount certified for. I went over the amount 
with Mr. Connac here yesterday and this morning my measurements show that 
my certificate valuation is below the value.” On the 14th April the defendants 
paid the plaintiff Rs. 2,140, which brought up the total payment to Rs. 5,840. On 
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the same day they wrote to Mr. Pogson: “ We Have paid to Mr. Oooppoosawmy 
as per your certificate. We have done this under protest, there being several 
items in the bill (FF) that will have to be adjusted on your return to 
Madras.” In making the statement “ we have paid Oooppoosawmy as per 
your certificate,” the defendants seem to have ignored the fact that Mr. Pogson 
had already included the Rs. 1,000 paid in February in the Rs. 10,226 for 
which he gave credit to the defendants in arriving at the balancfe in Exhibits 
DD and FF, and >to have thought that they were entitled to treat that 
amount as a payment towards the amount of Exhibit C. For otherwise the 
defendants would have had to pay the plaintiff Rs. 6,840, the amount of 
the certificate less 10 per cent. The plaintiff, however, was not satisfied and 
he wrote to the defendants on the 21st April complaining that he had not 
received full payment (Exhibit D). The defendants’ reply to this dated the 
same day runs : “ In reply to your docket we consider the amount of 

Mr. Pogson 's certificate has been fully paid. As regards the Rs. 1,000 advanced 
you for iron work, Mr. Pogson at the time said it was to be deducted from 
your next bill; this we have done ; until Mr. Pogson’s return we can do nothing 
in the matter.” On the 28th April the plaintiff wrote to Mr. Pogson that he 
had received only Rs. 5,840, and asked him to give a fresh certificate to enable 
him to get full amount for works done up to that date. In forwarding the 
said letter, Mr. Pogson wrote on the same day to the defendants thus : “I 
herewith enclose a letter from your contractor, wherein he says that he has 
only received part of the payment of my certificate. I cannot understand this, 
for on the 21st instant you write to me and say that you have paid him the 
full amount of Rs. 6,700 (? 7,600) less of course .10 per cent, as per agreement. 

I think there must be some misunderstanding, so kindly explain.” The defen- 
dants do not appear to have answered Mr. Pogson at once. They, however, 
wrote to him on the 14th [1843 May (Exhibit JJ) wherein after taking objec- 
tion to several items mentioned in the bill of works conclude with the 
observation that they had deducted out of the amount of the certificate 
Rs. 1,000 advanced for the iron work. On the 7th May, Mr. Pogson replied 
by Exhibit KK, in which he enters into an explanation as to the items objected 
to by the defendants, which it is unnecessary to repeat. But his observations 
as to the Rs. 1,000 ought to be quoted. He says: “In regard to the Rs. 1,000 
advance for iron works, the figure your clerk gave me from your ledger was 
Rs. 10,226, which included this advance. In consideration that I granted only 
Rs. 7,600, in lieu of the actual amount of Rs. 9,265-9-11, I fail to see why 
you should dispute my certificate at all. The contractor complained bitterly, 
because I would not grant him the full amount of Rs. 9,265-9-11 and says it 
is impossible for him to advance the works unless his dues are paid in whole ; 
however, I refused to listen to his pleadings. You may fully depend upon me 
that I will not be too lenient in granting him excess payment as. I fully know 
and feel that I am responsible for all mdney spent. On the other hand, I 
must ask you to remember the terms of the agreement, wherein it says that 
the architect shall decide the amount due to the contractor and that his deci- 
sion shall be final and binding and without appeal. See clause 17. The 
keeping back of the payments on certificate beyond fourteen days exposes you 
to the contractor’s enforcing clause 16 and breaking the agreement, and this is 
what I seriously wish to avoid.” But the explanation had no immediate 
effect upon the defendants, and the plaintiff on the 21st May gave notice to 
the defendants that he suspended work and asked for a settlement of all his 
accounts within ten days (Exhibit G). On the next day Messrs. Barclay, 
Morgan and Orr replied on behalf of the defendants stating that the latter had 
committed no default (for which a reason is assigned by the solicitors which 
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I shall consider later on) and calling upon the plaintiff to proceed wilna the 
works at once, and on his failing to do so, that will be treated as a breach of 
his agreement and the contract put an end to. On the 31st May, the plaintiff 
answered by Exhibit J, wherein he insisted upon compliance with his previous 
demand. The defendants relented and wrote to Mr. Pogson asking him to tell 
the plaintiff that they would pay him Rs. 1,000 less 10 per cent, if he would 
call on thefn (Exhibit K). But tho plaintiff on the 1st June wrote' to 
Mr.[l85] Pogson that he wanted to be paid the full amount? as per bill of works 
FF. On the 5th June the defendants wrote to the plaintiff that, if he delayed 
in proceeding with the work for 28 days, they will take possession of the 
premises and proceed to complete the work. The plaintiff, however, took no 
notice of the communication. On the 6th July the defendants offered through 
Mr. Pogson to pay the plaintiff Rs. 2,500 on condition he resumed work at 
once. On the 9th July, the plaintiff replied to say that the matter was in the 
hands of his solicitors, Messrs. Branson and Branson (Exhibit P). This was 
sent by Mr. Pogson to the defendants on the 11th, and they took possession 
on the 12th. • 

Having thus stated, though at some length, nearly all that appears to me 
to be necessary for the proper understanding of the question under considera- 
tion, I shall now proceed to deal with the points at issue. 

Now the plaintiff’s contention is that the defendants broke the contract 
by withholding payment of the Rs. 1,000 required to make up the Rs. 6,840 
due to him under the certificate (Exhibit C) less 10 per cent., and secondly by 
taking possession of the premises on the 12th July and proceeding wijh the 
work. I shall first take up the former contention. The answer of the defen- 
dants to this is that, according to the proper construction of the 14th paragraph 
of the contract, the plaintiff was not entitled to claim in any one month pay- 
ment of more than Rs. 5,400, i.e ., Rs. 6,000 less 10 per cent. The portion of 
the said paragraph material for the present purpose runs : “ When the value of 
the works, executed and materials lq,id down upon the site for use in executing 
the works and not included in any other former certificate shall, from time to 
time, amount to the sum of Rs. 3,000, but not exceed Rs. 6,000 per mensem 
at the architect’s reasonable discretion, the contractor shall receive payment 
at the rate of 90 per cent, upon such value certified by the architect until the 
value of the works actually executed shall amount to 50 per cent, of the full 
amount of the contract.” The manifest and immediate object of the clause is 
to point out how the architect should, in granting certificates during the progress 
of the building, distribute the value of the work done or materials laid down 
upon the site over the period that may elapse between the commencement of 
the work and the time when the value of the works actually executed comes 
up to 50 per cent, of the full amount of the contract, as is unquestionably 
shown by [186] the existence in the clause of the term "per." That the above 
is the correct interpretation of the term will appear from the judgment of Lord 
SELBORNE in Pryce v. Monmouthshire Canal and Railway Companies (L. R., 
4 App. Cases, 216) where in construing the words “ per ton per mile not exceed- 
ing ” the following passage occurs : “ And I agree with Lord Justice JAMES 

that the Latin preposition 'per' as it is adopted into our popular language and 
as it is here used, properly and primarily signifies the distribution of the charge 
over the whole aggregate weight of goods for the whole aggregate distance that 
they are, conveyed, tons and miles being mentioned only as common measures 
of weight and distance convenient for the measurements which this maximum 
scale would necessarily require.” And it is hardly necessary to say that the 
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term has the same meaning when it is used, as it here is, with reference to a 
word denoting time, as it has when it governs words indicating quantity or 
distance as it did in the case above referred to. 

To illustrate my meaning, suppose the plaintiff had laid down upon the 
premises, in the very first month he commenced to work, materials of the value 
of Rs. 12,000. The architect would have had to distribute the amount over 
that and the next month, and givtd to the plaintiff, if he applibd for it, one 
certificate for half {he amount in the former and another for the remainder in 
the latter month. But suppose the plaintiff had chosen to wait and asked at 
the end of the two months one certificate for the whole amount, could the 
architect have refused to comply with the request ? On the face of the clause 
in question, I fail to see anything to prevent the grant of such a certificate. 
And considering that, by multiplying the maximum mentioned in the clause by 
the number of months which have expired since the commencement of the 
work, the defendants could ascertain the possible limit of their liability to the 
contractor, I do not see what reasons there are for thinking that they 
were not expected to be ready to* meet such liability. If, however, the 
intention was as alleged on behalf of the defendants that whatever the 
amount of a certificate or certificates granted in accordance with the rules 
laid down for the architect's guidance may be. the defendants had not 
to pay more than a certain amount in any one month, why was that 
not stated in plain and unambiguous language ? A few words such as 
[187] “ provided Messrs. Smith and Company shall not be liable to pay in any 
one month a sum exceeding ” would have aptly conveyed the alleged intention. 
But why, instead of that simple course, this round-about and to my mind 
alay>st unintelligible way of expressing the alleged intention was adopted, I find 
it difficult to understand. It is quite true that the direction to the architect to 
distribute the amounts to be certified in the manner prescribed would, in some 
measures, affect the amounts to be paid until the 50 per cent, limit is reached. 
But that would be only as an indirect result of the provisions which were in- 
serted for a different purpose. The construction suggested on behalf of the 
defendants makes what would thus he consequential and secondary the primary 
object and involves a serious modification of the sense of thq clause according 
to its ordinary and grammatical interpretation. Moreover the conduct of the 
defendants themselves shows that the construction suggested on their behalf is 
an after-thought. During the cross-examination of the plaintiff the learned 
Senior Counsel for the defendants wanted to be allowed to prove by oral 
evidence that the words “ but not exceed Rs. 6,000 ” in the paragraph in ques- 
tion were inserted for the express purpose now alleged. If this were a fact 
one would expect that the defendants would have taken the present objection 
the moment the certificate (Exhibit C) was presented for payment. But sin- 
gularly enough in none of the letters to the plaintiff or to Mr. Pogson is there a 
word about it. It was left for their solicitors to make the discovery for the 
construction in question is first suggested in their letter to the plaintiff, dated the 
22nd May 1894, Exhibit H, already referred to. I have therefore no hesita- 
tion in holding that the defendants’ contention is unsustainable, and that in 
refusing to pay for more than fourteen days allowed by the contract the 
Rs. 1,000 due to the plaintiff under Exhibit C even after it was pointed out by 
Mr, Pogson that the advance for the iron columns had been included in 
Rs. 10,226 for which he had given the defendants credit in framing the 
certificate, they broke one of the terms of the contract. . . 

The second point is whether there was a further breach of contract on the 
part of4he defendants in their having entered into possession in the middle of 
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July forjthe purpose of taking steps to complete the works, which had beeif at 
a standstill since 22nd May. The contention of the plaintiff is that in conse- 
quence of the [ 188 ] defendants! failure to pay the Bs. 1,000 he suspended the 
work, but temporarily under paragraph 16 of the contract and that the defen-, 
dants’ interference during the period of suspension was not lawful. The con- 
tention on the other side is that the suspension was not merely temporary 
that there was a complete cessation of work and recission of the contract and 
that their taking possession was lawful. I agree with the defendants on grounds 
which I shall now consider seriatim . 

In the first place I am of opinion that the plaintiff did not merely suspend 
the work for a time, hut that he, inconsequence of the defendants’ default^ 
rescinded the contract as he was empowered to do under the paragraph 
referred to, which after providing that the plaintiff may suspend the work and 
demand payment of moneys due to him adds *' and in Buch case the contractor 
shall not be bound to proceed further with the works.” That the plaintiff did 
enforce this clause is clear from Exhibit G, wherein on the 21st May he wrote 
to the defendants “I beg you will take notice that I have suspended all works 
connected with your new building as youTiave failed to fulfil several considera- 
tions written in the agreement, dated 21st August 1893, and I am also afraid 
to continue the work further as you have more than once interfered with me 
against the agreement, and I therefore beg you will be pleased to settle all my 
accounts connected with the above work within ten days from this day, after 
which I am not responsible for the loss or damage sustained by your property in 
the new premises .” Even if I were in error in inferring from the said letter 
that the plaintiff intended to enforce the clause of paragraph 16 quoted above, 
it seems to me that the letter coupled with his subsequent conduct brings the 
case within the latter part of the rule laid down in Mersey Steel and Iron Qom- 
pany v. Naylor Benzon and Co ., (L. B. 9 App. Gases, 434) where Lord SEL- 
BOURNE states it thus : “ According to the authorities, and according to sound 
reason and principle the parties might have so conducted themselves as to 
release each otber from the contract and that one party might have so conducted 
himself as to leave it at the option of the other party to relieve himself 
from a further performance of the contract.” Admittedly subsequent t6 
the date of G the plaintiff was requested several times to go on [1893 with 
the work; but he persistently refused to comply with the demand. The 
fair inference to be drawn from it is that he treated the contract as at an 
end in consequence of the default of the defendants, who though, of course, 
liable to pay him according to the contract what was till then due to him, 
were, however, thereby released from liability to future performance. Another 
ground on which the resumption of possession is justified is that the defendants 
being dissatisfied with the suspension of the work gave the plaintiff under 
paragraph 13 of the contract notice (Exhibit N) on the 5th June calling upon 
him to go on with the work, and as the plaintiff did nothing for more than 
the 28 days specified in the paragraph, the defendants had every right to enter 
into possession, which they accordingly did. These facts are admitted and the 
provisions relied upon in my opinion entirely support the defendants’ conten- 
tion. Should it, however, be thought that paragraph 16 of the contract must 
be read independently of 13 and that the provisions of the latter are inappli- 
cable to suspension under the former, even then it cannot, I think, be rightly 
argued that the plaintiff was entitled to stop the work as long as he pleased, 
simply because paragraph 16 specifies no time during which such suspension 
may last. For 'the fact that time is not specified or not so specified as to be 
pi the essence of the contract does not affeot the general right of either party 
to require completion on the other part within reasonable time and give notice 
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of his intention to rescind the contract if the default is continued-'' Pollock 
on Contracts, 6th edition, 488, Green v. Sevin (L. R., 13 Ch. D., 699). Moreover, 
it having been held that the Court may infer * from the nature of a contract, 
even though no time be specified for its completion, that time was intended to 
be of its essence to this extent, that the contracting party is bound to use the 
utmost diligence to perform his part of the contract, Macbryde v. Weekes (22 
Beay*, 633), having regard to the fact that any delay in cases like the present 
would prove detrimental to the building owner and taking also into consideration 
that in oases falling within paragraph 13, delay for more than four weeks after 
notice is expressly made improper, I think the refusal by the plaintiff to go on 
with the work from 22nd May to the middle of July was, according to the 
authorities, such as to entitle the [190] defendants to rescind the contract and 
enter into possession. I accordingly hold that there was no breach of contract 
on the part of the defendants in having done so. 

The next question is as to the amount to which the plaintiff is entitled. 
The claim for Rs. 12,000 stated to be the damages due to the plaintiff in con- 
sequence of the defendants having* taken possession in July fails, as I have 
arrived at the conclusion that the resumption of possession was rightful. 

The remaining question is what is the amount due to the plaintiff by the 
defendants on account of their failure to pay the Rs. 1,000, the balance due 
under the certificate (Exhibit C) and the consequent breach of contract. The 
plaintiff’s right in this respect is clearly defined in paragraph 16 of the con- 
tract itself, which entitles him only “ to payment for all works executed and 
for all materials laid down on the site and for any loss which he may sustain 
upon any goods or materials purchased for the works.” These explicit pro- 
visions, however, have, for some reason or other, not been attended to in 
framing the plaint, the schedule to which does not state the value of work 
done or the materials laid down upon the site or loss sustained ; but instead 
gives the prices of materials alleged to have been purchased and details of 
other expenses said to have been incurred by the plaintiff in connection with 
the building in general. And nearly half the time taken up by the trial was 
spent in investigating the question of the truth and correctness of the state- 
ments in the said schedule. In thus departing from the plain directions of 
the contract the plaintiff has followed an entirely erroneous course and con- 
sequently I refrain from discussing the evidence adduced with respect to this 
part of the case. I would only observe that, even if I were of opinion that 
the claim thus made by the plaintiff were regular, I should hesitate very much 
to allow it without considerable reductions, since the oral evidence in support 
of it, which is chiefly that of the plaintiff, has to be received with great caution 
as his cross-examination clearly 3hows, and since the accounts (Exhibit 2 series) 
produced to corroborate the oral testimony appear to be books not kept in the 
usual course of business, but prepared in view to this litigation. (His Lordship, 
after discussing the evidence for plaintiff, as to the amount due and declining 
to act upon it, continued as follows) : — \ 

091] I now pass to consider that of Mr. Stephens, ^called on behalf of 
the defendants. I am unable to accept this either, exoept as to the items 
appearing at the end of Exhibit 44, and amounting to Bs. 2,960-12-7, the 
correctness of whioh I see no reason to question. In coming to'this oonclu-* 
sion, I am not to be understood as in any way doubting Mr. Stephens’ ▼eraeity; 
for be. appeared to me to be a disinterested and straightforward witness. But, 
as observed by Denman, J., in Stevenson v. Watson (L. R., 4 C. P. D., 161) 
“ it f ratten tly happens, that there will be shilled architects called on one side 
and ft the other, who very often honestly differ as to the proper mode of 
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measuring up and disagree to the extent of hundreds of pounds as to what is 
owing under a bill of quantities.’ 1 Further, the evidenoe of architects as to 
valuation is in truth expert testimony, which the Court has little means of 
testing except perhaps where the conduct of the parties interested furnishes 
some sort of guide to forming an opinion in the matter as, I think, is the case 
in the present instance. Testing it in this way, though Mr. Stephens’ measure- 
ments appear '’to be very accurate, his rates, I conclude, are lower than they 
should be. For if, as Mr. Stephens thinks, that up to the 10th April the 
work executed and materials laid down upon the site amounted to only about 
Rs. 13,600 in round numbers, it is scarcely likely that the defendants who, 
from the correspondence produced in this case, appear to have exercised great 
watchfulness over the works, notwithstanding the employment by them of 
Mr. Pogson and a competent clerk of the works, Mr. Cormac, lately an Assistant 
Engineer in the Public Works Department, would not only have paid the 
plaintiff over Rs. 15,000, but also consented to give him the further sum of 
Rs. 2,500, which they offered through Mr. Pogson on the 6th July (Exhibit O). 

• 

It remains for me to deal with Exhibit FF, dated the 10th April, submitted 
by Mr. Pogson in his capacity of architect under the contract to the defendants 
in consequence of the objections taken by them to Exhibit DD and the certi- 
ficate (Exhibit C) and which (FF) was clearly intended to be a decision (see 
Exhibit KK) under paragraph XVII of the contract, whereby the architect’s 
decision “ with the respect to the amount, state and condition of the works 
actually executed or in respect to any and every question that may arise 
concerning the construction of the [ 192 ] present contract or the said plans or 
drawing specification, bill of quantities for or in anywise relating thereto shall 
be final and binding and without any appeal.” The defendants impeach this 
valuation on the ground of collusion between Mr. Pogson and the plaintiff. 
The only allegation made in support of the plea of collusion is that there was, 
unknown to the defendants, a contract between Mr. Pogson and the plaintiff, 
that the latter was to pay the former 2i per cent, on the estimated value of 
the buildings for his services as a quantity surveyor and that such contract 
gave Mr. Pogson an interest which rendered him incompetent to give a binding 
decision. On behalf of the plaintiff the existence of the alleged agreement is 
denied. But assuming for argument that there was such an agreement, I fail 
to see how it was likely to render Mr. Pogson partial to the plaintiff as against 
the defendants who were under a contract to pay Mr. Pogson at the rate of 5 
per cent. On the contrary, I should think the alleged agreement would only 
go to reduce somewhat the “ unindifferency ” [as it was called in Banger v. 
Great Western Bailway Company (5 H. L. C., 88)] , that Mr. Pogson would 
otherwise, upon the defendants’ theory, have shown to them. Be this as it 
may, the point is whether, supposing that Mr Pogson acquired in consequence 
of the alleged contract an interest as stated, it affects the validity of his decision 
as contended on behalf of the defendants. In this connection their counsel, 
during the argument, treated Mr. Pogson as if he weie an arbitrator. The 
authorities on this point are not however very decisive as will be seen from a 
few to which I shall refer. In Scott v. Corporation of Liverpool (3 DeG. & J., 
368) Lord CheTjMSFOBD, L. C., observes— “But where the contract provides 
for the determination of the claims and liabilities themselves of the contractor 
by the judgment of some particular person this would be incorrectly called a 
provision for submission to arbitration, as no dispute can exist in such a case 
as everything being dependent upon the decision of the individual named and 
till lie has spoken, no rights can arise which can be enforced either at Jaw or 
in equity/’ " 
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In Wadsworth v. Smith ( L. R., 6 Q. B. f 336), OoCKBUBN, C.J., says : “ I am 
of opinion that in section 17 by ( an agreement or submission or arbitration by 
consent ' is meant an agreement by wbioh it is intended by the parties that the 
matter shall be submitted to a judicial enquiry [ 193 ] before a person chosen 
between them instead of being left to the ordinary proceedings of a Court of law 
and not merely left to the uncontrolled and offhand decision of some architect 
or surveyor to be appointed by one of the parties only. Here the*clause in ques- 
tion gives the defendant power to put an end to the agreement if there is 
unreasonable delay or unsatisfactory conduct on the part of the plaintiff, such 
delay or unsatisfactory conduct to be ascertained and decided in writing by Messrs. 
Soargill and Clarke, the defendants’ architects, for the time being, against whose 
decision there shall be no appeal. I am by no means disposed to say that this 
amounts to a submission to arbitration, although it is certainly wider and 
different from many of the ordinary clauses as to the certificates of architects 
which have occurred in cases under building contracts and which have been 
determined to be binding on the builder and not to be clauses of arbitration.” 
BLACKBURN, J., remarks : “ Where by an agreement the right of one of the par- 
ties to have or do a particular thing is made to depend upon the determination 
of a third person, that is not a submission to arbitration nor is the determination 
an award ; but where there is an agreement that any dispute about a particular 
thing shall be enquired of and determined by a person named, that may amount 
to a submission to arbitration and the determination though in the form of a 
certificate be an award.” Hannen, J., says : " I think this is not an agreement 
or submission to arbitration. The clause in question seems to me no more than 
an extension of the ordinary clause in building contracts, that the certificate 
of j)ie architect shall be conclusive as to the work done and the mode of doing 
it.” Perhaps the statement most favourable to the contention put forward on 
behalf of the defendants is a dictum of Denman, J., in Stevenson v. Watson 
(L .R., 4 C. P. D., 161) already referred to, wherein the architect's duties are 
stated to be “very analogous to the duties of an arbitrator ; ” but this is qualified 
by the statement “ I do not intend to hold that he is to all intents and 
purposes an arbitrator.” But supposing that the being interested is necessarily 
a disqualification in arbitrators in the strict legal sense — a question on which I 
express no opinion — it does not follow that the same is true with reference to 
persons occupying the position which Mr. Pogson occupied here. In support 
of this view it is sufficient to refer to the observations of Baron [194] Bram- 
WELL in Ellis v. Hooper (3 H. and N„ 767) in which, a dispute having arisen 
as to the result of a horse race, the stewards (who by the rules of the course 
were to be arbiters of all disputes) decided against a horse against which one 
of them had made a bet, it was held that the decision of the stewards was not 
invalid on the ground of one of them being an interested arbitrator. Baron 
Bramwell said “the question put by my Brother Watson in the course of the 
argument seems to be decisive, viz., is there any implied condition that the 
appointed arbitrators or judges shall be without power if one of them becomes 
interested in the event of the race ? If none exist, then, is there any general 
proposition of law that whenever a dispute referred to one or several persons, 
his or their power shall cease if any of them becomes interested on the event. 
I know of no such rule. When the parties agree to refer a matter they may, 
if they please, insert a condition to that effect ; but if they do not ^hy should 
we make such a condition for them? ” [Ellis v. Hooper (3 H. and N. t 767)] . 
And these observations were referred to with approval by MtJTTU&AMl Ayyar, 
J., in The Secretary of State for India v. Arathoon (I. L. R., 5 Mad., 181). Since, 
in the contract here, there is no condition that Mr. Pogson should not be 
interested, the agreement set up cannot take away his power to act or in any 
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way render his decision not binding. Though such is the conclusion^ at which 
1 have arrived with reference to the legal aspect of the question, 1 wish to add 
that in point of fact no such agreement has been proved. It is quite true that 
Mr. Pogson says he is entitled to receive, in addition to what he gets from 
the defendants, 2J per cent, from the plaintiff, in consideration of the latter 
making use ofJ»he bill of quantities prepared by him (Mr. Pogson). He, how- 
ever, does not base his right to this remuneration on any express promise by the 
plaintiff, but in an indefinite way refers it to a usage prevailing in England 
which, Mr. Pogson thinks, has been adopted in Madras also. The usage relied 
on [upheld by Mathew and A. L. SMITH, JJ., in North v. Bassett (1 Q. B. D., 
(1892), 336} and the contract implied in consequence of it are “ that the builder 
pays tfae quantity surveyor and puts the amount of the fees upon the 
amount of his tender. First of all the building owner agrees to hand over 
the money for the quantity surveyor’s fees to the builder and the builder 
agrees to hold it for the quantity surveyor and the latter agrees that 
El®8] he shall hold it.” In the present case there is really no evidence to 
show that the above usage has been imported into and prevails in this city and 
as to whether the plaintiff’s tender contained any reference to the 2i per cent, 
in question, there is an irreconcilable conflict of evidence which makes it difficult 
to determine what the truth is. But even assuming that the usage and the 
tender in accordance with it have been made out, I fail to see how they help 
the defendants. For, as pointed out in the case cited, the contract to be 
implied from those facts is a tripartite contract which brings all the parties — the 
builder, the building owner and the surveyor — together and to which conse- 
quently defendants would necessarily be parties ; but not, as alleged here, an 
arrangement entered into behind the back and without the knowledge of«the 
building owner. The charge of collusion therefore fails, and Exhibit FF must 
be held to be binding upon the defendants, subject to an unimportant modifi- 
cation with reference to the item of Bs. 526, which includes a sum allowed 
for stained glass admittedly not delivered upon the premises, a modification 
that is permissible, since the architect’s certificate can be attacked not only for 
fraud but for evident mistake also [Hennessy v. Metzger (43 American State 
Beports, 270)] . 

Even if my view as to the conclusive character of Exhibit FF be wrong, 
I am inclined to hold that the amount therein mentioned represents the cost of 
the work done and materials delivered at the site more correctly than either the 
subsequent valuation of Mr. Pogson or that of Mr. Stephens and Exhibit B 
prepared by the plaintiff about the time of Exhibit FF and checked by 
Mr. Cormac goes to confirm my view, because, even after making allowance forone 
or two items not checked by Mr. Cormac, there is not much difference between the 
amountof Exhibit B and that of Exhibit FF. No doubt Mr. Cormac did not take 
any accurate measurements when he checked the amount, but considering his 
long experience as an engineer of some standing and the zeal which he appears 
to have throughout displayed in the interest of his employers, I am inclined to 
think that the figures in Exhibit B, as altered by Mr. Cormac, substantially 
corroborate those in Exhibit FF which, accordingly, I adopt subject to the dis- 
allowance on account of the stained glass, not supplied, of Bs. 263, which in 
the absence of any evidence on the point is, in my opinion, the proper £196] 
amount to deduct, being a moiety of the sum allowed for the stained glass 
windows. With reference to the loss sustained on articles purchased for use 
jn the defendants’ premises, there is no satisfactory evidence, as I entirely 
disbeiievelwhafc the plaintiff says as to the amount alleged to have been 
advanced lo Chander Singh, which is possibly the only item that can be said 
to fall under this head, though even that is extremely doubtful. 
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Upon these findings the amount to 
Rs. 6,992, as shown below : — 


which the plaintiff is entitled is 


RS. 


Total amount specified in FF 

... 

19,491 


Deduct 

263 

•* 

Balance 

19,228 

Add the amount at the end of 

Exhibit 44 

2,960 


Total 

22,188 

Deduct the amount already received by 


the plaintiff 

... 

15,196 

' 

Balance 

6,992 


There will be a decree for the plaintiff for the 9um of Rs. 6,992, with 
interest at six per cent, per annum from the 31st July 1894, the date of the 
plaint, to the date of payment. 

As to costs, the plaintiff on the one hand has failed to establish the breach 
alleged to have taken place in July and his claim to the Rs. 12,000 said to 
be damages sustained by him in consequence of such breach. Further, the course 
adopted by him in putting the other portion of his claim on a footing different 
from that on which it ought to have been put has led to the irrelevant enquiry 
which took up a considerable time On the other hand, there was a breach 
of contract on the part of the defendants who, moreover, have not succeeded 
in proving the plea of collusion. In these circumstances, the proper order to 
make is to direct that the plaintiff pay his own costs and the defendants theirs. 

Branson and Branson , Attorneys for Plaintiff. 

Barclay , Morgan and Orr , Attorneys for Defendants. 


[197] APPELLATE CIVIL. 

The 26th March , 1695. 
Present : 

Mr. Justice Subramania Ayyar. 


Vijendra Tirtha Swami Petitioner 

versus 

Sudhindra Tirtha Swami and others Respondents.* 


Civil Procedure Code , ss . 407 , 409. 

On bearing a petition under s. 409 for leave to sue in formd pauperis , the Court must 
decide whether the petitioner has at the date of the petition a subsisting cause of aotioa 
capable of enforcement, and where the cause of action is barred by res judicata or limitation, 
the petition must fail. 

PETITION under section 622 of the Civil Procedure Code praying the High 
Court to revise the order of 0. Chandu Menon, Subordinate Judge of South 
Canara, in Miscellaneous Petition No. 278 of 1893. 

Petitioner applied for leave to sue in formd pauperis for a declaration that 
be was the guru of the Puttige Mutt in Udipi and to recover from the counter- 

• Civil Revision Petition No. 31 of 1894. 
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petitioner, the present guru, all the property, moveable and immoveable, belong- 
ing to the mutt. The counter-petitioner pleaded that the suit was res judicata , 
because it had been decided by the High Court in Appeal Suit No. 66 of 1881 that 
petitioner (a minor at that time) was a bastard and unfit to be ordained as swami 
by the guru, and that petitioner as well as his guru had been excommunicated 
from caste by proper authority. He further allege! that petitioner was a party 
to that decree; being represented by a proper guardian, and that, after attaining 
majority, he applied for review without success. The counter-petitioner fur- 
ther pleaded that the suit was barred by limitation, since more than nine years 
had elapsed since the date of that decree (26th October 1883) and more than 
six years from the date on which petitioner attained his majority. 

The Subordinate Judge considered that it was competent for him to consi- 
der these questions at this stage, relying on Ghattarpal Singh v. Raja Ram 
(I. L. B., 7 All., 661), Dulari v. Vallabdas Pragji (I. L. R., 13 Bom., 126), 
Tarramoney [1933 Dabee v. Hurro Mohun Chatterjee (11 B. L. R., App., 23), and 
Gunga Dass Adhikaree v. Baboo Kkettur Nath Bose (14 W. R., 281), and, on 
consideration of the facts, finding that the plaintiff’s right was barred by res 
judicata and limitation, dismissed the petition. 

The petitioner appealed to the High Court. 

Pattabhirama Ayyar for Petitioner, j 

Ramachandra Rau Saheb for Respondents. 

Judgment. — It is contended for the petitioner that the Subordinate Judge 
acted illegally and without jurisdiction in taking evidence and going into the 
questions whether the plaintiff’s claim was res judicata and whether it was 
barred by limitation. I cannot accept this contention. Section 409, Civil 
Procedure Code, permits the Court to take evidence and hear the parties for 
the purpose of determining whether the applicant is or is not subject to any of 
the prohibitions specified in section 407. Under the latter section, the appli- 
cation may be refused if the appellant fails to satisfy the Court that he has 
a right to sue. This has been construed to mean that the appellant should show 
that he has a good subsisting cause of action capable of enforcement in Court 
— Chattarpal Singh v. Raja Ram (L L. R., 7 All., 661). 

I think, therefore, the Subordinate Judge was empowered to consider the 
questions raised before him by the counter-petitioner. The case of Koka 
Ranganayaka Ammal v. Koka Venkatachellapati Nayudu (I. L. R., 4 Mad. 4 , 323) 
is not really in conflict with this view. I do not understand that case to lay 
down that the Court is bound by the allegations in the application and can hold 
no inquiry whatsoever as to whether there is any foundation for those allega- 
tions or not. Such a view would be opposed to the provisions of section 409, 
which permits the Court to take evidence. 

It is next argued that even if the Subordinate Judge had power to consider 
the questions of res judicata and limitation, his conclusion against the peti- 
tioner is unwarranted by the circumstances of the case. I am unable to take 
this view. It is true that in a case where there is ground for reasonable doubt, 
leave should be granted and not refused. But this case I consider is a very 
clear case. I therefore hold that the Subordinate Judge was right in conclud- 
ing that the claim was res judicata . I dismiss the petition with costs. 

NOTES. 

. £ The G. P. C., (1908) 0. 83 r. 5 (d) hast made it clear that among the 'grounds on Which 
a pauper application may be rejected is that the “ allegations do not show a cause of action,* * 
These worqs are in the place of the words ‘ his allegations do not show a right to sue in such 
Court/ 

See also 20 AH., 299 ; 27 Mad., 37 ; 4 M. L. T,. 302 ; and the Full Bench decision (1902) 
1IM.L. J., 292 ; 13 425.J 
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[199] APPELLATE CIVIL. 

The 5th and 9th April 1895 . 

Present : 

Mr. Justice Subramania Ayyar. 

*Rama Reddi (Petitioner) Appellant 

versus 

Papi Reddi and another (Counter-Petitioners) Respondents.* 

Succession Certificate Act — Act VIT of 1889 , s$. 6, 19 — Appeal. 

Where a minor petitioner represented by the Court of Wards applied for a succession 
certificate under Act VII of 1889 and the District Court granted the certificate, but ordered 
security to be given by the Court of Wards : 

Held , that no appeal lay from the order requiring security. 

The petitioner, the minor son oi one Tippi Reddy deceased, represented by the 
Court of Wards, applied to the District Court for a certificate to collect debts 
due to the estate of his undivided paternal uncle Papi Reddy and also other 
debts due to the estate of his late undivided cousin Venkata Reddy deceased. 
The petition was opposed by Kamatchi Animal, widow of the late Venkata 
Reddy, who alleged an adoption to her deceased husband. 

The District Judge passed the following order: — “Adoption by deceased 
is alleged by counter-petitioner and denied by petitioner. I cannot decide this 
summarily. Certificate to petitioner on security by Court of Wards or 
Collector. Time two months.” 

The petitioner appealed on the ground that the District Judge was wrong 
in demanding security. 

The Government Pleader (Mr. Powell) for Appellant. 

Mahadeva Ayyar , for Respondent, objected that no appeal lay. 

Judgment:-— The District Judge passed an order directing that a certificate 
do issue in favour of the appellant, a minor under the Court of Wards on 
security being given on his behalf. This appeal is against so much of the 
order as relates to security. The respondent takes the preliminary objection 
that no appeal lies against that portion of the order which is appealed against. 

Referring to a contention that an appeal lies in such cases, MUTTUSAMI 
Ayyar, J., in Sundara Animal v. Kullappa Chetti f observed as follows : — 

[900] " Having regard to the language of section 19, it does not appear 
that an appeal is allowed. It suggests an intention to allow no appeal except 
as to the grant of certificate as was held with reference to Act 27 of 1860 in 
Monmohinee Dassee v. Khetter Qopaul Dey " (I. L. R., 1 Cal., 127). Following 
this view I hold that the objection taken by the respondent is good. The 
appeal fails and is dismissed with costs. 

NOTES. 

[This was followed in (1909) 7 M.L.T., 246 where it was pointed out that there was 
nothing in 20 Mad., 442 opposed to this view. ] 


* Appeal against Order No. 8 of 1894, 
t Appeal against Order No.. 15 of 1894, unreported. 


6 MAD.— 110 
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ORIGINAL CIVIL. 

The 5th September 1895 . 

Present : 

1 Mr. Justice Subramania Ayyar. 

The Madras Hindu Mutual Benefit Permanent Fund (Plaintiffs) 

versus 

Ragava Chetti and another (Defendants). 31 * 

Indian Companies Act — Act X of 1866, s. 4 — Unregistered 
association — Mortgage illegality of — Estoppel. 

In 1868 The Madras Hindu Mutual Benefit Permanent Fund was created for the 
purpose of enabling Hindus to assist one another and invest their savings chiefly on 
landed property, and the doing all such other things as are incidental or conducive to the 
attainment of the above objects. By the rules of the said fund, which was not registered 
under the Indian Companies Act X of 18C6, it was provided that the members should pay 
subscriptions at the rate of Rs. 2-8-0 per share per nnnsem for seven years from the date 
of admission and that at the end of the seven years Rs. 250 shall be paid in full discharge 
of each share. It was further provided that subscribers shall be entitled to borrow money 
from the said fund at interest that a reserve fund be formed and distributed once every five 
years to the subscribers and that surplus collections be distributed among the subscribers 
annually. In 1868 defendant's father borrowed money on mortgage from the fund*in 
accordance with the rules, and the amount was admittedly due at the time of suit. The 
fund 4ras wound up under an order of the High Court, dated 15th September 1877, during 
the lifetime of defendant's father, who, however, took no active part in those proceedings. 
It further appeared that, on the execution of the mortgage, the defendant's father (the 
mortgagor) took a lease from the mortgagees of the houses mortgaged and retained possession 
of them as tenant : 

Held, that the association had for its object the acquisition of gain, that as the 
association consisted of more than twenty members and was not registered, its formation 
was forbidden by the Indian Companies Act X of 1866, s. 4, that the [101] suit mortgage 
having for its object the carrying out of the illegal purpose of the association waB an illegal 
transaction and that the suit must fail. 

Held further, that the defendants were not estopped from setting up the plea of illegality 
either by the order of 1877 or by reason of their predecessor in title having attorned to the 
fund. 

The facts of the case are as follows : — 

The plaintiffs, the official liquidators of an association, called the Madras 
Hindu Mutual Benefit Permanent Fund, sue for the recovery of Bs. 4,645*4-0 
by the sale of two houses in Triplicane mortgaged to the fund under an instru- 
ment, dated 16th December 1866, and executed by one Parthasaradhi Chetti, 
the father of the defendants, and at or about the same time he executed an 
agreement with the association by which he became tenant of the mortgaged 
property on payment of a monthly rental. The late Parthasaradhi Chetti 
was a member of the association, and the principal amount secured by the mort- 
gage was lent to him as such member under the rules of. the association. The 
loan and this mortgage were admitted, and the suit was decided on questions 

• Civil Suit No. 118 of 1894. 
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of law. The association was wound up by order of the Court, dated 15th 
September 1877. 

Hr. K . Brown for Plaintiff. 

Mr. J. EC. M. Ryan for Defendants. 

Judgment. — This is a suit by the official liquidators of an association, 
called the Madras Hindu Mutual Benefit Permanent Fund for the recovery 
of Bs. 4,845-4-0 by the sale of two houses in Triplicane mortgaged under an 
instrument, dated the 16th December 1868, executed by the father of the 
defendants, the late Parthasarathi Chetti, a member of the association, for 
Bs. 3,750 lent to him as such member under the rules of the association. The 
loan and the mortgage are admitted, and it is only on questions of law that 
the parties are at issue. 

The first of the questions is whether the mortgage sued upon is an illegal 
transaction as is contended on behalf of the defendants. The validity of this 
contention depends upon the answer to the question whether the said associa- 
tion is one falling within the latter part of section 4 of the Indian Companies 
Act, which runs as follows : — 

11 No company, association, or partnership consisting of more than twenty 
persons shall be formed after the commencement of this Act ; for the purpose 
of carrying on any business (other than [202] banking) that has for its object 
the acquisition of gain by the company, association or partnership, or by the 
individual members thereof, unless it is registered as a company under this 
Act, or is formed in pursuance of some other Act or of Letters Patent.” Now 
the Madras Hindu Mutual Benefit Permanent Fund, which was not formed for 
casing on the business of banking, consisted of more than twenty persons. 
It was formed after the said Act had come into force, and not in pursuance of 
any other Act, or of Letters Patent. Consequently, if its purpose or one of 
its purposes was to carry on business that had for its object the acquisition of 
gain by the association or by the individual members thereof, it became an 
absolutely illegal association since it was not registered as a company under 
the Act, the words of section 4 being in the language of Brett, L. J., imperative 
and prohibitory and negative [in re Padstow Total Loss and Collision Assur- 
ance Association (L. B., 20 Ch. D., 146)] , otherwise the association must be 
held to have been a lawful one. 

To obtain a complete and accurate idea of the purpose for which the 
association was formed, not only paragraph. 3 of the memorandum of associa- 
tion, which purports to describe it, but some of the rules framed by the 
association have also to be taken into consideration. The said third paragraph 
states the objects to be “ to enable Hindus to assist one another and invest 
their savings chiefly on landed property, and the doing all such other things 
as are incidental or conducive to the attainment of the above objects.” feule 
6 provides for the payment of subscriptions of Bs. 2-8-0 per mensem per 
share by the members of the association. Buie 27 renders subscribers falling 
into arrears liable to pay interest on such arrears. Buie 12 directs that the 
account of the share or shares of every subscriber shall be closed on the expi- 
ration of seven years from the date of his admission, and Bs. 250 per share 
shall be paid in full discharge of his elaim. Buies 13 to 25 and Buie 30 relate 
to the grant from the funds of the association of loans to such of the subscrib- 
ers as are desirous of borrowing from it and to other matters connected with 
such loans. Buie 31 prescribes the rates of interest to be charged on arrears 
of subscription and on the loans to be granted to the subscribers. Buie 37 
provides for the closing of the accounts of the association, for setting apart a 
certain amount of money [203] towards the formation of a reserve fund, and 
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for the distribution of the surplus collections among the subscribers annually. 
Buie 39 directs that the reserve fund shall be broken up once in five years and 
be divided among the subscribers. 

The observations relied upon on behalf of the defendants, made by BRETT, 
M. B., in Shaw v. Benson (L. B,, 11 Q; B. D., 570), the circumstances of which 
are very similar to those of the present case are exactly in point. There the 
M. B. says “ If a man lends money to a friend on one occasion even at interest, 
he is not carrying on a ‘ business,' but if he forms a fund of £1,000 and, from 
time to time lends money out of it, he is then lending money to different per- 
sons at interest. Every one would say that this is the * business ' of lending 
money, for it is carried on so long as any profit can be made. The object is to 
lend money at intervals upon successive contracts, therefore the Thornhill 
Arms Society carries on a 4 business.' A society is not within section 4 of the 
Companies Act, 1862, unless its business has for its object the 4 acquisition of 
gain/ But Thornhill Arms Society lends money at interest ; therefore it is an 
association carrying on a 4 business ’ having for its object the 4 acquisition of 
gain.’ Perhaps the association itself does not 4 gain ’ any profit by the 4 busi- 
ness,' but the individual members do, and this seems to be sufficient to bring 
the society within the prohibition of the section .... The Thornhill 
Arms Society carries on a business producing a gain, of which each shareholder 
may partake. The members are divided into members who lend and members 
who borrow money. I do not see what the borrowing members gain ; but 
lending members gain and each member has the possibility of acquiring gain. 
Therefore the Thornhill Arms Society is prohibited by the Companies Act, 1862, 
section 4, and is illegal." The argument which might be suggested against 
the above view that the words in section 4 “by the individual members there- 
of " mean 44 by all the individual members thereof is referred to and noticed by 
the JVI.B. as well as by the Lords Justices and is rejected as pointed out by 
Fry, L. J., on the ground that too minute or hypercritical a consideration of the 
terms of the section was not to be adopted, and that the Act should be so 
construed as to carry out the mainfest intention of the Legislature." Upon the 
authority of this decision and on that of the Jennings v. Hammond (L. B., 9 
Q. B. D., 225), [205] approved of therein, I must hold that the Hindu Mutual 
Benefit Permanent Fund falls within section 4 of Act X of 1866 (which is al- 
most indentical in its terms with section 4 of the English Statute) and is 
illegal. In re Siddall (L. B., 29 Ch., D., 1) was strongly relied upon on behalf 
of the plaintiff. There the association was formed for the object of purchasing 
a freehold estate and reselling it in allotments to the members of the associa- 
tion. The deed was executed by all the members, the name of each, the num- 
ber of his allotment, the total amount he was to pay, and the amount of his 
monthly payment to be made in respect of it being specified in the schedule to 
the deed. The property was vested in trustees and its management was vested 
in a President, Vice-President, Secretary and a Committee. The deed contained 
provisions for the conveyance to the members of their allotments when they 
had paid up the whole amount payable in respect of them and for the forfei- 
ture and sale of the allotments of defaulting members. Powers were given, to 
the committee to make roads, drains, etc., on the land and the trustees were 
given the powers of borrowing money on mortgage with the consent of a general 
meeting. When all the mortgages had been paid off and all the allotments had 
been conveyed the society was to come to an end. It was held by the Court 
qf Appeal (Baggallay, Bowen and Fry, L. JJ.) that the association was 
not formed for the purpose of carrying on any business that had for its object 
the . acquisition of gain. The Lords Justices express themselves, however, in 
terms which seem to indicate that their decision might have been different 
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bat for earlier oases of Crowther v. Thorley (32 W. B., 330) and Smith v. 
Anderson (L. B., 15 Oh. D., 247), by which they were bound. And Baggallay, 

L. J., o bser ved : “ I must confess that, if I had had to decide Smith v. Ander- 
son, I possibly should not have entirely agreed with all that was decided in it. 
My views would to some extent have gone with those of the late Sir GEOBGE 
JESSEL, whose decision was reversed.” Further, even assuming that the deci- 
sions In re Siddall (L. B., 29 Ch. D., 1) and the cases which it’followed were 
sound in themselvtes, it is clear that they are quite distinguishable from the pre- 
sent case, inasmuch as in none of them the object of the association was to carry 
on the business of lending money for the acquisition of gain, as is the case here. 
[ 203 ] In this respect as well as in maDy others the present case very closely 
resembles Jennings v. Hammond (L. E., 9 Q. B. D., 225) and Shaw v. Benson 
(L.B., 11 Q.B.D , 563, 572) cited above which, therefore, notwithstanding the 
doubt expressed by LlNDLEY, L.J., I think in the absence of any decisions on 
section 4 of the Indian Act 1 shall not be justified in declining to follow. 
Having arrived at this conclusion I must also hold that the mortgage on which 
this suit is based is. an illegal transaction, inasmuch as it bad for its object the 
carrying out of the illegal purposes of the association and it was exactly for similar 
reasons the promissory notes sued upon in Jennings v. Ilammond (L. R., 

9 Q.B.D., 225) and in Shaw v. Benson (L.R., 11 Q.B.D., 563, 572) were held 
to be illegal. The plaintiffs, however, contend that the defendants are estopped 
from setting up the plea I have dealt with above and seek to support that 
contention in two ways. 

First, it is said that the order of BUSTEED, J., dated the 15th September 
1877, directing that the association in question be wound up, bars the defen- 
dants from raising the question of illegality herein as much as it was open to 
their father to raise it before the order was passed. Now there is nothing to 
show that the late Parthasaradhi Chetti, either directly or indirectly, took 
any part in the judicial proceedings which resulted in the said order. But it 
is urged on behalf of the plaintiffs that Parthasaradhi could have as a member 
of the association intervened if he wished in the said proceedings, and, there- 
fore, the circumstances that he was not actually a party to the order does not 
affect the binding character of the adjudication. No authority was, however, 
cited in support of that proposition. Assuming that the principle that a party 
who has had full notice and has had the opportunity of availing himself of the 
contest, but has omitted to take advantage of such opportunity will be bound 
by the decision is applicable to proceedings connected with the winding up of 
companies, the point for consideration in the present case is in what circum- 
stances an order like that of the 15th September 1877 is to be held to be 

conclusive. , , _ _, __ 

The authorities on this point seem to be very few. In Ex parte Hargrove a 
Co. (L.R., 10 Ch. App., 545), Sir Geobge Jessel, M. R., says : “ As I under- 
stand the'decision in the case of the London Marine Insurance [ 206 ] Association 
(L.R., 8 Eq., 176) (which followed other cases), where the application is to 
strike out a debt or to obtain an order for a call or anything which may be 
5 »n.llnd a subsidiary application on the winding up, it is not open to any party 
to say that the winding up order ought not to have been made. Therefore 
an objection which amounts to this that there was no jurisdiction to 
make the winding up order, or that the winding up order for some other 
reason ought not to have been made is not in the present case admissible.” 
The only other authority that I am aware of is a passage in the judgment, of 
Lord HaLSBTJEY in the oase of In re Bowling and Welby's Contract (1895, 1 Ch., 
667, 668) to which my- attention was drawn on behalf of the 'plaintiffs. Lord 
Halsbuby observes : “ That leads me to consider what is the effect of the order 
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that has been made for winding up, and which in some senses may be said to 
have been res judicata. I should think it probable that the order appealed 
against is binding on the association as an association and on. everybody claiming 
under it or taking title under it.” Now the present suit is certainly in no 
sense, a subsidiary application or proceeding in the winding up of The Madras 
Hindu Mutual Benefit Permanent Fund within the meaning of the ruling of Sir 
G. JESSEL quoted above. And with reference to the dictum of Lord ELALSBURY 
cited on behalf of the plaintiffs, it is difficult to understand bow the defendants 
are properly to be held as claiming under or taking title under the association 
represented hy the plaintiffs, since the former are the representatives of the mort- 
gagor whilst the latter are the mortgagees and since in truth it is the latter 
that derive their title from the person whom the defendants represent. I 
think, therefore, that the contention that the . defendants are estopped, from 
pleading the illegality in question fails in so far as it is based on the order of 
September 1877. . 

The second way in which the plea of estoppel is sought to be supported 
on behalf of the plaintiffs is this. The m6rtgage instrument sued upon having 
provided that the possession of the mortgaged property should pass to the 
mortgagees, the mortgagor at the same time executed another instrument 
whereby he agreed to retain possession of the property as their tenant on a rent 
of Bs, 18-8-0 per mensem. It is argued that as such tenant the late mortgagor 
was and the defendants, his representatives, are [207] precluded from ques- 
tioning that the plaintiffs have a valid title as mortgagees as it was in that 
capacity they let the property in December 1868. 

As a matter of fact, there is no doubt that the two contracts are party of 
one and the same transaction. In point of law, however, they are either 
distinct from each other and separate or are connected with one another and 
inseparable. The contention in question has to be dealt with with reference to 
both these aspects. 

I shall first take up the view that the mortgage is distinct and separate 
from the letting. 

So far as the latter is concerned, there is no doubt that the defendants are 
prevented from saying that their landlord had no right to let the houses, and 
it is also quite clear that the estoppel applies to all matters connected with, or 
arising out of, the contract by which the relation of landlord and tenant was 
created. The estoppel could not, however, extend further and affect matters 
quite outside that contract. In Carpenter v. Buller, Parke, B., said : " If a 
distinct statement of a particular fact is made in a recital of a bond or other 
instrument under seal and a contract is made with reference to that recital, it is 
unquestionably true that, as between the parties to that instrument and. in an 
action upon it, it is not competent for the party bound to deny the recital. 
But there is no authority to show that a party to the instrument would be 
estopped in an .action by the other party not founded on the deed and wholly 
collateral to it, to dispute the fact so admitted ; though the recitals would 
certainly be evidence. ” (8 M. & W., 212, 213.) Yet the principle underlying 

the rule so laid down and followed in numerous cases, of which In. re Simpson 
(L. B., 2 Gh. D., 89) is, I believe, the latest, seems to me to be fully applicable 
to this case also. For the right to recover the amount in question by the sale 
fit. the property mortgaged accrues under the contract pf mortgage and is 
absolutely unconnected with the looting, which ex hypothesi is distinct from, the 
mortgage. In the view under consideration,, therefore,. the plaintiff's argument 
on the point cannot be upheld. 
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I shall now examine the point with reference to the other view* viz., that 
the two contracts are inseparable parts of one and the same transaction. If this 
be correct, it follows that the illegality which affects the mortgage taints the 
letting also. And in the face [908] of a clear legislative enactment like section 4 
of the Companies' Act, the law recognizes no estoppel as between persons 
who are in pari delicto, as the parties in the present cabe are. In Fairtitle v. 
Gilbert (2 T. B., 169, 171), which related to a case of mortgage by trustees, 
who had no power, according to. the Act of Parliament under which they pur- 
ported to act, to grant the mortgage, ASHURST, J„ said : “ This deed, therefore, 
cannot operate in direct opposition to an Act of Parliament which negatives 
the estoppel. " The observations of Lord Denman, C.J. [ Levy v. Horne 
(3 Q. B., 757)1 , with reference to the statement of the law made by ASHURST, 
J., in Fairtitle v. Gilbert (2 T. R., 169, 171), would seem to confine the rule 
laid down in the latter decision to cases in which the parties were aware or 
ought to be presumed to have been aware of the provisions of the enactment 
which prohibits the transaction impeached. In the present case it is unques- 
tionable that the mortgagees as well as the mortgagor as members of the 
association must be taken to have Known the provisions of section 4 of the Act 
X of 1866, making the registration of such associations compulsory and render- 
ing unregistered associations illegal. Barrow's Case (L. R. ( 14 Ch. D., 441) is 
another authority for the proposition that in a case like the present there is 
no estoppel. There Bacon, V. C., says : “But the doctrine of estoppel cannot be 
applied to an Act of Parliament. Estoppel only applies to a contract inter 
partes, and it is not competent to parties to a contract to estop themselves or 
anybody else in the face of an Act of Parliament. . . . I am of opinion 

that, as between the parties to this contract, there was no estoppel ; they 
contracted to do a thing which in the result it was unlawful to do and which 
could only have been made lawful by registration. " 

It thus appears to me that whichever of the two views discussed above 
is taken, the contention of estoppel urged on behalf of the plaintiffs is unsus- 
tainable, and the suit must fail on the ground of illegality relied upon on behalf 
of the defendants. 

The result is the suit is dismissed but without costs, since the defendants 
are the legal representatives of one who was a party to the illegality that has 
led to the dismissal of the suit. 

Champion & Biligiri , Attorneys for Plaintiffs. 

Wilson A King, Attorneys for Defendants. 

NOTES. 

[ There is no estoppel against an Act of the Legislature : — (1910) 38 Cal., 512 ; (1909) 
13 C.W.N, 937 ] 
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[909} APPELLATE OBIMINAL. 


The 15th January , 1896 . 

Present : 

Mr. Justice Shephard and Mr. Justice Davies. 


Queen-Empress 

versus 

Bhashyam Chefcti.* 


Madras City Police Act — Act III of 1888, ss. 42, 45, 47. 

Where a Magistrate has recorded thit an accmjd person has pleaded guilty, an affidavit 
to the contrary sworn to by the accused is not admissible in evidence on revision by the High 
Court. u 

In Madras City Police Act III of 1888, s. 47, the words “ all or any of the other articles 
seized ’ * include money or securities for money seized by the Police under 8. 42. The 
Magistrate is not bound to hold any enquiry as to whether the money and other things 
seized were used or intended to be used for the purpose of gaming. 

Appeal against the sentence of Sultan Mohidin Sahib, Presidency Magistrate, 
Black Town, and petition under sections 435 and 439, Criminal Procedure Code, 
praying the High Court to revise the order of the said Magistrate in Calendar 
Case No. 19476 of 1895 directing the forfeiture of certain jewels and money 
found, and seized under section 45 of the Madras City Police Act. 

In this case the accused were charged before Sultan Mohidin Sahib, 
Presidency Magistrate, under section 45 of the Madras City Police Act III of 
1888. 

The Magistrate recorded that both the accused pleaded guilty and fined the 
first accused Bs. 300 and the second accused Rs. 100. He further ordered 
that certain of the jewels and the money found should be forfeited and the 
cards destroyed. 

The first accused filed this petition to revise the proceedings of the 
Magistrate and tendered in evidence an affidavit executed by himself setting 
forth that he did not plead guilty. 

The following are the material sections of the Act referred to : — 

Section 42. — If the Commissioner has reason to believe that any enclosed place or build- 
ing is used as a common gaming house, he may by his warrant giv 9 authority to any Police 
officer above the rank of a constable to enter, with such assistance as may be found necessary, 
by night or by day and by force if necessary, any such enclosed place or building and to 
arrest all persons found therein, and to seize all instruments of gaming and all moneys and 
securities for money and articles of value reasonably suspected to have been used or intended 
[210] to be used for the purpose of gaming which are found therein, and to searoh all parts 
of such enclosed place or building and also the persons found therein. 

Section 45.— Whoever opens, keeps, or uses or permits to be used any common gaming 
house or conducts or assists in conducting the business of any common gaming house, or 
advances or furnishes money for gaming therein, shall be liable on conviction to fine not 
exceeding five hundred rupees, or to imprisonment not exceeding three months, or to both. 


* Criminal Appeal No. 618 of 1895, and Criminal Revision Case No. 671 of 1895. 
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Section 47. — On conviction of any person for keeping a common gaming house, or being 
present therein for the purpose of gaming, all the instruments of gaming found therein 
may be destroyed by order of the Magistrate, and such Magistrate may order all or any of the 
other articles seized, or the proceeds thereof, to be forfeited. 

Krishnama Ghariar for (Appellant) Petitioner. 

The Crown Prosecutor in support of the conviction and ordei*. 

Judgment.— We cannot admit the affidavit of the petitioner which it is 
sought to use for the purpose of showing that he did not plead guilty. If there 
was any mistake about the matter, it is the vakil and not the client who ought 
to have made an affidavit. 

We cannot say that the sentence is excessive and must therefore dismiss 
the appeal. 

. With regard to the articles forfeited, it is argued that money and securities 
for money being specially mentioned in section 42 of the Act cannot be intend- 
ed to ba denoted by the term ‘ articles ’ used in section 47. In our opinion, 
however, the phrase “ all or any of the other articles seized ” is large enough 
to cover money or securities for money when seized. The narrow construction 
which it is sought to put on section 47 would have the effect of making the 
seizure of money under section 42 a useless ceremony. 

It is then said that the Magistrate ought to have enquired as to whether 
the money and other things seized were used or intended to be used for the 
purpose of gaming. Section 47, however, under which the Magistrate is em- 
powered to order a forfeiture, does not require that he should make any such 
enquiry. It is sufficient that the articles have, in fact, been seized by the 
Comjpissioner of Police under circumstances of reasonable suspicion entertained 
by him. • 

The Magistrate has a discretion in the matter, and, while he is entitled to 
presume that the action of the Police authorities has been regular, he would, 
no doubt, not order a forfeiture in a case where he had reason to believe that 
the seizure had been irregularly made. In the present case there does not 
appear to have been any ground for the Magistrate doubting the coriectness or 
regularity of the proceedings of the Police. We must dismiss the petition. 


0 MAD. — 111 
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ALAGAPPA MUDALIAR V. 


{211j APPELLATE CIVIL. 

The 26th September , 1894 and 9th July , 1895 . 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 

Alagappa Mudaliar.... (Plaintiff) Appellant 

versus 

Sivaramasundara Mudaliar and others (Defendants) Respondents/ 

Suit for specific performance of agreement for partition — Alienation of the 

management of a public charity — Illegal — Effect of partial illegality — 
Civil Procedure Code , s. 28 . 

In a suit for specific performance of an agreement for partition, it appeared that amongst 
other property considered liable to partition was the huk right of a public choultry and cer- 
tain other lands alleged to belong to the same charity. The said huk right had been sold by 
auction to that member of the family who bid the highest price and was purchased by the 
plaintiff. On a suit being brought to enforce the terms of the arrangement : 

Held, that the sale by auction of the huk right was illegal, but that as such illegality 
did not affect the other terms of the arrangement, it might be enforced as to the rest of the 
property ; 

Held , further, with reference to section 28 of the Civil Procedure Code, that the third 
defendant, a minor, was properly included as a party to the suit though he was not a jarty to 
the arrangement. 

Appeal against the decree of S. Gopalachariar, Subordinate Judge of Tinne- 
velly, in Original Suit No. 36 of 1889. 

The plaintiff and defendants Nos. 1 and 2 are brothers. Defendant No. 3 
is the son of defendant No. 1. The suit was brought by the plaintiff against 
the defendants to enforce, by execution of a partition deed, the terms of an 
arrangement as to partition come to by the brothers in the presence of mediators 
in May 1888 and to declare the rights of the parties. The property set forth 
in the schedules to the plaint included inter alia two items, viz., certain lands 
in Vachakarapatti described in schedule II-B and the chattram of Vachakara- 
patti and the lands attached thereto described in schedule II-C. With regard 
to the other items of property set forth in the plaint schedules, the Subordi- 
nate Judge found them liable to partition, and there was no appeal against this 
finding of fact. Part of the arrangement sought to be enforced by the plaintiff 
was to the effect'that the three brothers had agreed that the following plaint 
properties should be sold by auction and that to that brother who bid the 
highest amount, the other two brothers should relinquish their right in the 
property sold, [212] that out of the auction purchase-money the debts due by 
the family should be deducted and the balance if any divided into three equal 
parts amongst the three brothers. The property so auctioned consisted of — 

(1) the private right in the property in schedule II-B ; 

(2) the huk and all other rights in the properties in schedule II-C ; 

(3) Rs. 81,700, the sum remaining in first defendant's hands out of the 

said charity funds ; 

(4) the outstandings due in that village. 

• Appeal No. 23 of 1894. 
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The auction took place and plaintiff purchased for Rs. 7,750. There were 
certain other particulars arranged in the draft partition deed which are 
immaterial. 

The Subordinate Judge found the arrangement established, but held that, 
inasmuch as itr purported to transfer rights in regard to the charity properties in 
schedule II-C and the right of managing them to the plaintiff, it was illegal, and 
further held that, as,the arrangement could not be upheld with regard to such 
charity properties, the plaintiff was not entitled to any relief with regard to the 
other properties included in the arrangement. He therefore dismissed the suit. 

Plaintiff preferred this appeal. 

Subra.mnia Ayyar and Krishnasami Ayyar for Appellant. 

Ramachandra Rau Saheb , Bhashyam Ayyanqar , Bamakrishna Ayyar , 
Tiruvenkatachariar , and Seshachariar for Respondents. 

The Court (Muttusami Ayyar and Shephard, 3 J.) made the following 
order : — 

• 

Order. — This is an appeal from the decree of the Subordinate Judge 
dismissing the suit without costs. The judgment of the Subordinate Judge 
which, on the substantial issues of fact (the first, second, third and sixth), 
is in the plaintiff’s favour, proceeds upon certain grounds of law upon which 
also the arguments in the hearing of the appeal turned. The Judge’s findings on 
the facts were not questioned. It is found as a fact that by agreement between 
the three brothers a sale of certain properties by auction was effected and the 
plaintiff became the purchaser. The terms of the whole arrangement are set out 
in Exhibit E. This sale included among other things the huk right of Vachaka- 
rapatfl choultry, the lands attached to the choultry and certain other lands, the 
kudivaram of which is vested in the family. As to these latter, it is asserted on 
[213] the defendants’ behalf that they also are part of the charity property. 
There has been no finding on the point. 

The Vachakarapatti choultry is one of several charities managed by the 
family to which the parties belong. It is admittedly a public charity. There is 
no direct evidence as to the conditions fixed by the founder for the management 
of the choultry and its property or for the devolution of the right of manage- 
ment. In the inam statement made by the plaintiff’s father Thitharappa, 
Chidambaranatha, who is described as the latter’s great-grandfather and 
manager of the charity, appears under the heading * name of the original holder.’ 
In another column it is said “ the inam was granted to my ancestors by the 
Carnatic Rajahs for the purpose of conducting charity in the choultry, &c. ” 
Thitharappa, it appears, was one of three brothers, who, having previously 
divided among themselves their family property, in 1871 proceeded to divide the 
family charities. It is recited in the deed of 26th May 1871 that it was at 
first settled to manage in common the charities attached to the family, but 
that they had since come to another arrangement with regard to the same. 
Under that arrangement the ohoultry now in question fell to the share of the 
plaintiff’s father. He died in July 1877 leaving two sons, Alagappa and 
Sivaramasundra, the plaintiff and defendant No. 1, and a third, then a minor, 
now defendant No. 2. In the same year it was agreed between the two adult 
brothers that, although the hukdarship was common to the three, it should be 
registered in the name of the eldest, the defendant No. 1. This is all the evidence 
adduced with regard to the management of the choultry, and it is not likely 
that more would be forthcoming, Inasmuch as it appears from the pedigree that 
the grandfather and the great-grandfather of Thitharappa each left only one son. 
Judging from the scanty materials available, we think it must be taken to have 
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been the intention of the founder of the choultry that the office of management 
should be held in common by the family of the original holder. No other rule 
of succession can well be suggested. The fact that in 1871 a division of the 
charities then belonging to the family took place is by itself no ground for 
holding that any other rule than that above stated holds good with regard to 
this choultry t . It was argued by the plaintiff’ s vakil that, although the office 
of superintending religious or charitable institutions cannot be alienated like 
ordinary property, it is competent to any one member of the family 
[ 214 ] interested to renounce or waive his right in the matter ( Mancharam v. 
Pranshankar (I. L. R., 6 Bom., 298)] . Our attention was also called to the cases 
in which it has been held that one person may, by force of the law of limita- 
tion, lose his right to such an office and another may in the same manner 
acquire it. It is true that there is an apparent inconsistency in holding that 
by operation of law an alienation may be effected which cannot be effected by 
an act pf the party. It may be suggested that the explanation lies in the fact 
that the law of limitation is a law of a general and positive character and that 
no exemption from it is allowed in the base of charitable or religious offices. 
It is well settled that such offices cannot be alienated by the act of parties. 
The question then is whether the arrangement made in the present case 
amounts to an alienation. If it was a mere arrangement for the more 
convenient management of the choultry, reserving to the plaintiff’s brothers 
their right of control, and, if necessary, of resumption of actual management, 
then it might be said that there would be no interference with the supposed 
will of the founder and that the arrangement would be lawful. To that extent 
it seems clear that any coparcener jointly entitled to management may waive 
his rights. But the transaction now before us is of a very different character. 
It is clearly intended that the brothers other than the plaintiff' shall divest 
themselves altogether of all right of control over the choultry. For the future 
it was intended that the right of management should devolve in the line of the 
plaintiff and his heirs to the exclusion of his brothers. In our opinion it makes 
no difference that the alienee is a member of the same family [see Kuppa v. 
Dorasami (I. L. R., 6 Mad., 76) and Narayana v. Hanqa (I. L. R., 15 Mad., 183)1 . 
We think the Subordinate Judge was right in holding the alienation to be 
invalid. 

The next question is whether the Judge was right, in consequence of this 
ruling and for the other reasons given by him, in dismissing the suit alto- 
gether. His main reason for dismissing it was that in his view the stipulation 
that a formal document should be drawn up and registered showed that neither 
party intended to be bound until that was done. The Judge refers to Hidgway 
v. Wharton (6 H. L. 0., 238). In our judgment the Subordinate Judge 
has misunderstood the law and the observations made in the case cited. 
[219] The plain question is whether in fact the terms of the agreement have 
been definitively settled, or whether the matter rests in the stage of negotiation. 
Here there is no doubt that the terms of the arrangement had been finally 
determined. There was a, full and complete agreement between the parties, 
and they must, as observed by Lotd CRANWORTH, be bound by it, notwith- 
standing that they intended to have a formal agreement drawn up, 

Then it is said that, as part of the agreement is void and therefore 
cannot be enforced, the plaintiff ought not to have a decree for specific perform- 
ance as to the remainder. But for the offer made before us by the plaintiff’s 
vakil there would certainly be a difficulty in decreeing specific performance in 
part. The plaintiff is by the contract under an obligation to pay Rs. 7,500 as 
the price of two properties. It is not clear whether he has paid the money or 
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not. However he is willing to pay it as the price of the one property only in 
respect of which the agreement is lawful. That being so, no question arises 
as to the apportionment of the money between the legal and the illegal parts 
of the transaction. The plaintiff being content to pay the whole considera- 
tion, we see mo reason why the defendants should not be compelled to perform 
that part of • the contract which is lawful. The defendants’ vakil could not 
suggest that theice would be anything inequitable in such a decree ; lie only 
objected that the* plaintiff’s offer was not made in the Court below. This is a 
matter with which we can deal in our order as to costs. 

On behalf of the defendant No. 3, the minor son of defendant No. 1, 
a further objection is taken to the frame of the suit. It is said that he was 
improperly made a party to a suit for specific performance, because he was 
not a party to the contract and no other cause of action could properly be 
joined in the suit. It is clear that against him there can be no decree for 
specific performance, and indeed the plaintiff does not ask for such relief 
against him. But the plaintiff js interested in having him before the 
Court in order to obtain an adjudication against him as well with regard to 
the existence of the contract as with regard to the question whether the con- 
tract is of such a nature as to be binding on him. The objection that such a 
decree as is required against the defendant No. 3 is one which cannot be 
combined with a decree for specific performance against the other defendants 
appears to us to be met by section 28 of the Code of Civil Procedure. Accord- 
ing to that [2161 section all persons may be joined as defendants against whom 
the right to any relief is alleged to exist, whether lointly, severally or in the 
alternative, in respect of the same matter. The reasons forgiving this latitude 
ar8 explained in Honduras Railway Company v. Tucker (L. R., 2 Ex. D., 301), 
where also specific performance was part of the relief claimed. We observe 
that this authority is not mentioned in Luckumsey Ookerda v. Fazulla 
Cassmnbhoy (I. L. R., 5 Bom., 177), a case somewhat resembling the present. 
It appears to us that there is here one and the same matter, namely, the 
contract between the plaintiff and his adult brothers, in rospect of which he 
has a right to relief against them and also against the minor defendant. It is 
immaterial that the relief is not the same in both cases [see Janokinath 
Mookerjce v. Ramrunjun Chuckcrbutty (I. L. R., 4 Cal., 949) and Rajdhur 
Chowdhry v. Kali Knstna Bhuttacharjya (I. L. R., 8 Cal., 963) j Certainly the 
present case is within the reason of the rule, for it would be most inconvenient 
to leave to be decided in another suit against the minor defendant the questions 
above mentioned. Of these questions, the latter has been left undetermined, 
although in the written statement of the minor defendant there is an allega- 
tion that the arrangement between the throe brothers is prejudicial to his 
interests. If the plaintiff desires to have any decree against the minor defen- 
dant, there must be a finding on the issue whether the said arrangement was 
made in fraud of the interests of the minor defendant. There must also be 
findings on the eighth, ninth, tenth and eleventh issues. 

As to the memoranda of objections, we see no reason to interfere in the 
matter of costs, in which the Subordinate Judge has exercised his discretion. 

The following were the issues sent back for a finding : 

Is item B in second schedule the property of the family or of the 
chattram ? 

Are the debts mentioned in plaint schedule true ? 

Have plaintiff and second defendant misappropriated properties mentioned 
in the schedule to the first defendant’s written statement ? 
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Has plaintiff paid first defendant Bs. 
Bs. 1,598-13-6? 


1,529-5-1 and second 


[217] The Subordinate Judge found that the kudi right belonged to the 
family and not to the choultry, that the debts in plaint schedule are true, that 
the misappropriation was not proved and gave no finding as to the eleventh 
issue. With regard to the new issue he said, “ The first defendant must be 
deemed to have 'acted as the manager in respect of his branph, and in such 
capacity it was competent to him to enter into an arrangement ¥or division with 
his brothers, and such arrangement is binding on third defendant in the 
absence of fraud or detriment, neither of which is proved.'’ 


On receipt of the above finding the case came on for final hearing before 
Shephard and Best, JJ. 

Krishnasami Ayyar for Appellant. 

Bamachandra Ban Sakeb , Bhashyam Ayyangar, Bamakrishna Ayyar , 
Tiruvenkatachariar and Seshachanar for Bespondents. 

Judgment : — The eighth issue raises (Jhe question whether the family of 
the parties possesses any interest in the lands comprised in schedule II-B. The 
plaintiff’s contention is that, while the melvaram is admittedly part of the 
charity estate, the kudivaram in those lands belongs to the family. According 
to the memorandum made on the 26th May 1886, the property declared to 
have been purchased by the plaintiff for Rs. 7,750 was the choultry at Vacha- 
karapatti. It is more particularly described in Exhibit D as “ the huk right of 
Vachakarapatti choultry, the lands the registry of which stands in the names of 
Alagappa Mudaliar and Shanrnugasundara Mudaliar in No. 6, the decree razi- 
namah, and all other deeds in respect of the said choultry, Bs. 747 being in 
possession of Sivaramasundara Mudaliar, and Rs. 70 from the tiroah of Sekana- 
puram and all the lands pertaining to Vachakarapatti choultry together with all 
the rights and privileges thereof.” 

The property now claimed as family property consists of the lands regis- 
tered in the names of Alagappa Mudaliar and Shunmugasundara Mudaliar. 
The circumstance that they are specifically mentioned in Exhibit D is regarded 
by the Subordinate Judge as indicating that they were not chattram lands. 
In our opinion the language is equivocal, and, taking Exhibit D with ExhibitE, 
we do not think that any inference in the plaintiff’s favour can be drawn 
from it ; rather the contrary. Similarly with regard to the security bond 
(Exhibit B), the language of it is consistent with either view. Seeing that the 
writer styled himself hukdar , we think he might, with perfect honesty, describe 
the charity lands as [218] his lands. The fact that he so designates them in 
such a document is no ground for the inference that he treated the lauds as his 
own to the exclusion of the right of the charity. The fact is that the family 
treated the charity and its property as their own. 

There is no documentary evidence distinctly showing that the family 
claimed the kudivaram of these lands. No patta or village accounts are pro- 
duced. The Subordinate Judge refers to the evidence of certain witnesses. 
The third witness is the only witness who has no direct interest in these lands. 
His evidence is not specific as to the lands in question ; the plaintiff’s vakil 
was unable to show what the receipts mentioned by him proved. The other 
two witnesses are the parties themselves. 

The defendant No. 1 says that the lands were previously entered in the 
name of the chattram and that he was no party to the transfer to the names 
of the plaintiff and defendant No. 2. The plaintiff on the other hand is unable 
to say in whose name the lands stood in his father’s time, and he has no 


888 



NARAYANA KOTHAN V. KALIANASUNDARAM <fcc. [1895] I.L.R. 19 Mad. 219 

voucher to show that they stood in his father’s name. He professes not to 
know how they came to be transferred to himself and the second defendant. 
It cannot therefore be according to him that the transfer was made by common 
consent as the plaintiff’s vakil contends. 

We canpot agree with the Subordinate Judge in thinking that the evidence 
aB to enjoyment proves the alleged possession of the kudivaram by the family. 

The result id that we must hold that so much of the agreement as relates 
to the auction sale in consideration of the Bs. 7,750 cannot be enforced. 

As, however, this arrangement is clearly separate from the rest of the 
agreement, we see no reason why the plaintiff should not have partial relief. 
There is no dispute as to the findings on issues 1, 2, 3 and 6. It is unnecessary 
to decide the issues numbered 9, 10 and 11. The finding on the new issue is 
not challenged. 

The decree of the lower Court must be reversed and the plaintiff must 
have a decree as prayed except so far as reg irds the property included in sched- 
ules II-B and II-C attached to the plaint, as to which property the plaintiff 
must be declared to he jointly entitled to management with the defendants 
Nos. 1 and 2. 

Under the circumstances we think each party should pay his own costs. 

NOTES. 

[The transfer of trusteeship is invalid, (1909) 19 M. L. J., 485. Necessary parties may 
bemadded in a suit for specific performnnce, (1909) 10 Bom., L. R., 545,] 


[219] APPELLATE CIVIL. 

The 24th April and 28th Aiigust , 1895 . 

Present : 

Mr. Justice Best and Mr. Justice Subramania Ayyar. 


Narayana Kothan (Defendant No. 2) Appellant 

versus 

Kalianasundaram Pillai (Plaintiff No. 2) Respondent." 5 


Sale in execution — Insanity of judgment-debtor intervening before — Civil 
Procedure Code , ss. 456 , 459, 460— Act XXXV of 1858. 

A suit was brought by V to have it declared that the sale of his property in execution 
of a deoree was void owing to the fact that subsequent to decree and prior to sale he has been 
declared insane under Act XXXV of 1858. The second defendant was the auction purchaser : 

Held'by BEST, J., that objection can be taken under s. 311, t Civil Procedure Code, on 
the above grounds before the sale has been confirmed and certificate granted. 

* Second Appeal No. 46 of 1894. 

t [ Sec. 311 : — The decree- holder, or any person whose immoveable property has been 
sold under this chapter, may apply to the Court to set aside 
Application to set aside the sale on the ground of a material irregularity in publishing 
gale of land on ground of or conducting it ; but no sale shall be set aside on the ground 
irregularity. of irregularity unless the applicant proves to the satisfaction of 

the Court that he has sustained substantial injury by reason of 
* such irregularity.] 
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Held by SUBRAMANIA AY¥AR, J., that these facts only amounted to a material irregu- 
larity within s. 31 l f Civil Procedure Code, and that the plaintiff must prove substantial 
injury. 

SECOND Appeal against the decree of C. Venkohachariar, Subordinate Judge 
of Tanjore, in Appeal Suit No. 824 of 1892, reversing the decree of 
V. T. Subramania Pillai, District Munsif of Kumbakonam, in Original Suit 
No. 275 of 1889. 

Bamasami Sastri, defendant No. 1, herein obtained an ex parte decree on 
24th June 1887 against Vythilingam, the first plaintiff herein, in Original Suit 
No. 58 of 1887 on the file of the District Munsif of Kumbakonam for Rs. 1,198 
on the basis of three promissory notes. Bamasami Sastri put the decree in 
execution. The District Collector as Agent to the Court of Wards filed a 
petition on 22nd October 1888 asking for stay of execution on the ground that 
Vythilingam was of unsound mind, that he was not represented by a guardian 
and that a suit was going to be filed to have the said decree set aside. This 
petition was rejected on 22nd November 1888. On 29th July 1889, the 
Collector brought the present suit against Bamasami Sastri and one Narayana 
Kothan, second defendant, who had purchased Vythilingam's house in execu- 
tion of the said decree, but it was dismissed on 17th April 1890. On 16th July 
1891, Vythilingam presented a review [220] petition against this dismissal 
and joined his adopted son as second plaintiff and the assignee of the decree in 
Original Suit No. 58 of 1887 as third defendant. Whereupon the suit was 
restored to the file. 

In the plaint it was alleged that the three promissory notes had been 
fraudulently got up by Bamasami Sastri and others, that Vythilingam was 
sued on them when he was of unsound mind and a decree obtained, that, in 
execution, Vythilingam’s property worth Rs. 1,000 was irregularly sold for 
Bs. 100, that, as Vythilingam’s estate including the property sold was under 
the Collector's management and as he (the Collector) was not made a party 
either to the suit or to the execution proceedings, the decree and the sale were 
invalid and would not bind him (Vythilingam), and that they should therefore 
be set aside. 

Bamasami Sastri, first defendant, contended that the suit was bad for 
misjoinder of causes of action, that the promissory notes were executed by 
Vythilingam in his proper senses for sums borrowed for family purpose, that 
as the Suit No. 58 of 1887 was brought and decree obtained after Vythilingam 
was declared by the District Court to be sane, the Collector could not ask for 
the cancellation of that decree, that at the time when his property was attached 
in execution of the decree Vythilingam objected but his objection was not 
allowed, and that there was no reason to set aside the decree which was pro- 
perly obtained, or the sale which was regularly conducted. 

Second defendant, the auction purchaser, supported the first defendant. 

Third defendant is the assignee from the first defendant of the latter’s 
interest in the decree in Suit No. 58 of 1887. The assignment was made pn 
14th March 1891 and was accepted by the Court on 23rd September 1891. 

It appeared from the record that Vythilingam Pillai was found to be insane 
on 13th March 1885, but was subsequently certified by the District Surgeon to 
have recovered and was released from confinement. 

The Munsif found that (1) on 15th October 1886 Vythilingam was declared 
sane and his property, which was under the management of the Court of Wards, 
was ordered to be restored to him ; (2) that when Original Suit No. 58 of 1887 
was brought, viz., on 12th February 1887, and when decree was passed on 24th 
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two Vythilingam was sane ; (3) that on 25th July 1888, Vythilingam was 
again declared to be insane by the District Court, subsequent to which the at- 
tachment and sale took place ; (4) that the execution proceedings were conduct- 
ed without a guardian being appointed for him, but that this only amounted 
to an irregularity which did not vitiate the sale in execution. He found that 
the second , defendant purchased bond fide and that there yvas no evidence 
that the property was sold for less than the real value as alleged. He there- 
fore dismissed ttie suit with costs. 

On appeal the Subordinate Judge found that the promissory notes sued on 
in Original Suit No. 58 of 1887 were binding, but reversed the decree and set 
aside the sale. The material portion of his judgment is as follows : — 

11 It is conceded that the first plaintiff was not represented on the record 
at the time the execution of the decree was proceeded with. He was declared 
a lunatic and was in the eye of the law not capable of acting for himself. He 
was in the same position as a minor at that time. Under sections 456, 459* and 
460, Civil Procedure Code, he should have been represented by a guardian. 
The proceedings, therefore, were null and void, being ultra vires . It is not, I 
think, a mere irregularity as noticed by the District Munsif. I am inclined 
to hold that the Court had no jurisdiction to sell the property in the absence 
of any body to represent the defendant on record. See Ramasami v. Bagirathi 
(I. L. R., 6 Mad., 180), and Krishnayya v. Unnissa Begam (I. L. R., 15 Mad., 
399) and especially the observation at page 400. If, therefore, the Court had 
jurisdiction, then second defendant is protected and his purchase will be un- 
questionable within the principle laid down by the Privy Council in Rewa Mahton 
v. Reyn Kishen Singh (I, L. R., 14 Cal., 18).* The fact that second defendant 
isji bond fide purchaser, does not, therefore, affect the present question. I 
differ from the District Munsif on the second question and hold that the 
execution sale was*made without jurisdiction, i. e. t without legal authority.” 

Defendant No. 2 preferred this second appeal. 

Rajagopala Ayyar and Tiruvenkata Chariar for Appellant. 

Sankaran Nayar for Respondent. 

Order. — Best, J. — The question for decision in this appeal is whether the 
Subordinate Judge is right in setting aside the sale [222] held in execution of 
a decree (in Original Suit No. 58 of 1887) obtained by one Ramasami Sastri 
against the respondent's father Vythilingam Pillai. Appellant is the purchaser 
of the property at the said sale. 

The Subordinate Judge’s order proceeds on the ground that, at the time of 
attachment and sale of the property, Vythilingam Pillai was a person adjudged 
under Act XXXV of 1858 to be of unsound mind and therefore a person who 
should have been represented by a guardian ad litem as required by sections 456 
and 460 of the Code of Civil Procedure ; and not having been so represented, 
the sale must be held to be null and void. 

In Ramasami v. Bagirathi (I. L. R., 6 Mad., 180) and Krishnayya v. 
Unnissa Begam (I. L. R., 15 Mad., 399), it has been held that even where the 
judgment-debtor dies after attachment but before sale, and the sale takes place 
without making the representatives of the deceased parties to the proceedings, 
the sale is illegal and must be set aside. If so, a fortiori the absence of legal re- 
presentatives throughout execution proceedings in a case where the judgment- 
debtor is dead or incapacitated at the date of the attachment, must invalidate 
the sale. The above Madras cases have, however, been dissented from by a 

Appointment in plaoe of ’ [Sec. 469 If the guardian for the suit dies pending such 
guardian dying pendente suit, or is removed by the Court, the Court shall appoint a new 
Ute. guardian in his place.] * 


6 MAD.— 112 
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Full Bench of the Allahabad High Court in Sheo Prasad v. Hira Lai (I. L. if., 
12 All., 440). Bee also Aba v. Dhondu Bat (I. L. B., 19 Bom., 276). But 
appellant rests his case, not so much on the above decisions of the 
High Court at Allahabad and Bombay as on the ruling of the Privy 
Council in Bewa Mahton v. Bam Kishen Singh (I.L. B., 14 Cal., 18), to the 
effect that, whep a Court having jurisdiction orders a sale in execution of a 
decree, a purchaser of the property sold is not bound to inquire into the cor- 
rectness of such order any more than into the correctness of the judgment upon 
which the execution issues. See also Mothura Mohun Ohose Mondul v. Akhoy 
Kumar Hitter (I.L.B., 15 Cal., 557) and Bangasami Ghetti v. Periasami Mudali 
(I.L B., 17 Mad., 58), where the law is stated to be that, where the defendant 
is a bond fide purchaser at a Court sale, any irregularity in the proceedings, 
which led to the sale, cannot be relied on as a ground for setting aside the sale 
after it has been confirmed and a certificate issued. 

Before it is confirmed objection can, of course, be taken under section 311 
of the Code of Civil Procedure. 

[223] Before we can dispose of this appeal findings are required on the 
following issues : — 

(1) Was the sale confirmed and certificate issued under sections 314 and 
316 of the Code prior to objection being taken to the same ? 

(2) Was the appellant a bond fide purchaser ? 

Additional evidence may be admitted on either side and the findings are to 
be submitted within a month frqm the date of the receipt of this order and 
seven, days will be allowed for filing objections after the finding has been post- 
ed up in this Court. , 

Subramania Ayyar, J. — The question raised before us is as to the validity 
of the sale of certain immoveable property held in execution of the decree in 
Original Suit No. 58 of 1887, obtained by the first defendant against the first 
plaintiff, the alleged adoptive father of the second plaintiff (respondent), the 
second defendant (appellant) being the purchaser at such sale. 

The contention on behalf of the plaintiffs was that, from a time prior to 
that when the property was attached until long after the sale, the first plaintiff 
was a lunatic ; that the first defendant though aware of the fact took no steps to 
bring on record a proper person to represent the first plaiptiff in the execution 
proceedings, but proceeded with the execution as if the first plaintiff was of 
sound mind ; that the property was sold for about one-tenth of its proper 
price and consequently the sale could not bind them. That, as alleged, the 
first plaintiff was of unsound mind and was not represented in the execution 
proceedings which culminated in the sale are found by both the lower Courts. 
The District Munsif held, however, that the latter circumstance made the sale 
only irregular and, as it was not shown that the plaintiff sustained any injury 
by reason of the irregularity, the sale could not be cancelled. The Buboirdinate 
Judge being of opinion that the absence of any body to represent the first 
plaintiff in the execution proceedings rendered the sale one made without 
jurisdiction or legal authority, reversed the District Munsif’s decree and set 
aside the sale. 

On behalf of the seoond defendant, the purchaser, great stress was laid in 
the Courts below, as well as here, upon the ruling of the Privy Council in 
Bewa Mohton v. Bam Kishen Singh (I.L.B., 14 CaL, 18 ; 13 I. A., 106), where 
Sir B. PEACOCK observed that “ If the Court has jurisdiction, a purchaser 
is-no more bound to enquire into the correctness of an order for execution 
Sian he is as to the correctness of the judgment on which the execution 
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issues.” In laying down the rule in the wide terms just quoted, the Judicial 
Committee was, I think, only repeating the English law, respecting sales by 
Court, as it stood before the passing of the Conveyancing and Law of Property 
Act of 1881, section 70 of which provides that “ an order of the Court under 
any statutory or other jurisdiction shall not as against a purchaser be invalidat- 
ed on the ground of want of jurisdiction or want of any concurrence, consent, 
notice or service .whether the purchaser has notice of any such want or not.” 
The principle of'the rule laid down by the Privy Council is that, so long as a 
(|ourt is acting within its jurisdiction, bond fide purchasers at Court sales ought 
hot to be affected by errors or irregularities in the decree or order for sale or other 
proceedings connected therewith. For, as observed by Sir Edward Sugden, L. 
C., in Bowen v, Evans (1 Jo. and Lat., 178), “It would be extremely dangerous to 
impress upon the minds of purchasers under decrees that that which had 
escaped the vigilance of the Court, its officers and of the Bar would form a 
sufficient ground to set aside a sale.” The following passage in the same 
judgment may also be usefully quoted as indicating the extent of protection 
accorded by law to a purchaser at* such a sale. “ A purchaser has a right to 
presume that the Court has taken the steps necessary to investigate the rights 
of the parties and that it has on that investigation properly decreed a sale ; 
then he is to see that this is a decree binding the parties claiming the estate ; 
that is, to see that all proper parties to be bound are before the Court and he 
has further to see that taking the conveyance, he takes a title that cannot be 
impeached aliunde . He has no right to call upon the Court to protect him from 
a title not in issue in the cause and no way affected by the decree : but, if he gets 
a proper conveyance of the estate so that no person whom the decree affects 
cap invalidate his title, although the decree be erroneous and therefore to be 
reversed, I think the title of the purchaser ought not to be invalidated. If 
we go beyond this, we shall introduce doubts on sales under the authority of 
the Court which would be highly mischievous.” Looking to the reason of 
the rule, as explained in the above extracts, it appears ic me that the language 
[229] of the Judicial Committee already quoted is to be understood, not as 
limited to the circumstances of the particular case then before it, but, as 
intended to lay down a broad rule applicable to judicial sales in this country. 

Applying the rule, thus enunciated, to the present case, the first point is 
to see whether the sale was as held by the Subordinate Judge made without 
jurisdiction. That the Court which passed the decree in Original Suit No. 58 
of 1887 had jurisdiction to pass it and that the decree was in force and capable 
of execution when the sale took place, are not questioned. The only fact said 
to vitiate the sale, ad already stated, is that the first plaintiff, though insane, 
was not, after he became so afflicted, represented in the execution proceedings. 
It is difficult to understand how that fact could be said to have divested the 
Court of the jurisdiction, which it unquestionably had, to execute the decree 
before the first plaintiff lost his reason, whatever other effect such fact may 
have upon the validity of the execution proceedings conducted against him 
during the period of insanity. I am therefore unable to agree with the 
Subordinate Judge that the sale was made without jurisdiction. 

The next point for, consideration is how far, if at all, does the circumstance 
that the plaintiff was not represented in the execution proceedings which ter- 
minated in the sale, affect its validity. In dealing with this point, it may be 
observed that though the Code of Civil Procedure requires no special notice to 
be given to a judgment-debtor of an intended sale of his immoveable property, 
yet it does not appear to treat such a sale as a purely exparte proceeding. Moat 
probably the Legislature thought that, as every proclamation of sale has unde* 
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Motion 289 to be published at some place on or adjacent to the property to be 
sold and a copy thereof has to be fixed up in a conspicuous part of such property 
[Kalytara Chowdhrainv . Bamcoomar Goopta (I. L, R., 7 Cal., 466)] , the judg- 
ment-debtor would thereby get sufficient notice of the proposed sale. However 
this may be, there can be no doubt as pointed by Ranade, J., in Aba v. Dhondu 
Bai (I. L. R., 19 Bom., 276) that the Code contemplates the necessity of a 
judgment-debtor being a party to the sale proceedings. See also the obser- 
vations in Sheo Prasad v. Hira Lai (1. L. R., 12 All., 440). The pro- 
visions of the Code referred to by the learned Judge show that even after a 
[2263 decree the law gives the debtor many reasonable facilities for saving 
his property from sale, and if a sale has become inevitable, the law further 
enables him under proper restrictions to complain of irregularities in connection 
with it if he could show they have proved prejudicial to his interest. Now 
how could the interest of a judgment-debtor, who has become insane after the 
decree was passed, be effectually protected in execution, if it is to go on with- 
out his being represented therein. And why should the judgment-creditor in 
a case like this stand on a different footing from that occupied by a plaintiff 
or appellant, seeking relief against persons under such disability, neither of 
them being allowed by law to proceed without taking proper steps for the due 
representation of the defendant or respondent in the suit or appeal. Though 
section 463, Civil Procedure Codecs not expressly made applicable to execu- 
tion proceedings, yet, I think, the procedure laid down therein ought, in 
reason, to be followed in cases like the present also, as otherwise serious harm 
might be done to judgment-debtors under such disability, whose helpless 
condition entitles them to peculiar protection at the hands of the Court direct- 
ing the sale of their properties in execution. I am of opinion, therefore, that 
first defendant was bound to see that the first plaintiff was duly represented in 
the sale proceedings. And as he omitted to do so the sale must be held to have 
taken place without the due observance of the requirements of law on the 
point. 

Is such a sale void or is it only liable to be set aside at the instance of the 
party affected? We have not been referred to any direct authority on this point. 
In England it is quite settled that a contract by a person of unsound mind is 
not void, but only voidable (See Pollock on Contracts, 6th edition, page 89, and 
the cases therein cited). When such is the case in respect of transactions into 
which private parties enter directly with insane persons, it is difficult to see 
bow a different rule is to be laid down with reference to public sales 
held under the authority of a Court of Justice, it being of the greatest 
importance, as Sir Edward SUGDEN observes in the case already referred to 
that such sales should not be lightly set aside. Against this view it may 
perhaps be urged that the Indian law as to contracts by persons of un- 
sound mind is different from the English law and that such contracts accord- 
ing to the proper construction of section 12 of the Indian Contract 
Act are void and not merely voidable. It is not, however, necessary in 
[227] this case to express any opinion on this point, for assuming for argu- 
ment's sake that this construction of the section is correct, the ground on 
which it rests, viz., inoompetenoy to enter into a contract, is quite inapplicable 
to proceedings in execution where property of judgment-debtors, whether 
competent to contract or not, is equally liable to be seized and sold. And 
considering that in such proceedings Courts could and would hold the scales 
evenly between judgment-creditors and purchasers on the one hand and 
judgment-debtors on the other, the proper course is not to treat sales like the 
present as entirely null, but to hold that they are liable to be set aside for 
good cause shown [compare J ungee Lall v. Sham Lall (20 W. R. # 120)]* My 
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view is strongly oonfirmed by the general tenor of the observations of MUTTUSAMI 
Ayyar, J., in appeal against Order No. 128 of 1892 where he appears to consider 
that in oases concerning the validity of sales under the Civil Procedure Code, 
the real question is whether the defect in the sale to the confirmation of which 
objection is J»aken, resulted in substantial injury to the party affected by the 
same, it being, in the opinion of the learned Judge, immaterial whether the 
defect in question is an illegality or something less. I arrive, therefore, at the 
conclusion that l;he sale in the present instance is not void but only irregular. 

^ The cases of Ramasami v. Bagirathi (I. L. R., 6 Mad., 180) and Krishnayya 
v.* Unnissa Begam (I. L. R., 15 Mad., 399) relied upon on behalf of the plaintiffs, 
are not, in my opinion, in conflict with the above conclusion. The question 
in both cases was whether a sale of the property of a deceased judgment-debtor 
without his representative being brought on the record was valid. This Court 
held it was not. After the death of the judgment-debtors in these cases there 
was no one that could be said to have been a party to the subsequent proceed- 
ings held therein, the representatives of the deceased parties not having been 
brought on the record; here, however, the judgment-debtor continued to be a 
party, though he came under a disability. Consequently these cases do not seem 
to me to be on all fours with the present. Apart from this, the language 
employed by the Judges who decided the later of the two cases, is hardly con- 
sistent with the view suggested by the words used by the Judges who decided 
the earlier case. In Krisknayyav. Unnissa Begam(I.Ij.R,., 15 M 9 id. % 399), PARKER 
and [ 228 ] Wilkinson, JJ. f say that “The sale without notice to him of property 
belonging to a person not a party to the suit was a material irregularity and must 
necessarily cause him substantial injury. ” . I do not think that I shall be 
wsyrranted in supposing that in adding the words “ must necessarily cause him 
substantial injury, ” the learned Judges intended to use the phrase 41 material 
irregularity ” to denote something that rendered the sale absolutely null and 
void, a sense so different from the generally accepted interpretation of the term 
as used in sections 311 and 312 of the Civil Procedure Code. I doubt whether 
the learned Judges intended to go further than to hold that the defect in the 
sale they had to deal with was from its nature such as to raise a strong presump- 
tion that it was calculated to cause loss to the party whose property was sold 
without his knowledge. Compare Gur Buksh Lall v. Jawahir Singh (I. L. R., 
20 Cal., 599). Moreover, in Aba v. Dliondu Bai (I. L. R., 19 Bom., 276), 
already referred to, JARDINK and Ranade, JJ., after considering the above two 
cases, treat the sale without the legal representative of a judgment-debtor being 
made a party as an irregular and not a void proceeding. 

The third and last point to be noticed is that urged on behalf of the second 
defendant to the effect that, upon the view that the sale was not void, it is not 
open to the plaintiffs to impeach it on the ground of irregularity as he, second 
defendant, is a bond fide purchaser and the sale has been confirmed and sale 
certificate issued to him. 

The facts necessary to determine this point are not before us. In concur- 
ring with my learned colleague in calling for the necessary findings I wish to 
draw attention to an aspect of the order confirming a sale that has in my view 
an important bearing upon the question of second defendant’s bond ddes . I 
refer to the circumstance that an order of confirmation is more than a mere* 
ministerial act, and is a judicial determination, between the purchaser and the 
judgment-debtor, that none of the objections on which the latter could 
have sought to set aside the sale before confirmation, exist in the par- 
ticular case (sections 311 and 312, Civil Procedure Code). Now to hold that 
the order of confirmation in the present case is binding upon the first plaintiff. 
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notwithstanding the fact that he was not represented at the time it was 
C829] passed as he ought to have been, would be to disregard the principle 
andi alterum partem . The disregard of even such a principle seems to be 
justifiable, provided it is necessary for the protection of bond fide purchasers at 
execution sales. But before the second defendant asks the Court to uphold 
an order obtained in violation of so fundamental a rule of judicial procedure as 
that stated above, it is incumbent upon him to satisfy the Court that, notwith- 
standing the exercise of due diligence on his part, he was ignorant that the first 
plaintiff had become a lunatic ; especially, as about the time the sale in ques- 
tion took place, he had been declared to be such under Act XXXV of 1858, 
and the fact that there was an adjudication to that effect appears to have 
been communicated to the Court executing the decree by the Collector’s 
petition, dated 22nd October 1888. For, when the second defendant’s bid was 
accepted, he, as one of the persons interested in securing a valid confirmation, 
became responsible for the regularity of the subsequent proceedings and conse- 
quently was, in my opinion, bound to see that the first plaintiff was duly 
represented therein. From this responsibility he could not escape except by 
showing that his ignorance of the condition and circumstances of the first plain- 
tiff at the time of the sale and confirmation was not due to any omission on 
his part to examine the record in the execution proceedings and otherwise to 
make reasonable enquiries in the matter. In the absence of such proof the 
second defendant would, I think, fail to establish that he exercised the care 
and attention necessary to make out he is a bond fide purchaser as alleged. I 
agree in requiring the Subordinate Judge to submit findings on the matter 
specified in the judgment of my learned colleague. Should the findings be 
against the second defendant, the Subordinate Judge should also record a find- 
ing upon the contention raised by the plaintiffs that they sustained substantial 
injury by the irregularity in the sale. 

[On return of findings the parties filed a razinama petition and the suit 
was compromised.] 


NOTES. 

£ See also (1898) 22 Mad., 119 at 125.] 


[230] APPELLATE CIVIL. 

The 12th March and 18th April , 1895 . 
Present : 

Mr. Justice Subramania Ayyar. 


Rama Ayyan (Counter-Petitioner] Appellant 

versus 

Sreenivasa Pattar (Petitioner) Respondent*. 


Civil Procedure Code , ss . 244, 258. 

On an application for execution of a decree being presented by a transferee decree-holder, 
the judgment-debtor opposed alleging in his petition that he had transferred certain immove- 
able property to the petitioner in consideration of his paying the judgment debt to the original 
decree- holder a nd that the petitioner had discharged the debt, but subsequently having got 

* Appeal against Appellate Order No. 6 of 1S94. 
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the decree transferred to himself instead of entering up satisfaction of the decree, fraudulently 
applied for execution. Satisfaction had not been entered up under section 258, Civil 
Procedure Code : 

Held, that there must be an inquiry into the truth of the judgment-debtor’s allegations, 
and if proved ,-the petition for execution must be dismissed, and further that section 258, 
Civil Procedure Code, was inapplicable to the present case, since that section applies only 
to the case of parties who stand in the relation of judgment-debtor and judgment-creditor at 
the date of the transaction. 

Appeal against the order of E. S. Benson, District Judge of South Malabar, 
passed on Civil Miscellaneous Appeal No. 102 of 1893, reversing the order of 
V. Kama Sastri, District Munsif of Temelprom, in Civil Miscellaneous Petition 
No. 1762 of 1893. 

The facts of this case necessary for the purposes ^f this report appear 
sufficiently from the judgment of the High Court. 

Sundara Ayyar for Appellant. * 

Respondent was not represented. 

Judgment. — In Original Suit No. 77 of 1883 on the file of the Temelprom 
District Munsif’s Court, a decree was passed against the present respondent. 
The appellant applied to that Court to execute the decree as transferee thereof. 
The respondent put in a petition wherein he stated that he had transferred 
certain immoveable property to the appellant in consideration of his paying the 
judg-[231]ment debt to the original decree-holder, that the appellant accordingly 
bad discharged the debt, that subsequently, however, he (the appellant) had 
got the decree transferred to himself, and- that, having thus become the 
as»ignee, instead of entering up satisfaction, he has fraudulently applied for 
execution of the decree against the respondent. He therefore prayed that the 
application for execution be rejected. The District Munsif, without taking 
evidence, dismissed the petition on grounds which I think it unnecessary to 
notice. The District Judge on appeal came to the conclusion that, if the allega- 
tions contained in the respondent’s petition be true, the appellant should be 
taken to have become a trustefe for the discharge of the judgment debt in 77 of 
1883, and the appellant’s application to execute the decree is an abuse of the 
trust. Consequently he reversed the order of the District Munsif whom he 
directed to record* after admitting evidence, a finding on the question of trust 
raised and to pass a fresh order. 

It was urged before me that the District Judge’s view, that a trust was 
undertaken by the appellant when the property was transferred to him, is 
erroneous, and therefore his order should be set. aside and that of the District 
Munsif, rejecting the respondent’s petition, restored. I think, however, that 
the District Judge’s order should not be disturbed, as I hold that it is right in 
so far as it considers that an enquiry into the allegations of the respondent 
is necessary. 

Now assuming these allegations to be well founded, whether, when the 
appellant became the transferee of the property in consideration of his paying 
off the debt due by the respondent, the former became trustee, as suggested in 
the order of the District Judge, may be open to doubt. But there can be no 
doubt that the appellant thereby undertook an obligation to discharge the debt. 
Having undertaken that duty, it follfaws he has certainly now no right to 
execute the decree. This would be still clearer if, as alleged by the respon- 
dent, the appellant did in fact pay the original judgment-creditor the amount 
due to him. In such circumstances the application made by the appellant, 
praying for the execution of the decree, must be held to be a fraud against 


895 



IX.R. 19 Mad« 939 bama aytan v. srbbnivasa p attar (1895] 

which the respondent is entitled to redress. And now that the appellant ^ias 
been allowed to appear on the record as the assignee of the decree, the ques- 
tion whether the application to execute it is fraudulent or not is one relating 
to execution arising between the decree- [233]holder and the judgment-debtor, 
and consequently it can and ought to be investigated under section 244, Civil 
Procedure Code, ,Paranjpe v. Kanade (I. L. R., 6 Bom., 148), Subbaji Ran v. 
Srinivasa Rau (I.L.R., 2 Mad., 264), Viraraghava Ayyangar y. Venkataeharyar 
(I.L.R., 5 Mad., 217). 

As, however, the agreement between the appellant and the respondent 
about the former paying the decree amount to the original judgment-creditor 
is said to have taken place so far back as 1883-84, it might perhaps be 
suggested that the transaction in question cannot, under the last paragraph of 
section 258, Civil Procedure Code, be recognized by the Court in execution 
proceedings, inasmuch as it was not certified by the appellant and inasmuch as 
the respondent’s application was, with reference to the date of the agreement, 
made after ninety days, the period prescribed for an application by a judgment- 
debtor under that section. I consider, however, that the said paragraph of the 
section has no application to this case, because at the date of the transaction, 
which, if proved, would prevent the appellant from executing the decree, he 
was not himself the decree-holder. As I understand the said provision of the 
law, it is only when the parties to a transaction entered into for the purpose 
of satisfying or adjusting a decree stand at the date of such transaction in the 
relation of judgment-creditor and judgment-debtor to each other that a Court 
executing the decree is prohibited from recognizing such transaction unless duly 
certified. That this must be so is clear when the object of section 258 is con- 
sidered — compare Bamji Pandu v. Mahomed Walli (I. L. R., 13 Bom., 671), 
following Yella v. Munisami (I. L. R., 6 Mad., 101). The first paragraph of the 
section imposes on judgment-creditors the duty of certifying to the Court any 
payment oat of Court on account or any satisfaction or adjustment in respect 
of the decree. The second paragraph enables judgment-debtors to apply to 
Courts to compel judgment-creditors to certify if they had failed to do so and 
empowers Courts to hold an enquiry into the matter. The last paragraph 
prohibits judgment-debtors, who omit to apply under the second paragraph or 
having applied fail to establish their case, from relying in execution proceedings 
upon any payment, satisfaction or adjustment not duly certified. Manifestly 
therefore the enquiry under the said second paragraph can take place only 
between persons standing in the relation of judgment-debtor and judgment- 
creditor. 

£233] If the former has entered into a contract, not with the latter, but 
with a third party, with reference to the satisfaction or adjustment of a decree, 
the judgment-creditor cannot make any application against such third party 
under section 258, and consequently the latter cannot on principle be permitted 
to take advantage of the prohibition imposed by the concluding paragraph of 
that section as a penalty for the judgment-debtor’s omission to apply to the 
Court under the previous paragraph, or for his failure to prove his case if he 
did apply. The circumstance that the third party, subsequently to the con- 
tract, becomes the transferee of the decree which he contracted to satisfy, can 
have no retrospective effect, so as to deprive the judgment-debtor of his right 
to establish that the transferee is, by the anterior contract, precluded from 
realizing the judgment debt. 

It is hardly necessary to observe that it is not the case of the respondent 
that, subsequent to the appellant being recognized by the Court as transferee 
of the decree, anything transpired which the respondent is entitled to rely upon 
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as a satisfaction or an adjustment of the decree. As regards the appellant’s 
getting himself recognized as transferee of the decree, there is nothing on 
the record before me to show whether, at the time when he applied for it, the 
respondent had notice of the application, and whether the latter then raised 
any objection to its being granted and with what result. Consequently it iB 
not now possible to pronounce any opinion upon the question how far the 
order of the Court permitting the name of the appellant to be put on the 
record as that o? the transferee affects the right of the respondent to object to 
the appellant’s being allowed to execute the decree. This and any other 
question that might be raised against the sustainability of the respondent’s 
present petition will have to be determined at the enquiry which has been 
ordered, and which I think was rightly ordered. 

The appeal fails and is dismissed. 


NOTES. 

[This case was dissented from by Abdur Rahim, J. but followed by Sundara Ayyar, J. 
in (1911) 22 M. L. J., 170: 12 I. C., 657. : 10 M. L. T., 442. See also (1397) 21 Mad., 409.J 


[234] APPELLATE CIVIL. 

The 15th and 25th October , 1895. 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 

Kunhan Mayan and others (Plaintiffs) Appellants 

versus 

The Bank of Madras (Defendant) Respondent.* 

Indian Contract Act — Act IX of 1872 , s. 171 — Banker's lien . 

The plaintiff deposited certain jewels with the defendant bank to secure certain debts. 
Afterwards, he paid the secured debts and demanded the return of the jewels, being then 
otherwise indebted to the bank : 

Held, that the plaintiff was not entitled to recover the jewels without discharging the 
other debts, unless he proved that the defendant had agreed to give up its general lien. 

Appeal against the decree of S. Subba Ayyar, Subordinate Judge of North 
Malabar, in Original Suit No. 58 of 1893. 

Suit for the return of certain jewels pledged by the first plaintiff on different 
dates with the defendant as security for loans made to him or their value. The 
first plaintiff alleged that at the date of the said pledges and loans the defendant 
was informed that the jewels pledged did not belong to the first plaintiff, but belong- 
ed to plaintiffs Nos. 2 and 3, and further that it was agreed that whenever first 
plaintiff tendered the principal and interest due on the respective loans, the 
jewels pledged therewith were to be returned to him. The plaintiffs alleged 
that the first plaintiff, on 30th June 1893, tendered the amount due on the loans 
and demanded the return of the jewels pledged, but that defendant refused to 
return the jewels, alleging that the jewels will not be delivered until the first 
plaintiff discharges his other liabilities to the bank. The defendant by its 

• Appeal No. 206 of 1894. 
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agent admitted the loans and pledges of the jewels in question, but denied 
that at the time the pledges were made, the defendant was informed that the 
jewels did not belong to the first plaintiff, and the defendant denied that it 
was agreed that whenever plaintiffs tendered the principal and interest due 
on the said loans the jewels were to be returned. The defendant further 
denied the tender and the defendant further set up that in addition to the 
amounts for which the jewels were pledged to the defendant^ the first plain- 
tiff was indebted to the said defendant in a large sum of money and that the 
[23d] defendant has the right to retain any property belonging to the first 
plaintiff and in defendant’s possession, in exercise of his general right of lien 
on such property for the amount due. The Subordinate Judge by his decree 
directed that, on payment of the loans by the plaintiffs with interest thereon 
within one month together with defendant’s costs, the defendant Bhould 
return the jewels pledged. 

* The plaintiffs appealed and the defendant filed a memorandum of 
objections on the ground that the lower* Court erred in law in finding that 
the defendant was not entitled to a general lien on the jewels, the subject of 
the suit for all money due to it, and that it should have found that the defend- 
ant was entitled to hold the said jewels until all moneys due to it from the 
plaintiffs on any account whatever were paid. 

Mr. C. Krishnan for Appellants. 

Mr. J. H, M . Ryan for Respondent. 

Shephard, J.— The real question to be decided in this appeal is 
whether, under the circumstances, the defendant had a general lien 
on the jewels and was at liberty to retain them until the other debt 
owing by the plaintiff Kunhan Mayan was paid off. I see no reason 
to differ from the Subordinate Judge in his opinion on the evidence given 
with reference to the second issue, but the alleged fact of notice having been 
given to the agent that the jewels belonged to other persons is not, in my 
opinion, material, for it is not said that Kunhan Mayan was acting otherwise 
than with their consent in pledging the jewels. Indeed, the evidence in the 
caBe of one pledge is to the effect that the real owner was actually present 
and took part in the transaction ; in another case, the husband of the alleged 
owner is said co have been present. Under these circumstances and seeing 
that the bank agent was, as the discharged cash-keeper admits, careful to 
deal with the plaintiff Kunhan Mayan only, I do not think the right of the 
bank in respect of the pledge would be in any way prejudiced by the agent’s 
knowledge, if it had existed. The question as to the bank’s general lien is 
important, because, by his letter of the 22nd August 1893, the agent declined 
to give up the jewels until the other liabilities of the plaintiff were discharged. 
In this letter, referring to the plaintiff’s letter of the previous day, the agent 
in effect told the plaintiff that he would not take the money offered 
[236] on the terms indicated in the plaintiff’s letter. If, therefore, the 
plaintiff was right in insisting on those terms, he was entitled to say that 
there was, on the part of the bank, a waiver of his actual tender of the money. 
The rule of law with regard to general liens is clearly laid down in the 171st 
section of the Contract Act. Bankers have such a lien on things bailed with 
them unless there is a contract to the contrary. It was for the plaintiff in 
this case to prove the existence of such a contract. It was argued that the 
plaintiff had discharged that burden of proof by showing that a fresh deposit 
of jewels was made as each loan was advanced. Bach loan, with the pledge 
of jewels accompanying it, must, it was said, be taken as a separate trans- 
action so that the bank could not retain the jewels pledged to secure one of 
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the loans as security for any other of the three loans. The evidenoe before us 
as to the relations between the plaintiff and the bank is meagre. All we 
know is that besides these three loans there were other loans by the bank 
to the plaintiff, a list of which with interest was made up to the 31st May 
1893. On the 28th June, a deed of hypothecation was given as security. 
The bank boQks were not produced, but perhaps it may be jnferred that the 
loans on jewels gmd the other loans were not entered in one account. This 
circumstance, however, is not inconsistent with the hank’s claim to a 
general lien. The evidence of the cash-keeper, which is extremely brief, shows 
that he at least thought there was nothing special about the plaintiff’s loans 
and that therefore the jewels might be retained until all debts were paid off. 

It being incumbent on the plaintiff to show that the bank had agreed to give 
up the general lien to which by law a bank is primd facie entitled, I must 
say that in my opinion the plaintiff has failed in his proof. There was, it 
may be observed, no proper issue on the question, and no attempt made to 
prove a special contract, except by the evidence of the witnesses which wAs 
discredited by the Judge. Holding that the bank was entitled to retain the 
jewels until the other debts owed by the plaintiff were paid off, I think the 
suit ought to have been dismissed. I would accordingly reverse the decree 
and dismiss the suit with all costs. 

Best, J. — Plaintiff appeals against so much of the decree as directs 
payment of (l) interest subsequent to 21st August 1893 (date of the 
letter D), and (2) defendant’s costs of the suit, while defendant has taken 
objection under section 561 of the Code of [237] Civil Prodcedure to the 
disallowance of his claim to a general lien on the jewels pledged. 

• Plaintiffs’ case is that the amount due on the pledge of the plaint jewels 
was first tendered on 30th June 1893 and again the tender was repeated in 
writing on 2 1st August following, by letter D, to which was received the reply 
E from the defendant bank’s agent, saying that the jewels could not be given 
up “ until full value for same has been received, unless you first discharge 
your other liabilities to the bank.” 

The question, therefore, is, had the defendant a lien on the jewels for 
debts of the first plaintiff other than those for which they were pledged? 

The law on the point is contained in section 171* of the Contract Act, 
which says that bankers may “ in the absence of a contract to the contrary, 
retain as a security for a general balance of account, any goods bailed to them.” 
The burden of proving “ a contract to the contrary ” is, in the present case, 
clearly on the plaintiffs, who allege that at the times of deposit of the jewels the 
then agent was informed that the jewels belonged to second and third plaintiffs 
and should be returned to them on their paying the moneys due on the particular 
pledge. The Subordinate Judge's finding as to this special agreement, which is 
against the plaintiffs, is in accordance with the evidence. Mr. Black, the then 
agent, denies that there was any such agreement, or that he was informed that 
the jewels belonged to the second and third plaintiffs. The only witnesses who 
give evidence to the contrary are the first plaintiff and his first witness 
Achuden, a dismissed cash-keeper of the bank, who, however, admits that it 
was “ against the rules of the bank ” to advance money on the pledge of 
jewels known not to belong to the pledger. 

*[ Sec. 171 : — Bankers, factors, wharfingers, attorneys of a High Court and policy brokers # 
may, in the absence of a contract to the contrary, retain as a 
General lien of bankers, security for a general balance of account, any goods bailed to 
factors, wharfingers, attor- them ; but no other persons have a right to retain, as a security 
neys, and policy brokers. for such belanoe, goods bailed to them, unless there is an express 
contract to that effect.] 
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Agreeing with the Subordinate Judge in his findings as to the facts, I 

would dismiss the appeal. But on these same findings the conditional decree 
in favour of plaintiffs cannot be supported. The suit should have been dismiss- 
ed in its entirety. 

The respondent's objection must f therefore, be allowed and the suit dis- 
missed with costs throughout. 

Messrs. Barclay , Morgan and Orr t Attorneys for the Respondents. 


[238] APPELLATE CRIMINAL. 

The 13th March , 1896. 

Present^ 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Benson. 

Queen -Empress 
versus 

Lakshmi Nayakan/ 

Cattle Trespass Act — Act I of 1871 , ss. 22 , 25 — No appeal — Criminal 

Procedure Code , s. 404 . „ 

There being no appeal from a conviction under Cattle Trespass Act, the High Court 
refused to revise the proceedings of the lower Court under ss. 435, 438*, Criminal Procedure 
Code, since there being evidence to support the conviction, to adopt such a course would be to 
substantially allow an appeal. 

Imprisonment cannot be indicted in default of payment of the compensation awarded 
under the Cattle Trespass Act. 

Case referred for the orders of the High Court by A. W. B. Higgens, District 
Magistrate of Tinnevelly, under section 438, Criminal Procedure Code. 

The case was stated as follows : — 

11 In Calendar Case No. 169 of 1895 on the file of the Sub-Magistrate of 
Vilatikulam, the complainant charged the accused with having seized his 
master's cattle and impounded them, and also with having beaten him owing 
to some enmity between the accused and his (complainant’s) master. The 
complaint was under section 22 of the Cattle Trespass Act I of 1871 and sec- 
tion 323 of the Indian Penal Code. The Sub- Magistrate entertained the com- 
plaint and tried both the offences together. The complainant examined two 
witnesses to prove bis allegation. The accused pleaded that the cattle grazed on 
his field and that, for this reason, he impounded them, and that this complaint 
was got up against him because he impounded 'the cattle. He pleaded also that 
the complainant was beaten by his own men for having allowed the cattle to 
stray on another man's land. The accused cited four witnesses to prove 

* Criminal Revision Case No. 633 of 1895. 

t[ Sec. 438 : — The Court of Session or District Magistrate may, if it or he thinks fit, on 
examining under s. 435 or otherwise the record of any proceed- 
Report to High Court. ing, report for the orders of the High Court the results of such 
examination, and, when such report contains a recommendation 
that a sentence be reversed, may order that the execution of such sentence be suspended* and 
if the accused is in confinement, that he be released on bail or on his own bond.) 
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kis defence. The Sab* Magistrate believed the prosecution and disbelieved 
the defence and sentenced the accused to pay Rs. 12 as compensation 
under [289] section 22 of the Cattle Trespass Act and a fine of Rs. 5 under 
section 328*, Indian Penal Code, or, in default, to undergo rigorous imprison- 
ment for ten days and five days respectively. 

“ An appeal was preferred by the complainant, and the Joint Magistrate 
found that there .was not sufficient evidence as to the illegal impounding, and, 
as regards the assault, he held that there was no reason to believe the prose- 
cution rather than the defence. He therefore quashed the sentence under 
section 323, Indian Penal Code, but, as no appeal is provided against the 
award of compensation under section 22 of Act I of 1871, he has made a 
reference under section 435, Criminal Procedure Code. 

“ The Cattle Trespass Act I of 1871 does not provide for any appeal, and, 
under section 404, Criminal Procedure Code, there was no appeal against the 
order of compensation. As observed by the Joint Magistrate, the evidence 
about the illegal seizure of the cattle is apparently insufficient. I consider, 
therefore, that the award of compensation is unjust, and request that the 
High Court will bo pleased, in exercise of its powers of revision, to order the 
refund of the amount of compensation levied. I have also to remark that the 
order of the SubiMagistrate awarding imprisonment in default of payment of 
compensation is illegal.” 

Parties were not represented. 

Judgment: — The District Magistrate is right instating that no appeal 
lies against an order under section 22 of the Cattle Trespass Act (I of 1871) 
Queen-Empress v. Raya Lakshma (I. L. R., 10 Bom., 230) and Dhiku v. Deno 
Ndth Deb (I. L. R., 15 Cal., 712). 

There is evidence that the seizure was illegal and the Sub-Magistrate 
believed it. The Joint Magistrate, however, considered it ‘ insufficient.’ The 
High Court, as a Court of Revision, will not, in such a case, weigh the evi- 
dence, for to do so would, in effect, be to admit an appeal where the law does 
not allow it. So much, however, of the Sub-Magistrate’s order as directs 
that imprisonment be awarded in default of payment of compensation is 
illegal, and is set aside. 

MOTES. 

[ See also 32 Mad,*, 220 ; 31 Mad., 133.] 


♦[Sec 

Punishment ___ 
tarily causing hurt 


323 : — Whoever, except in the case provided for by section 334, voluntarily causes 
for volun- ^urt, sha ^ P^^hed with imprisonment of either description 
1 ’ for a term which, may extend to one year, or with fln« vhinh 

i A j n... 


lur a term wmou iuaj extend to one year, or with fine, which 
may extend to one thousand Rupees, or with both.] 


[Reporter’s Note: See In re Khadar Khan, I. L. R., 11 Had., 359]. 
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[ 810 ] APPELLATE CRIMINAL. 

The 9th January , 1896 . 

Present : 

Mr. Justice Shephard and Mr. Justice Davies. 

Queen-Empress 

versus 

Rayapadayachi.* 

Penal Code , s. 448 —’Criminal Trespass — Intent . 

Although a trespasser knows that his act, if discovered, will be likely to oause annoy- 
ance, it does not follow that he does the act with that intent. 

Case referred for the orders df the High Court by R. D, Broadfoot, Acting 
Sessions Judge of Trichinopoly, under section 438, Criminal Procedure Code. 

The facts of this case appear from the letter of reference which is as 
follows : — 

“The Stationary Second-class Magistrate of Udaiyarpalaiyam convicted 
■one Rayapadayachi accused in Calendar Case No. 677 of 1895 on his file under 
sections 451 and 75t, Indian Penal Code, and sentenced him to four months' 
rigorous imprisonment. 

“ The accused appealed against this conviction to the Deputy Magistrate of 
Aryalur, who altered the conviction to one under section 448 and upheld the 
-conviction. 

“ In this case, there is a distinct finding by the Stationary Sub- Magistrate 
that the intention of the accused in entering the house was to have sexual 
intercourse with the complainant’s unmarried sister. The Deputy Magistrate 
agrees with the said Sub- Magistrate and with the said finding ; while admitting 
that it is no offence to have intercourse with an unmarried woman, he adds 
that in this case the accused should be presumed to have acted with a criminal 
intent as ( nothing can be more annoying and insulting to complainant than 
such an entry.' I think this is not a correct and proper interpretation of the 
law. Criminal Revision Case No. 544 of 1885 quoted in page 329, Weir's 
Criminal Rulings , third edition, is in point. This ruling is a clear authority 
for holding that, in the circumstances stated and found; the accused has 
committed no offence ; for his primary intent, and to that alone we should 
look, was not to insult or annoy the brother but to meet the sister. 

[2413 “ Again on the facts found, it is no more than likely that, as alleged 
by the accused, he was enticed into the house in order to be beaten and falsely 
charged with theft. Under these circumstances I have the honour to request 
their Lordships to quash the conviction and to order that the accused who 
has been this day ordered to be released on bail be set at liberty." 

•Criminal Revision Case No. 602 of 1895. 

\ [Sec. 75 -Whoever, having been convicted of an offence punishable under Chapter 
XII or Chapter XVII of this Code with imprisonment of either 
Punishment of persons description for a term of three years or upwards, shall be guilty 
convicted, after a previous of any oflenoe punishable under either of those Chapters with 
conviction, of an offence imprisonment of either description for a term of three years or 
punishable with threeyears’ upwards, shall be subject for every such subsequent offense to 
imprisonment. transportation for life, or to double the amountof punishment to 

whioh he would otherwise have been liable for the same ; provided 
that he shall not in any case be liable to imprisonment for a term exceeding ten years.] 
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Counsel were not instructed. 

Judgment. — We agree with the opinion of the Sessions Judge based on a 
decision of this Court In re Sivaratri Guruvaiya (Criminal Revision Case 
No. 544 of 1895, Weirs Criminal Rulings , Third Edition t 329) which, however, 
is not in accordance with a previous decision In re Veda Gurukkal (Criminal 
Revision Case' No. 249 of 1882, Weirs Criminal Rulings , Thirfi Edition , 328). 
In our opinion the accused, though he may have known that, if discovered, his 
act would be likely to cause annoyance to the owner of the house, cannot be 
said to have intended either actually or constructively to cause such annoy- 
ance. It is one thing to entertain a certain intention and another to have the 
knowledge that one’s act may possibly lead to a certain result. The section 
(441) defining criminal trespass is so worded as* 1 to show that the act must be 
done with intent and does not, as other sections do ( e.g ., section 425), embrace 
the case of an act done with knowledge of the likelihood of a given consequence. 

The conviction must be set aside and the prisoner who is on bail released 
from his bond. 


* NOT£S. 

[See also (1902) 26 Bom., 659; (1911) 35 Mad., 1S6 ; 21 M. L. J., 161 : 9 I. C., 152 ; 
(1911) 9 I. C., 895 ; (1911) 10 M. L. T., 118 as regards the nature of the intent constituting 
criminal trespass.] 


[19 Mad. 241] 

APPELLATE CRIMINAL. 

The 14th February , 1896. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Davies. 

Queen-Empress 

versus 

Subbanna.* 


Madras District Municipalities Act — Act IV of 1884 , s . 1 79 —Criminal 
Procedure Code , s. 438 . 

By section 179, Madras District Municipalities Act IV of 1884, it is provided 14 the exter- 
nal roofs, verandahs, pandals, and walls of buildings erected or renewed [242] after th& 
coming into operation of this Act shall not be made of grass, leaves, mats or other such 
inflammable materials except with the written permission of the Municipal Council ; ’* * 
Held, that the word 41 renewed ’’ includes repairings 

CASK referred for the orders of the High Court by J. N. Atkinson. District 
Magistr ate ot Kistna, under seotion 438, Criminal Procedure Code. 

* Criminal Revision Case No. 582 of 1895. 
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The case was stated as follows : — 

" One Kowludu Subbanna of Bezwada repaired a portion ui ms biianouau ruui 
.without the permission of the Municipal Chairman. The Sanitary Inspector 
of the Bezwada Municipality prosecuted him under section 179 of the Madras 
District Municipalities Act, 1884. But the Bench acquitted the accu^e^under 
section 245, Criminal Procedure Code, on the following grounds: — • 

This is neither erection, nor renewal contemplated by the Act. Only a 
portion of the roof was repaired. This is not within the purvfew of the Act.* 

“ The Bench is clearly wrong. Section 179 of the Municipal Act covers all 
1 external roofs of buildings renewed.’ My Head Assistant Magistrate com- 
ments on the case as follows 

Bepair * is renewal and further the contention is not technical. The 
section places in the hands of the Municipal Council a means of preventing 
fire through thatched roofs, since the substitution of tiles can, at its discretion, 
be made a condition of the granf, of the license. By decisions such as this, 
that discretion is taken away, since bo,, long as a vestige of the old roofs 
remains the plea of repairs will be successful.” 

Parties were not represented. 

Judgment. —We have no doubt that the interpretation put by the Bench 
of Magistrates upon the meaning of the word ‘ renewed ’ is wrong. It includes 
repairing. The acquittal is set aside and the accused must be retried. 


[243] APPELLATE CIVIL. 

The 17th and 23rd September , and 22nd October , 1896 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 

Velu Pandaram (Plaintiff) Appellant in Appeal No. 115 of 1894 

versus 

Gnanasambanda Pand&ra Sannadhi and another (Defendants) 

Respondents 

Gnanasambanda Pandara Sannadhi.. (Defendant No. 1) 

Appellant in Appeal No. 120 of 1894 
versus 

Velu Pandaram and another (Plaintiff and Defendant No. 2) 

Respondents.* 

Religious endowment— Hereditary trustee — Invalid alienation— Limitation. 

In a suit brought by a hereditary trustee to set aside certain alienations of the trust pro- 
perty made by his predecessors in title and to have it declared that he was entitled to the sole 
management of the trust property, it appeared that the property was held jointly by plaintiff’s 

~~ * Appeals Nos! Ilfi and 190 of 1894. 
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father and by the mother of the first defendant. On 17th September 1868 first defendant’s 
mother alienated her right to the joint management to the first defendant, who however 
never got possession until 18th February 1869, on which date plaintiff’s father alienated his 
right to joint management to first defendant ; the plaintiff was born in 1875 : 

He $' that the hereditary right of plaintiff was a personal right, accruing on the death 
of his predecessor, viz., his father, and that as limitation ran from that date, the suit was 
not barred. 9 

Appeals against the decree of V. Srinivasa Charlu, Subordinate Judge of 
Kumbakonam, in Original Suit No. 42 of 1892. 

This suit was brought by the plaintiff as hereditary trustee of the 
Nakshatramalai Kattalai charity against the first defendant, the adhinamdar of 
the Dharmapuram mutt, for a declaration to establish plaintiff’s right to the 
sole management of the said charity of Sri Amerthaghateswaraswami temple 
at Thirukadaiyur and to direct the first defendant to surrender up to the 
plaintiff the plaint properties. It was further prayed that should the Court 
£244] hold that the first defendant had acquired the second defendant’s right 
in respect of his half share in the management of the said charity, a decree 
might be passed declaring plaintiff to have the right to hold the plaint pro- 
perties jointly with the first defendant and to have jointly with him the right 
to the management of the said charity. 

The charity in question was alleged to have been founded by the ancestors 
of the plaintiff and second defendant and the lands described in the plaint 
schedule attached to it were granted by them for the use of the charity in order 
that the income thereof might he appropriated and employed for the worship 
and the celebration of certain festivals. It was further alleged that it had 
bedh arranged that the management of this charity and the property so granted 
should vest in the members of their own family from generation to generation. 
While this charity was thus under the management of the family of the 
founders, the Government took charge of it and the properties thereto attached, 
but Government disconnected itself from all direct management of this 
institution and delivered it to plaintiff's grandfather Velu Pandaram in 
1850-57. Since then the charity was managed by the said Velu Pandaram 
and his divided coparcener Kuppa Pandaram (the father of defendant No. 2) 
until their death, and they were succeeded in the management by the plaintiff’s 
father. In the years 1868 and 1869 the plaintiff’s father and one Visalakshi, 
mother of defendant No. 2 and widow of Kuppa Pandaram, accepted each 
Rs. 2,000 from the Pandara Sannadhi of Dharmapuram (first defendant’s pre- 
decessor in title) and transferred to him all their rights to the management 
and to the lands pertaining to the kattalai, and since that date the Dharma- 
puram mutt agents have been managing the lands and affairs of the charity. 
The plaintiff’s father died in August 1884. The plaint set forth that the 
plaintiff and defendant No. 2 have the right of management according to the 
family arrangement and custom, but alleged that defendant No. 2, having left 
the management in the hands of the first defendant, and being even after having 
attained majority unwilling to assume it, the plaintiff has succeeded to the sole 
management of the entire charity. Plaintiff attained his majority on 26th 
February 1891, and has since frequently requested the first defendant to sur- 
render the office of trustee and the lands pertaining to it but without success, 

[245] The first defendant traversed the allegations in the plaint and 
pleaded that the suit was barred by limitation. He further stated that this 
trust and charity had been attached to the Dharmapuram Adhinam and were 
handed over to his predecessors in office in 1842 by the Government, that the 
plaintiffs father having put forward a claim of right in 1867, his claim was 
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purchased for Rs. 2,000. The first defendant further raised some other pleas, 
which are not now material. 

The second defendant filed a written statement supporting the plaintiff s 
case, but seeking to have joint management with him. 

The Court of First Instance foiled that, though the origin of the institution 
was involved in* obscurity, there was no doubt that the management of this 
kattalai was vested in the plaintiff's family, and that its affairs were managed 
subsequent to the Government management by the plaintiff’s grandfather Yelu 
Pandaram and his nephew Kuppa Pandaram, and after the death 'of Velu 
Pandaram by his adopted son Nataraja (plaintiff’s father) and nephew till the 
death of the latter. It was also proved that, in August 1H68 and February 1869, 
it passed to the Dharmapuram mutt under two registered conveyances, the 
one (Exhibit A) executed by the second defendant’s mother as guardian of 
defendant No. 2 and the other (Exhibit H) executed by plaintiff’s father. 

« In the result the low r er C^urt held that the alienations were illegal, that 
the suit was not barred by limitation, ancL that the plaintiff was entitled to 
joint management of the office and the lands forming its endowment along 
with defendant No. 1. The lower Court further held that the plaintiff’s claim 
to the half share of second defendant’s father was barred by limitation. 

The plaintiff appealed in Appeal No. 115 of 1894 on the ground that he 
is entitled to the whole property and management. 

Defendant No. 1 appealed in Appeal No. 120 of 1894, contending that 
plaintiff’s claim is barred in respect of his father’s half share. 

Bhashyam Aayyngar and Sundara Ayyar for Appellent in Appeal No. 115 
of 1894. 

Krishnasami Ayyar for Respondents in the above. 

Krishnasami Ayyar for Appellant in Appeal No. 1^0 of 1894. 

Bhashyam Ayyangar and Sundara A yyar for Respondents in the above. 

[246] Judgment. — The ancestors of plaintiff and of second defendant were 
hereditary trustees of the charity called Nakshathramalai Kattalai attached to 
a temple of Thirukadaiyur, and were jointly entitled to its management. It 
was at one time taken under the control of Government, but was redelivered in 
1850-57 to Velu Pandaram, plaintiff’s grandfather, as hereditary audinakarta, 
since whioh time Velu Pandaram and his divided coparcener Kuppa Pandaram 
continued in joint management. In 1868 Velu Pandaram had been succeeded 
by his son (plaintiff's father), and Kuppa Pandaram had also died, leaving a 
minor son (second defendant) and a widow, Visalakshi. On 17th September 
1868 Visalakshi, on behalf of her minor son, executed a registered deed of con- 
veyance of his share in the joint management to first defendant’s predecessor, the 
then Pandara Sannadhi of Dharmapuram mutt (Exhibit A), and in the following 
year (February IS, 1869) plaintiff’s father executed a similar deed in respect to 
his half share in the management (Exhibit H). Since that time the Pandara 
Sannadhi for the time being (now first defendant) has managed the charity. 
Plaintiff’s father died in August 1884 and plaintiff brought this suit on 17th 
August 1892 as the successor of his father in the hereditary trusteeship to 
recover the properties of the charity and for a declaration of his right to sole 
management. 

Various issues were framed in the Court below, almost all the allegations 
made in the plaint having been disputed.- In the result the Subordinate Judge 
fouud that plaintiff was entitled to recover his father’s half share in the 
management, but that his claim' to the half share, which had belong to second 
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defendant’s father, was barred. A decree was, therefore, passed, giving plaintiff 
joint possession of the management and property with the first defendant. 

Against this decree both sides have appealed, the plaintiff in Appeal No. 
115 of 1894 contending that he is entitled to the whole property and manage- 
ment, while the first defendant in Appeal No. 120 of 1894 contends that plain- 
tiff’s claim is barred in respect to his father’s half share as weU as to the half 
share of second defendant’s father. 

Before us the original hereditary right of plaintiff’s family has not been 
contested, nor is it denied that the alienations of the [247] trust property 
in 1868 and 1869 were illegal. The sole points argued have been the questions 
of limitation. 

Taking first defendant's appeal (No. 120) first, it is argued time began to 
run against plaintiff’s father in 1869 before plaintiff was born (in 1875) and 
hence that the right was barred long before plaintiff had any claim, which 
could only have accrued on the death of his father in 1884. The first defen- 
dant’s pleader complains that the Subordinate Judge has treated the case as if 
it resembled one of an alienation mSde by a widow, which would be valid for 
the lifetime of the alienor, and in which the successor’s right would only be 
infringed when the succession opened. In support of this contention he referred 
to Balwant Bao Bi&hwant Chandra Chor v. Purun Mai Chaube (L. R., 10 I. A., 
90) and other cases in which that Privy Council decision has been followed — 
Kannan v. Nilakandan (I. L. R., 7 Mad., 337), Karimshah v. Nattan (I. L. R., 
7 Mad., 417), Giyana Sambandha Pandara Sannadhi v. Kandasami Tambiran 
(I. L. R., 10 Mad., 375, at page 477), Nilakandan v. Padmanabha (I. L. R„ 
14 Mad., 153), and Sankaranv Krishna (1. L. R., 16 Mad., 456). 

• No doubt the right of plaintiff’s father to set aside his own alienation or 
that of his kinswoman Visalakshi would have been barred long before his 
death in 1884 ; but the question is, when did the right to sue as hereditary 
trustee accrue to plaintiff. It seems to us clear that it did not accrue till his 
father’s death in 1884, and he has brought his suit within eight years of 
that date. Against plaintiff there could be no adverse possession till his right 
accrued ; the act of his father was a fraud on the trust, but plaintiff was not in 
a position to question it till 1884 ; the time will therefore run from the date 
of his predecessor’s death. See Mahomed v. Ganapaii (I. L. R., 13 Mad., 277), 
Jamal Saheb v. Murqaya Swami (I. L. R., 10 Iiom., 34) and Modho Kooery v. 
Tekait Ram Uhundor Singh (1. L. R., 9 Cal., 411). 

Another argument put forward was, that since second defendant had 
permitted his right to sue to become barred by limitation, the plaintiff is also 
barred, since plaintiff and second defendant were jointly entitled to sue, and 
we were referred to the cases reported in Seshan v. Rajagopala (T. L. R., 13 Mad., 
236), Narayanan Nambudri v. Damodaran Nambudri (I. L. R., 17 Mad., 189), 
and Moidin Kutti v. Bcevi Kuttx Ummah ( I. L. R., 18 Mad., 38). We 
[248] do not think these cases apply. The personal right of trusteeship is not 
joint, though the rights of trustees against strangers are joint. Any one of 
the joint trustees as against a stranger has a right to claim the whole property, 
and as plaintiff has brought his suit to recover the properties within twelve 
years of the accrual of his right, he is not barred by the fact that his co-trustee 
may have suffered his right to become extinct. 

On these grounds the appeal by first defendant (Appeal No. 120) must be 
dismissed with costs. 

Passing to the appeal preferred by plaintiff (Appeal No. 115), the Subordi- 
nate Judge held that plaintiff’s father had a right of suit in August 1868, as 
soon as Visalakshi alienated her son’s share in the management, that that right 
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of suit became barred in six years, and hence was barred before plaintiff was 
born, and that, whether the limitation was six years or twelve, time ran ag|inst 
plaintiff’s father, and thus the bar against him was equally a bar agiinst 
his successor. 

In this view of the case we are not able to agree. It appears to us 
doubtful, in thp first place, whether the widow Visalakshi was able to give 
possession to the purchaser, though, no doubt, the then Pandara Sannadhi 
sent his men to reap the crops and set up a claim under colour of the document 
executed by .the widow. The Pandara Sannadhi was a far more influential 
man than plaintiff’s father, and he was consequently able to bring pressure 
upon the latter and induce him to execute the deed H, which was a fraud 
upon the trust. But we do not think the evidence establishes that between 
September 1868 and February I860 tbs two were in joint possession. The 
possession seems to have been with plaintiff's father, though efforts were 
made forcibly to oust him. Exhibit H states that possession was given under 
ifhat document. 1 

There is then no qujitioh of the Pandara Sannadhi having acquired as 
against plaintiff a right by adverse possession to a joint share in the manage- 
ment, and the cases referred to — Kantian v. Nilakandan (I. L. R., 7 Mad., 337), 
Madhava v. Narayano, (I. L. R., 9 Mad., 244) and Hadhabai v. Anatvtrav 
Bhagvant Deshpavde (I. L. R., 9 Bom., 198, at page 231), — do not apply. 
As no limitation with respect to joint management ran against plaintiff’s 
[249] father, none ran against plaintiff : and, as has been pointed out above, his 
right to follow the property is not barred, since the suit is brought within 
twelve years of the accrual of the right. 

The appeal must therefore be allowed and the plaintiff be declared entitled 
to the sole right of management, and the possession of the properties attached 
to the kattalai must be delivered to him. 

The first defendant must pay plaintiff's costs in this appeal. 

NOTES. 

[This case was reversed by the Privy Couucil in 23 Mad., 271.J 

[ 19 Mad. 249 ] 

PRIVY COUNCIL. 

The 12th and 22nd February , 1896. 

Present : 

Lords Watson, Hobhouse, Shand and Davey, and Sir R. Couch. 

Sri Raja Papamma Rao (Defendant) Appellant 

versus 

Sri Vira Pratapa H. V. Ramachandra Razu and another 
(Plaintiffs) Respondents. 

[On appeal from the High Court at Madras.J 


Simple mortgage — Remedy of inortgagee upon default made — Act IV of 1862 , 
section 58 — Construction of decree . 

On default made in payment on a simple mortgage, a Court, instead of decreeing the 
proper relief, had made a decree (wbich, however, had afterwards become final, and had 
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been executed) for possession by the mortgagee after a period of graco. That decree would 
rightly have been for a judicial sale (Transfer of Property Act, 1882, section 58). 

In this suit, brought by the mortgagor for an account to be rendered by the mortgagee, 
and for re-delivery of possession, alleging that tbc account would show payment of the debt 
already made out of the rents and profits. 

Held, that the decree for possession did not amount to a decree for foreclosure or pre- 
clude redemption, the possession of the decree-holder having only been as mortgagee, and 
having involved liability to account to the mortgagor. 

APPEALirom a decree (21st February 1893) of . the High Court,. reversing a 
decree (5th September 1891) of the Subordinate Judge at Ellore. 

This appeal arose out of a suit filed on the 10th March 1891 by the re- 
presentatives of mortgagors against the representatives of the mortgagee, 
claiming re-delivery by them of possession of a [250 j talukhdari village, the 
mortgaged property, on an account being taken of the roots and profits realized 
by the mortgagees, from the year 1880. 

No facts were in dispute, and the only question was as to the effect to be 
given to a decree of the District Court of Godavari of the 16th July 1876, 
under which the mortgagees had taken possession ; and as to whether that 
decree had effect to deprive the mortgagors of their title to redeem. 

The mortgage was executed on the 15th June 1870 by the father and 
elder brother of the plaintiff in this suit to the ancestor of the first and second 
defendants, of whom one now appealed. 

The mortgagors undertook in the deed, which was specially registered, 
to repay a sum of Ks. 2,011 with interest by four annual instalments, mort- 
gaging, as security, the talukhdari village of lvhandrika Sitaranavaram, their 
anc<istral estate. 

The condition of the mortgage was this : — 

“ If the debt is not discharged according to the instalments, you should 
recover the same by means of the mortgaged property, the crops of ourcultivation, 
and our other property and from our person according to your wish,” 

The mortgagee sued the mortgagors upon this bond in 1876, and prayed 
for a decree directing the defendants to pay the amount then due with sub- 
sequent interest, “ by means of the undermentioned property and other 
property.” The District Judge of Godavari decreed on the 16th September 
1876 in favour of the plaintiff, stating in his judgment : “ In accordance 

with the custom prevailing in the Courts in this Presidency three months’ 
time will be allowed to the defendants within which to pay up the whole sutn 
now decreed, principal and interest and costs ; failing which, the plaintiff shall 
be put in possession of the immoveable and moveable property specified in the 
bond sued upon, and in the plaint and schedule, as provided in the terms of 
the bond.” The decree followed in the same words. 

On the 26th August 1879 notice was given to the mortgagors to show 
cause why this decree should not be executed. On the 16th September follow- 
ing, stay of execution was applied for, on the ground that the decree was 
neither according to the terms of the mortgage deed, nor was according to what 
had been asked ; and that the mortgagors were about to apply for a review. This 
£231] application, founded on the Judges having wrongly treated the mortgage 
as one of conditional sale, was rejected on the 10th November 1879 as being 
out of time ; and in 1880 the mortgagees obtained possession. In 1883 the 
village was sold to a person who again sold it to the present appellant in 
1884. 

On the 10th March 1891 the representatives of the mortgagors brought 
this suit for an account alleging that the whole mortgage debt had been discharg- 
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ed by the rents and profits received by the mortgagees down to 1885 ; and that 
they were entitled to restitution of the property. The defendants representing 
the mortgagee by their written statement insisted that the village had become 
absolutely their property in virtue of the decree of 1876, behind which no 
Court could go. 

On the 5ti} September 1891 the Subordinate Judge at Ellore dismissed 
the suit. 

In his judgment he said : — # 

" I understand from the provision of three 10001118 ’ grace allowed in the 
decree for discharging the debt the District Judge of Godavari meant that the 
mortgage would be foreclosed on the default made, and that afterwards the 
land could be delivered to the decree-holders unconditionally as was subsequent- 
ly done.” 

On the plaintiff’s appeal the High Court, (Muttusami Ayyaii and 
Handley, JJ.) on the 21st February 1893, reversed this decree of dismissal, 
demanding the suit for decisioi on the merits. The reason assigned for this 
result was that the true construction of the decree of 1876 was that the 
District Judge of Godavari intended to put the mortgagee into possession, only 
that he should recoup himself the mortgage debt and interest out of the usufruct 
of the mortgaged property as provided for in the deed, and remain in possession 
until the debt and interest should have been thereby liquidated ; and not that 
he should retain possession as if on foreclosure. 

On an appeal preferred by the representative of the original mortgagee 
Mr. J. D. Mayne appeared for the Appellant. 

The Respondent did not appear. 

The argument for the appellant, in brief, was that the decree of 1876 hac| not 
received due effect. The effect intended, although that was not the right decree 
upon a simple mortgage on which default had been made, was that the mort- 

f &ge after the three months of grace had expired should, on the further default, be 
262 ] foreclosed. Further default occurred ; and that the decree in itself was 
wrong was no ground at the present day for its not receiving effect. The 
mortgagors, who might have had the decree reversed or amended by taking 
proceedings in due time, had, after the expiration of the three months’ grace, 
lost all title to the land mortgaged, of which by the necessary effect of the 
decree of 1876 the lawful possession had passed to the mortgagee. The respon- 
dents should have sought their remedy, if they had any, by petition when the 
execution proceedings were pending in the suit decreed in 1876. No separate 
suit would lie for the construction, and virtually for the setting aside, of that 
former decree. 

Their Lordships’ judgment was, on the 22nd February 1896, delivered by 
Lord Hobhouse 

Judgment. — The plaintiffs in this suit, who are respondents in the appeal, 
represent the mortgagors of the property in dispute ; and the defendants, who 
are appellants, represent the mortgagees. The present question is, what was 
the effect of a decree of the District Judge which was passed on 16th September 
1876, and which directed that the mortgagees should be put into possession 
of the property. 

The mortgage was effected by deed dated 15th July 1870 for securing 
Rs. 2,011 and interest. The debt was to be paid by four instalments. On 
failure to pay “you should recover the same by means of the mortgaged property, 
the crops of our cultivation, and our other property, and from bur person/' 
Though it is not here expressed that the mortgagee’s remedy is to be by sale 
under decree, the mortgage falls within the class of 1 simple mortgages,’ as 
classified in Sir A. Macpherson’s work on Mortgages, page 12, and in the 
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Transfer of Property Act, 1882. In such a mortgage there is no transfer of 
ownership, and the mortgagee must enforce his charge by judicial sale. 

In the year 1876 the mortgagee, being unpaid, filed a plaint, and prayed 
for a decree directing the mortgagors to pay debt and costs and interest until 
realization of the money by means of the mortgaged property and other 
property. That is precisely the relief to which a simple mortgagee is entitled, 
whether before the Act of 1882 or since. ' 

The difficulty* has arisen from the decree which the Court thought fit to 
make on this plaint. After affirming the mortgagee’s right to a decree for the 
money, the District Judge said [2 J3] that : “ In accordance with the custom 
prevailing in the Courts in this Presidency, three months’ time will be allowed 
to the defendants within which to pay up the whole sum now decreed, 
principal and interest and costs, failing which the plaintiff shall be put 
in possession of the immoveable and moveable property specified in the bond 
sued upon and in the plaint and schedule as provided in the terms of the bond.” 
And he made a decree accordingly. • 

That decree was not according to law. In default of payment, a simple 
mortgage gives to the mortgagee a right, not to possession but to sale, which 
he must work out in execution proceedings. In referring to a Madras custom, 
the District Judge probably meant only a practice of the Courts to give three 
months for payment. If he meant a custom to give possession on a simple 
mortgage as the High Court think he did, there is no such custom. And 
Mr. Mayne frankly admitted that the mortgagee was not entitled to the relief 
given ; and that there is no ground for thinking that the decree was agreed on in 
Court, or consented to by the mortgagor. 

•The mortgagor however did not appeal and did not seek relief by way of 
review until it was too late. The decree therefore stands and is binding on the 
parties ; and the mortgagee took possession under it. He has since sold the 
property, but that does not affect the rights of the mortgagor. The question 
is in what character was the possession taken. If in the character of a mort- 
gagee, the mortgagor had a right to redeem, which was not barred by time 
when this suit began. 

Mr. Mayne contends that the decree was intended as a foreclosure, and is 
so in effect. The only other kind of possession which can be suggested is 
usufructuary possession, lasting until the debt is discharged by the profits of 
the estate ; and Mr. Mayne urges that there is nothing in the judgment to sug- 
gest such a possession, and that ‘ the terms, of the bond ” do not warrant 
possession of any kind. All that is true ; but it does not compel the inference 
that the decree amounts to a foreclosure. There is nothing in the judgment 
to suggest a foreclosure any more than usufructuary possession ; nothing indeed 
to throw light on the terms of the decree. All we know is that possession was 
given, and given under some error. 

[254] If it were necessary to speculate nicely on the meaning of the Judge, 
their Lordships would be disposed to agree with the High Court, who consider 
that when the Judge used the expression “ as provided in the terms of the bond” 
he was thinking that the right given by the mortgage to recover by means of 
the mortgaged property and the crops meant a right to enter and take the 
profits. That is certainly more in accordance with “ the terms of the bond ” 
than is a foreclosure ; which is not a recovery of the debt by means of the 
property, but a substitution of the property for the debt. If indeed the matter 
were new, it might reasonably be argued that the terms of a simple mortgage 
justify usufructuary possession ; but long practice, now embodied in a statute, 
has settled that the remedy of the mortgagee is a judicial sale. 
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It is however hardly necessary to follow the High Court into this specula- 
tion. It is sufficient that the mortgagee, not being entitled to foreclosure, and* 
not asking for it, got a decree which did not purport to work foreclosure. It 
purported to give possession “ as provided in the terms of the bond.” That 
was impossible, for there were no such terms ; but it purported to do that, and 
did not purport to put an end to tb$ bond and to the relations of mortgagor 
and mortgagee altogether. It could, though subject to correction on appeal, 
give possession, and did so. The mortgagee thereupon became mortgagee in 
possession ; and as such he must submit to be redeemed. 

Their Lordships will humbly advise Her Majesty to dismiss this appeal. 

Appeal dismissed. 

Solicitors for the Appellants — Messrs. Burton , Yeates & Hart . 

NOTES. 

£ Dr. Rash Behari Ghosh in his Mortgages , Vol. I (1911) p, 526 observes, that similarly 
4 4 a purchaser under an imperfect decree for sale must also account for the rents and profit* 
if, owing to the absence of any necf! wary party, the sale operated merely as an assignment of 
the mortgage. But if the sale effectod a transfer of the mortgagor’s estatQ though subject to 
encumbrances, the purchaser would not be liable to account as mortgagee in possession 
because he would then stand in the place of the owner. ” See (1903) 30 Cal., 463 where the 
sale being held void for contravening sec. 99 T. P. A., 1392, the purchaser was held accoun- 
table. See also 29 Cal., 1 ; 25 Mad., 244, as regards the position of the purchaser of a 
mortgage interest in respect of remedies under the C. P, C., in execution. 

In (1909) 21 M. L. J., 562 this ease was referred to with reference to the construction 
of the document in that case as a mortgage. In (1902) 25 Mad., 300 it was held that once 
there was a decree for redemption in a redemption suit, a subsequent suit for redemption 
could not lie though the former decree was not executed.] 

[253] APPELLATE CIVIL. 

The 8th and 14th October , 1895. 

Present : 

Mr. Justice Shephard and Mr. Justice Best. 

Suryanarayana (Plaintiff) Appellant 

versus 

Narendra Thatraz (Defendant) Respondent.' 1 ' 

Eequlation V of 1804 , s. 17 — Powers of Agents to Court of Wards — 
Contract Act , s. 25 . clause 8 — Promise to pay a time-barred debt. 

A Collector, as Agent to the Court of Wards, has no authority to bind a ward of the 
Court of Wards by a promise under Contract Act, s. 25, clause 3, to pay a debt which is barred 
by limitation. 

Appeal against the decree of E. C. Rawson, Acting District Judge of 
Vizagapatam, in Original Suit No. 1 of 1893. 

The plaintiff sued to recover a sum of money advanced in 1879 by his 
father to the deceased father of the defendant, who was a minor under the Court 
of Wards and was represented in the suit by the agent to the Court of Wards. 

The District Judge dismissed the suit as barred by limitation. 

The plaintiff preferred this appeal, 

Sankaran Nayar and Sundara Ayyar for Appellant. 

Mr. E . B, Powell for Respondent. 

Judgment : — The suit is to recover a sum of Rs. 6,583-13-6 as balance due 
under the document A, alleged to have been executed by the defendant’s father 

* Appeal No. 181 of 1894. 
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to plaintiff’s father on the 29th September 1879, for Rs. 7,000 repayable on 
21st July 1880 with interest at 6 annas per cent, per mensem. The Judge 
has dismissed the suit, finding (1/ that the genuineness of A is not proved ; 
and (2) that the claim is barred by the law of limitation. 


A number of letters were produced before the Judge as containing 
acknowledgments of the debt, and therefore saving the suit from the time-bar. 
The Judge rejected these letters as inadmissible by reason of their not bearing 
a one-anna stamp under article 1 of schedule I of the Stamp Act. It is con- 
tended for appellant that, in thus holding, the Judge was in error — a contention 
that must be allowed to be good —see Bishambar Nath v. Nand Kishore (I.L.R., 
15 All., 56) [256], Fatechand Harckand v. Kisan (I. L. R. t 18 Bom., 614). 
It is, however, also found by the Judge that, even if admitted, the letters would 
not help the plaintiff, as “ there is no evidence worthy of the name” that the 
defendant’s father authorized the writing of the letters. To be of use for saving 
from the bar of limitation, under section 19 * of the Act (XV of 1877) the 
acknowledgment must be signed “ either personally or by an agent duly 
authorized on this behalf.” It is admitted that none of the letters produced 
are signed by defendant’s father, and we agree with the Judge that the evi- 
dence is altogether insufficient to support a finding that those who signed the 
letters were in fact authorized to do so. 

Stress is laid on behalf of appellant on Exhibits B to E, in which the debt 
in question is acknowledged by the Governor’s Agent on the death of defendant’s 
father. When the estate was taken charge of by the Court of Wards, and, as 
appears from Exhibits C and G, a sum of Rs. 2,135 was actually paid to the 
Jeypore Estate “ on account of debts due by ‘Srinivasa Bakshi Patro (plaintiff) 
from Rs. H.000,” which the Bisamkatak Estate (i. e., defendant’s estate) owes 
to him (plaintiff).” 

But neither can this payment nor the acknowledgments contained in these 
letters be of use to plaintiff under section 19 or section 201 of the Limitation Act f 


* [ Sec. 19 : — If, before the expiration of the period prescribed for a suit or application in 
respect of any property or right, an acknowledgment of liability 
Effect of acknowledg- in respect of such property or right has been made in writing 
mcnt in writing. signed by the party against whom such property or right is 

claimed, or by some person through whom he derives title or 
liability, a new period of limitation, according to the nature of the original liability, shall 
be computed from the time when the acknowledgment was so signed. 

When the writing containing the acknowledgment is undated, oral evidence may be 
given of the time when it was signed ; but oral evidence of its contents shall not be received. 

Explanation 1 . — For the purposes of this section an acknowledgment may be sufficient, 
though it omits to specify the exact nature of the property or right, or avers that the time for 
payment, delivery, performance or enjoymont has not yet come, or is accompanied by a 
refusal to pay, deliver, perform, or permit to enjoy, or is coupled with a claim to a set-off, 
or is addressed to a person other than the person entitled to the property or right. 

Explanation 2. — In this section “ signed” means signed either personally or by an 
agent duly authorised in this behalf.] 

t£Sec 20 : — When interest on a debt or legacy is, before the expiration of the prescribed 
f , . period, paid as such by the person liable to pay the debt or 

Effect of payment of m- ] e g aC y t or by his agent duly authorised in this behalf, or when 

terest as suen. part of the principal of a debt is, before the expiration of the 

prescribed period, paid by the debtor or by his agent duly authorized in this behalf, a new 
period of limitation, according to the nature of the original 
Effect of part pa\ment i iabi lit. y , shall be computed from the time when the payment 
of principal. was made: 

Provided that, in the case of part payment of the principal of a debt, the fact of the 
payment appears in the hand- writing of the person making the same. 

Of receiDt of nro- Where mort 8 a 8 ed land is >» possession of the mortgagee, 
Effect of reoe p P the receipt of the produce of such land shall be deemed to be a 

duee of mortgaged land. payment {or the purp08e of this 8eotion . 


6 MAD.— 115 
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as they were not made till after the claim had become barred. It remains to 
oonsider whether they are sufficient to revive the plaintiff's claim (supposing 
it ever to have existed) under section 25 of the Contract Act (clause 3), which 
makes enforceable a “ promise made in writing and signed by the person to be 
charged therewith, or by his agent generally or specially authorized in that 
behalf \ to pay wholly or in part a debt of which the creditor might have enforced 
payment but for the law for the limitation of suits.” The question here is, 
can the Governor's Agent be held to have been the agent 1 of the defendant 
“generally or specially authorized ” to make promises to pay barred debts ? 
Section 17 of Regulation V of 1804, no doubt, authorizes Collectors to liquidate 
debts due to private creditors from the estates of disqualified proprietors ; 
but the same section contains a proviso “ that the permission of the Court 
of Wards in writing shall have been had and obtained in every instance 

^ ^sly to the payment of any private debt.” In the present case the Court 
of Wards declined to admit the debt and told plaintiff to establish 
his claim by suit (see Exhibit 1). It is clear, therefore, that the Governor's 
Agent, the officer in the Vizagapatam Agency, corresponding to Collector in 
the regulation districts, had not authority to bind the minor defendant by promise 
under clause 3 of section 25 of the Contract Act to pay the plaint debt. 

The above findings make it unnecessary to consider whether A is genuine 
or not. Had it been necessary, we should agree with the Judge in holding 
that the evidence is altogether insufficient to justify a finding in favour of the 
plaintiff. 

The appeal, therefore, fails and is dismissed with costs. 

[ REPORTER’S NOTE. — The defendant’s estate, Bisamkatak, is situated in the Jeynore 
Zamindari, which ip a scheduled district — vide Act XIV of 1874, schedule I. By Act XV 
of 1874, section 4 and the second schedule, it is enacted that Regulation V of 1804 is not 
applicable to the scheduled districts. See also the revised rules framed for the guidance of 
the Governor’s Agents in Ganjam and Vizagapatam under the authority of Madras Act XXIV 
of 1839.] 


NOTES. 

[This was followed in (1910) 7 M. L. T., 383.] 
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[ 19 Mad. 207 ] 

APPELLATE CIVIL. 

The 25th March , 1896 . 

Present : 

Mr. Justice Shephard and Mr. Justice Subramania Ayyar. 

Palani Chetfei (Defendant No. 2) Appellant 

• versus 

Subramanyan Chetti and another (Plaintiff and 

Defendant No. l) Respondents. 11 

Mortgage — Effect of foreclosure decree passed by a foreign Court — “Lis pendens ” 
— Transfer of Provetty Act — Act IV of 1882 , s. 52 . 

In 1887 Kt , who resided at Singapore, mortgaged certain lands in the Madura district to 
S. t who sued and obtained a conditional foreclosure decree ou 13th June 1892 in the Supreme 
Court of Singapore. This decree became absolute ou the 3rd October 1892. On 12th August 
1892, K . hypothecated the said land to P. In a suit brought by S : 

Held, that the decree of a foreign Court cannot directly affect land situated in British 
India ; that at the date of the mortgage there was no decree purporting to operate upon the 
land ; that the doctrine of lis pendens was inapplicable. 

[2581 Quatre . Whether P. would have been bound if he had had notice of the existence 
< f the conditional decree at the date of his mortgage. 

Appeal against the decree of C. Gopalan Nayar, Subordinate Judge of Madura 
(Edtet), in Original Suit No. 11 of 1894. 

The facts set forth in the plaint were briefly as follows : — 

The first defendant, who was residing and carrying on business at Singa- 
pore, executed to the plaintiff there on the 2nd April 1887 an indenture whereby 
in consideration of a sum of 3,000 dollars received, the former mortgaged to 
the latter certain property situated in the Trippatur Taluk of Sivaganga 
Zamindari in the Madura district with a covenant, among other things, to 
repay the amount with 12 per cent, interest per annum cn the 2nd May next, 
and that, if the said sum should not be so paid, then to pay by equal payments 
on the 2nd day of each and every month with interest at the above-mentioned 
rate of 12 per cent, per annum during the first 12 months from the date of the 
document, and thereafter at the rate of 134 per cent, per annum on the said 
3,000 dollars or on so much thereof as should, for the time being, remain 
owing until the same should be wholly paid up. The mortgage was in the 
English form and evidenced by Exhibit A ; but it was not registered, and an 
application for registration made to the Sub-Registrar of Trippatur in the 
Madura District on the 4th December 1891, was rejected by that officer on 
the ground that the document was not presented for that purpose within four 
months after it was received in British India (Exhibit I). The first defendant 
had paid interest on the amount up to the 2nd March 1890 and also by a docu- 
ment (Exhibit M), of the 8th April 1891 agreed to pay the balance of interest 
aMd principal, but, not having done so, plaintiff brought Suit No. 44 of 1892 on 
the file of the Supreme Court of the Straits Settlements at Singapore and 
obtained a decree (Exhibit B) on the 13th June 1892 by which it was ordered 
that the plaintiff do recover against the defendant the sum of dollars 3,793-12, 
and it was further ordered that it be referred to the Registrar to take an 

# Appeal No. 154 of 1895. 
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account of principal and interest due on the mortgage and of the costs, an<$it 
was further ordered that on payment of such amount found due and costs 
within one month that the plaintiffs do re-convey the property mortgaged clear 
of all incumbrances, but in default that defendants should be foreclosed from 
all equity of redemption in the mortgaged premises. 

In pursuance of the aforesaid decree, the amount ascertained by the 
Registrar as due to the plaintiff was dollars 4,159-72 and the same made 
payable on the 19th September 1892 (Registrar’s certificate,' Exhibit D), and 
by a subsequent order of the Court (Exhibit E) the time for payment was 
extended to 26th idem. Defendant not complying with the above orders, the 
Court passed the final foreclosure decree (Exhibit C) on the 3rd October 1892, 
whereby it was “ ordered that the defendant do from henceforth stand abso- 
lutely debarred and foreclosed of, and from, all equity of redemption of, and 
in, the mortgaged premises in the statement of claim mentioned." 

The second defendant is] m»de a party to the present suit on the ground 
that the first defendant has, lor no consideration and with a view of defraud- 
ing plaintiff, executed to that defendant a hypothecation deed of the property 
on the 12th August 1892, and the plaintiff also alleges that the defendants who 
had notice of the pendency of the aforesaid suit, are bound by the proceedings 
therein. 

The plaint, therefore, prayed that, in the above circumstances, the Court 
be pleased to decree that — 

(i) plaintiff do get possession of the aforesaid property ; 

(ii) if the Court holds that the plaintiff is not entitled to possession, 
then to direct the first defendant to pay plaintiff the sum of dol- 
lars 4,159-72 (a dollar bemg priced at Rs. 2-4-0) with interest 
thereon at 12 per cent, per annum from 26th September 1892 ; 

(iii) if the Court holds that both the aforesaid reliefs cannot be granted, 

then to direct the first defendant to pay to the plaintiff the sum 
of 3,000 dollars and interest or Rs. 10,455-12-0 as particularized 
in the plaint ; and 

(iv) the hypothecation-deed aforesaid executed by the first to the second 

defendant is not binding upon plaintiff. 

First defendant admitted his execution of the bond of the 2nd April 1887, 
but denied that of the agreement of the 8th April 1891 and contended that the 
debt due under the former bond had been wholly discharged. He further stat- 
ed that he had received no summons in, nor notice of, the suit or of the proceed- 
ings in Suit No. 44 of 1892 on the file of the Supreme Court of the Straits 
Settlements at Singapore ; that the plaintiff fraudulently recovered judgment 
in that case by effecting a false service and false return ; [260] that he was a 
subject of British India and not of Singapore ; that the ex parte judgment passed 
against him by that Court was not valid nor binding on him ; that he had 
moved the said Court to set aside the decree passed in the case ; that the Court 
had no jurisdiction to pass any decree affecting immoveable property situated 
in British India ; that the plaint has not been properly framed and was opposed 
to the provisions of the Code of Civil Procedure, and that the same was further 
bad for mis-joinder of parties and of causes of action. It was also pleaded that 
the plaintiff was not entitled to the alternative reliefs claimed in the plaint ; 
that the suit was barred by limitation ; that the plaintiff never became enti- 
tled, and could have never become entitled, to the plaint properties ; that the 
mortgage relied on by plaintiff was not valid in law, not having been registered 
in accordance with the Indian Registration Act, and that the hypothecation - 
deed to second defendant was bo fid fide executed for full consideration. 
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Second defendant supported the above defence. 

On the 4th September 1894, the issues were framed of which the follow- 
ing only are now material, viz., 6th, 9th, 10th and 12th. 

The sixth issue — whether the Singapore Court had jurisdiction to pass a 
foreclosure decree in respect of the plaint property situated in British India ? 

The ninth issue — whether the hypothecation bond of the 12th August 1892 
by the first to the -second defendant was bona fide executed for consideration 
as alleged by the Sefendants ? And even if it was so, is not the said deed bind- 
ing on tBo plaintiff on account of pendency at the time of the suit before the 
Singapore Court ? 

The tenth issue — is the mortgage relied upon by plaintiff not valid in law 
and binding on the plaint property by reason of the deed not being registered 
according to the Indian Registration Act ? 

On the 3rd July 1894, first defendant applied to the Supreme Court of the 
Straits Settlements to set aside its judgment, dated 13th June 1892, on the 
grounds that he had no notice of tl^p suit and that the debt had been fully 
discharged and that Court, after recording evidence, found for the plaintiff 
with costs and passed an order (H) on the 27th November 1894 declaring “ that 
there was money due from the defendant to the plaintiff on the 13th day of 
June 1892 upon the mortgage in the statement of claim mentioned and that no 
part of what was so due had been [ 261 ] paid or discharged ” and directing 
that the application of the defendant to set aside the judgment and the pro- 
ceedings thereunder stand dismissed with costs. On plaintiff’s application 
No. 9 of 1895 stating these further proceedings of the Supreme Court, the 
Subordinate Judge framed the following additional issue : — The twelfth issue — 
“ Whether the defendants are entitled to question the foreign judgment at all, 
after the passing of the order, dated the 27th November 1894 by the Supreme 
Court of Singapore ?” 

On the sixth issue the lower Court found that the Singapore Court had 
jurisdiction to pass the foreclosure decree and that the defendants are now 
estopped from denying its jurisdiction. 

On the ninth issue the lower Court found as follows : — 

Suit No.*44 was filed before the Singapore Court on the 3 1st May 1892 
and the preliminary decree (B) directing foreclosure of the equity of redemp- 
tion, if the amount were not paid by a certain day was passed on the 13th June 
1892, while the hypothecation bond to the second defendant was only executed 
on the 12th August following or some two months afterwards. The second 
defendant pleads ignorance of the proceedings before the Supreme Court at 
Singapore, but the doctrine as to Its pendens affecting a purchaser or mort- 
gagee is not founded upon any doctrine of actual or constructive notice, but 
upon the fact that the law does not allow litigant parties to grant, pending 
the litigation, rights in the property in dispute, so as to prejudice the opposing 
party. A purchaser pendente lite cannot, of course, be in a better position 
than his vendor, and the second defendant is bound by the suit, proceedings 
and decree of the Supreme Court against the first defendant, as if he (second 
defendant) was himself a party thereto. Sam v. Appundi Ibrahim Saib (6 M. 
H. C. R., 75), Sami Aiyan v. Ammai Ammal (6 M. H. C. R., 234) and Manual 
Fruval v. Sanagapalli Latchmidevamma (7 M. H. C. R., 104). 

With regard to the tenth issue the Court found that the foreclosure decree 
had the legal effect of absolutely passing the plaint-properties to the plaintiff 
as the defendants are debarred from redeeming and that the plaintiff is entitled 
to possession ; and on the twelfth issue he found that the defendants are not 
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now entitled to question the judgment of the Supreme Court of the Straits 
Settlements in Original Suit No. 44 of 1892. The lower Court gave a [262] 
decree "that defendants make over to plaintiff the plaint-properties with 
mesne profits, from date of plaint till restoration at such rate as may be found 
due in course of execution and costs of suit payable by first defendant ; and in 
case of the Appellate Court holding that the plaintiff has derived no valid 
title to such property, then the dedree of this Court will be that first defen- 
dant do pay plaintiff dollars 4,159-72 or Rs. 9,359-5-20 witrh 12 per cent, in- 
terest thereon from 26th September 1892 (Exhibits C and E) up to date of 
decree costs of suit and further interest on the aggregate amount at 6 per cent, 
per annum from decree till payment.” 

Defendant No. 2 appealed. 

Sankaran Nayar for Appellant. 

Ramasubba Ayyar and Sundara Ayyar for Respondents. 

Judgment : — On the 12th August 1892 there was executed in the appeal- 
lant’s favour by the other defendant a mortgage of certain property in the 
Madura district which, at the time, was tHe subject of proceedings in a suit 
brought by the plaintiff in Singapore. This latter suit was founded upon an 
hypothecation of the property, which, as it was not registered, would not in 
itself create any charge. The Subordinate Judge has decreed in favour of the 
plaintiff on the ground that the mortgage taken by the appellant was taken 
subject to the result of the suit in the Singapore Court. He considers that 
the doctrine of lis pendens applies. 

We are unable to agree with him. The 52nd section of the Transfer of 
Property Act expressly limits the operation of the doctrine to suits in British 
India. Moreover, on general principles it is clear that a purchaser cannot be 
affected immediately by proceedings in a foreign Court. The decree of a 
foreign Court cannot directly affect land situated in British India. It can only 
create an obligation notice of which might possibly affect third parties. In 
the present case at the date of the appellant’s mortgage there was no decree 
purporting to operate upon the land and it is not alleged that the appellant had 
had notice of such decree as had been passed. 

The Subordinate Judge has not decided the ninth issue which raises th® 
question whether there was really a mortgage. We must reverse the decree 
so far as the appellant is concerned and remand the case for trial. Costs to 
abide and follow the result. 


NOTES. 

[ See also 19 M. L. J. 496; C. P. C., 


1908 sec. 10.] 
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[268] APPELLATE CRIMINAL. 

The 23rd February and 3rd March , 1896. 
Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Davies. 

Queen-Empress 

versus 

Manikam and others.* 


Criminal Procedure Code t ft, 556 — Magistrate personally interested — 
Magistrate giving evidence before himself. 

Where a Magistrate, m whose Court a complaint of rioting and mischief had been filed " 
made a personal inspection of the locus in quo : Held, that by so doing he had made himself 
witness in the case and had thereby rendered himself incompetent to try it : Held , further, 
that where a Judge is the sole judge of law and fact in a case tried before himself, he cannot 
give evidence before himself or import matters into his judgment not stated on oath before 
the Court in the presence of the accused. 


PETITION under sections 435 and 439, Criminal Procedure Code, against the 
conviction and sentence passed under section 147, Indian Penal Code, by the 
Second-Class Magistrate of Musiri and confirmed on appeal by the Head Assis- 
tant Magistrate of Trichinopoly. 

The accused were charged with rioting and committing mischief to the 
paddy sprouts of complainant. It appeared from the record that the said 
Second-Class Magistrate on the day subsequent to the filing of the complaint 
made a personal inspection of the locus in quo. 

Mr. Bakewell for Petitioners. 


The Magistrate was personally interested in the case within the meaning 
of section 5551 of the Code of Criminal Procedure and was therefore not compe- 
tent to try it. Ginsh Chunder Ghose v. Queen-Empress (I.L.R., 20 Cal., 857), 
Hart KishoreMitra v. Abdul Baki Miah (I.L.R., 21 Cal., 920), Queen v. Meyer 
(L.R., 1 Q.B.D., 173), Serjeant v. Dale (L.R., 2 Q.B.D., 558). A Magistrate 
has power to inspect before receiving complaint (sections 159 and 202), but not 
after. There is a special provision for inspection by jurymen and assessors — 
section 293. The Magistrate had a legal interest in the decision of the case 
and therefore was incompetent to try it. [264] Serjeant v. Dale (L. R., 2 Q. 
B.D., 558). The Magistrate being the sole judge of law and fact could not be 
a witness before himself [ Queen-Empress v. Donelly (I.L.R., 2 Cal., 405)] , as 
the accused had no power to cross-examine him. In civil cases the evidence 
seems to be admissible— Joy Coomar v. Bundhoo Lall (I.L.R., 9 Cal., 363). 


Mr. Wedderburn and Bangachariar for Counter-Petitioner. 

* Criminal Revision Case No. 596 of 1895. 


f[Sec. 555.— No Judge or Magistrate shall, except with the permission of the Court to which 
Cage in which Judge or an a PP eal from his Court, try or commit for trial any case 
is rarsonallv t0 „ or ,n ™ hl ? h he 18 a P art y> 01 personally interested, and no 
F J Judge or Magistrate shall hear an appeal from any judgment or 


Magistrate 

interested. 


order passed or made by himself. 


Explanation .— A Judge or Magistrate shall not be deemed to be a party or personally 
invested, within the meaning of this seotion, to or in any case, merely because he is a 
Municipal Commissioner.] 
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It is open to the Magistrate to inspect the scene of offence and this course 
is frequently adopted. There is no special provision giving the Magistrate power 
to do so. There is no provision for inspecting instruments which have caused 
wounds. Inspection of a place comes under what is called real or material 
evidence, which appeals directly to the senses of the Judges. The Evidence Act 
does not contemplate such inspection, but the definition of the word ‘ proved, ' 
Evidence Act, section 3, seems clearly to contemplate more than what is inclu- 
ded in the word ‘evidence’. Joy Goomar v. Bundhoo Lall (I.L.R., 9 Gal., 
363). Criminal Procedure Code, section 526, lays down the desirability of 
inspecting the locus in quo as a ground for granting a transfer. The conviction 
has been upheld on other evidence and the irregularity must be taken to have 
been cured. 

Order. — In this case oertain persons — five and more in number — were 
convicted of rioting under section 147 of the Indian Penal Code, in that they 
forcibly entered upon the land of one Kandikkaruppan and there committed 
taischief by destroying some! of his young paddy plants. It appears that on 
the day after the complaint in the case was filed, the Second-Class Magistrate 
who tried the case went to make a local inspection of the scene of the alleged 
offence, not because he distrusted the truth of the complaint, for he had issued 
process against the accused, but apparently for the purpose of seeing what 
damage was done. The following is the account given by the Magistrate of 
the result of his inspection : “As alleged in the complaint the said two fields 
were in a very disorderly and pitiable state. The young paddy plants and 
sprouts in the said fields were lying trodden down. There were innumerable 
pits in the field caused by the feet of the people. A greater part of the said 
fields was dug up with spades and several heaps of earth were lying promis- 
cuously all over the said fields. The spectacle was truly pitiable.” The 
Magistrate then proceeds in his judgment to say:“ Under the above circumstances 
[265] the thoughtless attempt made by the defence to prove that no mischief 
was committed to the plants and sprouts of paddy in the fields in question is 
utterly futile. Nothing has been adduced by the accused or their witnesses to 
show how the said seedlings and sprouts in the said fields were damaged. The 
whole defence therefore falls to the ground.” In the appeal against the con- 
viction to the Court of the Head Assistant Magistrate, Trichinopoly, objection 
was taken to this inspection by the Magistrate, on the ground that the 
Magistrate was making himself a witness in the case and that his evidence 
should therefore have been open to cross-examination and also that the Magis- 
trate, after conducting such a local enquiry, should not have tried the case. The 
objections were overruled by the Head Assistant Magistrate, because he found 
that the Magistrate’s evidence was not the only evidence on the point and 
because he considered that the Magistrate was perfectly right in satisfying 
himself that the complaint was well founded. It is clear from the facts stated 
that the Magistrate’s view of the locus in quo was what influenced him in finding 
that the complaint of actual damage being caused was true and that the defence, 
that no damage was caused, was false. The question now before us is whether 
the Magistrate, having made himself a witness in the case, rendered himself 
incompetent to try the case. The Privy Council has observed in Hurpurshad 
v. Sheo Dyal (L. R., 3 I. A., 259) : “It ought to be known, and their Lordships 
wish it to be distinctly understood, that a Judge cannot, without giving evidence 
as a witness, import into a case his own knowledge of particular facts.” There 
is no provision in the Code of Criminal Procedure which authorizes a Magis- 
trate to make a local inspection in a case which is being tried by himself, and 
therefore there is no provision as to what is to be done in regard to his examina- 
tion, in case he should make such local inspection by which he becomes 
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personally acquainted wrtfe relevant facts in the case, such as is made in 
section 294 of the Code, in the case of a juror or assessor who his personally 
acquainted with any relevant fact, that is for his being sworn, examined, cross- 
examined and re-examined in the same manner as any other witness. As it is 
not possible, therefore, for the Magistrate to be so examined in a trial held 
before himself, it follows that he cannot comply with the rule of the Privy 
Council [266] requiring that he should give evidence as a witness. That being 
so, we agree with the Calcutta High Court in holding that when a Judge is the 
sole Judge both of law and fact, he cannot give evidence before himself and 
that the accused are entitled to have nothing stated against them in the judg- 
ment which as not stated on oath in their presence and which they have no 
opportunity of testing by cross-examination and of rebutting. See Girisk 
Chunder Ghose v. Queen-Empress (I. L. K., 20 Cal., 857) and' Hari Etshore 
Mitra v. Abdul Baki Miah (I. L. R, 21 Cal., 920). A Magistrate by making 
himself a witness has a legal interest in the decision of the case which disqualifies 
him from trying it, no matter how small that interest may be. See Serjeant* 
v. Dale (I. L. R, 2 Q. B, D., 558). § The learned Judges Mellor and LtJSH, 
JJ., therein observed that “ the law in laying down this strict rule has regard not 
bo much perhaps to the motives which might be supposed to bias the Judge as 
to the susceptibilities of the litigant parties. One important object, at all 
events, is to clear away every thing which might engender suspicion and dis- 
trust of the tribunal and so to promote the feeling of confidence in the 
administration of justice which is so essential to social order and security. 
Although the law makes no provision for a local inspection by a Magistrate of 
the Locus in quo in a case being tried by himself, we do not go the length of 
sayjpg that under no circumstances may local inspection be made. But we 
are satisfied that such inspection should only be made for the purpose of 
enabling the Magistrate to understand the better the evidence which is laid 
before him, and it must be strictly confined to that. This is the view taken 
by the learned Chief Justice (Petheram, C.J.) of the Calcutta High Court in 
the case already quoted. Hari Eishore Mitra v Abdul Baki Miah (I. L. R, 21 
Cal., 920). To this we would add that when any inspection is made with the 
object stated, the Magistrate should invariably be accompanied by both parties 
or their representatives. 

Holding as we do for the reasons above given that the Second-class Magis- 
trate rendered himself incompetent to try this case, we must set aside the 
conviction and sentences of fine and direct that a new trial be held by another 
Magistrate in the case of those of the accused whose conviction was confirmed 
by the Appellate Court. 


NOTES. 

[See also (1904) 27 All., 88 ; 19 714 ; the inspection of the place where the 

offence was committed does not of itself become objectionable : (1897) 19 All., 802.] 
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SUBRAMANYA CHRtfTYAR V. PADMANABHA 

[867] APPELLATE CIVIL. 



The 19th March , 1896. 

Present: 

Mb. Justice Shephard anp Mr. Justice Subramania Ayyar. 

Subramanya Cbettyar (Plaintiff) Appellant 

versus « 

Padmanabha Chettyar and others (Defendants) Respondents.* 


Hindu law — Alienation of part of family property by one brother — Suit by 
another brother for partition of his share of the property alienated . 

The plaintiff sued for partition and delivery to him of his share of a plot of land sold 
"by defendant Ho. 1, his undivided orother, to defendant Ho. 3. The land in question formed 
only part of the property of the family of the plaintiff and defendant No. 1 : 

Held , that the plaintiff was entitled to maintain the suit. 

Appeal against the decree and judgment of D. Broadfoot, Acting District 
Judge of Trichinopoly, in Original Suit No. 4 of 1894. 

The plaintiff sued his two brothers, defendants Nos. 1 and 2 and defen- 
dant No. 3, representing the Society of Jesus for the partition of certain pro- 
perty admittedly only a portion of the ancestral property in which he was 
entitled to share. 

The father of plaintiff and defendants 1 and 2 died in I860, leaving a 
large estate consisting of moveable and immoveable property, which was 
managed by the plaintiff's mother during the minority of her three sons until 
the eldest of the sons, viz., defendant No. 1, attained his majority. 

On the 28th June 1882, the first defendant sold the property, the subject- 
matter of the present suit, and the third defendant purchased it on behalf of 
the Society of Jesus, such property being alleged to be portion only of the 
ancestral estate. The third defendant set up a defence that the suit was not 
maintainable, as it was brought to enforce partition of a particular parcel of 
family property. 

The remainder of the pleadings are not now material. 

The District Judge relying on Koer Hasmat Bat v. Sunder Das (I. L. R., 
11 Cal., 396), dismissed the suit holding that a suit for partial partition is 
not maintainable. 

[268] Plaintiff preferred this appeal. 

Sankaran Nayar for Appellant. 4 

Mr. H. G . Wedderbum t Mr. K. Brown and Pattabhirama Ayyar for 
Respondents. 

Judgment. — The District Judge ought to have followed the ruling ill 
Venkatachella Pillay v. Chinnaiya Mudq,liar (5 M. H.„C. R., 166), which 
is clearly in point. 

At first sight it may seem strange that a purchaser may not bring a suit 
for partition in circumstances in which a member of the family other than the 
vendor may bring such a suit. There are reasons, however, why the one suit 
for partial partition should be allowed and the other not. 


Appeal No. 145 of 1695. 
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To allow the purchaser from one member of a family to bring a suit for 
the partition of the particular property purchased might facilitate members of 
an undivided family in dealing with the property in fraud of the rights of the 
family. It is not unreasonable that the purchaser should have no greater 
powers against the family than his vendor, On the other hand, it is to the 
advantage of the family to be able to ascertain by partition the particular pro- 
perty which the purchaser may retain and to be freed from all relations with 
a stranger to the ftfmily. Nor is the ability to sue for a partition of the particu- 
lar property altogether disadvantageous to the purchaser, for if all the family 
property were brought into the suit it might turn out that the purchaser took 
nothing. The decision in Venkatachella Pillay v. Ghinnaiya Mndaliar (5 M. 
H. C. R., 166) is not, in our opinion, shaken by the observations, in the 
case in Venkaya v. Lakshmayya (I. L. R., 16 Mad., 98). 

We must reverse the decree and remand the case for disposal according 
to law. 

Costs to be Drovided for in the revised decree, • 

i 

NOTES. 

[ Suit for partial partition has boon allowed at the instance of a coparcener other than 
the vendor 28 All., 50; 7 M.L.T., 164. When all the coparceners have alienated their 
interests in certain property, the alienees may sue for partition of that property inter se 

(1910) 34 Mad., 269 F.B. : 8 M L. T., 209.J 

[269] APPELLATE CRIMINAL. 

The 23rd March , 1806. 

Present : 

Sir Arthur J. H. Collins, Kt., Ceief Justice and 
Mr. Justice Benson. 

Queen-Empress 

versus 

Gopal Goundan.* 

Criminal Procedure Code — Act X of 1882 , ss. 260 (d) t 365 , 537 
— Record in summons case . 

A Native Sub-Magistrate, who had not been authorized to take down evidence in Eng- 
lish, recorded the memorandum of the substance of the evidence taken under section 355 in 
that language : 

Held, that there was no provision in the Code prohibiting this procedure and that at 
any rate it was merely an irregularity which would not vitiate the trial. 

CASES reported for the orders of the High Court under section 438 of the 
Criminal Procedure Code by J. Twigg, Acting District Magistrate of Madura. 
* The case was stated as follows : — 

In Calendar Case No. 450 of 1895 on his file, the Second-Class Station- 
ary Magistrate of Periyakulam convicted the accused of the offence of theft 
under section 379, Indian Penal Code, and sentenced him to a fine of Rs. 20 
in default to one month’s rigorous imprisonment. 

“The accused appealed to the Joint Magistrate of Madura who set aside 
the finding of the lower Court and ordered a retrial on the ground that the 

• Criminal Revision Cases Nos. 658 and 659 of 1895. 
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only record in the case is a memorandum of the evidence made in English by 
the Magistrate. 

M The Sub-Magistrate recorded the memorandum under the provisions of 
section 855, Criminal Procedure Code, read with section 260, clause (d), but 
the Joint Magistrate following a decision of the Sessions Court has found that 
there is no legal record of evidencfe, as the memorandum has been written in 
English, while the Sub- Magistrate has not been authorized ^to take down evi- 
dence in the English language. I venture to think [270] ttlat it is not illegal 
for a Native Magistrate to make the memorandum in English as nbthing is 
said in the Code about the language in which the memorandum is to be made. 

The Public Prosecutor (Mr, Powell) for the Crown. 

Vencata Subbay yar for the Accused. 

Order. — In all these cases, the Joint Magistrate has set aside the findings 
and sentences of a Second-Cjlass Sub- Magistrate and has ordered a retrial on 
xhe ground that, as the Sub- Magistrate made a memorandum of the evidence 
in English instead of in the Vernacular, 'there is no legal record of the evi- 
dence, and the trial was therefore wholly irregular and illegal. He refers to a 
judgment of the Sessions Court of Madura, in which the same view was taken. 

We are of opinion that the decisions of the Joint Magistrate are err oneous. 

The Sub- Magistrate was trying cases of the classes mentioned in section 
355, Criminal Procedure Code. That section does not require him to record 
the evidence of the witnesses, but only to make a memorandum of the substance 
of the evidence of each witness as it proceeds. Section 357*, Criminal Pro- 
cedure Code, carefully prescribes the language in which the evidence of wit- 
nesses in the trials and inquiries referred to in section 356 shall be taaen 
down, but the Code is silent as to the language in which a memorandum of the 
substance of the evidence in the less important cases enumerated in section 
3 55 is to be recorded. 

We are not aware of any provision of law which renders it illegal for a 
Native Second-Class Magistrate to record the memorandum referred to in section 
355 in English, any more than it is illegal for an English Magistrate to do so. 

Even if the procedure were irregular, there is nothing to show that the 
accused were in any way prejudiced by the Magistrate’s procedure, or that any 
failure of justice was thereby occasioned, and that being so, the irregularity 
would not justify the reversal of the convictions (section 537, Criminal Proce- 
dure Code). 

We must set aside the order of the Joint Magistrate in all these cases and 
direct that the appeals be restored to his file and decided in accordance with law. 


* [Sec 307 : — The Local Government may direct that in any district or part of a district, 
or in proceedings before any Court of Session, or before any 
Language of record of Magistrate or class of Magistrates, the evidence of each witnes# 
evidence. shall in the cases referred to in section 366 be taken down by 

the Sessions Judge or Magistrate with his own hand and in his 
mother-tongue, unless he is prevented by any sufficient reason from taking down the 
evidence of any witness, of which oase he shall record the reason of his inability to do so, 
and shall cause the evidence to be taken down in writing from his dictation in open Court. 

The evidence so taken down shall be signed by the Sessions Judge or Magistrate, and 
shall form part of the record : 

Provided that the Local Government may direct the Sessions Judge or Magistrate to take 
down the evidence in the English language, or in the language of the Court, although such 
language is not his mother-tongue.] 
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[271] APPELLATE CIVIL. 

* The 17 th March, 1896. 

Present : 

Sir Arthur -J. H. Collins, Kt., Chief Justice and Mr. Justice Benson. 

ManikA Gramani (Defendant No. 3) Appellant 

versus 

Ellappa Chetti (Plaintiff) Respondent.* 

Hindu law— Mortgage — Pendency of maintenance suit — “ Lis pendens ” — 
Transfer of Property Act — Act IV of 1882, s. 52. 

Where a member of a Hindu family during the pendency of a suit for maintenance which 
resulted in a decree charging the plaint house together with other property with the mainte- 
nance claimed, mortgaged the plaint house 9 to the plaintiff : 

Held, that he was entitled so to do and that the validity of the mortgage was not affected 
by the doctrine of lis pendens. 

Appeal against the decree of P. Sreenivasa Rau, City Civil Judge, in Original 
Suit No. 346 of 1894. 

The facts of the case were as follows : — 

The plaintiff sued for Rs. 390 as principal and interest on a mortgage bond 
said to have been executed to him by the first defendant on the 2nd July 1888 
for Rs. 250, and for the sale of the mortgaged* house for the satisfaction of the 
saicMebt. 

The second defendant was made a party to the suit by reason of her 
having brought the said house to sale in execution of the decree obtained by 
her for maintenance against her step-son, the first defendant, in Original 
Suit No. 34 of 1888 in the High Court and became herself the purchaser. 

And the third defendant was made a party to this suit upon the represent- 
ation made by the second defendant that she had since sold the house to the 
third defendant. 

The first defendant admitted the plaintiff’s claim. 

The second defendant pleaded that the plaintiff’s mortgage was not a bond 
fide one, it having been made by the first defendant in order to deprive her 
(second defendant) of the means of recovering her maintenance ; that further 
the said mortgage having been made after the institution of the second defen- 
dant’s Suit No. 34 of 1888 [272] in the High Court for her maintenance, was 
not valid ; and that she (second defendant) having purchased the house at the 
Court-sale in execution of the decree obtained in the said suit, sold it to the 
third defendant. 

The third defendant reiterated the assertions contained in second defend- 
ant’s statement ; and added a plea of limitation not now material. 

The lower Court framed issues of which the two following are material : — 

(i) Whether the plaint mortgage was bond fide or otherwise ? 

(ii) Whether the mortgage is invalid by reason of the pendency of Suit 
No. 34 of 1888 on the file of the High Court on the date of the said mortgage? 

As to the first issue the Judge found the mortgage was bond fide and as to 
the second issue that Suit No. 34 of 1888 was a suit brought by the second 

_ . Appeal No. 22 of 1895. ~~ ~ ~ 
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defendant against the first defendant in the High Court for maintenance and Vas 
actually pending at the date of the suit mortgage bond, but he held that the 
title to the mortgaged house was not directly and specifically in question in*the 
said suit, and that consequently the doctrine of Us pendens (Transfer of Pro- 
perty Act, section 52) had no application. Further that though the decree 
passed in that suit created a charge«for maintenance against the plaint house, 
still as such decree was subsequent to the plaintiff’s mortgage, it could not 
affect it and he decreed for the plaintiff, that first defendant do pay the principal 
and interest and costs within six months of decree and in default the mortgaged 
property be sold. 

The third defendant appealed. 

Krishnasami Ayyangar for Appellant. 

Ethiraja and Sivagnanam for Respondent. 

Judgment. —The only ppint urged in appeal is that the decision of the 
flower Court on the first and second issues is incorrect. 

The lower Court has dealt fully with the evidence in regard to the first 
issue, and we concur in the finding. 

As regards the second issue we are also of opinion that the finding is 
correct. There is nothing in the plaint in Original Suit No. 34 of 1888 to show 
that the then plaintiff desired to charge the present plaint property with her 
maintenance. She merely enumerated it and the other property of the then 
defendant in order to enable the Court to determine what amount of maintenance 
might [273] fairly be given. There was not then any right to immoveable 
property directly and specifically in question, and consequently the doctrine 
of Us pendens has no application. 9 

It would obviously be most inconvenient, if a man, no matter what his 
wealth might be, should be debarred from dealing with any of his immoveable 
property, merely because a suit for a petty sum as maintenance, not sought 
to be charged on any specific part of his property, were pending at the time. 

We concur in the findings of the lower Court and dismiss this appeal 
with costs. 

NOTES. 

[Where the suit is for maintenance being made a specific charge on the property, the 
doctrine of lie pendens would apply : (1906) 29 Mad., 50S. See also Dr. Rash Behari Ghosh 
on Mortgages, vol. II (1914). pp. 699, 700.] 
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[ 19 Mad. 278 ] 

APPELLATE CRIMINAL. 

The 20th March and 16th April , 1696. 
Present : 

Sir Arthur J. H. Collins, Kt., Chief. Justice, and 
Mr Justice Benson. 

Rev. Father Caussavel 
versus 

Rev. Saurez.* 


Indian Christian Marriage Act — Act XV of 3872 , ss. 5, JO, 12 , IS, 38, 66, 

70 and 73. 

8 , an episcopally-ordained priest of the Syrian Church, under the jurisdiction of thfc 
Patriarch of Antioch, solemnized two marriages according to Roman ritual without publishing 
or causing to be affixed the notices of such marriages required by Part III of the Act. It was 
proved that S used the Roman ritual with the sanction of his Bishop who was appointed by 
the Patriarch : 

Held , that S having received episcopal ordination was authorized to solemnize the marri- 
ages according to the rules, rites, ceremonies and customs of his church and that it was not 
shown that a marriage solemnized with the Roman ritual under the sanction of the Bishop 
of the Syrian Church was not solemnized according to the rules, rites, ceremonies and customs 
of the Syrian Church : 

•Held, further, that Part III of the Act only applies to ministers of religion licensed under 
the Act and not to Episcopally-ordained persons. 

PETITION under sections 435 and 439 of the Code of Criminal Procedure, 
praying the High Court to revise the order of A. W. B. Higgens, District 
Magistrate of Tinnevelly, discharging the accused under section 253 in Calendar 
Case No. 6 of 1895. 

[274] The material sections of the Act XV of 1872 are printed in the 
foot-note, t 


* Criminal Revision Petition No. 62 of 1866. 
t [Section 5. — Marriages may be solemnized in India — 

(i) by any person who has received Episcopal ordination, provided that the marriage 
be solemnized according to the rules, rites, ceremonies and customs of the 
church of which he is a minister ; 

(ii) by any clergyman of the Church of Scotland, provided that such marriage be 

solemnized according to the rules, rites, ceremonies and customs of the Church 
of Scotland ; 

(iii) by any minister of religion licensed under this Act to solemnize marriages ; 

(iv) by, or in the presence of, a Marriage Registrar appointed under this Act ; 

(v) by any person licensed under this Act to grant certificates of marriage between 

Native Christians. 

Section lb. — Every marriage under this Act shall be solemnized between the hours of 
six in the morning and seven in the evening : provided that nothing in this section shall 
apply to— 

(i) a clergyman of the Church of England solemnizing a marriage under a special 
license permitting him to do so at any hour other than between six in the morning 
and seven in the evening under the hand and seal of the Anglican Bishop of the 
Diocese or his Commissary ; or 

(ii) a clergyman of the Church of Rome solemnizing a marriage between the hours 
of seven in the evening and six in the morning, when he has received a general 
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♦ 

The order of the District: Magistrate discharging the aeoused Vas 
as follows : — 

“ The complaint in this case was lodged on the 4th March 1895 by the 
Bev. A. Caussavel, S.J., Superior of the Boman Catholic Church, Palamcottah, 
against the Bev. L. M. Saurez, charging the latter with having performed two 
marriages between Boman Catholic'Christians at a chapel at Vellapati, not 
being authorized to solemnize such marriages, and with having in consequence 
committed offences under several sections of the Christian Marriage Act XV 
of 1872. The complainant was examined, and he confirmed his complaint. 
As the complaint was laid upon information received by the complainant 
and not on facts known to him personally, I referred it to the Superintendent 
of Police for investigation. 

“ The chief point 'raised in the complaint was that Father Saurez had 
not received episcopal ordination as required by section 5 (1) of the 
Act, and could not claim tlhe right to perform marriages [27 J] under 
any other clause of that section and h^d therefore committed an offence 
under section 68 of the Act. The Superintendent of Police accordingly 
directed his attention to the question whether Father Saurez had received 
episcopal ordination. lie received information by means of the following 
letters : A, dated 13th April 1895, from the Most Bev. Mar Dionysius, Syrian 
Metropolitan of Malabar, Travancore and Cochin : B, dated 27th May 1895, 
from the Bight Bev. Mar. George Gregorius, Syrian Metropolitan of Niranam ; 
and C, dated 13th June 1895, from the author of A. This information showed 
that the writer of A was in 1875 made Metropolitan over six bishoprics in the 
Jacobite Syrian Church in Malabar by the Patriarch of Antioch, and that the 
writer of B. was one of the Bishops under him and that in May 1889^ the 
writer of B. ordained Father L. M. Saurez first as deacon and then as priest 
under the orders of the wirter of A. The Superintendent accordingly reported 
that Father Saurez had received episcopal ordination and was consequently 
entitled to solemnize marriages in India under section 5 (1) of the Act. I agreed 
with him and considered that it would not be right to issue process for the 
appearance of Father Saurez to answer a charge under section 68 of the Act. 

or special license in that behalf from the Roman Catholic Bishop of the Diocese 
or Vicariate in which each marriage is so solemnized, or from such person as 
the same Bishop has authorized to grant such license. 

Section 12. — Whenever a marriage is intended to be solemnized by a minister of 
religion licensed to solemnize marriages under this Act, one of the persons intending marriage 
shall give notice in writing, according to the form contained in the first schedule hereto 
annexed, or to the like effect, to the minister of religion whom he- or she desires to 
solemnize the marriage, and shall state therein — 

(i) the name and surname, and the profession or condition of each of the persons 
intending marriage ; 

(ii) the dwelling place of each of them ; 

(iii) the time during which each has dwelt there, and 

(iv) thejchurch or private dwelling in which the marriage is to be solemnized. 

Provided that, if either of such persons has dwelt in the place mentioned in the notice 
during more than one month, it may be stated therein that he or she has dwelt there one 
month and upwards. 

Section 13. — If the persons intending marriage desire it to be solemnized in a 
particular church, and if the minister of religion to whom such notice has been delivered 
be entitled to officiate therein, he sbalhoause the notice to be affixed in some conspicuous 
part of such church. 

6ut if he is not entitled to officiate as a minister in such church, he shall, at his option, 
either return the notioe to the person who delivered it to him or deliver it to some other 
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“ [876] In regard to the ritual employed by Father Saurez in the marri- 
ages in question, he admitted that it was the Roman ritual; but pleaded that 
he was authorized by the Patriarch of Antiooh to use such ritual. There is 
nothing to show that this is not the case. In regard to his position in India, 
he produced a commission extending from Trichinopoly to Gape Comorin 
granted to him, by Dom Antonio Francisco Xavier Alvares Julio I, Archbishop 
under the See of Antioch. The Jesuit Mission very naturally ^repudiates any 
such commission' but it has apparently no ground for the objection which can 
be recognised by the law other than the ecclesiastical law of the Roman Church 
to which Father Saurez is not amenable. 

“ Though on the principal point urged against Father Saurez, his admitted 
conduct in marrying two couples at Vellapatti, did not appear to render him 

minister entitled to officiate therein, who shall thereupon cause the notice to be affixed as 
aforesaid. 

Section 38. — When a marriage is intended to be solemnized by, or in^the presence of, 
a Marriage Registrar, one of the parties to such marriage shall give notice in writing, in 
the form contained in the first schedule hereto annexed, or to the like effect, to an>* 
Marriage Registrar of the district within which the parties have dwelt or, if the parties 
dwell in different districts, shall give the like notice to a Marriage Registrar of each district, 
and shall state therein the name and surname, and the profession or condition, of each of 
the parties intending marriage, the dwelling place of each of them, the time during which 
each has dwelt therein, and the place at which the marriage is to be solemnized : 

Provided that, if either party has dwelt in the place stated in the notice for more than 
one month, it may be stated therein that he or she has dwelt there one month and 
upwards. 

Section 68. — Whoever, not being authorized under this Act to solemnize a marriage in 
the absence of a Marriage Registrar of the district in which such marriage is solemnized, 
knowingly solemnizes a* marriage between persons, one' or both of whom is or are a Christian 
or (flhrisbians, shall be punished with imprisonment which may extend to ten years, or 
(in lieu of a sentence of imprisonment for seven years or upwards) with transportation for 
a term of not less than seven years, and not exceeding ten years or, if the offender be a 
European or American, with penal servitude according to the provisions of Act No. XXIV 
of 1855 (to substitute penal servitude for the punishment of transportation in respect of European 
and American convicts , and to amend the law relating to the removal of such convicts ), and 
shall also be liable to fine. 

Section 70. — Any minister of religion licensed to solemnize marriages under this Act, who, 
without a notice in writing, or, when one of the parties to the marriage is a minor and the 
required consent of the parents or guardians to such marriage has not been obtained within 
fourteen days after the receipt by him of notice of such marriage, knowingly and wilfully 
solemnizes a marriage under Part III, shall be punished with imprisonment for a term which 
may extend to three years, and shall also be liable to fine. 

Section 73. — Whoever, being authorized under this Act to solemnize a marriage, and not 
being a clergyman of the Church of England solemnizing a marriage after due publication of 
banns or under a license from the Anglican Bishop of the Diocese or a Surrogate duly 
authorized in that behalf, or, not being a clergyman of the Church of Scotland, solemnizing 
a marriage according to the rules, rites, ceremonies and customs of that church, or, not being 
a clergyman of the Church of Rome, solemnizing a marriage according to the rites, rules, 
ceremonies and customs of that church, knowingly and wilfully issues any certificate for 
marriage under this Act, or solemnizes any marriage between such persons as aforesaid, 
without publishing, or causing to be affixed, the notice of such marriage as directed in Part III 
of this Act, or after the expiration of two months after the certificate has been issued by him ; 

or knowingly and wilfully issues any certificate for marriage, or solemnizes a marriage 
between such persons when one of the persons intending marriage is a minor, before the 
expiration of fourteen days after the reoeipt of notice of such marriage, or without sending, 
by the post or otherwise, a copy of such notice to the Marriage Registrar, or, if there be more 
Marriage Registrars than one, to the senidr Marriage Registrar of the district ; 

or knowingly and wilfully issues any certificate, the issue of which has been forbidden, 
under this Act, by any person authorized to forbid the issue ; 

or knowingly and wilfully solemnizes any marriage forbidden by any person authorized 
to forbid the same ; 

shall be punished with imprisonment for a term which may extend to four years and 
shall also be liable to fine.] 


6 MAD.— 117 


929 



I.L.R. 19 Mad. 277 rev, father caussayel v. 

liable to punishment under section 68 of the Act, yet it appeared to me on 
what was apparently a too hasty reading of section 73 coupled with Part III 
of the Act, that under those sections he might have rendered himself liable to 
prosecution, if he had not, before performing the marriages, posted up 
notice on the church at Vellapatti as required by section 13 of the Act. I 
accordingly directed enquiries to Ije made on this point, and it [277] was 
ascertained by the Superintendent that no such notice was posted up oh 
the Vellapatti chapel in reference to the marriages in question. The fact 
of the marriages and the failure to post up a notice or publish bapns waa 
not denied by Father Saurez. 1 then summoned Father Saurez, in view to 
enquire into his conduct in this particular. He had in the meanwhile gone 
away to Ceylon and it was not until the 28th January 1896 that I was able 
to procure his attendance. 

“ On his appearance a preliminary question was raised as to whether 
admitting that no notice was posted up on the chapel as required by section 
r 13 of the Act, which is the portion of Part III, which had been assumed to 
govern his conduct, he could as a fact bfe charged on that account with an 
offence under section 73. 

44 Now Father Saurez is, as has been found, 4 a person authorized under 
this Act to solemnize a marriage,’ in that he has the qualification of episcopal 
ordination required by section 5 (1), and he is not a clergyman of the Church 
of England, Scotland or Rome, and it would, therefore, appear that he should, 
before solemnizing a marriage, publish or affix the notice as directed in Part III. 
But when Parc III of the Act is more closely examined, it appears, both from 
the heading of the part and from the opening sentence of section 12, that it 
applies exclusively to ministers of religion [278] licensed under the Act, ‘and 
I take it that the minister of religion mentioned in section 13 is also a minister 
of religion licensed under this Act, because the notice which should be delivered 
to him and which he should cause to be affixed on the church is evidently the 
notice delivered to the minister of religion mentioned in section 12, who is a 
minister of religion licensed under this Act. Father Saurez is not a minister of 
religion licensed under this Act, but has obtained his authority to marry from 
the fact of his ordination. It follows that Part III (and its constituent sections 
12, 13 and others; does not apply to him. He is accordingly not liable to 
punishment under section 73 for a breach of the directions given in Part III 
regarding the affixing of the notice. 

“ According to the commission under which he worked in India, Father 
Saurez was empowered to dispense with all ecclesiastical impediments to 
matrimony and to dispense with the banns, and if he pleads this in view to 
excuse the apparent informality of his action in regard to these two marriages, 
whether from an ecclesiastical point of view he is justified in this plea I cannot 
say, but the informality, i.e., the want of publication of banns, does not appear 
to make him liable to punishment under the Indian Christian Marriage Act 
any more than the failure to affix a notice on the church. 

44 1 am not in a position to say whether the conclusion now arrived at 
was that intended by the Legislature. The very general terms of the opening 
portion of section 73 appear to indicate the contrary and the existence of these 
general terms is strongly urged on behalf of Father Caussavel as an argument 
for proceeding with tho case. On mature consideration, however, I hold that 
the terms of Part III limiting the directions therein given to ministers of 
religion licensed under the Act, must be read in their literal and exclusive 
sense, and cannot be taken to include directions to a minister of religion who 
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is not licensed but is episcopally ordained. It is therefore of no avail to 
examine witnesses. 

No case has been made out against Father L. M. Saurez, and he is 
discharged under section 253, Criminal Procedure Code.” 

Mr. WeMerburn and Bangachariar for Complainant. 

Mr. K. brown for Accused. # 

Collins, C. J. — This is a revision petition presented by the Rev. Father 
A. Causeavel, S. J., against the decision of the District Magistrate of Tinnevelly, 
discharging an accused person, the Rev. L. M. Saurez, under section 253, 
Criminal Procedure Code. 

[279] The accused was charged under the Indian Christian Marriage Act 
with solemnizing marriages without authority and without publishing or 
causing to be affixed notices of such marriage, and thereby committing offences 
under the said Act. 

It appears to be admitted that the accused did solemnize two marriage^ 
between Roman Catholic Christians* according to the Roman Catholic litual at 
a chapel at Vellapatti, and did not comply with the provisions of Part III of 
the Indian Christian Marriage Act. The District Magistrate has found that 
the accused has received episcopal ordination, and that he is a priest of the 
Syrian Church under the jurisdiction of the Patriarch of Antioch, and he is 
also satisfied that the accused is authorized by the Patriarch of Antioch to use 
the ritual of the Roman Catholic Church. The District Magistrate, therefore, 
held that the accused was not guilty of an offence under section 73 of the Act, 
although he had not given the notices as directed by Part III of the Act. 

• The only question that has to be decided in revision is — was the accused 
bound to publish the notices provided for in Part III of the Act ? 

The Indian Christian Marriage Act of 1872 modified by Act XII of 
1891 enacts (section 5) that marriages may be solemnized in India — 

(i) by any person who has received episcopal ordination, provided that 
the marriage be solemnized according to the rules, rites, ceremonies and customs 
of the church of which he is a minister ; 

(ii) by any clergyman of the Church of Scotland, provided that such mar- 
riage be solemnized according to the rules, rites, ceremonies, and customs of 
the Church of Scotland ; 

(iii) by any minister of religion licensed under this Act to solemnize 
marriages ; 

(iv) by, or in presence of, a Marriage Registrar appointed under the Act : 

(v) by any person licensed under this Act to grant certificates of marriage 
between Native Christians. 

Part II of the Act enacts the time and place at which marriages may be 
solemnized, with special provisoes relating to clergymen of the Church of Eng- 
land, Rome, and Scotland. 

Part III relates to marriages solemnized by ministers of religion licensed 
under this Act and, as I read the sections, does not apply to marriages solem- 
nized by persons who have received [280] episcopal ordination. It enacts 
inter alia , that one of the persons intending marriage shall give notice in 
writing according to a certain form to the minister, and that such minister 
shall cause the notice to be affixed in some conspicuous part of the church, if 
the marriage is intended to be solemnized in a church, or if the marriage is 
intended to be solemnized in a private dwelling, the notice shall be forwarded 
to the Marriage Registrar of the district. 
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Part IY directs registration of marriages solemnized by minister^ of 
religion, and points out how such registration shall be carried out by clergy* 
men of the Church of England, Borne, and Scotland, respectively, and in 
section 32 refers to the case of a marriage solemnized by a person who has 
received episcopal ordination, but who is not a clergyman of the Church of 
England, Borne, or Scotland. , 

Parts* V and VI do not relate to the matter in question. . 

Part VII is headed * Penalties ’ and section 70 provides a penalty, if 
any minister of religion licensed to solemnize marriages under the Act wilfully 
solemnizes a marriage under Part III of the Act without a notice in writing 
* * * and section 73 enacts that “ whoever being authorized under this Act 

to solemnize a marriage, 

14 and not being a clergyman of the Church of England solemnizing a 
marriage after due publication of banns, or under a license from the Anglican 
Bishop of the Diocese or a Surrogate duly authorized in that behalf, 

44 or, not being a clergyman of th^ Church of Scotland solemnizing a 
marriage according to the rules, rites, ceremonies and customs of that church, 

44 or, not being a clergyman of the Church of Borne solemnizing a marriage 
according to the rites, rules, ceremonies and customs of that church, 

44 knowingly and wilfully issues any corticate for marriage under this 
Act, or solemnizes any marriage between such persons as aforesaid, without 
publishing or causing to be affixed, the notice of such marriage as directed in 
Part III of this Act, or after the expiration of two months after the certificate 
has been issued by him : 

44 or knowingly and wilfully issues any certificate for marriage, or solem- 
nizes a marriage between such persons when one of the [281 j persons intending 
marriage is a minor, before the expiration of fourteen days after the receipt of 
notice of such marriage, or without sending, by the post or otherwise, a 
copy of such notice to the Marriage Begistrar, or, if there be more Marriage 
Begistrars than one, to the senior Marriage Begistrar of the district : 

<4 or knowingly and wilfully issues any certificate, the issue of which has 
been forbidden, under this Act, by any person authorized to forbid the issue : 

44 or knowingly and wilfully solemnizes any marriage forbidden by any 
person authorized to forbid the same, shall be punished with imprisonment for 
a term which may extend to four years and shall also be liable to fine.” 

It is contended by the counsel for the petitioner, that the accused has 
brought himself under this section, by neglecting to publish and causing to be 
affixed the notice of such marriage as directed by Part III of the Act, and 
consequently is liable to imprisonment for four years and also fine. 

I cannot assent to this contention. The Act authorizes a person episco- 
pally-ordained to solemnize a marriage according to the rules, rites, ceremonies 
and customs of the church of which he is a minister. It directs (section 10} with 
certain provisions, within what hours such marriages shall be solemnized. It 
directs (section 32) that if such person, although episcopally ordained, is not 
a clergyman of the Church of England, Borne, or Scotland, how he shall 
register such marriage. The Act is silent as to notices of marriage being given 
or published by such a person, and it would be contrary to the ordinary rules 
of construing a statute to hold, that although no obligation is imposed to 
publish notices of marriage, yet a penalty is incurred if such notices are not 
published — the penal section uses the words 41 the notice ” and not 44 a notice” 
of such marriage as directed in Part III ; and holding, as I do, that Part III 
only applies to ministers of religion licensed under the Act, and not to 
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episcopally-ordained persons, I think the District Magistrate was right in 
discharging the accused and I would dismiss this revision petition. 

Benson, J. — I think that the order of the District Magistrate was right, 
and that it was so for the reasons stated by him. 

The learned counsel for the petitioner does not, as I understand, now 
press the contention that the Rev. Father Saurez is guilty of an offence 
punishable under section 68 of the Indian [ 282 ] Christian Marriage Act, 1872 
(as amepded by Act II of 1891). The question, as I understand it, that we 
have to decide is this : — Assuming that Father Saurez has received episcopal 
ordination in the Graeco-Syrian Church of Malabar, is he liable to a penalty 
under section 73 of the Ac* - because he solemnized a marriage between Chris- 
tians without having published a notice as directed in Part III of the Act ? I 
think the answer to this question must be in the negative. Part I of the Act 
relates to the persons by whom marriages may be performed and section 5 
enumerates them by classes. In some the right is recognized independently, 
of appointment under the Act ; in. others the right is recognized as a conse- 
quence of licence, or appointment, under the Act. Under the former head are 
the first two classes in section 5, viz. — 

“ (i) Any person who has received episcopal ordination, provided that 
the marriage be solemnized according to the rules, rites, ceremonies 
and customs of the church of which he is a minister — ” under 
this class would fall ordained clergymen of the English, Irish, 
Roman or Syrian Churches ; 

“ (ii) any clergyman of the Church of Scotland, provided, etc.,” as before ; 
# under the second head fall the remaining three classes, viz. ; 

“ (iii) any minister of religion licensed under this Act to solemnize 
marriages ; 

“ (iv) a Marriage Registrar appointed under this Act,” or any person 
in his presence (section 38) ; 

41 (v) any person licensed under this Act to grant certificates of marriage 
between Native Christians.” 

Sections then follow authorizing Government to license or appoint persons 
of these last three classes. 

Parts III to VI then deal with the three classes licensed or appointed 
under the Act. 

Part III deals with class 3, viz., ministers of religion licensed under the 

Act. 

Parts IV and V deal with marriages by, or in the presence of, Registrars, 
and Part VI deals with the marriages of Native Christians. 

The Act prescribes (sections 12 and ,38) that when a marriage is intended 
to be solemnized by a minister of religion licensed [283] under the Act, or 
by a Marriage Registrar appointed under the Act, due notice must be given and 
must be published in a formal manner, but there is no similar obligation im- 
posed, when the marriage is intended to be solemnized by a person who has 
received episcopal ordination, or by a minister of the Church of Scotland. 
Section 5 merely says that such person must solemnize the marriage “ according 
to the rules, rites, ceremonies and customs ” of the church to which he 
belongs. Part VII prescribes penalties in connection with the Act. Penalties 
are prescribed for solemnizing a marriage without being authorized to do so 
by the Act, and for solemnizing marriages at other than the hours prescribed, 
or in the absence of witnesses. Penalties are also prescribed if a minister of 
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religion, licensed under the Act, solemnizes a marriage without having received 
a notice, and if a Marriage Registrar commits certain offences against the Act ; 
and then follows section 73 which enacts that “ whoever being authorized 
under this Act to solemnize a marriage, and not being a clergyman of the Church 
of England * * * * or of Scotland * * * * or of Rome * * * * solemnizes 
any marriage * * 14 * without publishing or causing to be affixed, the notice of 
such marriage as directed in Part III of this Act ” * * * * shall be liable, etc. 
It is urged for the prosecution that Father Saurez is liable under this section, 
inasmuch as he has solemnized a marriage without notice, and is net one of 
the persons excepted. I do not think that this is so. As already observed, 
the Act nowhere imposes on a person who has received episcopal ordination 
the duty of receiving, or of publishing a notice of an intended marriage, though 
this duty is expressly imposed on ministers of religion licensed under the Act, 
and on Marriage Registrars appointed under the Act. The imposition of a 
penalty is correlative to the .imposition of a duty, and if no obligation exists 
'there can be no penalty for its! breach. But it is argued that the section itself, 
by prescribing the penalty, impliedly imposes the obligation. In order that 
the section should be so construed its terms should be such as to convey the 
intention in a clear and unambiguous manner, but it cannot be said that this 
is so in the present case. The words “ as directed in Part III ” refer, on their 
face, to Part III, but that part deals only with the procedure to be adopted by 
11 ministers of religion licensed under the Act.” There is no ground whatever 
for supposing that section 13 refers to a larger class than section 12, for it 
expressly [284] refers back to that section by the employment of the word 
44 such notice, ” i.e., the notices which under section 12 must be given by the 
candidate for marriage to the minister of religion licensed under the Act. If 
the words in section 73 had been “ a notice of such marriage as directed in 
Part III "there might be some ground for contending that the words “ as 
directed in Part III ” merely mean “ in accordance with a procedure similar to 
that directed in Part III, ” but the use of the word ‘ the * before 4 notice * pre- 
cludes this construction, and refers us back to the notice prescribed in section 
12, that is, the notice which the candidate for marriage presents to the minister 
of religion licensed under the Act. It was suggested that the words of section 73 
could not refer to the latter class of minister, because a penalty was previously 
imposed by section 70 on such a minister solemnizing a marriage without 
notice. I observe, however, that section 70 provides a penalty for solemnizing 
a marriage “ without notice ” that is, without having received a notice, as 
required by section 12, whereas section 73 provides a penalty for solemnizing a 
marriage without publishing the notice. Thus section 73 finds an appropriate 
subject and application in the minister of religion licensed under the Act, and 
is, in fact, necessary as a supplement to section 70 in order to provide 
a complete sanction for the obligations imposed by Part III on such ministers. 

It may be also observed that the words " See sections 12 and 38 ” after 
the heading in schedule I, which contains the form of notice under Part III, 
point to the fact that it was intended to apply to those sections only. Had 
it been intended to apply to section 73 also, I would have expected a reference 
to be made to that section, as well as to sections 12 and 38. In my opinion, 
then, section 73 does not require that a person who has received episcopal 
ordination (and who is not one of the classes specially excepted by that section) 
should publish a notice of any marriage which he intends to solemnize. Section 
73 is a highly penal section, and must be construed strictly, and in favour of the 
liberty of the subject. If it is asked why an exception is made in favour of such 
persons, it may, perhaps, be suggested that the Legislature regarded the control 
which is exercised, or which is supposed to be exercised, by the Bishops in such 
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churches as a sufficient safeguard. Under section 5 such a person is allowed 
to solemnize a marriage only provided he does so “ according to the rules, rites, 
ceremonies and customs of the church of which he is a minister.” Under section 
[285] 10 he can solemnize a marriage only during certain hours, and under 
section 32 he, is bound to register the marriage in a prescribed manner. In 
the present cas9 Father Saurez alleges that he has registered the marriage. 
It is admitted that he used the Roman ritual, but he says tfiat he had the 
permission of his Bishop to do so. There is nothing to show that a marriage 
solemnized with this ritual under sanction of a Bishop of the Syrian Church 
is not solemnized according to the “ rules, rites, ceremonies and customs” of 
the Syrian Church of which Father Saurez is an ordained minister. Father 
Saurez apparently had the approval of his own ecclesiastical superiors. The 
prosecution was instituted by a priest of a rival church. In my opinion the 
District Magistrate was justified in refusing to proceed with the prosecution. 

I would dismiss the petition. 


[19 Mad. 285] 

APPELLATE CIVIL. 

The 9th March , 1896 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Benson. 


Somasundara Mudaliar Petitioner 

versus 

Vythilinga Mudaliar and another Respondents.* 


Religious Endowments Act — Act XX of 1863 , s. 5. 

Where a hereditary trustee of a temple died and application was made by the Collector 
as Agent of the Court of Wards, in whom the management of deceased's estates, during the 
minority of the sons of the deceased, had vested, to be appointed trustee on behalf of the 
said sons : 

Held, that the case fell within s. 5 of Act XX of 1863, and that the Court had jurisdic- 
tion to make the appointment. 

PETITION under section 622 of the Code of Civil Procedure praying the High 
Court to revise the order of T. M. Horsfall, District Judge of Tanjore, passed 
on Civil Miscellaneous Petition No. 639 of 1895. 

Case] The facts of this case are as follows : — 

The three petitioners represented by the Acting Collector of Tanjore as 
Agent to the Court of Wards presented a petition under section 5 of Act XX 
of 1863 (the Religious Endowments Act) setting forth that one Bava Chokkappa 

* Civil Revision Petition No. 34 of 1896. 
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M udaliar together with Bava Krishnaeami Mudaliar and Somasundara Mudaliar 
were trustees of the Sri Tyagarajaswami temple at Tiruvalur ; that Bava 
Chokkappa Mudaliar was a hereditary trustee until his death in April 1894, 
leaving three minor sons, the petitioners ; that the Collector and Agent to the 
Court of Wards, who is now in ^charge of the estate of the petitioners, is 
entitled to the pianagement of the temple as hereditary trustee on behalf of the 
said minors and is willing to accept the management on their behalf and 
praying that the Collector may be appointed trustee of the temple on behalf of 
the minor sons of deceased. This petition was opposed by Som&sundara 
Mudaliar, one of the trustees, stating that the Court had no jurisdiction under 
section 6 of Act XX of 1863 to pass the order prayed for and alleging that the 
deceased was not a hereditary trustee and that his appointment was only 
personal. The District Judge granted the petition as prayed. 

Somasundara Mudaliar ,j\led the present petition. 

• Bamasubba Ayyar for Respondents took the preliminary objection that an 
appeal lay from the order of the District Judge and therefore this petition must 
be dismissed, citing Sultan Ackeni Sahib v. Shaik Bava Malimiyar (I. L. R„ 
4 Mad., 295J, but the Court overruled the objection. 

Bhashyam Ayyangar , Krishnasami Ayyar and Desikachariar for Petitioner. 

Bamasubba Ayyar for Respondents. 

w If [287] Judgment. — Mr. Ramasubba Ayyar for the counter- petitioners in 
this Court raises the preliminary objection that an order under section 5, Act 
XX of 1863, is appealable, and that an application for revision under section 
622, Civil Procedure Code, is therefore inadmissible. He relies on Sultan 
Ackeni Sahib v. Shaik Bava Malimiyar (I. L. R., 4 Mad., 295) ; but we are of 
opinion that this case is, in effect, overruled by the decision of the Privy Coun- 
cil in Minakshi v. Subramanya (I. L. R., 11 Mad., 26). That decision was, no 
doubt, given with reference to an order made under section 10 of Act XX of 
1863. But we think that the principle on which that decision was based is 
also applicable to an order like the present made under section 5 of Act XX 
of 1863. 

We are therefore of opinion that no appeal lies. 

We have now to consider whether we should interfere under section 
622, Civil Procedure Code. 

The petitioner in this Court contends that the District Judge had no juris- 
diction to pass an order under section 5,* Act XX of 1863, on the ground that 
no dispute respecting the right of succession to the trusteeship had arisen, and 
that the office was not hereditary and that there could, therefore, be no " right 

* [Sec. 5 : — Whenever from any cause a vacancy shall occur in the office of any trustee, 
manager, or superintendent, to whom any property shall have been transferred under the last 
preceding section, and any dispute shall arise respecting the right of succession to such office, 
it shall be lawful for any person interested in the mosque, temple, or religious establishment 
to which such property shall belong, or in the performance of worship, or of the service 
thereof, or the trusts relating thereto, to apply to the Civil Court to appoint a manager, of 
such mosque, temple, or other religious establishment ; and thereupon such Court may 
appoint such manager to act until some other person shall by suit have established his right 
of succession to such office. 

The manager so appointed by the Civil Court shall have and shall exercise all the 
powers which, under this or any other Act, the former trustee, manager, or superintendent 
in whose place such manager is appointed by the Court had or could exercise, in relation to 
such mosque, temple, or religious establishment or the property belonging thereto.) 
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if succession." The record does not show clearly what is the constitution of 
the trust, but the counter-petitioner, in his petition to the lower Court, claimed 
the office as hereditary trustee, and his claim was opposed by the petitioner. 
We think that this constituted a dispute respecting the right of succession to 
the office, and it is admitted that the institution is one falling under section 4 
of the Act. The District Judge, therefore, had jurisdiction to make the appoint- 
ment. It has also been suggested that, as uwo trustees still ^remain, there 
is not such a vacapoy as is contemplated by section 5. We, however, are of 
opinion tjiat as there were three trustees for many years prior to the death of 
the counter-petitioner’s father in 1894, a vacancy such as is contemplated by 
the section arose when that death occurred. 

It is also argued that the Judge acted with material irregularity in not 
having held an enquiry as to whether the office was of an hereditary character 
or not. Looking at the fact that the counter- petitioner’s father and grandfather 
before him held the office of trustee, and that the Judge’s proceeding was of a 
summary [288 } character, intended merely to provide for the vacancy, pending 
the decision by regular suit of the right of succession, we are unable to hold 
that the enquiry was defective or that our interference under section 622, Civil 
Procedure Code, is necessary. 

The petition fails and is dismissed with costs. 


NOTES. 

[ Succession opens on the death or dismissal of a hereditary trustee and when the next 
heir is a minor a suitable person should be appointed in the meanwhile, (1911) 9 M.L.T., 
495 : 10 l,.C. f 300. There could be revision in respect of orders under the Religious Endow- 
ments Act, sec. 5. ] 


• [19 Mad. 288 ] 

APPELLATE CIVIL. 

The 10th April , 1896. 

Present : 

Mr. Justice Shephard and Mr. Justice Subhamania Ayyar. 

Uppalakandi Kunhi Kutti Ali Haji (Defendant) Appellant 

versus 

Kunnam Mithal Kottaprath Ahdul Rahiman (Plaintiff) Respondent.” 

Suit on a kanom — Registration Act I IT of 1877 , s. 17 , cl. (n). 

Although under the Registration Act III of 1877, s. 17, cl. (n) a receipt given by a 
mortgagee purporting to extinguish the mortgage debt does require registration, 

Held, that the language of the receipt in the present case did not indicate any intention 
to extinguish or limit the mortgagor’s interest and that therefore registration was unneces- 
sary. 

SECOND Appeal against the decree of A. Thompson, District Judge of North 
Malabar, in Appeal Suit No. 259 of 1894, modifying the decree of B. Cammaran 
Nayar, District Munsif of Tellicherry, in Original Suit No. 381 of 1893. 

Suit to redeem a kanom granted by plaintiff ’s assignor to the defendant’s 
Karanavan in September 1877 for Rs. 600. The principle point in dispute was 
whether a sum of Rs. 500 had been paid in July and August 1890 by the plaintiff 
to the defendant. The Munsif found that this sum had not been paid and 
that a receipt for Rs. 500 (Exhibit A) was a forgery and he decreed that the 
kanom be extinguished on payment by plaintiff of Rs. 600 together with costs 
of suit. The District Judge reversed the decree of the Munsif finding that the 

* Second Appeal No. 298 of 1695. 


6 MAD, — 118 


987 




i.L.R 19 Mad. 989 uppalakandi Ac. v. kunnam mxthal Ac. [1896] 

« 

sum of Rs. 500 had been paid, that the receipt (Exhibit A) was genuine, and 
ordered that the kanom be redeemed [280] on payment of Rs. 100. Defen- 
dant to pay plaintiff’s costs in both Courts. 

The receipt (Exhibit A) was as follows : — 

“Receipt granted by Uppalakandi Kunhi Kutti Ali to Kottapurathu Pokkar, 
Karanavan. oy behalf of Kotfcupurathu Antharuman. 

“ Out of the amount due to me by Antharuman, under the decree in Original 
Suit No. 354 of 1S87 in the Court of the District Munsif of Tellicherry, you 
have already paid me Rs. 400 through my paternal uncle Puthenpurayil Kunhi 
Kutti Ali, and have returned to me two subsidiary deeds on Kuimammethal 
Paramba. Deducting this sum of Rs. 400, the remaining sum due to me 
according to the decision of arbitrators is Rs. 200, of which you Pokkar, have 
paid to me this day Rs. 100, and you shall pay me the remaining sum of Rs. 
100 within one month from this date and shall obtain back the said two 
documents. On receipt of (this sum of Rs. 100, 1 shall submit a petition to 
the Court, stating thkt the matter of the decree has been adjusted. I affix my 
signature to this in presence of witnesses. 

Mr. K. Brown and Mr. C. Krishnan for Appellant. 

Exhibit A acknowledges receipt of consideration in partial extention or 
limitation of the mortgage interest on immoveable property of over Rs. 100 in 
value. It should have been registered and not being so it is inadmissible in 
evidence (sections 17 and 49, Registration Act). There is no other evidence to 
prove payment of Rs. 500 of the mortgage money. Exhibit A is not a mere 
acknowledgment of payment of a debt. But it acknowledges receipt of a 
consideration as the person who gives it has to return two documents and put 
in a petition. [See Venkayyar v. Subbayyar (1. L. R., 3 Mad., 53)°and 
Venkatarama Naik v. Chinnatkambu Beddi (7 M. H. C. R., 1).J Clause (n) 
section 17, added by Act VII of 1886 shows Exhibit A required to be registered 
as it extinguishes the mortgage pro tanto. It evidences part-payment of 
the mortgage money and releases the claim on the property secured by the 
mortgage to that extent. [See Basaiva v. Kalkapa Sharbana (I. L. R., 2 Bom., 
489) and Jiwan Ah Beg v. Basamal (I. L. R.. 9 All., 108).] Exhibit A specially 
refers to the mortgage debt which formed the subject of Original Suit No. 34 
of 1887. 

[290] Sankaran Nayar and Byru Nambiar for Respondent. 

Judgment: — The only question is whether the receipt required registra- 
tion under clause (n) oi section 17 of the Registration Act. 

It may be doubted whether in view of the decision of this Court in 
Venkatarama Naik v. Chinnatkambu Beddi (7 M. H. R„ 1) and Venkayyar v. 
Subbayyar (I. L. R., 3 Mad., 53) the money received in discharge of a mort- 
gage can be deemed to be a consideration within the meaning of the clause. 
Since those decisions, however, the law has been amended, a clause is now 
added clause ( n) which, as it might be argued, indicates that receipts given by 
a mortgagee purporting to extinguish the mortgage do require registration. 
In the present case, assuming that this is the effect of the amendment, we do 
not think that the language of the receipt indicates any intention to extinguish 
or limit the mortgagor’s interest. The instrument, therefore, did not require 
registration. We must dismiss the appeal with costs. 

The memorandum of objection is also dismissed with costs. 

NOTE8. 

I See also (1907) 9 Bom., L. R., 254 (257).] 
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[19 Mad. 290] 

APPELLATE CIVIL. 

The 7th March , 1896. 

Present : 

Mr. Justice Shephard and Mr. Justice Sdbramania Ayyar. 

. Krishna Tanda and another (Plaintiffs) Appellants 

versus 

Balaram Panda (Defendant) Respondent. 4 

Suit for partition — Prior arbitration and award , effect of. 

Disputes having arisen in a joint Hindu family, the parties submitted the question of 
partition to arbitrators, who passed an award thereon. Both parties objocted to the award, 
and it was never carried into effect. On a suit for partition being hied : « 

Held, , that such an award is equivalent to a final judgment and binding on the parties 
in the absence of positive evidence that both parties agreed that the former state of things 
should be restored and that therefore the present suit for partition could not be maintained. 

APPEAL against the decree of J. P. Fiddian, District Judge of Ganjam, in 
Original Suit No. 2 of 1894. 

[ 291 ] Suit for partition. — The facts were as follows : — 

The grandfathers and fathers of the parties were members of a joint 
Hindu family until the year 1875, when disputes arose and a separation was 
effected. In the year 1882, plaintiffs’ father and the defendant appointed 
three persons as arbitrators to divide the property, and the arbitrators passed 
an award to which neither party agreed, and it was never enforced. The pro- 
perty consisted of moveables and immoveables, portions of which were in the 
possession of both parties. The plaint raised various other questions not now 
material. The cause of action was alleged to have arisen in 1892, when the 
plaintiffs demanded partition. The defendant pleaded, inter alia that the suit 
is barred by the submission to arbitration in 1882 and the award passed 
thereunder. The District Judge finding that the dispute was submitted to 
arbitration in 1882 and that an award was passed thereon, but that the plain- 
tiffs objected to the award, and that no action has been taken under it, held 
with reference to Specific Relief Act, sections 21 and 30, and on the authority 
of Palaniappa Chetti v. Rayappa Chetti (4 M.H.C.R., 119), Ram Bkagoti v. 
Rani Chandan (I.L.R., 11 Cal., 386), and Muhammad NcwazKhanv. Alam 
Khan (I.L.R., 18 Cal., 414), that the present suit for partition was barred by 
the submission to arbitration and dismissed it with costs. 

Pattabhirama Ayyar for Appellant cited Tahal v. Bisheshar (I. L. R., 8 
All., 57). 

Mr. Parthasaradhi Ayyangar for Respondent. 

Judgment. — The effect of an award has been entirely misunderstood. An 
awa£cl duly passed in accordance with a submission of the parties is equivalent 
to a final judgment. To give effect to it, the subsequent consent or approval 
of neither party is required. After an award made for a partition of joint 
property neither party can sue for partition any more than he could if a decree 
in a suit for partition had been passed. In order that the parties should be 
remitted to their previous rights, it is not enough that the award was not 

* AppealNo. mot 1895. 
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enforced or that even both parties objected to it. There must be positive 
evidence that both parties agreed that the former state of things should be 
restored. There is no such evidence in this case. The appeal must, therefore, 
be dismissed with costs. 


< NOTES. 

[A valid award is final, and parties are not remitted to their previous rights except by 
agreement : — (1897) 20 Mad., 490 ; (1906) S3 Cal., 881 : 4 C. L. J., 162 ; (1908) 11 Bom., 

L. R., 20; (1908) 1 S. L. R., 236 ; (1911) 15 I. 0., 819 (Sindh) ; 7 M. L. T., 67 at 68 : 20 

M. L. J., 29.1 

[292j APPELLATE CIVIL. 

The 1 3th, 14th and 30th April , 1896. 

1 Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Benson. 

[In Appeal No. 10 of 1895.] 

Fischer (Plaintiff) Appellant 
versus 

Secretary of State for India in Council (Defendant) Respondent. ” 


! In Second Appeal No. 1245 of 1895.J 

Orr and another (Plaintiffs) Appellants 

versus 

Fischer (Defendant) Respondent. ‘ 

Suit for declaration — Specific Belief Act — Act 1 of 1877, s. 42 — Act 
1 of 1876 (Madras) s. 2 — “ Concur in applying.” 

A suit was brought by F against the Secretary of State for India in Council for a 
declaration that the order of the Madras Government directing the Collector to cancel 
the separate registration and assessment of a village in the Sivaganga Zamindari in his 
name was ultra vires and illegal. The plaintiff’s claim to be separately registered as the 
holder of the said village depended upon the proper construction to be put on a grant of the 
village contained in two documents, the one dated 13th December 1872 and the other being 
a document, dated 14th May 1877, executod by the Rani ancl her children. Subsequent to 
the grant referred to, an application was preferred by the Rani and addressed to the Collector 
requesting him to separately assess the villago and register it in the name of F. This appli- 
cation was never presented owing to the death of the Rani, who was succeeded by the father 
of the present zamindar who executed on 22nd February 1883 a deed of release in favour of 
F ratifying the grant above mentioned in the following terms : — 

“Whereas the village of Kondagai of my zamindari has been 

granted to you in perpetuity by the late Rapi Kattama Nachiyar and others and' has been in 
your possession according to the terms of the documents executed by them to you therefor 
on the 13th December 1872 and on the 14th May 1877, and whereas I have received from 
you Rs, 2,000 as the consideration for my ratifying your rights in accordance with the 
terms jof J>he said documents and for relinquishing whatever rights I possess therein, 

* Appeal No. 10 of 1895 and Second Appeal No. 1245 of 1895. 
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I hereby ratify your rights of every description in the said village and relinquish all 
my rights therein in your favour. Wherefore as per the terms of the said documents, 
dated 13th December 187*2 and 14th May 1877, you and your heirs and assigns 

shall hold and enjoy the said Kondagai village in perpetuity 

with full powers of alienation by sale, gift or otherwise. You shall pay to my [ 298 ] 
zainindari the gum of Rs. 3,500, the poruppu fixed on the said village, as well as 
road-cess, magamai , etc., according to custom,’* and he applied to the Collector for separate 
assessment and registration of the village in the name of F on 25th March 1683. 

On 20th March 1883 F also made a similar application but pending disposal, the present 
zamindar ’s father died, and was succeeded by his son the present zamindar who raised 
objections and the application was not granted. On 23rd May 1897 the present zamindar 
granted a lease of the zainindari to O, S , and li who executed a release guaranteeing F 
undisturbed possession and enjoyment of the village and accepted his position such as it may 
have been at or prior to the date of the execution of the lease. On 23rd January 1890 the 
zamindar executed in favour of F a deed of release which after reciting the grant from the 
Bani, the deed executed by the zamindar’s deceased father, dated 22nd February 1883 ang 
a further payment of Rs. 3,500 by F contained the following covenant : — 

“ Therefore I forfeit and relinquish the right I profess to have in me to question the said 
permanent lease or the terms of the said lease deeds, and 1 hereby ratify your right. You 
and your heirs shall hold and enjoy the said villages absolutely according to the terms of 
the aforesaid permanent lease deeds.” Fthen applied by petition, dated 13th March 1890, 
to the Colleotor for separate registration and assessment of the said village, but on 
notices being sent to the zamindar and the lessees, they filed objections which after 
due enquiry were overruled by the Collector who ordered separate registration and fixed 
the assessment. On appeal, the Board of Revenue supported the action of the Collector. 
Whereupon the lessees appealed to the Government of Madras on 21st September 1891, 
and the Government of Madras on 14th November 1891 cancelled both the separate 
registration and the separate assessment. Under the circumstances F claiming to be 
the duly registered holder of the said village sued the Secretary of State for a declara- 
tion that the order of the Madras Government, dated 14th November 1891, directing the 
Collector to cancel the separate registration and assessment of the said village was ultra 
vires and illegal — and the lessees sued F for the balance oiporuppu, magamai and road -cess 
with interest alleged to be due on the said village for fasli 1300 . 

Held , that F was bound to pay the lessees Rs. 3,500 poruppu with magamai and road- 
cess whether his village was separately registered and assessed or not : 

Held, that the suit by F for a declaration that the order of the Madras Government 
directing the Collector to cancel the separate registration and assessment of the village 
previously made by him was illegal and ultra vires could not be maintained with reference 
to section 42, Specific Relief Act, inasmuch as the order had been already carried out : 

Held , also that if the general words of the prayer ‘‘for such other relief as the circum- 
stances of the case may require ” were to be taken as including a prayer for consequential 
relief, then the suit was bad for misjoinder, inasmuch as the zamindar and the lossoes who 
were interested parties were not joined: * 

Held , also that not only the person applying under Act I of 1876, section 2 for separate 
assessment and registration must be entitled thereto, but also that the parties to the 
alienation must concur in the application. 

APPEAL against the decree of C. Gopalan Nayar, Subordinate Judge of 
Madura (East), in Original Suit No. 14 of 1892, and 

[294] Second Appeal against the decree of W. Dumergue, District Judge 
of Madura reversing the decree of C. Gopalan Nayar, Subordinate Judge of 
Madura (East), in Original Suit No. 20 of 1893. 
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From the judgment of the High Court reported below in which the lacts 
of these two cases are set out at length, it appears that the parties interested 
agreed that the evidence taken in Original Suit No. 14 of 1892, on the file of 
the Court of the Subordinate Judge of Madura (East) should be also treated as 
evidence in Original Suit No. 20 of 1893, on the die of the same Court and the 
present appeal from the judgment in Original Suit No. 14 of 1892 and the 
present second* appeal from the* judgment of the District Court of Madura 
reversing the decree of the Subordinate Judge in Original Suit No. 20 of 1893 
were accordingly argued together. 

[In Appeal No. 10 of 1895.] 

Mr. Wedderburn , Sankaran Nayar , T. Banqachariar and V. Rangachariar 
for Appellant. 

The Government Pleader (Mr. Powell) for Respondent. 

[In Second Appeal No. 1245 of 1895. J 

Mr. Norton for Appellant. 

, Mr. Wedderburn, Mr. K. Brown, Mr. Parthasaradhi Ayyangar, T. Ranga- 
chariar and F Ranqachaiiar for Respondent. 

Judgment. — In Original Suit No. 14 of 1892 on the file of the Subordinate 
Court of Madura (East), Mr. R. Fischer, claiming to be the duly registered 
holder of the village of Kondagai in the Sivaganga Zamindari, sued the 
Secretary of State for India in Council, for a declaration that the order of the 
Madras Government No. 1088, dated 14th November 1891, directing the 
Collector to cancel his separate registration and assessment of the village, was 
ultra vires and illegal. 

The Subordinate Judge dismissed the suit with costs, and the plaintiff now 
appeals (Appeal Suit No. 10 of 1895) to this Court against that decree. 4 

In Original Suit No. 20 of 1893 on the file of the same Subordinate Court, 
the plaintiffs, who are the present lessees of the Sivaganga Zamindari, sued 
Mr. R. Fischer for the balance of poruppu, magamai and road-cess, with interest, 
alleged to be due on the said village of Kondagai for fasli 1300. The Sub- 
ordinate Judge gave a decree for the sum which he found to be due, but in 
appeal the District Judge of Madura found that nothing was due and 
[293] dismissed the suit with costs. Against this decree the plaintiffs now 
bring this Second Appeal No. 1245 of 1895. 

The evidence in Original Suit No. 14 was, by consent, taken as evidence in 
Original Suit No. 20 also, and both appeals were argued together. 

In order to understand the matters in issue, it is necessary to set forth 
the transactions which preceded the present litigation. These may be stated as 
follows, adopting, with but slight variations, the words of the District Judge : — 

“ For some years prior to 1872, Rani Kattama Nachiyar was Zamindarni of 
Sivaganga and in 1869 one Dhorasinga Tevar instituted a suit in the District 
Court of Madura (Original Suit No. 2 of 1869) against the Rani, her son, and 
three daughters, in order to establish his right of succession to the Zamindari. 
A decree was passed in his favour and the Rani and her children, after appeal- 
ing unsuccessfully to the Madras High Court, preferred an appeal to the Privy 
Council. Mr. Fischer proceeded to England in order to assist in the prosecution 
of this appeal and on the 13th December 1872, the Rani, her son and three 
daughters executed in favour of Mr. Fischer an indenture (Exhibit A) of which the 
following are the terms material to the suit : 1 In consideration of the sums the 

said Robert Fischer is to spend on the appeal and in consideration of the services 
he has rendered and is to render in future, we hereby convey and sell to the said 
Robert Fischer, his heirs and assigns the village of Kondagai attached to the 
Tiruppuvanam Taluk, Sivganga Zamindari; Madura District, Sub-District of 
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Madura to be enjoyed by him from generation to generation 

as long as the sun and moon endure without any obstruction and with full 
powersof alienation by way of gift, sale or otherwise, subject to a payment to the 

circar, of Rs. 3,500 every year as peishcush We hereby 

bind ourselves jointly and severally to deliver possession of the said village to 
the said Robert Fischer, his heirs and assigns and to inform the Collector of 
the said District and get the said village sub-divided under Regulation XXV of 
1802 and registered in the name of the said Robert Fischer, his heirs and 
assigns, .and to arrange for receiving every year the amount of peishcush above 
fixed from the said Robert Fischer, his heirs or assigns as soon as judgment is 
obtained in the appeal above mentioned, or as soon as the said litigation comes 

to a close in any other manner T296] We do hereby empower 

the said Robert Fischer jointly and severally to conduct the said appeal 

and to do all that is necessary in the said appeal and to pay 

the necessary sums from his own funds towards the fees and all other 
expenses of the said appeal and agree to accept and consider all sums to be paid 
on account of the said appeal by the said Robert Fischer as the consider- 
ation money for this agreement as mentioned above as payments directly made 
to each and all of us.” 

On Mr. Fischer’s return from England after the successful prosecution of 
the appeal in the Privy*Council, the Rani put him in possession of the village 
in 1874 and on the 14th May 1877 she, her son and her three daughters 
executed in favour of Mr. Fischer another instrument which is called a Deed 
of Release (Exhibit B). This document, after reciting, inter alia, that by the 
agreement, dated the 13th December 1872 (Exhibit A)* as well as by another 
agreement, dated the 12th April 1872, the right to the village of Kondagai and 
all its lands and hamlets had been given to Mr. Fischer, that Mr. Fischer had 
paid theRani and her children according to the terms of the said agreements the 
sum of Rs. 20,000 for the expenses of the appeal to the Privy Council, that 
the decree of the District Court of Madura and of the Madras High Court had 
been set aside by the Privy Council and that the executants had obtained, for 
the lifetime of the Rani, all the benefits that could be derived according to law 
in the matter of the said suit, proceeds in the following terms : — “Whereas you 
have agreed to pay to the zamindari the peishcush that may be fixed accord- 
ing to law upon the said Kondagai village and whereas we have 

agreed to get the said village of Kondagai inclusive of its hamlets, registered in 
your name in the Collector’s office under Regulation XXV of 1802 ; now in con- 
sideration of all the considerations detailed above, we hereby agree to you, your 
son and grandson from generation to generation, holding and enjoying the said 
village of Kondagai together with the eight kinds of products of an estate and 
with full powers of alienation by sale, gift or otherwise : and we hereby agree to 
relinquish to you all the rights and connections which Kattama Nachiyar, one 
of us, nov possesses in the village and all the rights and connections which 
any of us may acquire after her lifetime/ ' 

[2A7]In pursuance of these instruments and admittedly on or about the 
14th May 1877, an application (Exhibit C) addressed to the Collector of Madura 
was prepared by Rani Kattama Nachiyar and was expressly stated to be an 
application under section 1 of Act I of 1876 and section 8 of the Istimirar 
Sannad and section 9 of Regulation XXV of 1802. This application runs as 
follows The village of Kondagai attached to the Tiruppuvanam taluk of 
my zamindari was given to Mr. R. Fischer and has been in his enjoyment. 

* All tbe exhibits referred to were filed in Original Suit No. 14 of 1892, in the Subor- 
dinate Judge’s Court, Madura (East). 
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As it has been arranged to pay through me the amount that might be assessed 
separately on the village with reference to the accompanying statement show- 
ing the beriz of the zamindari and the said village, I pray you will separately 
assess the said village and register the village in the name of the said 
Mr. R. Fischer. 1 * This application, however, was never presented to the 
Collector, because Rani Kattama Nachiyar died a few days after signing it and 
was succeeded 'by Dhorasinga Tevar as Zamindar of Sivaganga. 

There is no record of any transaction relating to the village of Kondagai 
during the next five years, but on the 22nd February 1883, Dhorasinga Tevar 
the present zamindar’s father, executed in favour of Mr. Fischer a deed of 
release and agreement of ratification (Exhibit D) in these terms: — 14 Whereas 
the village of Kondagai ... of my zamindari . . . has been granted to you 
in perpetuity by the late Rani Kattama Nachiyar and others and has been in 
your possession according to the terms of the documents executed by them to 
you therefor on the 13th December 1872 and on the 14th May 1877 ; and 
•whereas I have received from you Rs. 2,000 as the consideration for my 
ratifying your rights in accordance with the terms of the Baid documents and 
for relinquishing whatever rights I possess therein, I hereby ratify your rights of 
every description in the said village and relinquish all my rights therein in 
your favour. Wherefore, as per the terms of the said documents, dated 13th 
December 1872 and 14th May 1877, you and your heirs and assigns shall hold 
and enjoy the said Kondagai village ... in perpetuity . . . with full powers 
of alienation by sale, gift or otherwise. You shall pay to my zamindari the 
sum of Rs. 3,500, the poruppu fixed on the said village, as well as road-cess, 
magamai , etc., according to custom.'* 

This instrument was followed by an application (Exhibit E) presented to 
the Collector of Madura by Dhorasinga Tevar on the [298] 25th March 1883 
under Act I of 1876. In that application Dhorasinga Tevar, after stating that 
the village of Kondagai had been granted in perpetuity to Mr. Fischer by the 
late Rani, said, “ I have also ratified the same by means of a document, dated 
22nd February 1883, and therefore, request you will get the separate assess- 
ment fixed thereon according to the Act. I herein enclose a statement showing 
the 10 years' beriz of the zamindari for the purpose.” 

Mr. Fischer himself presented a similar application (Exhibit I) for the 
separate assessment and registration of the village on the 29th March 1883, 
but these applications were not disposed of until the 22nd September 1883. 
By that time Dhorasinga Tevar was dead and had been succeeded by the 
present zamindar, who objected, by a petition, dated 27th August 1883, to 
the sub-division. On this the Collector held, in his proceedings (Exhibit I (a)] , 
dated 22nd September 1883, that Mr. Fischer's application must fail 
44 because it is opposed by the ipso facto zamindar who was the eldest son of 
the zamindar lately deceased.” 

The next event connected with this suit in chronological order is the acqui- 
sition of a lease of the Sivaganga zamindari by the present lessees on the 
23rd May 1887. Within three months of that date, that is to say, on the 
12th August 1887, the lessees executed a deed of release (Exhibit F) guaran- 
teeing Mr. Fischer, in consideration of services rendered to them by him, 
undisturbed possession and enjoyment of the village of Kondagai, so far as they 
are concerned, during the term of their lease and 4 accepted his position such 
as it may have been at or prior to the date of the execution of the lease and 
were prepared in any formal way which it may be agreed necessary and 
expedient to confirm this guarantee.' 
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Then on the 23rd January 1890 the present zamindar executed in 
. Mr. Fischer's favour a deed of release (Exhibit G) and after expressly mention- 
ing therein the deeds executed by Rani Kattama Naehiyar on the 13th December 
1872 and the 14th May 1877 (Exhibits A and B) and the deed executed by his 
father Dhorasinga Tevar on the 22nd February 1883 (Exhibit D) and reciting 
that he himself had received Rs. 3,500 in cash from Mr. Fischer as the consider- 
ation for ratifying Mr. Fischer's “ permanent lease, without (fuestioning it ” 
made the following covenant : — Therefore I forfeit and relinquish the right 
1 profess to have in me to [299] question the said permanent lease or the 
terms of the said lease deeds, and I hereby ratify your right. You and your 
heirs shall hold and enjoy the said villages absolutely according to the terms 
of the aforesaid permanent lease deeds.*’ 

Mr. Fischer then applied by a petition (Exhibit III) framed under Regula- 
tion XXV of 1802 and Act I of 1876 to the Collector of Madura for the 
separate registration and assessment of the village of Kondagai. 

On this the Collector, acting in conformity with the provisions of Act I of % 
1876, sent notices [Exhibits 0 and Ol(i)] to the zamindar of Sivaganga and to his 
lessees. The zamindar and the lessees both filed objections (Exhibits IV and V) 
to the grant of Mr. Fischer's application. After due enquiry the Collector, 
in accordance with section 2 of Act I of 1876, ordered the separate registration 
of the village of Kondagai in Mr. Fischer’s name, fixed the assessment on the 
portion thus sub-divided at Rs. 2,757-4-1 per annum and reported his proceedings 
to the Board of Revenue in his letter (Exhibit VI), dated 13th November 1890, 
for sanction as to the apportionment of assessment. 

In its proceedings (Exhibit VI), dated 5th • December 1890 the Board of 
Re\%nue sanctioned the separate assessment of the poishcush as proposed by the 
Collector, and the lessees thereupon appealed [Exhibits VII and VII (a)] to the 
Board against the Collector’s order directing the separate registration and 
assessment. On this the Board of Revenue, in its resolution (Exhibit VIII), 
dated 21st April 1891, held that it had “ no power to interfere with the 
Collector’s orders as to the separate registration of the village, which can only 
be set aside by a suit in Civil Court, vide section 5 14 of Madras Act I of 1876,” 
but called for a further report as to the apportionment of assessment and, on 
receiving it, proceeded on the 17th August 1891, under section 7 1 of Act I of 
1876, to revise its original order on this point and fixed the assessment at 
Rs. 3,027-2-8 instead of at Rs. 2,757-4-1. 

Dissatisfied with this result, the lessees appealed (Exhibit IX) on the 21st 
September 1891 to the Government of Madras against the resolution of the 
Board of Revenue and, by its order (Exhibit X), dated the 14th November 
1891, the Madras Government, without giving any notice to Mr. Fischer, 
cancelled both the separate registration and the separate assessment of the 
Kondagai village and its hamlets. 

[300] These being the facts of the case, the suits out of which the present 
appeals arise were instituted with the results already stated in the first two 
paragraphs of this judgment. 


Persons aggrieved by rea- 
son of registration may sue 
in Civil Court. 


Persons aggrieved by 
reason of assessment may 
appeal to Revenue Board. 


* [Sec. 5 : — Any person aggrieved by the fact of the separate 
registration of such portion may sue in a Civil Court for a 
decree declaring that such separate registration ought not to 
be made.] 

t [Sec. 7 : — Any person aggrieved by the apportionment of the 
assessment under section ‘2 of this Act may appeal to the Board 
of Revenue within ninety days from the date of the declaration 
of such assessment ; and the order of the Board of Revenue 
shall be final.] 
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We do not think ijb necessary to decide, or to disouss, the many difficult 
questions dealt with by the Courts below. It seems to us that the rights of 
the parties, so far as they are properly raised in the suits before us, may be 
decided on comparatively simple grounds. The claim of the lessees for 
balance of poruppu , magamai and road-cess due by Mr. Fisoher forma the 
subject of Second Appeal No. 124$ and its validity evidently depends upon the 
terms under Which Mr. Fischer holds the village of Kondagaifrom the zamindar. 
Those terms are contained in Exhibits A, B and D, and the first question for 
our consideration is as to what was the real agreement evidenced«by these 
documents. The Subordinate Judge held that they evidenced merely the grant 
of a permanent lease of the village subject to a payment of Es. 3,500 as quit- 
rent (his translation of the word “ poruppu " in Exhibit D) together with 
“ magamai ” (contributions to the landlord for maintenance of temples and 
charities) and road-cess. The District Judge, however, held that the transac- 
tion was an absolute sale cjE the village, with an agreement that the village 
. should be separately registei 3d and assessed by the Collector in Mr. Fischer’s 
name, after which he would be liable* to pay the assessment so determined 
whether more or less than Es. 3,500, but that until such separate assessment 
should be made, Mr. Fischer should pay Es. 3,500, to the zamindar that being 
the proportionate assessment which the parties estimated would be payable by 
the village when separately assessed. The Subordinate Judge observed that 
even if Exhibits A and B evidenced a contract of sale, they were ineffectual to 
bind the Eani’s successor as she had only a life-interest (like that of a Hindu 
widow) in the estate, while her children had no interest at all, and he held 
that Exhibit D was intended to materially limit the extent of the estate 
contemplated to be given by Exhibits A and B. In support of this view 
he referred to the substitution of the word “ poruppu ” in Exhibit D for 
“ peishcush” in Exhibits A and B, and to the absence in Exhibit D of 
any reference to separate registration and assessment. The District Judge 
appears to regard the use of the word “ poruppu ” as unimportant and as 
meaning no more than “ peishcush ” when the sum was paid not direct to 
revenue authorities but to the zamindar. We agree with the Dis-[301]trict 
Judge in concluding that the omission of all reference to separate registration 
and assessment in Exhibit D is of no special import, since such registration 
and assessment was expressly agreed to in Exhibits A and B which were 
confirmed by Exhibit D, and the latter was immediately followed by an 
application (Exhibit E) from the Zamindar to the Collector reciting the deeds 
and adding 11 1 , therefore , request that you will get the separate assessment fixed 
thereon according to the Act.” 

We do not think that either the Subordinate Judge or the District Judge 
has correctly understood the full force of Exhibit D. We do not think that it 
was intended by that document to limit the quality of the estate conveyed by 
Exhibits A and B, or to disown the agreements therein that application should 
be made to the Collector for the separate assessment and registration of the 
village; but in Exhibits A andB there was manifestly an uncertainty as to whether 
Mr. Fischer was to pay the sum of Es. 3,500 (Exhibit A) or was to pay the * 
peishcush which might be fixed by the Collector (Exhibit B) and there was no 
provision at all in Exhibits A and B for payment of magamai and road-cess. 

It was, we think, mainly to define and provide for these matters that Exhibit D 
was written. In it the Zamindar accordingly accepts all that is in Exhibits A 
and B, and relinquishes, all his own rights in the village, but adds at the end, 
as if to dear up the uncertainty of Exhibits A and B as to the pay- 
ments, " you shall, as usual, pay into my Zamindari Es. 3,500, being the 
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poruppu fixed for the said village, as also road-cess, magamai , etc” It is to be 
observed^ that even in Exhibits A and B the agreement is that the peishcush is to 
be paid . to the zamindari f ” and the same condition occurs in Exhibit C where 
the Rani says : It has been arranged to pay through me the amount that might 
be separately assessed, etc.” Thus though the village was to be separately 
registered and assessed, the assessment, even after such separate registration, 
was to be paid not direct to the Collector, but to the zamindar. The separate 
registration and assessment was of importance to the parties, and especially to 
Mr. Fischer, since it would save each party from liability except in respect of 
his own portion ; but the fact that the sum due by Mr. Fischer is all through 
stipulated to be payable to the zamindar supports the view that the parties 
intended the sum to be fixed permanently at Rs. 3,500, and not to be liable to 
alteration according to the apportionment which the Collector might make. We 
[ 302 ] think it is impossible to hold that the express sum named in Exhibit D 
as payable by Mr. Fischer can be held to be controlled by the indefinite terms, 
of Exhibit B. It seems to us clear that, instead of accepting those indefinite * 
terms, Exhibit D fell back on the definite terms of Exhibit A, and reaffirmed 
them, with an addition regarding magamai and road-cess, regarding which 
there is now no dispute. Exhibit D with the subsidiary instruments Exhibits 
A and B are the title-deeds by which Mr. Fischer is bound. Exhibits F and 
G by which the lessees and the present zamindar confirmed Mr. Fischer’s 
title do not introduce new terms. 

On the true construction, then, of Exhibits A, B and D, we are of opinion 
that Mr. Fischer is bound to pay the locoes Rs. 3,500, with magamai and 
road-cess, whether his village is separately registered and assessed or not. On 
this finding the decree of the Subordinate Judge in Original Suit No. 20 was 
right, and the decree of the lower Appellate Court was wrong. 

In Second Appeal No. 1245, we reverse the decree of the District Judge 
with costs, and restore that of the Subordinate Judge. 

Turning now to Appeal Suit No. 10, we do not think that it is necessary 
for us to say anything further on the disputed question as to the character of 
the estate conveyed by Exhibits A, B, D, F and G. Looking to the special 
agreements in Exhibits A and B, which are confirmed in the subsequent instru- 
ments, and which specially provided for separate registration and assessment, 
and looking to the importance to Mr. Fischer of these agreements, it may well 
be that, in a suit properly framed for the purpose, under section 6, Act I of 
1876, the Civil Court would grant him a “ declaration that separate registra- 
tion ought to be made ” if the Collector refused such registration on application 
being made to him. But this is not what Mr. Fischer has sued for. His 
suit is for a declaration that the order of the Madras Government (Exhibit X) 
directing the Collector to cancel the separate registration and assessment of 
the village previously made by him is invalid and ultra vires. No conse- 
quential relief is sought, unless, indeed, it be in the general words of 
prayer “ and for such other relief as the circumstances of the case may require.” 
If these words contain a prayer for a declaration that the registration and 
assessment of the Collector ought to be restored, the suit is clearly bad for non- 
joinder of parties. It is, as now framed, against the Secretary of State for 
India only ; but if the Collector’s order is to be restored, it is clear that the lessees 
[SOS] and the zamindar should have been made parties and given an oppor- 
tunity of contesting a claim which they regard as injurious to them. 

' If, however, the above words; are mere- surplusage, and the suit is really 
for a bare declaration that the order of the Madras Government ultra vires 
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and illegal, it is clear that the suit is not sustainable with regard to the 
provisions of section 42 of the Specific Relief Act, for long before the date on 
which the suit was filed (7th March 1892), the order had been communicated 
to the Collector and had been carried out by that officer on the 13th January 
1892 (Exhibit X). Mr. Fischer, therefore, when he filed the suit ought to have 
asked for substantial relief and no£ for a mere declaration. It is suggested that 
he would not ask for this relief lest he should be met by a plea of limitation 
founded on the Collector's refusal in 1883 (Exhibit I) to grant' separate registra- 
tion and assessment. Whatever the reason for the omission, we are of opinion 
that, under the circumstances, the suit for a mere declaration was not sustainable. 
These considerations are sufficient to justify the Subordinate Judge's dismissal of 
the suit and our dismissal of this appeal. We do not think it necessary to go at 
length into the questions which were debated in both the lower Courts as to 
the powers of the Collector and of Government under Act I of 1876 and under 
the old Regulations XXV of 11802 and III of 1803. We think it is clear, for 
‘ the reasons stated in paragraph 20 of the Subordinate Judge’s judgment in 
Original Suit No. 14, that when the Collector ordered the separate registration 
and assessment (Exhibit VI), all the parties to the alienation had not concurred 
in applying therefor. It is beside the mark to say that the zamindar’s father 
had applied in 1883. That application was refused. It is also idle to say 
that under Exhibits A and B the zamindar was hound to join in the application. 
Section 2 of Act I of 1876 does not require that the party should be merely 
entitled to registration, but that the parties to the alienation should “ con- 
cur in applying ” for it. It is equally idle to say that the objection was not so 
much to separate registration as to the amount of assessment to be fixed. 
Whatever the cause was, it is clear that the zamindar and the lesseesino£ 
only did not concur in the application but opposed it. That being so, we are 
of opinion that the Collector ought to have refused registration and left 
the party aggrieved to his remedy by suit under section 6* of the Act. 
[301] The Collector, however, granted separate registration and assessment ; 
but afterwards, under the orders of Government, cancelled the registration. 
This cancellation must he regarded as a final refusal by the Collector to grant 
the separate registration applied for by Mr. Fischer. If the latter was aggriev- • 
ed by this refusal, his remedy was by a suit under section 6 of the Act against 
the Secretary of State as the authority in whose name the Collector acted, 
and against the zamindar and lessees, as persons whose interests would be 
affected by the declaration to be asked for. He has not thought fit to adopt 
the remedy prescribed by the Act, and for the reasons already stated we are 
of opinion that he cannot be granted the relief for which he has asked in the 
present suit. 

We, therefore, confirm the decree of the Subordinate Judge and dismiss 
this appeal with costs. 


NOTES. 

[This decision was reversed on appeal tD the Privy Council: (1898) 22 'Mad., 270 : 2C 
A. Hi.J 


©arsons aggrieved by 
^Collector’s refusal to regis- 
ter in ay sue ip Civil Court. 


* [See, 6.— Any person aggrieved by the Gollec&r’s refusal to 
register in ay sdo m a Civil Court for a decree declaring that 
such separate legist ration ought to be made.] • 
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[19 Had. 804] 

APPELLATE CIVIL 

The mh April , 1896 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, ^ni> 

. Mr. Justice Benson. 

Volkarfc and others (Plaintiffs) 

versus 

Sabju Saheb and others (Defendants). 4 

Presidency Small Cause Courts Act , s. 69 — Jurisdiction — Divisible contract . 

Where a contract provided for delivery of goods in two monthly shipments by the plain- 
tiffs and the defendants refused to take delivery or pay for either of the shipments of tht 
goods in accordance therewith ; it appeared that the total amount of the damages sustained 
by reason of the two broaches, if addod together, exceeded Rs. 2,000, whereas if taken sepa- 
rately they were respectively less than that amount. The contract provided that each ship- 
ment was to be treated as a separate contract : 

Held , that the plaintiffs were entitled to bring separate suits for the damages sustained 
in respect of each shipment and that therefore the Presidency Small Cause Court had 
jurisdiction. 

CASE stated for the opinion of the High Court under section 69 of the Presi- 
dency Small Cause Courts Act’and section 617 of the Code of Civil Procedure 
by*R B. Michell, Chief Judge of the Presidency Court of Small Causes, in 
Small Cause Suit No. 11487 of 1895. 

[305] The case was stated as follows : — 

“ This is a suit for damages for loss sustained by plaintiffs through defen- 
dants’ alleged breach of contract in not taking delivery and paying for 24 cases 
of nainsooks in accordance with the contract between the parties mad© on 
25th October 1894. The contract referred to is the indent (Exhibit A) bearing 
that date, and admittedly signed by first defendant in the name of the 
defendants’ firm and bearing the word ‘ accepted ' written on it, which the 
plaintiffs’ second witness, their mafiager, Mr. Scholl, has sworn was written 
by him, and means that the indent is accepted by plaintiffs. By this indent 
the defendants agree to purchase 50 cases of white cambrics ; shipment to 
be in two monthly lots. The 50 cases were brought out by plaintiffs from 
England by two shipments — one of 24 cases, the other of 26 cases. Exhibit 

A contains, amongst others, a stipulation that ‘ each shipment item 

under this contract is to be treated as a separate contract.’ Acting upon 
this, the plaintiffs have instituted two suits —one in respect of the ship- 
ment of 24 cases, being the suit in which this reference is made ; the 
other in respect of the shipment of 26 cases, being Suit No. 12179 of 
1895. On the application of defendants’ attorney the two suits were heard 
together, the witnesses to be examined and most of the documentary evidence to 
be adduced in both suits being the same. The defendants’ attorney pleaded in 
both suits : (i) that this Court had no jurisdiction, as there was only one 
contract in respect of which the two suits were brought and the amount of 
the two claims together exceeded the pecuniary limits of the jurisdiction of 
this Court; (ii) defendants put plaintiffs to proof of the contract; (iii) goods 

'deferred Case'No. 17 of 1895. 
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were not according to contract ; (iv) no notice of re-sale was given to defen- 
dants ; (v) damages claimed are excessive. After the evidence on both sides 
had been taken the defendants' attorney applied under section 69 of the Presi- 
dency Small Cause Courts Act for a reference being made to the High Court 
for its opinion upon the question whether, with reference to the provision in 

the contract (Exhibit A) 4 that each shipment item under this contract is 

to be treated as a separate contract,’ the plaintiffs are .entitled to bring 
two separate suits, as they have done in respect of the subject-matter 
of Exhibit A or are bound to bring one single suit in respect thereof. This 
question, therefore, I refer, under section 617, [306] Civil Procedure Code, and 
section 69, Presidency Small Cause Courts Act, for the opinion of the High 
Court, and reserve judgment until the disposal by the High Court of this 
reference. 

“ Upon the question referred, I had, after the pleris were put in and before 
the examination of witnesses W gan, ruled in plaintiffs’ favour, being of opinion 
tfhat the stipulation in question on which they relied in Exhibit A entitled them, 
and indeed bound them, to treat each shipment as a separate contract, and 
that therefore they were entitled to institute separate suits in respect of such 
separate contracts." 

Mr. K . Brown for Plaintiffs. 

Mr. B . F. Grant for Defendants. 

Judgment : — Our answer to the question referred to us is that the terms 
of the contract in Exhibit A are clear, and under it the plaintiffs are, in our 
opinion, entitled to bring two separate suits as they have done one in respect 
of each shipment. *'* 

Attorneys for Plaintiffs : Wilson d King . 

Attorney for Defendants : James Short. 
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APPELLATE CIVIL. 


The 13th April , 1896 . 

Present : 

Mr. Justice Subramania Ayyar 

Muthunarayana Beddi (Defendant No. 1) Appellant 

versus 

Balakrishna Beddi and others (Petitioner and Plaintiffs 

Nos. 1 and 2) Bespondents.* 


Assignment of decree by one of two decree-holders valid — Civil 
Procedure Code , s. 232 . 

.There is no prohibition in. law against one of several decree-holders assigning his interest 
under the decree . 

* Appeal against Order No. 10 of 1896. 
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Held, that the assignee is entitled to execute under section 282, unless the judgment- 
debtor oan show that such a proceeding is prejudicial to his interest. 

APPEAL against the order of H. H. O’Farrell, Acting District Judge of South 
Arcot, passed in Civil Miscellaneous Petition No. 168 of 1895. 

[807] Petition presented under section 238* of the Civil Procedure Code t>y 
Balakrishna Beddi, son of Andi Beddi, of Vikravandi in Villupufam taluk, being 
the assignee of plaintiff No. 1, Lakshminarayana Beddi, in respect of his rights 
under the decree in this suit. 

Plaintiff No. 1 is entitled to half of the rights due under this decree. The 
said plaintiff No. L transferred to this petitioner the rights due to him under 
the decree, on the 14th May 1895, by a registered deed upon receiving, in con- 
sideration therefor, Es. 3,500 including interest due up to 14th May 1895. 

The assignee claimed to be entitled to execute the decree for recovery of the 
amount in lieu of the first plaintiff. Defendant No. 1 objected that the assign; 
ment was by one plaintiff only while there were two plaintiffs on the record. 

The Acting District Judge overruled the objection. 

Defendant No. 1 appealed. 

Pattabhirama Ayyar for Appellant. 

Krhhnasami Ayyar for Respondents. 

Judgment. — The objection taken is that, unless all the decree-holders 
join in assigning the whole of the interest possessed by them under the decree, 
no order should be passed under section 232, Civil Procedure Code. The deci- 
sion in Rishore Chand Bhakat v. Gisborne and Company (I. L. R., 17 Cal., 341) 
is an authority against this contention. Following that case, I hold that 
there is no prohibition in law against one of several decree-holders assigning 
his interest under the decree. Whether such an assignment ought to be 
recognised under the section of the Code referred to above and the assignee 
permitted to take out execution must depend upon the circumstances of each 
case. Here, however, I see no objection to the first respondent being permitted 
to execute the decree according to law. The appellant was not able to show 
how he would have been prejudiced by the respondent being allowed to 
execute the decree. The order of the District Judge was right. The appeal 
is rejected with costs of the first respondent. 

NOTES. 

(The transferee of a portion of the decree is within the meaning of C. P. C., 1908, O. 21 

r. 16 : — (1909) 88 Mad., 80.] 


• [ Sec 232. If a decree be tansf erred by assignment in writing, or by operation of law, 
from the decree-holder to any other person, the transferee may 
Application by trans- apply for its execution to the Court which passed it ; and, if that 
feree decree. Court thinks fit, the decree may be executed in the same 

manner and subject to the same conditions as if the application 
were made by such decree holder : 

Provided as follows : — 

(a) where the decree has been transferred by assignment, notioe in writing of such 

application shall be given to the transferor and the judgment debtor, and the 
decree shall not be executed until the Court had heard their objections (if any) 
to such execution : 

(b) where a decree for money against several persons has been transferred to one of 

them, it shall not he executed against the others.] 


951 



I L F. 19 Mad. 308 


KAMALAMMAL V . 


[308] APPELLATE CIVIL. 

The 30th March and 1st April , 1896. 

Present : 

Sir Arthur J. EL Collins, Kt., Chief Justice and 
Mr* Justice Benson. 

Kamalammal (Defendant No. 1) Appellant * 

versus 

Raju Naicker and others (Plaintiffs and Defendant No. 2) 

Respondents/' 

Suit for declaration — Regulation XXV of 1802, s. 8 , and Madras Act I 
*■ of 1876 , ss. 2 , 6 . 

An alienee of a portion of a ssamindari is entitled to separate registration and assessment 
under Madras Act I of 1876. A Court has power to order separate registration and assess- 
ment undor s. 6, although all the parties concerned do not concur in applying within the 
meaning of s. 2. 

Appeal against the decree of P. Narayanasami Ayyar, Subordinate Judge of 
Madura (West) in Original Suit No. 89 of 1894. 

The facts of the case are as follows : — 

One Kamaraja Pandiya Naicker was the zamindar of Bodinayakanur. 
He died in December 1888 and was succeeded by his widow the first defendant. 
After his death one Kanthasami Naicker, whose father and the Zamindar’s 
father were brothers, brought a suit for recovery of the zamindari in Original 
Suit No. 16 of 1889 on the file of this Court against the present defendants. 
Plaintiffs* father, Sundra Pandiya Naicker, who was then the eldest paternal 
uncle of the said Kanthasami and the late Kamaraja Pandiya Naicker, assert- 
ed some claim in the zamin. The claims of all the parties were settled in 
that suit by a compromise, which is Exhibit D in this suit. A deed* of gift, 
dated 6th May 1890, (Exhibit I) was executed by first defendant to the said 
Sundra Pandiya Naicker, father of these plaintiffs. Under that document 
the plaint village was absolutely given to plaintiffs* father by first defendant. 
In Original Suit No. 33 of 1890 the plaintiffs’ father brought a suit against 
first defendant for recovery of this village and other properties comprised 
in Exhibit I, got a decree and was put in possession of the village. But 
he could not exercise his right as landlord without separate registry being 
entered in his name in the Collector’s register as shown by [ 809 ] Exhibits 
B and C. Plaintiffs’ father then applied to the Collector for separate 
registry under Madras Act I of 1876, and the Collector passed an order 
in his favour as per Exhibit E. But the Revenue Board cancelled that order 
as is seen from E. Hence this suit for separate registry under section 6 
of the said Act. As ruled by the Madras High Court in Mangamma v. Timma - 
paiya (3 M. H. C. R., 134), and Virasami v. Rama Doss (I. L. R., 15 Mad., 350), 
the Collector representing the Secretary of State as second defendant te a 
necessary party to a suit of this nature. The cause of action arose under sec- 
tion 6 of Act I of 1876 only after refusal to separately register and assess. 

Sankaran Nayar for Appellant. 

The Gove rnment Pleader (Mr. Powell) for Respondent No, 5. 

* Appeal No. 100 of 1896. 
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Krishnasami Ayyar for Respondents Nos. 1 to 4. 

Judgment. — Plaintiffs, as the alienees of two villages of the first defen- 
dant's zamindari under Exhibt J, applied to the Collector under Act I of 
1876 to have the two villages registered in their names. Owing to the 
first defendant's objection the Revenue authorities refused to make the transfer 
of registry. Plaintiffs, as persons aggrieved by this order, sued # first defendant 
and the Secretary of State for India (second defendant) under section 6, Act 
I of 1876, for a declaration that such separate registry ought to be made. The 
lower Ct)urt decreed that it ought, and first defendant now appeals against 
that decree. The Government Pleader, on behalf of the second defendant, 
states that Government is indifferent to the result of the suit. It is urged by 
appellant that under the terms of Exhibit I the first defendant (appellant) alone 
and not the plaintiffs (respondents 1 to 4) are liable, notwithstanding the 
alienation, to pay the land revenue to Government, and that there is, therefore, 
no occasion for separate registry, and that Act I of 1876 is inapplicable to the 
case, as its purpose is to make better provision for the separate assessment of* 
revenue on alienated portions of Estates. We cannot admit that this is 
so. Section 8 of Regulation XXV of 1802 allows the proprietors of zamin- 
daries to transfer their proprietary rights in the whole or in part of their zamin- 
daries and Regulation XXVI of 1802 and Act I of 1876 provide for the sepa- 
. rate registry and assessment of the alienated portions. Without such separate 
registry the alienee cannot collect rents as a landlord under Act VIII of 1865, 
[310] Valamaramayyan v. Virappa (I. L. R., 5 Mad., 145) and Ayyappn v. 
Venkatakrishnamarazn (I.L.R., 15 Mad., 484), and without separate assessment 
he is liable to have his property sold at any time for arrears accruing on the 
othgr parts of the zamindari. It is, therefore, essential that he should get separate 
registry at least in order that he may enjoy the fruits of the alienation. 
Government, in order to maintain the security for the public revenue due from 
the estate, apportions the revenue separately as a natural result of the alienatrion 
and this Government will do notwithstanding any arrangement between the 
parties as to which of them is to be responsible for the revenue. It is argued 
that under section 2 of Act I of 1876 the Collector cannot transfer the registry 
unless all the parties concur. That section relates to transfer of registry by 
agreement of parties on application to the Collector. It does not control or 
affect the power of the Civil Court under section 6 of the Act to direct separate 
registration. The right to registry follows the title, and under Exhibit I the 
title is in the respondents 1 to 4. The decree of the lower Court was, there- 
fore, right. This appeal fails and is dismissed with costs. 

Two sets of costs will be allowed — one to the resp infants 1 to 4, and one 
to respondent 5. 
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QUEEN-EMPRESS V. 


[ IS Mad. S10 ] 

APPELLATE CRIMINAL. 

The 31st Match and 15th April, 1896. 

Present : 

Sir Arthur .T. H. Cousins, Kt„ Chief Justice, and 
Mr. Justice Benson. 

Queen-Empress 

versus 

Kalian and others.* 

Penal Code — Act XLV of 1860 , s. 224* — Escape from lawful custody —Salt Act 
( Madras)^— Act IV of 1889 , ss. 46, 47 . 

• The Madras Salt Act, 1889, orilj authorises searches for contraband salt and arrests of 
the parties concerned in the keeping of such salt to be made by officers of the Salt Depart- 
ment without search-warrant in cases where the delay in obtaining such search-warrant 
will prevent the discovery of such contraband salt : 

Held, that where the circumsUncjs did n >t justify the officer in believing that the delay 
in obtaining a search-warrant would pnvjnt btu discovery of contraband [ 311 ] salt, he had 
no power to search or arrest persons without such warrant and the escape by the persons so 
arrested from custody was no off one i within tlu meaning of s. 221, Indian Penal Code. 

APPEAL under section 4L7 of the Code of Criminal Procedure against the judg- 
ment of acquittal passed in Appeal Case No. &Q of 1895 by the Head Assist- 
ant Magistrate of South Arcot against the conviction and sentence passefi by 
the Stationary Sub-Magistrate of Chidambaram. 

The facts of the case are as follows : — 

About 2 A. M. on the morning of 18bh March a party consisting of the 
Salt Sub- Inspector, Mannargudi (first prosecution witness), three petty officers 
(witnesses 2 and 3 and another), about 32 Salt peons, the station-house # officers 
of Mannargudi and Komaratchi and four police constables, in all about 42, went 
from Mannargudi to the Cheri of Puthur, a village some few miles from Man- 
nargudi, and searched the houses of the Pariahs for contraband salt, &c. 
Twenty-eight houses were thus searched and twenty-one individuals were arrest- 
ed. The complaint is that while the Salt officers were taking these persons 
to Mannargudi station in default of their giving security, they, under the in- 
stigation of a mob of some 200 villagers headed by one Velu Pillai, made their 
escape from the custody of the Salt officers in spite of the efforts of the latter to 
retain them in custody- The Salt Sub-Inspector of Mannargudi deposed that he 
reoeived information at about 9 P. M. on the night of the 1 7th March from 
his petty officers and peons with reference to the existence of contraband salt 
in the village of Puthur, and that having recorded his reasons for dispensing 
with the search-warrants he proceeded to make search without them. He 
stated that to obtain a search warrant he would have had to wait until next 
morning, that he was informed the contraband goods would be destroyed by 
that time, and that as some 20 or 30 warrants would have to be prepared by 
the Sub-Magistrate’s clerks the matter would certainly come out. 

It appeared, however, that the body of police, which took part in this 
search was on requisition made by him almost a week before to his Inspector 
and by the latter to the Inspector of Police summoned for the night of March 

• Criminal Appeal No. 702 of 1895. 
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17th for the express purpose* of searching for contraband salt in villages. 
Witness stated that he made this requisition, as there were one or two villages 
in his .range notorious for the existence of contraband salt, but that he had no 
[3123 definite information before the 1 7th, on the night of which he got inform- 
ation of the houses in Puthur with their owners* names. The Head Assistant 
Magistrate eame to the conclusion that the Sub-Inspector was aware of the 
state of things in Puthur, and intended bo institute a search there some time 
before the night erf 17th March and that the evidence of Arunachellam, a petty 
officer ip Salt Department, to the effect that he did not inform the Sub- 
Inspector of the existence of contraband salt in Puthur until the latter asked 
him for information on the night of 17th March was false. He found that 
the Sub-Inspector intended prior to the night of the 17th to search Puthur, 
that he ought therefore according to the law as it stands to have applied to 
the Magistrate for a warrant, that, as be failed to do so, his subsequent action 
was ultra vires, and that as the appellants were not therefore in lawful custody, 
their escape from that custody was not an offence. # 

Against this acquittal the Public Prosecutor (Mr. Powell) for the Crown 
appealed. 

Mi. Wedderburn and Krishnasami Ayyar for the Accused. 

Judgment. — The Stationary Sub-Magistrate of Chidambaram convicted 
eighteen pariahs of Puthur, who had been arrested by officers of the Salt 
Department on the 18th March 1895, of having escaped from lawful custody 
on the same day, an offence punishable under section 224, Indian Penal Code. 

On appeal, the Head Assistant Magistrate acquitted them on the ground 
that the salt officers had made* the arrest unlawfully, and that escape from 
sucii custody was no offence. 

Against this acquittal the Public Prosecutor now appeals on behalf of 
Government. 

It is admitted that the Sub-Inspector of the Salt Department had no other 
authority to make the arrests than that given by section 47 of the Madras 
Salt Act, 1889. The question is whether, under the circumstances, his action 
was in accordance with the provisions of that section. It empowers an officer 
of the Salt Department whenever he “ has reason to believe that contraband 
salt is being .... kept in any place and that the delay in obtaining a 
search-warrant will prevent the discovery thereof '* after certain formalities bo 
search such place, seize any contraband salt therein, and arrest any person 
concerned in the keeping of such salt. The Sub-Inspector has sworn that he 
got information that there was contraband salt in theparacheri of Puthur about 
L313} 9 p. M. on the 17tb March ; that he had no time to get a search-warrant 
from the Magistrate before the next morning, and that had he waited until the 
next morning bo obtain a search-warrant the matter would undoubtedly have 
come out, astwenty or thirty warrants would have to be prepared by the clerks, 
and that the salt would have been destroyed. He admits that he applied for 
Police aid a week previously, but says it was to aid in searching villages 
generally, and that there were several notorious villages in the neighbourhood. 
He he only got definite information of the houses and the owners' names 
on the night of the 17th. These statements arenot contradicted by any evidence, 
and we are not disposed to regard them as false. We think, however, that 
there can be little doubt but that the Sub-Inspector could have obtained the 
information sooner had he cared to do so, and that, in any case, he could have 
applied to the Magistrate for a search-warrant even after he got the informa- 
tion, and was not justified, under all the circumstances, in making the search 
and arrest withbut doing so. The Sub-Inspector asked for Police aid a week 
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before the 17th. It was not, in fact, used for any search except that of Puthur. 
The Sub- Inspector’s petty officer, A runachella Pillai, knew that there was contra- 
band salt in Puthur for two or three days before the 17th ; but he says that 
he did not tell the Sub-Inspector until the night of the 17th and adds “ I do 
not volunteer information to my superiors, but if they ask me I inform 
them.” It seems to us clear that the Sub-Inspector knew in a general way 
that there was contraband salt in" the paracheri of Puthur for some days 
before the 17th, and that he could have learned full particulars had he 
chosen to enquire of his petty officer. It can hardly be believed that he was 
in ignorance that the latter was in possession of detailed information. The 
Sub- Inspector says that during the past four years he has conducted some 
two hundred searches, but has never once applied to the Magistrate for a 
warrant. It seems to us that this indicates the existence of a system 
whereby the intention of the Legislature is habitually frustrated. It is clear 
from section 46 of the Act that it contemplates searches being ordinarily 
made under the authority of ^warrants issued by a Magistrate. Section 47 
was intended to be availed of only in cases where “ the delay in obtaining 
a search-warrant ” from a Magistrate would prevent the discovery of the salt. 
The Act does not allow a salt officer to make a search without warrant 
[ 314 ] because he fears that the publicity involved in asking for a warrant will 
prevent the discovery of the salt. He has power to make the search only when 
the delay involved in getting a warrant would prevent such discovery. Appa- 
rently, however, the system of this Sub-Inspector is never to get definite 
information until just before the time of the intended search, and then to make 
the search himself without warrant, alleging in justification that the delay in 
obtaining the warrant would lead to the destruction of the salt. We think 
that this system, if it exists, as it appears to do, is sn abuse of the powers gF/en 
by the Act which calls for the attention of Government and of the superior 
officers of the Salt Department. 

In the particular case now before us, the evidence shows that the Sub- 
Inspector could have obtained the Magistrate’s warrant without causing any 
delay whatever in conducting the search. The Sub-Inspector received detailed 
information at Mannargudi at 9 P. M. on the 17t.h March. He and his men did 
not start for Puthur until 2 A. M. the next day. He thus had five hours wherein 
to have gone to the Magistrate and got a warrant. The Magistrate lived only 
“ one or two furlongs ” away from where the Sub-Inspector was, so that the 
time that would have been required would not have been more than a few 
minutes. It is suggested that twenty or thirty warrants would have had to 
be written, and that the Magistrate could not be asked to do this at night 
and without the aid of his clerks. We observe that there are twenty-eight 
houses, and only twenty-eight, in the Puthur paracheri, and all of these were 
searched. The Sub-Inspector, therefore, had reason to believe that there 
was contraband salt in every house in the paracheri, and intended to search 
them all. He could, therefore, have asked for a single warrant to search all 
the houses in the paracheri. This could have been granted by the Magistrate 
and written with his own hand in a few minutes. A Magistrate is always 
on duty, and must be prepared to act, on urgent occasions, at other than the 
ordinary office hours. We think that in the present case no delay ought to, 
or would have resulted, had the Sub-Inspector applied to the Magistrate for 
a warrant. That being so, he was bound by law to have obtained the 

warrant before making the search, and the search without warrant, 

and the arrests which followed it, were both illegal. We cannot admit 

the contention of the Public Prosecutor that the exercise of the 

power given by section 47 is “left entirely to the discretion” of the 
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[315] ofiicer concerned, and that the wrongful exercise of the discretion does not 
make the arrest invalid. The officer has power only within the limits allowed 
by law, and must exercise his powers strictly in accordance with law. When 
he fails to do so his action is illegal, and the arrest is unlawful. If the arrest 
is unlawful, there is no offence under section 224, Indian Penal Code, in escaping 
from it. In the present case we find that the Sub-Inspector failed to comply 
with the law, and that his arrest of the accused was unlawfqj. They were, 
therefore, rightly acquitted, and we dismiss this appeal. 

NOTES. 

[ See also (1898) 21 Mad., 296.] 
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APPELLATE CIVIL. 

2 he HOth and 23rd March and 1st April , 1896. 

Present : 

Mr. Justice Shephard and Mr. Justice Subramania Ayyar. 

J ayinilabdin Ravuttan (Counter-Petitioner, 

Plaintiff and Purchaser) Appellant 
versus 

Vi]ia Ragunadha Ayyarappa Maikan Gopalar (Defendant, Petitioner), 
> Respondent. 55 ’ 


Civil Procedure Code — Act XIV of 1882, s. 311 — Setting aside a sale on the 
ground of material irregularity — Non-disclosure amounting to fraud . 

A creditor had obtained a decree on the footing of a mortgage and in execution brought 
■the property of his judgment-debtor to sale. At the time of sale the docree-holder, who had 
obtained leave to bid, entered into an agreement with P to the effect that if P would dissuade 
other persons from bidding, he (the deeree-holdor) would purchase the whole property for 
Rs. 83,000 arid couvey it on certain terms to P. P thereupon exerted his influence and 
succeeded in persuadiug would-be purchasers from bidding and in consequence the property 
was sold on 11th April 1891 for Rs. 83,000, which was a little more than half its actual 
value. The sale was confirmed on 29th June 1891 and the judgment-debtor who at the time 
of the sale was a minor under the Court of Wards, attained his majority on 21st April 1894 
and filed this petition praying to set aside the sale on the 15th May 1894 : 

Held , that the omission on* the part of the docree-holder to disclose the agreement 
to the Court amounted to a fraud upon the Court entitling the judgment-debtor to say that 
in point of law no leave to bid was granted and that the [816] withholding of information 
is no less a ground for cancelling a sale than actual misrepresentation on the part of the 
applicant who becomes the purchaser, and that therefore the sale must be set aBide, 

Appeal against the order of C. Venkobacbariar, Subordinate Judge of 
Tanjore, passed on Civil Miscellaneous Petition No. 487 of 1894. 

The petitioner (defendant in Original Suit No. 85 of 1882) presented a 
petition dated 15th May 1894 under section 311 of the Code of Civil Procedure, 
asking the Subordinate Court of Tanjore to set aside the auction sale, dated 
11$ h April 1881 of a portion of his zamindari for a debt of about Rs. 42,306 

• Appeal against Order No. 131 of 1895. 
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incurred by bis father, which sale was confirmed on 29th June 1891. At^the 
time of the sale petitioner was a minor under the Court of Wards and attained 
his majority on 21st April 1894. The petition was opposed by Jayinilabdin 
(the auction purchaser) as counter-petitioner. The following objections to the 
validity of the auction sale were relied upon by the petitioner. 

(1) That the sale took place before the expiration of thirty days from 
the dates on which the sale notices were alleged to have been published in the 
villages (the dates of publication in the villages were 13th and *15th March 1891). 

(2) That the proclamations of sale were not as a mattef of fact 
published in the villages. 

(3) That the interest of the Zamindar in the villages was not pro- 
perly described in them. 

(4) That on the date of sale an agreement was entered into between 
Papanad Zamindar and Jayinilabdin, in consequence of which intending 
purchasers were dissuaded fro.ln bidding at auction. 

(5) And lastly that the petitioner sustained damages, as the villages 
were sold for prices much below what they were worth. 

The counter- petitioner denies that there was any fraud in the sale, 
and says that it took place after thirty days from the date of the affixing of 
the notification of sale in the Court-house, and that the notifications were 
published in the villages. He further states that he did not dissuade intending 
purchasers from bidding at auction, that he entered into no agreement with 
Papanad Zamindar, that there was no agreement that he should purchase the 
villages for low prices, that the prices fetched were fair, and that petitioner 
suffered no damage. It is contended further that the petition is barred # 5 md 
that it is unsustainable. 

[317] With regard to the points thus raised for decision the Subordinate 
Court found that the proclamation of sale was made and duly published in the 
villages ; but that there was material irregularity within the meaning of section 
311, Civil Procedure Code, inasmuch as thirty days did not intervene between 
the posting up of the proclamation in the villages and the date fixed for the 
sale. He held on the authority of Tasadduk Rasul Khan v. Ahmad Husain 
(I.L.R., 21 Cal., 66) and Arunachellam v. Arunachellam (I.L.R. , 12 Mad., 19) 
that though this material irregularity occurred, the sale ought not to be set 
aside in the absence of proof of substantial damage of the petitioner. As to 
the third objection the Subordinate Judge found that the interest of the 
zamindar in some of the villages was not properly described in the sale pro- 
clamations, but held on the authority of Olpherts v. Mahabir Pershad Singh 
(L.R., 10 I. A., 25) Arunachellam v. Arunachellam (I.L.R., 12 Mad., 19) that 
this was not a sufficient ground for setting aside the sale. He also held that 
it was not proved that this irregularity caused any damage to the petitioner. 
As to the fourth ground of objection the Subordinate Judge held that the 
agreement (Exhibit C ) was made on the date of sale between Papanad Zamindar 
and Jayinilabdin (counter-petitioner) as follows : — 

“ Agreement executed on the 6th April 1891 to Sabhapati Pillai Avergal, 
son of Sivachithambaram Pillai of Kilagrpaluvoor of Trichinopoly district, 
residing in Maharnombu Chavadi, Pookkara Street, Third Division, Tanjore, 
by Chinnayya Rowther alias Zainoolabdin Rowther, son of Mohamed Meera 
Rowther, residing at Okkur, Pattukottai taluk, Tanjore district. Execution 
petitions having been put in for the purpose of the realization of the decree 
amounts in these two suits, namely, Original Suits Nos. b5 of 1882 and 21 of 

J. 883 on the file of the Subordinate Court of Tanjore, the decrees whereq|^ hold 
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liable these eight villages as hypotheca, namely, Earakkottai, Kambarkovil, 
Omakkavayal, Kuttangudi, Irambavayal, Sirukotfcaiyur, Vennathur and 
Kodamangalam comprised in the Zamindari of Singavanam of Pattukottai 
taluk, this day has been set down for the sale of the said eight villages which 
are held liable for the decrees. Consequently, if I should purchase the said 
villages at auction sale as agreed upon in our conversation, I shall, as per request 
made by you to me, convey to you at your expense the said eight villages to be 
purchased [318] at auction sale on my receiving from you payment in cash on 
any date within one year, Rs. 85,000 being the price of the said eight villages 
as agreed to now, together with interest thereon at three-fourth per cent, per 
mensem from this day to the 1st April of the ensuing year 1892, that is to say, 
within one year and every sort of expenditure incurred in respect of the said 
villages with interest thereon at the rate aforesaid. If any other than myself 
should purchase at auction some (any) of the said eight villages, the sale 
amount in respect of the villages which may be so purchased at auction shall 
be deducted from the said sum of Rs. 85,000 and the remaining sum together, 
with interest, etc., thereon as set »forth above shall on payment on any date 
within one year be received by me and the villages which may be purchased 
by me at auction will be conveyed to you. If, as set forth above, the amount, 
etc., be not paid and sale deed obtained within one year, this agreement shall 
stand null and void. " 

The Subordinate Judge held that the above agreement was made for the 
benefit of the Papanad Zamindar and counter-petitioner, and that in consider- 
ation of the counter-petitioner consenting to reconvey the villages if he should 
purchase them, the Papanad .Zamindar undertook to prevent bidders from 
competing with him in the auction, and that ' the agreement was verbal and 
waJ a condition precedent to the agreement (Exhibit C). 

With regard to the value of the villages the Subordinate Judge found that 
they were worth lakhs of rupees or about Rs. 70,000 more than the amount 
realized by the auction, and that this loss was attributable, not to pure acci- 
dent, but to want of fair competition in the auction due to the compact between 
.the Papanad Zamindar and counter- petitioner to dissuade people from bidding. 

The Subordinate Judge therefore set aside the sale on the condition of 
petitioner paying Rs. 83,000 due to the counter -petitioner within six months 
from the date of his order (15th March 1895). Each party to bear their 
own costs. 

Both parties appealed to the High Court. The counter-petitioner against 
the order setting aside the sale in Civil Miscellaneous Appeal No. 131 of 1895 
and the petitioner against the order to pay Rs. 83,000 within six months in 
Civil Miscellaneous Appeal No. 120 of 1895. 

The other points argued appear sufficiently from the order of the High 
Court. 

[319] Bhashyam dyyanaar and Desikachariar for Appellant. 

Pattabhirama Ayyar for Respondent. 

Order. — The appellant is the purchaser of eight villages sold on the 11th 
April 1891 at an auction sale held in execution of decrees passed against the 
respondent and his father. The respondent, who was at the date of sale a 
minor, has obtained an order setting aside the sale, and against that order this 
appeal is brought. 

The material facts found by the Subordinate Judge and forming the ground 
for his order are as follows : — 

One of the decrees, in execution of which the sale was held, was a mortgage 
decree obtained by the appellant himself. The amount due under that decree at 
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the time of the sale was about Rs. 60,000. The other decree was held by a 
third person whose agent, as it will appear, was Sundaram Chetti. The amount 
due under that decree was about Rs. 17,000. On the day for which the sale 
was advertised, the 6th of April, an agreement was made between the 
appellant and a person representing the Papanad Zamindar to the effect that 
the former should purchase the whole property for Rs. 85,000 and convey it on 
certain terms to the zamindar. On the same day the appellant obtained from 
the Court leave to bid. So far there is no doubt as to the facts. But the Judge 
further finds that it was part of the agreement between the zamindar and the 
appellant that the zamindar shall dissuade other persons from bidding at the 
auction and that the zamindar acted in accordance with the undertaking with 
the result that the eight villages were finally knocked down to the appellant at an 
aggregate price which was substantially below their real market value. The 
price which the appellant paid was Rs. 78,070, with the expenses of sale and the 
like amounting to Rs. 83,000.* The real value of the property is according to 
•the Judge’s estimate about Es. 1,50,000. This estimate is attacked by the 
appellant’s vakil mainly on the ground that the statement (Exhibit XXXI) on 
which the Subordinate Judge relies underestimates the proportionate peishcush 
payable by the eight villages. The evidence with regard to the statement which 
purports to show the income of the villages for five years and the peishcush 
payable on each is not altogether satisfactory. The witness who speaks to It 
does not say for what purpose it was prepared, nor does he mention the materials 
on which he worked. It must be [320j assumed that the calculation of the 
peishcush payable by the purchaser is correct, and that accordingly the figure 
given in Exhibit XXXI is much lower than it should be. The inference natu- 
rally arising is that the other figures representing the income are also too low. 
We cannot accede to the suggestion that we must accept the figures represent- 
ing the income as correct and reject the figures supposed to represent the 
peishcush , and thus arrive at the conclusion that the net income of the villages 
is less than what Exhibit XXXI would make it appear to be. There is, however, 
other evidence in support of the Subordinate Judge’s finding. There is the 
evidence of the same witness who speaks to Exhibit XXXI, namely, the late 
manager under the Court of Wards, with reference to another statement made 
by him regarding the value of the villages. His evidence with regard 
to this statement in which the value is put at a figure exceeding Rs. 1,50,000 
is much more satisfactory. There is other evidence as to the prices which wit- 
nesses say they were prepared to give for single villages, and there is the cir- 
cumstance of large claims being made by the appellant for melvaram payable 
in respect* of some of the villages. On the whole there is, in our opinion, 
ample evidence to support the Judge’s finding as to tne value of the villages* 

In regard to the other matters of fact on which the Subordinate Judge 
has recorded findings we also agree with him. The sale began on the 
6th April and each village was put up as a separate lot. No village was sold on 
that day, but the biddings were by order of the Court carried on from day to 
day till the 11th, when finally all the eight villages were sold and bought by 
the appellant. This seemingly extraordinary way of conducting a sale is said 
not to be unusual. Looking at the reports of the bids on the 11th of April, 
which of course was the only day on which serious bids were made, we find 
that in the case of Kambarkovil, Ilambavayal, Kodamangalm, Karakottai and 
Sirukottaiyur there was only one bidder besides the two decree-holders, one 
of whopa was represented by Sundaram Chetti. In the case of Vennattur those 
two were the only bidders. In the case of Kuttangudi there were two other 
bidders. For the most valuable village Karakottai the two decree-holders 
were the only bidders whose bids could be regarded as serious. 
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Sheik Ismail Sahib was one of the most frequent bidders. The 
aoeount he gives of himself when examined as a witness for the [321 3 
respondent is not very satisfactory, and it seems doubtful whether in his 
bids he really meant business. Sundaram Chetti, the agent of the other, 
decree-holder, was not examined, and it is not certain whether his employer 
had obtained leave to bid. The probability is that the bids were made merely 
with the view of' raising the price to such a figure as to secure the payment 
of the debt due under that decree as well as the debt due to the respondent. 
This remarkable absence of competition, notwithstanding the fairly full attend- 
ance at the auction, might, if otherwise unexplained, be attributed to the 
fact that there were two decree-holders in the field. But there is evidence 
that effort was made to prevent competition. There is the evidence of several 
persons present at the sale whom the Judge has believed. Their story is 
strongly corroborated as well by the evidence with regard to the terms on, 
which the agreement of the 6th April was made, especially the evidence of the 
District Registrar, as by the fact that the public did abstain from competing. 
There is in addition the significant^ fact that the vakil Srinivasa Pillai is not * 
prepared to deny positively the conversation to which the District Registrar 
speaks. 

The question then is whether, on the facts as found by the Subordinate 
Judge, the order was rightly made. The order is made under section 311 of 
the Code, and it is based on the ground of irregularity in the conduct of the 
sale. In our opinion there has been no irregularity within the meaning of the 
section. No charge is made against the person conducting the sale. The charge 
is made against the respondent and those who acted in concert with him, and it 
amounts to this : that they actecT in such a way as.to prevent the best price being 
obtfirined and thus caused loss to the judgment-debtor. So far as this particular 
charge is concerned we are further of opinion that it does not amount to a 
charge of fraud. Putting aside for the present the fact that the purchaser was 
the decree-holder and confining our attention only to the agreement made before 
and the conduct of the parties at the sale, we do not think that any fraud was 
established. There is some authority for the position that an agreement 
betweenjiwo persons not to bid against each other will constitute sufficient ground 
for opening the biddings. [Bigelow on Fraud, p. 580, Pachayappan v. Nara- 
yana , (I. L. R., 11 Mad., 269) founded on Sugden’s “Vendoisand Purchasers,” 
[322] old edition, p. 93.] But according to the better opinion, that is not 
good law. It was distinctly held in 41 Pi re Carew’s Estate Act ” (28 L. J., 
Oh., 218) that such an agreement, made with the view of dividing the land 
between the two parties to it, was no ground for setting aside the sale [see 
Doorga Singh v. Sheo Pershad Singh (I. L. R., 16 Cal., 194) j . The object of 
such an agreement and the means by which the object is gained are alike 
lawful and innocent, and the number of persons who enter into the agreement 
can make no difference. It is not suggested that there was any intimidation 
practised or any obstruction offered to possible bidders, nor again is it said 
that any misrepresentations were made at the auction in order to deter people 
from bidding. Probably the zamindar is a naan of influence in the neighbour- 
hood and there was some sympathy for the family of the judgment-debtor. 
These circumstances, together with the presence of the decree- holders as 
bidders, account for the facility with which other rivals were kept out of 
the field. The means by which competition was discouraged at the auction 
were clearly of an innocent character. In employing them, as in making 
the agreement with the zamindar, the purchaser did not go . beyond the 
limit of what he was entitled to do in order to make a good bargain. \ Mogul 
Steamship Company v. McGregor , Goto & Co , (L. R., 23 Q. B. D., 614).] 
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^7 /Stye 4ase, however, against the purchaser assumes a ' fiiflemitvjeto- 
plexion when it is remembered that he was not a stranger to the pro- 
perty, but a mortgagee holding a decree who, without special leave to bid, 
could not become purchaser. The case illustrates the importance of exer- 
cising the discretion to grant leave sparingly, and only in cases where it is 
made clear that the sale will be advantaged thereby. Ordinarily it is not to 
the advantage { of a sale that a person who has enjoyed special opportunities 
of knowing the property and its value should be allowed, to compete with 
strangers. They are naturally led to think that his bid represents the extreme 
value of the property [Tennant v. Trenchard (L. R., 4 Oh., 547)J. 


The agreement of the 6th April was clearly material to the consideration of 
the question whether leave to bid should be granted. The effect of the agreement 
was practically to preclude the appellant from going beyond Rs. 85,000. It was 
supposed to be made for the benefit of the judgment-debtor, and the friends of the 
[823] latter concurred in it cm that supposition. But it is plain that in reality 
.•the agreement, if carried oih, left the judgment-debtor at the mercy of the 
zamindar. Had he become the purchaser, he could not have been compelled 
to convey the property to the judgment-debtor. The arrangement was of such 
a nature that it could not possibly have been countenanced by any Court hav- 
ing regard to the interest of the minor judgment-debtor. It is admitted that 
nothing was said about it when application for leave was made. That the 
agreement was in existence at chat time there is no manner of doubt. In our 
opinion the omission on the appellant's part to disclose the agreement to the 
Court amounted to a fraud upon the Court entitling the judgment-debtor to 
say that, in point of law, no leave to hid was, granted. The oase is one in 
which there was a duty incumbent on the appellant to disclose all the circum- 
stances within his knowledge bearing on the question of the expediency of his 
being allowed to bid. Without such disclosure it is impossible for the Court 
to exercise its discretion. The withholding of information is, in our judgment, 
no less a ground for cancelling a sale than actual misrepresentation on the part 
of the applicant who becomes the purchaser. In the foregoing remarks 
we have laid no stress on the fact that the judgment-debtor was a minor. We 
have only assumed that there was no consent on his part, as a person mi juris to 
the arrangement under which the sale took place. Obviously a judgment-debtor, 
who being of full age, had consented to the arrangement, could not afterwards 
have challenged the sale. But the judgment -debtor was a minor and he is entitled 
to challenge the sale if it is shown that his interests were not duly protected 
by those whose duty it was to have regard to them. If, independently of any 
decree, the minor's property had been put up to auction and bought by the 
mortgagee under an arrangement similar to that actually made, there can be no 
doubt that on his coming of age the mortgagor would have been entitled to 
repudiate the transaction. Had the guardians of the minor done their duty by 
him, a reserve price would probably have been fixed on the property/ the 
application of the decree- holder for leave to bid would have been resisted, and 
they certainly would not have acquiesced in a plan so perilous to the minor's 
interest as that which with their approval, was conceived and carried out. 
For these reasons we agree that the sale must be set aside. 

[324] Both the above questions may, in our judgment, be properly raised 
between the judgment-debtor and the purchaser who is a party to the decree. 

In modification of the order appealed against we direct as follows : — 

Unless the respondent pays into Court the sum of Rs. 83,000 within one 
week from the re-opening of the Subordinate Court, the eight villages must be 
advertised again for sale to the highest bidder at the upset price of Rs. 83,000. 
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The effect of this will be that, if there is no higher bidder, the appellant will 
be held to his bargain. As the appellant has been in possession lawfully, he 
is entitled to the mesne profits in lieu of interest up to the date of payment or 
that of the fresh sale if any. There will be no order against the appellant with 
regard to mesne profits nor any in his favour as to interest. Each party to 
bear his own costs of the appeal. 


4 NOTES. 

(On appeal, the Privy Council reversed this decision holding that fraud was not neces- 
sarily involved in a combination not to bid (1899) 23 Mad., 227. See also (1906) 36 Cal., 
226: 13 C. W. N., 18 : 9 C. L. J., 244 ; 1 C. L. J., 85, 31 Cal., 715 ; 8 C. W. N. t 910.) 

[ 19 Mad. 324 ] 

APPELLATE CIVIL. 

The 23rd April, 1890. 

Present : 

Mr. Justice Shephard and Mr. Justice Subramania Ayyar. 

Tirumalaswami Ayyangar (Plaintiff) Appellant 

versus 

Tirumalai Goundan and another (Defendants) Respondents. 1 

Patta, grant of — Effect of reversal — Appeal to Board of Bevenue. 

The grant of a patta by a Collector is conditional on the result of an appeal against such 
granfto the Board of Bovenue. 

SECOND Appeal against the decree of T. Weir, District Judge of Coimbatore, 
in Appeal Suit No. 39 of 1893, reversing the decree of G. Ramaswami Ayyar, 
District Munsif of Coimbatore, in Original Suit No. 206 of 1891. 

Suit for possession of lands and damages for loss of produce. 

Thet facts of the case were as follows : — 

The plaintiff and first defendant, both darkhasted in or about June 
1887 for the lands in dispute. The Tahsildar appears to [32dJ have been of 
opinion that the plaintiff, Tirumalaswami Ayyangar, had a preferential right to 
the lands, but passed no order on the subject, confining himself to a recommenda- 
tion to this effect. 

The then Collector, being at the time on lamabandi, did not accept the 
Tahsildar’s recommendation, but held that first defendant, Tirumalai Goundan, 
had the preferential right and ordered that the land must be given to him 
(Exhibit III). 

The Collector’s decision (Exhibit Ilf) that the lands should be given to 
first defendant is dated 9th June 1887. On the 22nd June following a patta 
w&6 accordingly issued in the name of the first defendant. On the 11th August 
1887 the first defendant sold the land to second defendant under the sale- 
deed (Exhibit I). 

In the meantime, the plaintiff had preferred an appeal against the 
Collector’s decision awarditig the laud to first defendant to the Board of 
Revenue. The appeal was pending before the Board of Revenue until March 
1888. On 12th March 1888 the Board, atyer considering the report of tne 
Collector and Ilead Assistant Collector (Exhibit Hon the record), passed a 
resolution that the lands darkhasted for be given to the plaintiff Tirumalaswami 

* Second Appeal No. 523 of 1895. 
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Ayyangar. The plaintiff, having been refused possession by the second 

defendant, has brought this suit to establish his right and the District Munsif 
has given him a decree. 

The District Judge held that the Board of Bevenue were precluded 
from interfering in appeal with (jhe patta presented to the first defendant 
by the Collector by the fact than that patta had already issued on the 
following grounds : — |t 

“ In Collector of Salem v. Bangappa (I. L. B., 12 Mad., 404), the High 
Court accept the view that on a construction of the Board’s own Standing 
Order a patta can be (ought to be) issued only after the expiration of the time 
allowed for appeal. In this case the patta was issued as a fact on 22nd 
June, that is, thirteen days after the date of the Collector’s decision. The 
patta may be taken to have been wrongly or mistakenly issued, that is to say, 
in apparent disregard of the rules ; but, as a matter of fact, it was issued, and it 
was issued by a competent authority, viz., Collector, To apply the language of 
*that case to the present case it may be the t the Collector would not have issued 
the patta had he paid a due regard to the rules, but he did, as a fact, 
[326J issue it. This being so, the decision in Collector of Salevi v. Bangappa 
(I. L. R., 12 Mad., 404) seoms clearly in point, viz., that such a mistake (that is, 
one not arising from fraud or inoompotency and the like) does not justify the 
cancelment of a patta issued bv a competent officer in favour of one who has 
come into occupation of the land under it.” 

With regard to the contention that the pitta was only issued condition- 
ally, he held : “ I am unable to find, however that there is anything in the 
evidence beyond the fact that an appeal might be made to show that the 
patta in the present case was issued conditionally 

“ A subsequent order of the Board, dated 10th June 1892, expressly pro- 
viding that pattas granted by subordinate officers shall be considered conditional, 
cannot have retrospective effect, and the fact that such an order was found 
necessary affords, it may be said, some additional grounds for the view that 
grants of pattas theretofore made were not held to be conditional.” 

The decree of the plaintiff was therefore reversed with costs. 

Plaintiff preferred this second appeal. 

Mr. Parthasaradhi Ayyangar for Appellant. 

Desikuchanar and Seshachanar for Respondents. 

Judgment. — In our opinion the grant of a patta must, as long as an appeal 
against the decision of the Collector remains possible, be held to be conditional 
and subject to the result of the appeal. Here an appeal was presented within 
due time, and it was ultimately suoeessful. Even under the old Standing 
Order \6ollector of Salem v. Bangappa (I. L. R., 12 Mad., 404)] this is clearly 
implied. 

We must reverse the decree of the District Judge and remand the appeal 
foi disposal on the other issues. 

Costs to abide and follow the result. 


NOTfiB. 

* t The nature of a IWkhafet grant is fully dealt with in 26 Mad., 268 ; 29 Mad , 461 ; 
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T827] APPELLATE CIVIL. 


The 20th April, 1896. 

■ Present : 

Mr. Justice Shephard and Mr. Justich Subramania Ayyar. 

m Arunachella Chetti (Plaintiff) Appellant 

versus 

Sifchayi Ammal and another ....(Defendants) Respondents. 1 ' 

Mortgagee and mortgagor — Bight of mortgagee in possession to execute repairs — 
Transfer of Property Act IV of 1882 , s. 72. 

Transfer of Property Act, s. 72 (6) does not permit a mortgagee in possession to effect 
improvements. Consequently in a suit for redemption the costs of such improvements cannet 
be legally charged against the mortgagor seeking to rodeom. 

SECOND Appeal against the decree of M. B. Sundara Rau, Subordinate Judge 
of Bellary and Salem, in Appeal Suit No. 46 of 1894, modifying the decree of 
Y. Krishna Rau, District Munsif of Salem, in Original Suit No. 535 of 1893. 

The plaint set forth that plaintiff sold the plaint house to the defendants 
on the 25th April 1889 for Rs. 600 and delivered possession to them ; that, 
on the same day, the defendants executed an agreement to plaintiff stipulating 
that, if the plaintiff paid the said Rs. 600 back to defendants on any day within 
ttoee years from the date of the agreement, the defendants should at once 
deliver possession of the house to the plaintiff ; that, as the house was worth 
Rs. 800 at the time of the sale and as the sale and agreement were executed 
at the same time, the sale was made subject to the conditions mentioned in the 
agreement ; that, within the three years aforesaid, i.e ., on the 8th April 1892, 
the plaintiff was ready to pay Rs. 600 to the defendants and asked the defen- 
dants to come to the registrar’s office, receive the said amount and execute a 
reconveyance to the plaintiff, but the defendants made delay with a fraudulent 
intention and said that the sale-deed was mortgaged to a third party and that 
they would at once redeem the mortgage and then execute the sale -deed, that 
plaintiff was then and now is ready to pay the said amount, and that, subse- 
quently, the plaintiff asked the defendants to receive the said amount and to 
execute the conveyance, but the defendants have not done so. Hence the suit 
to compel the defendants to execute [328 J a reconveyance of the house to the 
plaintiff after receiving Rs. 600. 

The defendants admit the execution of the agreement, but deny the other 
allegations in the plaint. 

They further alleged that after the expiry of the term plaintiff was told 
the house needed repairs and was asked if he would repay the mortgage and 
take it back ; but that plaintiff said ho did not want it, that defendants have 
repaired the house at the cost of Rs. 200, and that if it be found that the house 
should be reconveyed to plaintiff, he be ordered to pay Rs. 200 to defendants 
for the cost of repairs which were indispensable. 

The Munsif found that the agreement in question amounted to a mort- 
gage and that the present suit was a suit for redemption, and finding that 
repairs to the extent of Rs. 200 had been executed, decreed that on payment 
of the principal sum due under the agreement, together with Rs. 200, the cost 

* Second Appeal No.*4lS of 1895. 
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P . - . . - ibis decree except as to costs :— 

t Jtegard to the nature of the repairs effected, the Subordinate Judge 

found as follows ;~ 

The repairs effected are raising a wall, renewal of tiling, putting up a tiled 
verandah for a thatched one, and building some pials for the^protection of the 
house. These repairs cannot be said to be either additions or improvements. 
Putting a tiled verandah in place of a thatched one may, in some circumstanoes, 
appear absolutely necessary for preservation of the house. There is no 
evidence that it was unnecessary for preservation. 

* I think the work done comes more appropriately under the head of 
substantial repairs than under either improvements or additions." 

He also found it proved that after the expiry of the term, viz., 25th April 
1892, the first defendant went ! nd requested plaintiff to pay her due and take 
the house, as it was badly in want of repairs, and that the tenants threatened 
to quit ; that plaintiff told her he had no money, that he did not want the 
house, and that she could repair it. 

Plaintiff preferred this second appeal. 

Sadagopachariar for Appellant contended that a mortgagee in possession 
has no power to lay out money for repairs and add it to L829] the mortgage 
amount Transfer of Property Act, section 72, clause (6) does not cover 
improvements of this description. 

Sundara Ayyar for respondents argued that in this case there was 
evidence that the plaintiff consented to the repairs being done and the motfey 
spent. 

Order. — The finding of the Subordinate Judge is very unsatisfactory. 
In one passage he says that the work done by the defendant was in the 
nature of repairs, and in another place he uses language implying that 
substantial improvements were effected. What has to be determined is 
whether the expenditure was necessary to preserve the house from destruction . 
(See Transfer of Property Act, section 72). A mortgagee is not at liberty to 
effect improvements and charge the mortgagor therewith. 

It is suggested that the plaintiff is liable because he consented to the 
work being done. But this consent would not make him liable unless given 
under circumstances to make it equivalent to a promise to reimburse the 
cost to the defendants. 


We must ask the Subordinate Judge to find 

(i) whether the expenditure was necessarily incurred for the preserva- 
tion of the property ; 

(ii) whether, if not, the plaintiff agreed to repay the cost. 

The findings are to be submitted within one month after the re-opening of 
$he Court after the recess. Seven days will he allowed for filing objections 
after the findings have been posted up in this Court. 


NOTES. 

. CDr. Hash Beham GHOSE in his Mortgages Vol. I (1911) pp. 649, 566, 666 doubts the 
soundness of this decision.} - - . 
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[IB Mad. 129] 

APPELLATE CIVIL. 

The 21st April , 2396. 

Present : 

Mr, Justice Shephard and Mr. Justice Subramania Ayyar. 

9 Mullapudi Balakriahnayya (Defendant) Appellant 

versus 

Venkatanarasimha Appa Rau (Plaintiff) Respondent.* 

Suit for kattubadi and karnam's emoluments — Provincial Small Cause Courts 
Act — Act IX of 1887 , sch. ( 13 ) — Civil Procedure Code — Act XIV of 
1882 , s. 586 — No second appeal . 

Where plaintiff sued for arrears of kattubadi and karnam’s emoluments, the value of the 
suit being less than Rs. 500 : 

1330] Held , that kattubadi and karnam’s emoluments are neither a charge on nor 
interest in immoveable property, and that no second appeal lay. 

SECOND Appeal against the decree of E. C. Rawson, Acting District 
Judge of Kistna, in Appeal Suit No. 918 of 1893, modifying the decree of 
A. Ramaswami Sastri, District Munsif of Gudivada, in Original Suit No. 218 
of 1892. 

Suit to recover arrears of# kattubadi for faslis 1297, 1298 and 1299 and 
kaigpam’s emoluments due by the defendants as owners of kattubadi inams. 
Plaintiff set up an agreement to convert the rate in existence at the time of 
the permanent settlement, viz., Rs. 4 per putti of grain into a money rate, 
and he also relied on an alleged custom to pay money rent. The Munsif 
found neither the contract to accept money rates nor the custom proved, but 
held that the plaintiff was entitled to a decree both as regards the kattubadi 
and also the karnam’s emoluments based on the rate in existence at the time 
of the Permanent Settlement in 1802. 

The District Judge varied the decree in certain particulars, which are 
not now material. 

Sadagopachariar for Respondent raised the preliminary objection that the 
suit was of a small cause nature and that therefore no second appeal lay under 
section 586 of the Civil Procedure Code ; he also contended that the question 
of the karnam’s emoluments did not fall within second schedule (13) to Act 
IX of 1887, Provincial Small Cause Courts Act. 

Sriramulu Sastri for Appellants. # 

Judgment. — This is a suit of a small cause nature, being a suit for kat- 
tubadi. The mere fact that the plaintiff asserted that the kattubadi was charge- 
able on land cannot be taken to alter the nature of the suit when, in fact, it 
was not so chargeable. Notwithstanding the decision in Venkatarama Doss 
Maharajah of Vizianagram (I. L. R., 19 Mad., 103), we must say that in our 
opinion kattubadi is not, in the absence of any custom or contract to the contrary, 
chargeable on land. The plaintiff, it is to be observed, abandoned the claim for 
a charge and obtained a decree for money only. Then it is argued that the claim 
for the money due on account of emolument payable to karnams is a claim 
within artiole 13 of the schedule to the Small Cause Courts Aet. It is said 
that it is a due payable to the plaintiff by reason of his interest in immoveable 

' * Second Appeal No. S97 of 1895. 
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[881] property. If the tiaim were made by the karnam, it would not be of 
that character, although it might come under other words of the same article. 
As the claim is made by the zamind&r, it must rest on some custom or 
contract. It is certainly not a claim made by reason of any interest in land. 
For these reasons we must hold that no second appeal lies, and we, therefore, 
dismiss the appeal with costs. t 

{REPORTER'S Note,— The same point «s decided In Second Appeal No. 1061 of 1894 
nfemd to ia I. h. B. ? 19 Mad,, 104.; 


NOTES. 

t Theremaiks of SUBRAMANIA AYYAR J., in (1899) 22 Mad., 229 have to be read with 
this case, as regards appealability. Sec also (1901) 24 Mad., 508 ; (1900) 11 M. L. J., 115. 
It has been held that Kattubadi is rent and does not constitute a charge on land, (1898) 
22 Mad., 11.] 


[19 Mad. 881] 

APPELLATE CIVIL. 

a 

The 12th November , 1895 and 20th and. 25th February , 1896. 

Present : 

Mr. Justice Shephard. 

Vasudeva Upadyaya (Defendant No. 2) Appellant 

ver&us 

Visvaruja Tirthasami and another (Plaintiff and 

Defendant No. 1) Kespoadents.* 

___ . t 
Civil Procedure Code , ss . 241, 232 , 235 — " Judgment-debtor” 

Ts predecessor in interest had .a mortgage on certain land and was made a party to a 
partition suit, in which a share in the land was allotted to a raomber of the family subject to 
a proportionate share of Ts mortgage and also subject to a proportionate share of a certain 
decree debt. The then plaintiff got his share of the property made over to him. After the 
date of the decree, i.e., the decree in the partition suit, T purchased the equity of .redemp- 
tion in the mortgaged property from certain members of the family. In a subsequent exe- 
cution of the partition decree, part of the land was sold for money due as costs and mesno 
profits by Ts vendors of the equity of redemption and T was ejectod. T objected under sec- 
tion 332 of the Code, but the Court refused to order redelivery ; in a suit brought by T for 
possession : Held, that T was not a judgment-debtor within the meaning of ss. 244, 232 and 
235, Civil Procedure Code, and that the suit was not barred by the provisions of s. 244. 
Appeal against the order of W. 0. Holmes, District Judge of South Oanara, 
in Appeal Suit No. 279 of 1893, remanding Original Suit No. 188 of 1892 to the 
Court of the District Munsif of Mangalore. 

By a usufructuary mortgage, dated 1864, three undivided brothers, 
Narasimha Upadya, Venkatarama Upadya and Lakshmi*[382]naraina Upadya, 
mortgaged certain lands to plaintiff’s predecessor in title. 

Vasudeva, one of Venkatrama’s sons, obtained a partition decree, in 
Original Suit No. 352 of 1876, on the file of the Mulki Munsif’s Court for his one- 
fifteenth share in the family property ineluding the lands now in dispute, 
subject to the payment of the proportionate share in the usufructuary mort- 
gage debt and also the proportionate share of a certain decree debt. In this 
suit plaintiff’s predecessor in title, the mortgagee, was impleaded as the fourth 
defendant. The plaintiff in the partition suit got his share of the property 

# Appeal against Older No. 64 of 1695. 
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made over to him in 1878-79. After the date of the decree in the partition 
suit the plaintiff purchased the equity of redemption in the mortgaged property 
from certain members of the family. In 1889, the first defendant, as the 
assignee of the decree in favour of Vasudeva Upadyaya in the partition suit, 
Original Suit No. 382 of 1876, took out execution against the judgment- 
debtors and their representatives including the present plaintiff who was the 
ninth counter-petitioner, and part of the land was sold foV money due for 
mesne profits and costs payable by defendants Nos. 1, 2, 3, the uncles of the 
Vasudeva Upadyaya, who were the plaintiff's vendors of the equity of redemp- 
tion. Plaintiff was ejected and raised objections under section 332, Civil 
Procedure Code, but the Court refused to order redelivery. Whereupon the 
plaintiff filed the present suit, and the Munsif held that under section 244 no 
suit lay. On appeal the District Judge reversed the decree of the Munsif and 
remanded the suit for disposal on the merits. The material portions of his 
judgment is as follows 

“ The question is whether the plaintiff went into Court properly under 
section 332, or whether he really vtent into Court under section 244. Was he 
a person other than the judgment-debtor within the meaning of section 332, 
Civil Procedure Code ? ‘Judgment-debtor* is defined in section 2 to mean any 
person against whom a decree or order has been made. ‘ Decree * and ’ order ’ 
are both defined, and for the purpose of this case, we may consider the 
expression ‘judgment-debtor ’ to mean any person against whom a decree has 
been made using the word decree to mean the formal expression of an adjudi- 
cation on any right claimed when the adjudication decides the suit. If there 
had been no decree at all against the plaintiff, he could not be held to be 
aj)erson against whom a decree had been made, and so in that case he 
[333] would not have been a ‘ judgment-debtor.’ In this case there was a 
decree against him. But the part of the decree that was being executed, was 
not against him, and so far as that part of the decree was concerned, he was a 
stranger. To speak of a man as a ‘judgment-debtor ’ with reference to a part 
of the decree that has no application to him, will be to give the words a strained 
meaning. I am inclined to think on the wording of the Act that the plaintiff 
should be classed as a person other than the judgment -deb tor within the 
meaning of section 332 or 335. There may be many decree- holders and judg- 
ment-debtors created by one decree and Dhe same party may be a decree- holder 
and a judgment-debtor under the same decree. No doubt, section 244 is very 
wide in the wording of paragraph (c) and includes questions arising between 
parties to the suit relating to the satisfaction of the decree, but sections 332 
and 335 would appear to be of the nature of provisos to this section.” 

Defendant No. 2 appealed. 

Narayana Ban for Appellant. 

Baviachandra Ban Saheb for Bespondents. 

Judgment. — The first respondent (hereinafter referred to as the 
respondent) being plaintiff in the suit claims certain property in virtue of a 
sale effected in 1879 by the appellant’s uncles in his favour. The appellant* 
claims the same property as purchaser at a subsequent sale held in execution 
of a decree, dated the 9th July 1877, and passed in a partition suit in which 
the appellant was plaintiff. In that suit the appellant’s father and uncles 
were defendants and the respondent was also joined as a mortgagee of part of 
the family property. By the 'decree in the partition suit the respondent was 
made liable with his co-defendants for certain moneys payable to the appellant ; 
there were other matters in the decree in regard to which the defendants other 
than the respondent were made liable. In 1889 application was made by the 
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appellant for execution of the decree as against all the judgment-debsors 
including the respondent ; and in pursuance of that application the abovemen- 
tioned property was sold to satisfy the appellant’s claim as against the 
judgment-debtors other than the respondent. The respondent took objec- 
tion to this and made a claim which was unsuccessful. Accordingly, the 
present suit was brought to rai& the question whether the property 
claimed by the respondent belongs to him in virtue of his purchase or 
[334] whether it was the property of the judgment-debtors and as such liable 
to be seized and sold in execution of the decree against them. It is contended 
on the appellant's behalf that this question is one relating to the execution of 
the decree to which both appellant and respondent are parties, and that there- 
fore it cannot be made the subject of a fresh suit. On the other hand, it is 
pointed out by the respondents’ vakil that the particular application which led 
to a sale of the property was not directed against the respondent but against 
other persons, atid the decision in Nagamuthu v. Savarirnuthu (I. L. R., 15 
Mad., 226) was cited. In mU opinion the present case is not in principle 
clistinguishable from the case cited. 1 dq not think it makes any difference 
that the application for execution was made at one and the same time against 
the respondent and other judgment-debtors. The liability of the latter under 
the decree, in discharge of which the sale took place, was a distinct liability 
which did not in any way concern the respondent. Nagamuthu v. Savarimu- 
thu (I. L. R., 15 Mad., 226) decides that, if against one defendant there is no 
liability under the decree, any question arising out of the execution against 
the other defendants is not, as between the first-named defendant and the 
decree- holder, a question relating to the execution of the decree within the 
meaning of section 244 of the Code of Civil Pf-ocedure. In the present case 
the decree was capable of being executed against the respondent. He was wot 
a stranger to the execution proceedings altogether, but it was an accident that 
he had notice of the application which led to the sale. It might have happened 
that he had no notice, or again that against them the decree might have been 
satisfied before the application against the others was made. In the latter case 
I conceive it could not be said that there was any question as between him 
and the decree-holder as to the execution of the decree. The District Judge 
refers to the language of sections 332 and 335, and suggests that these sections 
should be read with section 244. The suggestion appears to me a sound one 
and it confirms me in the view taken of the law in Nagamuthu v. Savarirnuthu 
(I,L.R., 15 Mad., 226). 

I am of opinion that the suit being instituted by one who was no party 
to the particular proceeding in execution is not barred by the section 244 of 
the Code. I therefore dismiss the appeal with costs. 

NOTES. 

[Against this decision there was a Letters Patent Appeal, (1897) 20 Mad., 407 which 
was however thrown out on the preliminary ground that no appeal would lie.] 
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MUTHUVUAYA Ac. V. CHOCK. A LINGAM &c. [1896] I.L.R. 19 Mai'. 838 
[888] APPELLATE CIVIL. 


The 17th and tiOth March , 1H9G . 

Present : 

Mr. Justice Subramania Ayyak. 

Muthuvijaya Raghunadha Raju Tevarand others (Plaintiffs) Appellants 

• versus 

Chockalingam Chetti and others (Defendants 

Nos. 1 to 86) Respondents/' 

Joinder of plaintiffs — Wrongful act affecting the rights of the several plaintiffs . 

Where certain persons were alleged to have committed a wrongful act by evicting the 
plaintiffs from certain land in which the first plaintiff claimed to be entitled to tl)e 
melvaram and the other plaintiff’s to the«kudivaram : 

Held, that a suit brought by the plaintiffs jointly was not bad for misjoinder. 

Appeal against the order of C. Gopalan Nayar, Subordinate Judge of Madura 
(East), passed in Original Suit No. 47 of 1893. This is a suit by the Zamindar 
of Sivaganga and five Mahajanams of the hamlet of Peria Pudukulam in the 
village of Oruchirangamadai in the said zamindari to obtain a declaration that 
cheis 96-13-10 of nanja lands in that hamlet are the property of the plaintiffs, 
and to recover their possession from the defendants Nos. 1 to 85, together with 
Rs. 3,101-5-6 for mesne profits for the faslis 1299 to 1301. The first plain- 
tiff’s claim is based on his title as melvaramdar of the hamlet by virtue of his 
position as hereditary trustee of the Vayal Chari Sattram, while the plaintiffs 
Nos. 2 to 6 and 86th defendant are said to be its kudivaram tenants. It is 
alleged in the plaint that the defendants Nos. 1 to 8 are the owners by right 
of purchase of the Dharmasanam village of Rangian, which lies to the east 
and south of the plaint lands ; that the hamlet of the Peria Pudukulam being 
uninhabited, plaintiffs Nos. 2 to 6 used to cultivate its lands with the assist- 
ance bf defendants Nos. 12 to 85, who belong to the Rangian village ; that 
these defendants raised the crops on these lands in fasli 1298 with the permis- 
sion of these plaintiffs, but, at the instigation of the defendants Nos. 1 to 11 
and without plaintiff’s permission such crops were unlawfully cut, carried away 
and misappropriated by all the defendants ; that the produce for the subsequent 
faslis 1299 to [3363 1300 has also been similarly misappropriated by them 
and that they, defendants Nos. 1 to 85, are keeping wrongful possession of 
the lands against the plaintiff’s wishes. Defendants Nos. 1 to 4, among other 
pleas, object to the suit on the ground of multifariousness as the causes of 
action of all the plaintiffs are distinct and several. They also deny all the 
main allegations in the plaint, the plaintiffs’ title to the lands and the trespass 
or wrongful possession alleged in the plaint and claim the plaint lands of 
cheis 96-13-0 as constituting the waterspread of the Rangian tank and, as 
such, belonging to that village. 

Mr. P. A. DeBozario , Bhashyam Ayyangar and Desika Chariar for 
Appellants. 

Mr. Parthasaradhi Ayyangar for Respondents. 

Judgment. — The plaintiffs sue for possession of certain lands from 
which they state they have been wrongfully evicted. Their case is that the 
first plaintiff holds the melvaram right and the plaintiffs Nos. 2 to 6 the 

* Appeal against Order No. 44 of 1894. 


971 



iLifcifl Mad. 3*7' muthuviJava Ac. v. chockalingam Ac. [1896] 

kndivaram right in the village of Peria Pudukulam, that the lands in dispute 
form part of the said village, that the defendants Nos. 12 to 86, who had been 
cultivating the lands under the plaintiffs Nos. 2 to 6, had, at the instigation 
of the defendants Nos. 1 to 11, out and carried away the crops that had been 
raised for the fasli 1298, and that evpr since the defendants Nos. 1 to 86 have 
combined together and retained possession of the lands, alleging that the same 
form part of the village of Bangian belonging to defendants Nos. 1 to 11. 

The Subordinate Judge held that the plaint was, on the face of it, bad for 
misjoinder of parties and causes of action. , 

Now when two persons are interested in a piece of land — one as melva- 
ramdar and the other kudivaramdar — and a third party commits a wrongful 
act which affects the rights of the persons so interested, it may, I think, 
properly be held that the land is common to both to the extent of entitling 
them to sue jointly in respect of the wrongful act, treating such act as giving 
rise to but one cause of action effecting the two persons more or less [compare 
tbe observations in Venkatachevvu Chetti v. Andiappan Ambalam (I. L. R., 2 
Mad., 233)] . This view would, of course, prevent the unnecessary multiplicity 
of suits which would otherwise result. For, taking this very case, and even 
supposing that the plaintiffs Nos. 2 to 6 do npt hold [337] all the lander jointly 
sharing the crops only, but that they hold definite parcels of lands on 
account of the share of each, and that each of these plaintiffs brings a suit 
against the defendants in respect of so much of the lands in question as 
belongs to him, the point to be decided in each of such suits would be 
whether the respective lands form part of the Peria Pudukulam village. This 
point would have to be tried in the first plaintiff ’s suit also, since that suit 
would embrace every one of the lands comprised in the various suits supposed 
to be instituted by the plaintiffs Nos. 2 to 6. It is therefore difficult to see 
what useful purpose can be served by refusing to permit the first plaintiff, 
the melvaramdar, and the other plaintiffs, the kudivaramdar, to sue together 
and have the question whether the whole or any and which part of the 
disputed lands is attached to Peria Pudukulam village tried and settled once 
for all. 

As to the objection that the various defendants themselves claim dr are 
likely to claim portions of the disputed land as their separate property, I 
think that is altogether immaterial, because the point to be decided is not 
what the interests of the defendants are should the plaintiffs fail to establish 
their case, but whether the plaintiff’s case is true. 

The order of the Subordinate Judge seems, therefore, to be wrong, and I 
reverse it and direct that the plaint be restored to the file and dealt with 
according to law. 

The costs will abide and follow the result. 

NOTES. 

t See also (1900) 13 C.P.L.R., 130,] 
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KOLANDAYA SHOLAGAN V. VEDAMUTHD &Ci. [ 1896 ] I.L.R. 338 


* [ 19 Had. an ] 

APPELLATE CIVIL. 

The 6th and 31st March , 1896. 

Present : 

Mr. Justice Subramania Ayyar and Mr. Justice Benson. 

JKolandaya Sholagan (Defendant No. 2) Appellant 

versus 

Vedamuthu Sholagan (Plaintiff) Respondent." 

Hindu Law — suit by reversioner to set aside alienations by ividow — 
Fraudulent consent given by nearest reversioner . 

In a quit brought by tho nearest reversioner of a Hindu widow who had alienated portions , 
of her husband’s estate with the consent of^he nearest reversioner alive at the date of the 
alienation (since deceased), it was found that [ 888 ] the alienations were colourable trans- 
actions fraudulently got up for the purpose of defeating the plaintiff’s claim : 

Held , that the consent of the nearest reversioner, who must have been aware of the 
fraud, was of no avail to validate the transactions impeached, and that they were therefore 
invalid as against the plaintiff. 

SECOND Appeal against the decree of J. A. Davies, District Judge of Tanjore, 
in Appeal Suit No. 400 of 1893, confirming the decree of N. Sambasiva Ayyar, 
District Munsif of Tiruvadi, in Original Suit No. 321 of 1892. 

13uit by plaintiff as the nearest reversioner of one Sangamalam, the 
deceased husband of the first defendant, for a declaration that a sale-deed 
and a mortgage, executed on the 17th March 1881, were executed fraudulently 
and not for proper purposes, and were therefore invalid beyond the life time of 
the first defendant. 

The defendants pleaded that the alienations were made in order to dis- 
charge the debts of Sangamalam, the deceased husband of the first defendant, 
and for money borrowed by the first defendant for necessary and proper pur- 
poses, and that the transactions in question were assented to by the then nearest 
reversioner Vengu Solagan, and that the plaintiff was entitled to no relief. The 
Munsif found that the sale of 17th March 1881 in favour of the second defen- 
dant was an unreal transaction, and that the mortgage in his favour of the same 
date was a fraudulent and colourable transaction except as to a small portion. 

With regard to the consent given by Vengu Solagan to the said trans- 
actions, the Munsif found that the consent was given, but that it could not 
validate them as they were fraudulent and collusive transactions. He held 
that, where the transaction impeached is found to be collusive and fraudulent, no 
amount of consent on the part of the next reversioner will validate it as against 
remote reversioner. On appeal filed by the second defendant, the District 
Judge agreed with the lower Court on the result of the evidence, and with 
regard to the consent given by Vengu Solagan, the judgment is as follows : 

“ The'only point that remains is whether the next reversioner’s consent 
validated the transaction. He is the second defendant’s father and must have 
been aware of the fraudulent nature of the transaction. His consent was there- 
fore a fraudulent consent and is thereby vitiated." The appeal was accordingly 

dismissed with costs. 

* Second Appeal No. 233 of 1895. 


* 


A 


973 



KOLLIPARA PULLAMMA V. 


li H; 19 Mad. 3^9 


[389] Defendant No. 3 appealed. 

Sivasami Ayyar for Appellant. 

S. Subramania Ayyar for Rdtpondent. 

Judgment. — The finding is\hat the transfers made by the widow in 
favour of the appellant were not made, as alleged by him, for purposes binding 
upon the respondent, a reversioner. It was, however, contended on behalf of 
the appellant that, notwithstanding the above finding, the alienations should 
be upheld on the principle of Hindu law recognised by the Judicial Committee 
in Behan Lall v. Madholal Ahir Jaya Wall (I. L. R., 19 Cal., 236), since the 
intention of the widow in transferring the lands in dispute was to benefit the 
appellant and the transfers were made with the assent of the person who was 
the nearest reversioner then. Now to admit of the doctrine of law laid down 
io the case cited being applied, it should be shown that the widow’s estate waB 
completely withdrawn, so that the whole estate should get vested at once in 
the grantee as effectually as if \he widow had renounced in favour of the nearest 
Veversioner and the latter as full owner had conveyed the property to the gran- 
tee. But that is not the case here, as one of the items of the property in ques- 
tion purports to have been transferred by way of mortgage only. Even if the 
transaction were really a mortgage, the widow would be interested as the 
holder of the equity of redemption. Moreover, both the Courts find that the 
debt, on account of which the mortgage is said to have been executed, was 
never due. Consequently the land comprised in the instrument of mortgage 
must be taken to be her property still. Her life-estate not being at an end, the 
foundation for the application of the rule of law relied upon on behalf of the 
appellant fails and the second appeal is dismissed with costs. 

* 

NOTES. 


[ See also 30 All., 1 ; 31 Mad., 128 ; 26 Mad., 143 ; 31 Mad., 366 ; 40 Gal, 731, all of 
which deal with this question.] 


[340] APPELLATE CIVIL. 


The 23rd April , 1896. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Benson. 


Kollipara Pullamma (Plaintiff) Appellant 

versus 

Maddula Tatayya and others (Defendants Nos. 1, 3, 4, 5 and 9) 

Respondents.* 


Limitation Act, s. 20— Payment of interest as such— A mere credit of 
interest made in accounts of defendants . 

In a suit brought by a creditor again Bt certain persons to whom 8he had lent money on 
interest : 

Held, that, in order to save the bar of limitation, a mere credit of interest entered in the 
accounts of the defendants was not a sufficient payment of interest as such under s. 20, 
Limitation Act, to save the bar. 

* Second Appeal No. 460 of 1896. 
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fteCONft APPEAL against the decree of N. Saminadha Ayyar, Subordinate Judge 
of Ellore, in Appeal Suit No. 125 of 1894, modifying the decree of E. J. S. White, 
District Munsif of Ellore, in Original Suit No. 317 of 1892. 

The first four defendants are brothers, and they, with the other defendants, 
admittedly lived until lately in union and carried on business jointly, the first 
defendant Tatayya being the manager. The plaintiff lent them some money, 
and on the 18th December 1888, her account was adjusted by’ the first defen- 
dant, who signed $n acknowledgment on her account for a sum of Rs. 4, 181-8-74 
(Exhibit* C3). Various sums are said to have been paid subsequently 
to and by the plaintiff. The account was again adjusted on the 9th April 
1891, when the second defendant (admittedly not the manager of the family) 
signed an acknowledgment for Rs. 2,924-12-lJ. After allowing for several 
subsequent debits and credits, the suit is brought for a balance alleged to be due 
to the plaintiff of Rs. 1,592-11-104. The defendants plead that the debt 
has been discharged and that it has become barred by limitation. The 
adjustment referred to on 9th April 1891 was not proved, and no evidence* 
was adduced to prove that the suit [341] account was in the nature of a 
banking account; it appears, therefore, to be simply an ordinary account 
for money lent for the purpose of saving the bar of limitation. The plaintiff 
relied on an entry which appears in her own account as well as in that 
of defendants, showing a payment to her of Rs. 200 on account of interest 
on the 6th October 1891. On the evidence the munsif found that the sum 
of Rs. 200 was paid by the defendants jointly to the plaintiff on 6th October 
1891, and that the suit was therefore not barred. On appeal the Subordinate 
Judge found that the sum of Rs. 200 was not paid by the first defendant or 
under his orders to the plaintiff towards interest as such, and that the 3uit was 
hatred by limitation as to the main portion of the amount claimed, but gave 
a decree for Rs. 103-1-0, the amount of four items admitted to be due by the 
defendants with interest up to date of plaint. 

From the accounts filed in the suit by plaintiff and defendants (Exhibit D2) 
and (Exhibit El), it appeared that the plaintiff was credited by the defendants 
with Rs. 303-13-3 on 12th October 1890, being interest at 12 annas per cent, 
for fourteen months and seventeen days, namely, from 23rd July 1889 to 10th 
October 1890. 

The plaintiff preferred this second appeal. 

Pattabhirama Ayyar, Ethiraja and Sivagnanam for Appellant. 

Mr. Parthasaradhi Ayyangar and Sivasami Ayyar for Respondents. 

Judgment. — The plaintiff lent certain sums to the defendants, and the 
account between them was last settled on the 18th December 1888. In 
November 1892, the plaintiff sued for the balance of principal and interest 
due. In order to take the case out of the statute of limitations, certain 
alleged payments were relied on. The District Munsif found that one of 
these, viz., of Rs. 200 on the 6th October 1891, was true, and that there was 
no bar by limitation. The Subordinate Judge, however, found that the 
payment was not made and dismissed the plaintiff’s suit, except as regards a 
small sum admitted by defendants. The finding of the Subordinate Judge 
as regards this payment is a finding of fact, and although we do not regard 
his reasons for the finding as altogether satisfactory, we have no power in 
second appeal to go behind it. 

It has, however, been found by both Courts that a sum of Rs. 303 was 
credited in the defendants’ books (Day-book and [842] Ledger) to the 
plaintiff’s account with them on the 10th October 1890 as interest due on her 
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loan to date, and it is strongly urged before us that this amounts to a paymenl 
to her sufficient, under section 20 of the Limitation Act, to give a new starting 
point for limitation. No authority in support of this construction of the sec- 
tion has been brought to our notice, and the current of English decisions on the 
English statute is opposed to it. Amos v. Smith (1 H. & 0., 238), Maher v. Maher 
(L. R., 2 Ex., 153), Hart v. Nash (2 C. M. <ft R., 337). The broad rule deduoi- 
blefrom those cases seems to be that though the payment need not be in money 
but may be in goods, or even by a settlement of account between the parties, 
yet the payment must be of such a nature that it would be an answer»in a suit 
brought by the plaintiff to recover the amount. If that test be applied to the 
present case, can it be said that the credit of the sum by the defendants in 
their books to the plaintiff’s account with them is such a payment to her as 
would be an answer in a suit brought by her to recover the money and the 
interest? Clearly it would not. We find, too, that in a case (very like the 
present case) the Bombay High Court has decided that such a credit of interest is 
«not a payment within the n’eaning of section 20. lchha Dhanji v. Natha 
(I. L. R., 13 Bom., 338). We, therefore, *find that this credit is not sufficient 
to remove the bar by limitation. 

The only other ground urged on us is that the transaction was not a 
loan, but a deposit, by plaintiff, in which case limitation would only run from 
the date of demand for payment under article 60* schedule 2 of the Act, and 
the suit would not be barred. The District Munsif expressly states that this 
plea was given up before him, and there is no affidavit to show that this 
statement is incorrect. The mere reference to it in the written arguments 
filed before the District Munsif is no proof that it was not given up after 
that paper was put in. f 

In the result, the second appeal fails and is dismissed with costs. 

NOTES. 

[ A settlement of account may amount to a payment, (1900) 24 Bom.. 493, See also 
(1905) 29 Mad., 234 ; (190G) 9 O.C., 221.] 


[343] APPELLATE CIVIL. 

The 14th July , 1S96. 

Present : 

Mr. Justice Davies and Mr. Justice Boddam. 


Bava Saib and another (Defendants) Appellants 

versus 

Mahomed (Plaintiff) Respondent, t 


Muhammadan law — Hibbat —Incomplete gift . 

Where a Muhammadan woman made an oral gift of a house to her nephew on the 
occasion of his marriage, but subsequent to the gift continued to live with him in the house : 
• [Arlft):- " 


Description of Suit. 


Period of limitation. 


Time from which period 
begins to run. 


For money deposited under an Three years. When the demand is 

agreement that it shall be payable on made.] 

demand. _ 

t Second Appeal No. 539 of 1895. 
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f . * MAHOMED [1896^ 

’’ Bold, that the gilt ms null and void, aa there was no entire relinquiahment of the houae 
by the donor and the case did not fall within the exceptions allowed by Muhammadan law. 

Second Appeal against the decree of E. J. Sewell, Acting District Judge 
of Tanjore, in Appeal Suit No. 418 of 1894, reversing the decree of 
A. Kuppuswami Ayyangar, District Munsif of Negapatam, in Original Suit 
No. 179 of 1893. 

The facts of the case were as follows : — 

Plajntiff sued to recover a house, of which he had been dispossessed by 
defendants, which was given to him at the time of his marriage as hibbat 
under the Muhammadan law by his mother’s sister Beebee Sa. Beebee Sa 
had bought the house in 1879 from her husband Mahomed Madar t who had 
bought it in 1869 from one Avva Nachiar. 

The first defendant pleaded that the sale by Mahomed Madar to his wife 
Beebee Sa was a nominal transaction to defeat Mahomed Madar’s creditors, 
denied the gift to plaintiff by Beebee Sa, and claimed to hold the house under 
Golusan Beebee, third defendant, another wife of Mahomed Madar. ’* 

The second defendant is the husband of the third defendant. 

The District Munsif found that the conveyance to Beebee Sa by her hus- 
band was a nominal one to defeat creditors, and that the gift by Beebee Sa 
was genuine, but was not valid because it was not reduced to writing and 
registered as required by [344] the Transfer of Property Act. He decreed 
against plaintiff who appealed. 

The District Judge on appeal found that the gift was really made, that 
the provisions of the Transfer of Property Act did not apply (see section 129), 
and, that the donee accepted the house and took possession, but that Beebee 
Sa, the donor, lived with him in the house until her death some four or five 
months afterwards. With reference to the rule of Muhammadan law that a 
gift to be valid must be accepted and accompanied by delivery of possession 
(MacNaughten’s Principles, chapter v, clauses 2 and 4), and that if the donor 
continues to live in the house, the delivery of possession is not complete (Mac- 
Naughten’s Precedents, chapter iv, casexxii), he held that, considering the 
relationship of the donor to the donee, and that she was maintaining him, the 
fact of her remaining in the house could not be held to detract from her entire 
relinquishment of the house given, and that the gift was valid according to 
Muhammadan law. 

He also found that the sale by Mahomed Madar to the donor was a valid 
sale and gave a decree for the plaintiff with costs. 

The defendants appealed. 

Mr. J. <?, Smith for Appellants referred to Ameeroonissa Khatoon v. Abedoo 
nissa Khatoon (L. R., 2 I. A., 104), Mohinidin v. Manchershah (I. L. R. 
6 Bom. 662) and Mogulsha v. Mahamad Saheb (I. L. R., 11 Bom., 517). 

Mr. N. Svbramaniam for Respondent. 

Judgment : — The rule of Muhammadan law in regard to hibbat is that 
the gift must not be implied. It must be express and unequivocal and the 
intention of the donor must be demonstrated by his entire relinquishment of 
the thing given, and the gift is null and void where he continues to exercise 
any act of ownership over it. 

Where, as in this case, a house is the subject of the gift, if it continues 
to be occupied by the giver, there is no complete gift. (See case xxii at page 
231 of MacNaughten’s Precedents, 4th edition.) 

The only exceptions are where the house gifted is given by a husband to a 
wife, or by a father or guardian to his minor child or ward (vide MacNaugh ten’s 


6 MAD,— 123 
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Principles of Muhammadan law, [343] 4th edition, chapter v, page 51^ and 
AmeeroomssaKhatoon v. Abedoonissa Khatoon (L.R., 2 I.A., 104). In this case 
the donee is not shown to come within the exceptions, and we must, therefore, 
hold that the District Judge was wrong in finding the gift was valid. 

We accordingly reverse the decree of the Lower Appellate Court and 
restore that of the Court of First , Instance. The respondents must pay the 
appellants costs in this and the Lower Appellate Court. 

NOTES. 

[ Once there has been a transfer of possession, a subsequent sharing of it does not vitiate 
the hiba : — (1905) 29 Bom., 468 on appeal from (1904) 6 Bom., L.R., 983 ; (1907) 30 Mad., 
305 : 17 562 ; (1912) 23 M.L.J., 734 : 12 M.L.T., 305 : 16 I.C., 616; 30 Mad., 519.] 

[19 Mad. 349] 

APPELLATE CIVIL. 

The 23rd,' 24th and 27th March 1896. 

i- 

Present: 

M*r. Justice Shephard and Mr. Justice Sub^amania Ayyar. 

Subbaraya Mudali (First Defendant) Appellant 

versus 

Manika Mudali and others (Plaintiffs) Respondents.* 

Suit for partition — Death of plaintiff subsequent to decree — Right of survivorship 

vested in defendant — Vested right of plaintiffs representative not affected , 

M., a minor and only son by his next friend, sued his cathorand certain alienees of the 
family property for partition and obtained a decree. Subsequent to decree and pending 
appeal, the plaintiff died and M's mother was brought on the record as deceased plaintiff’s 
legal representative. 

Held, that as the representative of a deceased plaintiff can only prosecute the cause of action 
as originally framed, so the defendant can raise no other defence against him than he could 
have raised against the deceased plaintiff, and that a decree for partition operates as a sever- 
ance of the joint ownership. 

Appeal against the decree of W. F. Grahame, District Judge of South Arcot, 
in Original Suit No. 1 of 1892. 

Plaintiff sues in forma pauperis by his next friend and grandfather for 
partition and delivery to him of his half share in the family immoveable and 
moveable properties specified in the plaint and to recover mesne profits. The 
suit is valued at Rs. 4,199-8-0. 

The first defendant was plaintiff’s father. Defendants 2 to 12 were 
alienees of certain portions of the family property under alienations created by 
the first defendant, the particulars of which were set forth in the plaint and 
schedules thereto. 

[346] The District Judge held that the plaintiff, though a minor, was 
entitled to sue for partition [Kamakshi Ammal v. Chidambara Reddi (3 M. H. G. 
R., 94)h that the property in suit was joint family property, that certain sales of 
the family property, viz., those in favour of defendants 4, 5, 7, 8 and 11 could not 
be SjE»t aside, but that the plaintiff was entitled to one-half of the purchase 
money realised by such sales, amounting in all to Rs. 423-12-0 from the first 
defendant. The Court also held that plaintiff was entitled to mesne profits 
for tbre0 years, and also to one-half of the moveables or their value Rs. 429-8-0, 

" Appeal No. 68 of 1895. 
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and the decree also granted certain other reliefs not material for the purposes 
of this report. 

The first defendant appealed to the High Court and pending appeal the 
plaintiff died, and his mother was brought on the record as his representative 
by an order dated 22nd July 1895. 

Ethiraja and Sivagnanam for Appellant, t 

Mahadeva Ayyar and Masilamani Pillai for Respondent*. 

Judgment. — The first point taken is that inasmuch as the plaintiff has 
died since the date of decree and after the filing of the appeal, leaving only his 
mother who has been brought on the record as the representative, the father 
is entitled by survivorship. It is said that the partition effected by the decree 
is not absolute so long as the decree remains appealable. The rights of the 
party are accordingly liable to be affected by events happening subsequently. 
There can be no question that the mother of the plaintiff is the person who 
represents him on his death and would therefore be entitled to the benefit of 
the decree. The right to continue* a suit for partition after the death of the 
plaintiff would, of course, not devolve on his widow or other Heir not being a 
co-parcener with the defendant, because immediately on the death happening 
before decree, the right of survivorship would take effect. It would not be the ordi- 
nary case of a suit abating on the ground of the right to sue not surviving, but 
it would be the case of a right extinguished by confusion owing to the fact that 
all the rights in respect of the property became vested in one and the same 
person. The further prosecution of the claim would be as impossible as it is 
when the right to demand a dqbt and the liability to pay it coincides in the 
sajae individual. But after decree for partition' once [347] made it is difficult 
to understand how the vested right of the plaintiff’s representative can be 
affected or destroyed. 

The general rule is that, as the representative of a deceased plaintiff can 
only prosecute the cause of action as originally framed, so the defendant can 
raise no other defence against him than he could have raised against the 
deceased. 

By the decree in all suits relating to property, the rights of the parties 
are determined and the death of one of them merely has the effect of putting 
a representative in his place. It seems strangely anomalous to hold that such 
a representative may be recognized, but that his position is not identical with 
that enjoyed by the deceased. /Authorities were, however, cited in support of 
the view contended for. In Padarath Singh v. Raja Ram (I. L. R., 4 All., 235) 
it was held that the plaintiff, who sued to set aside an alienation made by his 
father, having died after decree obtained, his mother, who was made respondent 
in the appeal, could not continue the suit. The terms of the decree in the 
plaintiff's favour are not given, but there can be no doubt that it was a decree for 
the son's share of the property. More recently in a case, which appears to be 
precisely similar, the contrary conclusion was arrived at by the Pull Bench of 
the same Court [Muhammad Hussain v. Kushelo (I. L. R., 9 AIL, 132)1 . In 
Bombay in Sakharam Mahadev Dange v. Hari Krishna Dange (I. L. R., 
>6 Bom., 113) at page 115 upon a different state of facts, the principle has been 
laid down that a decree for partition so long as it remains under appeal does 
not effect a severance of joint estate. It was accordingly held that, by reason 
of the death of one of the defendants during the pendency of the second appeal, 
the plaintiff’s share was enlarged. If this decision is correct, it must follow 
that, as the share given under the decree may be varied, so it may be 
•extinguished altogether. 
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In the Madras case decided in the Privy Council [Chidambaram Chekiar 
v. Qauri Nachiar (I. L. R., 2 Mad., 83)] the point did not arise, because there 
was no appeal against the decree for partition. It is merely an authority for 
the position that such a decree may operate as a severance of joint estate. 
The two cases cited appear to us to lay down a rule which is not only incon- 
sistent with the general principle that the rights are fixed by the decree and that 
the decree can only be attacked on grounds which were available to the 
[ 348 ] unsuccessful party in the Court of First Instance, but would also lead to 
most inconvenient results. * 

If the decree by itself effectsnopartition and does not operate as aconveyance 
to each party of his share in the estate, then however just and right, however 
unimpeachable it may have been when made by the Court of First Instance, it 
must, for an indefinite length of time, remain uncertain what rights the parties 
possess under it. A new peril would be added to the position of a pur- 
chaser pendente lite . He would not only have to consider the merits of the 
case in which the decree had ileen passed, but would also have to consider the 
chances of his vendor surviving the period o^er which the appeal might continue. 
The purchaser from the party who had obtained a decree for his share of the 
joint estate would be no better off according to this view than the purchaser 
from a member of an undivided family in its normal condition. By the birth 
of children into the family or by the destruction of part of the family estate the 
share purchased by him might come to be diminished, or, as in the present 
case, the death of the vendor might put an end to it altogether. These 
difficulties are avoided by adhering to what we consider the right principle, 
viz., that, by the decree in a partition suit a severance of the joint ownership 
is effected, the operation of a decree among parties not consenting to a division 
being equivalent to that of mutual conveyances among parties consenting to a 
partition of the joint estate. 

On the question of fact we agree with the District Judge. The property 
purchased by the father, it is clearly proved, was not bought by his self-acquired 
funds. With regard to the property sold by the father before the suit in res- 
pect of which the Judge has made the father liable for half the purchase- money, 
we do not find that it is clear that the proceeds still remain in the lather's 
hands. The plaintiff, therefore, has no claim to a share of them. In this 
respect, viz., as to Rs. 483-12-0, the appeal must be allowed. 

As to the mesne profits and moveables, we see no reason to differ from 
the District Judge. Subject to the above modification we must dismiss this 
appeal — proportionate costs. 


N0TE8. 

This was followed in (1911) 35 Mad., 239 ; 21 240 : 10 1.C., 660. ] 
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[849] APPELLATE CBIMINAL. 

The 23rd July, 1896. 

Phesent : 

Mb. Justice Davies and Mb. Justice Boddam. 

Queen-Empress 

vsrsus 

Pukot Kotu and others.* 

Abkari Act — Act I of 1886 (Madras), ss. 31, 36 — Penal 
Code, ss . 99, 147 and 363 . 

A Sub-Inspector of Salt and Abkari attempted, without a search-warrant, to enter a house 
in search of property, the illicit possession of which is an offence under the Madras Abkari 
Act and was obstructed and resisted : # * 

Held , that having regard to section 99 of the Penal Code, even though the Sub-Inspector 
was not strictly justified in searching a house without a warrant, the persons obstructing and 
resistiug could not set up the illegality of the officer’s proceeding as a justification of their 
obstruction, as it was not shown that that officer was acting otherwise than in good faith and 
without malice. 

Appeal under section 417 of the Code of Criminal Procedure against the judg- 
ment of acquittal passed by J. Hewetson, District Magistrate of Malabar, in 
Criminal Appeal No. 13 of 1895. 

9 The judgment of the District Magistrate was as follows : — 

“ The four appellants, together with two women who have not appealed, 
have been convicted of rioting and using force to a public servant while in 
execution of his duty. The Sub- Inspector, a petty officer and five peons 
went to the first appellant's house and found him, as they swear, selling 
toddy. Thereupon the Sub-Inspector wanted to search his house, drew his 
■ sword, .and tried to effect his object by force. 

“ Now, before a search could be legally made without warrant, the Abkari 
officer must, under section 31 of Act I of 1886, 4 record his reasons and the 
grounds of his belief.' Under section 36 he is also bound by the proceedings 
of the Criminal Procedure Code, i.e., before commencing the search, he must 
secure the presence of, at least, two respectable witnesses. The Sub- Inspector 
did neither of these things. His procedure was therefore grossly illegal. He was 
not acting in the execution of his duty, and the appellants were justified in 
preventing the search until the requirements of the law were fulfilled. It does 
not appear that they used more force than was requisite for the purpose. The 
[,350] Sub-Inspector's sword was damaged, his cap lost, and his coat torn, but 
no wounds or bruises are alleged. As soon as the Adhikari came, the search 
was made without opposition. It, therefore, seems to me that even if the 
appellants did all that the prosecution alleges, they committed no offence, and 
must be acquitted. I reverse the finding and sentence of the lower Court and 
cancel the appellant’s bail bonds.” 

The Acting Public Prosecutor (Mr. Subramaniam) for the Crown. 

The prisoners were not represented. 

Judgment. — The District Magistrate appears to have had no ground for 
his finding that the Sub-Inspector acted irregularly in making the search. But, 

9 Criminal Appeal No. 138 of 1896. 
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assuming the Magistrate's finding had been correct, the irregularity would have 
afforded no justification for the defendants' acts. 

When the Magistrate states that the defendants were 1 justified 9 in their 
resistance, we presume be means by the right of private defence (for we can 
conceive of no other justification), but the 'Magistrate has overlooked the 
provisions of the first and second clauses of section 99 of the Penal Code, which 
do not allow of 'the exercise of that right when an act such as this is done by a 
public servant or under the direction of a public servant which the Sub-Inspector 
was. * 

We must therefore reverse the District Magistrate’s order of acquittal 
and direct that the appeal be restored to the file and heard and disposed of 
upon its merits. Ordered accordingly. 

[Reporter's note : See Beg . v. Vyankatrav , 7 B.H. C. R. f Crown caseB 50] . 

1 NOTES. 

£ See also (1898) 21 Mad., 296 ; *1907) 17 323. 1 

[ 19 Mad. 350 ] 

APPELLATE CIVIL. 

The 31st January , 1896 . 

Present : 

Sir Arthur J. H. Collins, Kt., C^ief Justice, and 
Mr. Justice Shephard. 


In re Makki Appellant in S. R. No. 11703. 

In re Raman, Appellant in S. R. No. 13187,* 


Court Fees Act — Act VII of 1870 , sell. I — Appeal — Stamp leviable for costs. 

When apart from, and independently of, any other reliefs which an appellant seeks 
in an appeal from a decree, he seeks distinct relief on the ground that by [851] 
the decree under appeal the costs of the parties in the proceedings which terminated with the 
decree have not been properly assessed or apportioned, the value of such distinct relief should 
be reckoned as part of the subject-matter in dispute for the purposes of the first schedule of 
the Court Fees Act. 

Case referred for the decision of the High Court under section 5 of Act VII 
of 1870 by H. W. Foster, Registrar of the High Court, Appellate Side, Madras. 

The case was stated as follows : — 

11 The question which has given rise to this reference is whether, under certain 
circumstances, costs awarded by the decree of a Court should not be regarded 
as part of the 'value of the subject-matter in dispute' for the purpose of 
calculating the fees payable under schedule I of the Court Fees Act on a 
memorandum of appeal against the decree. 

There are two second appeals now pending admission in which the point 
has been directly raised. 

The first of these arises out of Original Suit No. 24 of 1889 on the file 
of the Subordinate Court of Calicut. In this case the plaintiff sued fifteen 
de fenda nts to recover a paramba with mesne profits and damages amounting 

* Referred Case No. 1 of 1893. 
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to Bs. 363, and he tendered Bs. 30 as compensation for improvements. The 
Subordinate Judge gave a decree against first defendant (who alone contested 
the suit) for surrender and for payment of Bs. 136 as damages and mesne 
profits, but fixed the compensation for improvements at Bs. 140. The decree 
also directed the first defendant to pay the whole of the plaintiff's costs. 

The first defendant appealed to the District Court (App. 1017 of 1890), 
and took express objection to the order as to costs. The District Judge of 
South Malabar confirmed the decree except as to costs regarding which he 
ordered that each party should bear his own. 

Against this decree the plaintiff has presented a second appeal in which, 
amongst other grounds, he contends that “ the District Judge having accepted 
the findings of the Subordinate Judge, that the first defendant was guilty of 
committing waste and of forging receipts should not have interfered with the 
Subordinate Judge’s order as to costs," and that “ the plaintiff is under the 
circumstances at least entitled to proportionate costs." 

The second case arises out of Appeal No. 338 of 1891 on the file o{ 
the Subordinate Court of NortH Malabar. In this appeal the [382] 
Subordinate Judge, reversing the decree of the District Munsif, who dis- 
missed the suit with costs (Original Suit No. 72 of 1891 on the file of District 
Munsif of Cannanore), gave a decree for plaintiff as prayed for with costs 
throughout payable by first defendant. The first defendant has now preferred 
a second appeal, of which one of the grounds is that “ under the peculiar circum- 
stances of this case the Lower Appellate Court ought not to have decreed the 
payment of costs of this suit. " 

As a rule, costs decreed by a lower Court are not computed as part of 
the* subject-matter in dispute for the purpose* of assessing Court fees on an 
appeal, but when an appellant expressly questions the propriety of the order 
as to costs, when he treats the costs awarded as a matter separate and inde- 
pendent from the other reliefs given by the decree, and contends that even if 
the rest of the decree is upheld, the order as to costs should be modified in his 
favour, it is the practice in this office to add the amount of the costs in respect 
of whiqh there is a contention to the value of the other matter in respect of 
which the appeal is made for the purpose of arriving at the total value of the 
11 subject-matter in dispute.” Each of the above two cases being of this nature 
the appellant has been called upon to pay Court fee on the amount of costs 
disputed. 

Each urges that he i 9 nob liable to this payment on the general ground 
that costs form no part of the subject-matter in dispute. The authorities 
relied on for this contention are Doorga Doss Ghowdry v. Bamanauth Ghowdry 
(8 M. I. A., 262) ; Nilmadhub Doss v. Bishumber Doss (13 M. I. A., 85, s. c. 
3 B. L. B., 27) and High Court Proceedings, dated 10th November 1875, No. 
2739. 

The first case cited Doorga Doss Choivdry v. Bamanauth Ghowdry (8 M. 
I. A., 262) was an application to the Privy Council to admit an appeal with- 
out a certificate from the High Court. The substantive amount of the deree 
was below the minimum limit at which an appeal was allowed by the rules, 
but for the appellant it was argued that he was entitled to add the costs award- 
ed against him by the decree, such addition would have brought the figure up 
to the minimum limit, but the Privy Council held that “ the costs of a suit are 
no part of the subject-matter in dispute, and cannot be used for the purpose" 
for which the appellant sought to use them. 

In the second case Nilmadhub Doss v. Bishumber Doss (13M.I.A., 85, s.o. 
3 B.L.B., 27). a similar opinion seems to be indicated, though the necessity for 


983 



tUL 19 Mad. 888 in be makki [1896] 

[883] deciding the point did not arise. The third authority is a proceeding 
of the High Court passed on a question referred by the Aoting District 
Judge of South Canara as to whether “ when the objection taken by the 
respondent under section 348 (561) of the Code of Civil Procedure has reference 
only to so much of the lower Court's decree as disallows costs, any addi- 
tional fee is payable under section 16 of the Court Fees Act." The Court, while 
pointing out that its answer was not authoritative, stated in reply the opinion 
that no additional fee was authorized in the case referrejl, and quoted the 
dictum in the Privy Council case above cited, that “ costs are no pa,rt of the 
subject-matter in dispute." 

This proceeding seems exactly in point supposing the expression "subject- 
matter of the suit " used in section 16 of the Court Fees Act to be equivalent 
to “ subject-matter in dispute " used in schedule I of the Act. The plaintiff 
obtained a decree as prayed for, but his costs were disallowed and he appealed 
against that part of the decree disallowing his costs by putting in a memoran- 
dum of objections. 1 

My reasons for not accepting the decision as final, however, are first, that 
the proceeding disclaims any authoritative force, and, secondly, that the 
practice of the Registrar's office has never been brought into conformity with 
the rule laid down. The Privy Council ruling cited in the proceeding does 
not appear to be on all fours with the cases referred. In the case before the 
Privy Council it would appear that costs followed the result in the High Court, 
and consequently an appeal against the amount absolutely allowed by the 
decree involved an appeal against the order as to costs. In such cases, it is not 
the practice in the High Court to reckon in costas in computing the value of the 
subject-matter. If costs are in no cases to be regarded as part of the subject- 
matter in dispute, it would seem to follow that costs ought not to be permifted 
to be made a separate and independent subject of appeal. But if a separate 
ground of appeal on the subject of costs is permitted, then the apportionment 
of costs might be the only question raised in appeal, and then on the 
construction contended for an appeal might be filed free from Court fees. 

The ppint is of importance since it is of frequent occurrence, and as there 
is some doubt in the matter, I make this reference. 

Tbe question for decision is as follows : — 

[3843 " ‘When apart from, and independently of, any other reliefs which 
an appellant seeks in an appeal from a decree, he seeks distinct relief on the 
ground that by the decree under appeal the costs of the parties in the proceed- 
ings which terminated with the decree have not been properly assessed or 
apportioned, should the value of such distinct relief be reckoned as part of 
* the subject-matter in dispute’ for the purposes of the first schedule of the 
Court Fees Act, or should the said value be excluded from computation ?" 

Ryru Nambiar for Appellant in S. R. No. 13187. 

Mr. Wedderburn for the Government Pleader contra . 

Deoision. — The appellant has made the costs the subject-matter of 
dispute, and therefore a Court fee stamp is leviable. 

NOTES. 

[ See also (1912) 14 I.C., 284.] 
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APPELLATE CRIMINAL. 

The 23rd July 1896. 

Present : 

Mr. Justice Davies and Mr. Justice Boddam. 

Queen-Empress 

versus 

Vasudevayya.* 

Criminal Procedure Code, Act X of 1682, s. 419 — ‘ Presented 
The Criminal Procedure Code, s. 419, requires that a criminal appeal shall be delivered 
to the proper officer of the Court either by the appellant or his pleader. Where a petition of 
Appeal was'not presented to the Court, but was deposited in a petition box kopt for the con- 
venience of parties within the Court precincts and intended for the deposit of papers for the 
Court : 

Held , that it had not been presented and was rightly returned for legal presentation. 

CASE reported for the orders of the High Court under section 438 of the Code 
of Criminal Procedure by L. C. Miller, Acting District Magistrate of South Canara. 

The case was stated as follows : — 

“ I have the honour to forward the petition of pleader M. R. By. Pangal 
fiubba Row on behalf of Vasudavayya, accused in Calendar Case No. 510 of 
1895, on the file of the Stationary Second-Class Magistrate of Udipi, against 
•tffe order of the Acting Head Assistant Magistrate, rejecting the appeal against 
•the finding and sentence of the Sub-Magistrate, for the order of the High Court. 

[305] “ The petition of appeal was first placed in the petition box kept 
within the precincts of the Head Assistant Magistrate’s Court within the 
prescribed time. The Head Assistant Magistrate returned the petition with 
the follpwing endorsement, dated 11th January 1896 : — 

* ‘ Criminal appeals must be personally presented or by pleader.' 

“ The appeal was again presented in person, but on this occasion the 
Magistrate passed orders, dated 29th January, that ‘ the appeal is out of time 
and is therefore rejected.’ 

41 The High Court has held in the Criminal Revision Case 316 of 1884 
(Weir’s Criminal Rulings, 3rd edition, p. 1006) and in Queen-Empress v. Arlappa 
(I. L. R., 15 Mad., 137), that the transmission of an appeal by post was not a 
sufficient compliance with section 419, Criminal Procedure Code. But in this 
•case the appeal petition was placed in a receptacle kept for the convenience of 
parties within the Court precincts intended for the deposit of papers for the 
Court. If this be considered duly presented and a sufficient compliance with 
the provisions of the section, I request that the appeal may be ordered to be 
taken on the file and heard on its merits.” 

Counsel did not appear. 

Order. — As ruled by the learned Chief Justice in Queen-Empress v. Arlappa 
'(I. L. R., 15 Mad., 137) the word 4 presented ’ in section 419 of the Code of 
Criminal Procedure 44 evidently means that such petition shall be delivered to 
the proper officer of the Court either by the appellant or his pleader.” 

It is dear that what the law requires is that the petition of appeal be 
presented by one or other of those two persons, and not by anybody else. In 

* Criminal Revision Case No. 286 of 3806. 
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order to secure this, it is necessary that the presentation be made in person. 
So that the same reason applies for not recognizing a petition found in a peti- 
tion box as to one sent by post, namely, that it might have been deposited 
there by a third person who could not legally present it. The Head Assistant 
Magistrate was, therefore, right in returning the petition of appeal in this caso 
for legal presentation, and when that presentation was made, the appeal being 
time-barred was*rightly rejected. 


[386] APPELLATE CRIMINAL. 

The 4th June and 6th , 20th and 2 1st July , 1896. 

\ Present : 

Mr. Justice Subramania Ayyar, Mr. Justice Davies, and 
Mr. Justice Benson. 

Queen-Empress 

versus 

Kaliyani.* 

Penal Code — Act XLV of 1860 , s. 304 — Act dope with the knowledge that 
death would he a probable result. € 

Where the prisoner by gripping and squeezing the testicle . of deceased reduced them to- 
a pulpy condition thereby causing an injury which resulted in death dile to the shock so 
inflicted on the nervous system ; 

Held, PER Davies, J. f that the death was an unforeseen result for which prisoner could 
not be held liable, and that she ought to be convicted under s. 323, Penal Code. 

Held % PER SUBRAMANIA AYYAR and Henson, JJ., that death was a probable con- 
sequence of the prisoner’s act, and that she was guilty under s. 304, Penal Code, of culpable 
homicide not amounting to murder. 

Case referred by T. Weir, Sessions Judge of Coimbatore, for confirmation of 
the sentence of death passed upon the prisoner in Sessions Case No. 44 of 1896 
under section 374, Criminal Procedure Code, and APPEAL by the prisoner 
against the said sentence. 

Mr, Travers Drapes for the prisoner. 

Mr. J .0. Smith for the Acting Public Prosecutor in support of the conviction* 
On the 4th June 1896 the case was sent back to the Sessions Judge by 
Davies and Benson, JJ., for the evidence of Dr. Lancaster to be taken, and 
on receipt of the said evidence called for and upon hearing the arguments of 
counsel, the Court delivered the following judgments : — 

The same counsel appeared as on the previous hearing. 

Dayies, J. — Upon the further evidence given by the District Medical 
Officer, Dr. Lancaster, who was present at the post mortem t we have no reason 
to doubt that the death of Kalan was due to the injuries done to his testicles, 
and not to disease or other cause. And the evidence, as well as the admissions 
of his wife, Kaliyani, the prisoner, make it clear that it was she who caused 
those inj urie s by squeezing the testicles with her hand. 

* Referred Trial Case No. 24 of 1896. 
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[387] But in convicting her of murder and sentencing her to death, the 
Sessions Judge has not sufficiently taken into consideration whether the 
woman could have been aware that her act would in all probability lead to a 
fatal result, and so intended it. 

The gripping' and squeezing of the testicles is well known to be a very 
common form of assault in this country among the lower classes of the people, 
but in a lengthened experience of twenty- seven years as a Magistrate and 
Judge, Xihave never heard until now of a single case in which that particular 
form of assault, unattended by other violence , has proved fatal. And in the 
various works on Medical Jurisprudence that I have consulted, I have been 
able to find only one reported case of the kind." How then can we rightly 
attribute to this woman a knowledge that by her act — one so frequently 
committed among people of her class without ill effects — she would cause 
death or even be likely to cause it ? In my opinion, it is impossible to hold 
her responsible for so unforeseen a result, and J would acquit her altogether of 
any charge of culpable homicide. , 

The next question is whether she ought to be found guilty of causing 
hurt or grievous hurt. The only kind of grievous hurt that she might have 
intended to cause was emasculation, but that, like causing death is not shown 
to be at all a probable result of squeezing the testes merely by the hand, and 
therefore it cannot be taken that she contemplated it. 

The fact is that she and her husband were having a fight, in the course of 
which she attacked him in the way stated. That has been her account from 
the beginning, and here again it seems to me the Sessions Judge has done her 
scant justice in not giving some weight to the* provocation she undoubtedly 
received. Her husband was ill and was trouble some in consequence. She tried 
to keep him quiet by pushing him down. He bit the little finger of 
her right hand, and they fell together by a raggi stone where a knife lay. Her 
husband seized this knife and made a dash at her throat with it. She then 
proceeded to maul him in the way described while he tore at her hair, and it 
was in this encounter that they were seen by the two eye-witnesses and 
separated. The rest of the woman’s story is well corroborated by the eye- 
witnesses and the medical evidence. The second witness, Aaron, admits that the 
[358] woman complained to him that her thumb (it really was the little finger) 
had been bitten, and, though he professes to have seen no marks of the bite, 
the Hospital Assistant did find marks on her little finger which he says may 
have been caused by a bite. The third witness, Karuppan, further states that the 
woman told him that her husband had cut her with a knife on the throat and that 
he saw a slight mark there which was bleeding — and the Hospital Assistant, 
who saw this mark also, says it may have been inflicted with a knife. There 
was, in fact, a knife lying at the spot, which the prisoner at once pointed out as 
the knife that had been used. Though the Hospital Assistant is of opinion that 
the wound on the neck was self-inflicted, because it was ‘ fine/ his opinion is 
entitled to no weight in the face of the fact that the wound was seen in 
existence by the third witness at the termination of the fight before there was 
time for concoction, and after the fight the woman was kept under guard and 
had no opportunity to cause the wound without being detected. So that I am 
satisfied that the woman’s story is substantially true. 

The only point remaining is whether in the circumstances she was justified 
in using the violence she did to her husband. The effect of that violence, 

* The case of Moobrack in 1845 (vide page 479 of Chevers’ Medical Jurisprudence). 


987 



IX.B. 19 Mad. 399 


QUEEN-EMPRESS V. 


according to the evidence of Dr. Lancaster, was much bruising of the* glands 
and their reduction to a pulpy condition. Considering that her husband was 
admittedly in an enfeebled condition and not fit to move about according to 
the prisoner’s own statement, that she appears to have commenced the assault, 
and that the injuries she received were trifling and her husband was not strong 
enough to do her any serious harm, I consider that she was not entitled to 
resort to the extreme measure she* adopted to defend herself from his feeble 
attacks — she being as described a woman of strong physique. Whatever 
provocation she received from her husband, she appears to have brought upon 
herself by a too hasty temper (I am taking her own account, the only one we 
have of the origin of the quarrel) and that provocation was not really grave 
enough to excuse her in inflicting what must have been the most excruciating 
pain upon a man already suffering from severe sickness. I would, therefore, 
find her guilty of the offence of voluntarily causing hurt under section 323 of 
the Penal Code and sentence her to six months’ rigorous imprisonment, to 
count from this date. The maximum sentence for the offence is one year and 
fthe has already been in jail for more than {pur months. 

[389] BenBOAf J. — In this case a woman named Kaliyani has been con- 
victed of having murdered her husband, Kalan, and has been condemned to 
deaths 

The facts of the case are briefly as follows : — 

Kalan was a postal runner, and lived with his wife, the accused, on the 
Coffee Estate of Mr. Beaver at Kollakombe. The wife worked as a cooly on 
the estate. On the 22nd of February last Kalan was seized with violent 
vomiting and purging which continued up to ftie 28th February. At 6 A.M. 
on that day Aaron, the second witness, who lives within five or six yards of 
Kalan’s house, and who is both a school master and a writer on the estate, 
heard Kalan cry out “ Ey-Eyoh, she is biting my.testicles,” and on running to 
Kalan’s hut, saw him lying at the entrance on his back. The accused was 
sitting on Kalaa’s chest, holding his throat with her right hand and twisting 
and pulling his testicles with her left hand. Her hair was waving in Kalan’s 
face, and he was pulling it and crying out “ Ey-Eyoh ! ” Aaron called .on her 
three times to let go her hold of her husband’s testicles, but she would not. He 
then threatened to send in the Pariah, Karuppan, (third witness) who had come 
with him and finally did send him to the door, whereupon she loosed her hold. 
Kalan then stood up, with difficulty, and reached the door, where he fell 
down with a cry of pain, pointing to his testicles and saying “ See, sir, she has 
bitten me.” This is the account given by Aaron. He looked at the testi- 
cles and noticed some bleeding. Substantially the same account of the occur- 
rence is given by the cooly, Karuppan, (third witness) who ran to the spot at 
the same time with Aaron, but he denies that Kalan said his testicles were 
bitten. He says that the words used by Kalan were “ Sir, she had seized and 
twisted the testicles : they are paining and wounded : bring some water that 
I may pour it on the wound.” Aaron adds that he asked the accused what 
was the cause of the quarrel, and she replied “ Look at my thumb : he has 
bitten me.” He looked at her thumb, but could not notice any mark of a bite 
on it, or any injuries on the woman. Aaron then ordered Karuppan to keep 
watch over Kalan and his wife, and he himself went to call the roll on the 
estate. After he had gone, Karuppan asked Kaliyani why she had acted in 
this way to her husband, who was already sick, and she replied “ Sir, he came 
to cut me with a knife : it is true I twisted his testicles,” and she pointed to 
the front part of her throat where there was a slight slit, which was slightly 
[380] bleeding. She also showed a knife near the door with which she said 
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that Kalan came to stab her. After rollcall Aaron told Mr. Beaver what had 
happened, and they then, at 8 A.M., went to Kalan's hut. Mr. Beaver found 
him in a very weak state. Kalan told him that “ his wife had assaulted him 
grievously that morning — sitting on his chest and strangling him with one hand, 
and subsequently biting him on his testicles.” Mr. Beaver asked the accused if 
she had done so, and she said that she had pinched but not bitten them. Mr. 
Beaver asked Kalan the reason of the assault, and he said that, 'being very cold 
in the morning, hfc asked his wife to make a fire for him, whereupon she got in 
a great femper and assaulted him as above described. The accused did not say 
to Mr. Beaver that she had been assaulted by her husband, and made no com- 
plaint of ill-treatment by him, and, though present when Kalan told his story, 
made no objection to it except by denying that she took certain money. 
Mr. Beaver thought that Kalan was dying, and, knowing that he had saved 
money, asked him if he wished him to take charge of it. Kalan said that he had 
Rs. 300 in two tins in the house. They searched for it, but could not find it. 
Kalan then accused his wife for having made away with it, but she emphati- 
cally denied knowing anything about it. Kalan was then removed to the Post 
office and died the same morning at 11-30 o’clock. Karuppan was left in 
charge of the accused at Kalan’s hut. About noon she asked leave to go and 
ease herself, and, on her return, she showed Karuppan two tins of rupees say- 
ing, 11 This is the money we have earned : I have got it with me.’* The tins con- 
tained over Rs. 200, and were made over to the Magistrate who arrived soon 
afterwards, Kalan’s body was taken to Coonoor, and a post mortem examina- 
tion was made by the Hospital Assistant and Surgeon -Lieutenant-Colonel 
Lancaster, the District Medical Officer of the Nilgiris. Only the former was 
examined at the trial before the Sessions Court, but, after the case was 
referred to this Court, we desired the Sessions Judge to obtain the evidence of 
Dr. Lancaster also. It shows that there was a wound on the front part of 
the scrotum, probably produced by a wrench or twist. There were no 
marks of any teeth on the scrotum, but the wound was covered with dried 
blood. On opening the scrotum, the testicles, or glands proper were found 
to be “ very much bruised and reduced to a pulpy condition.” There 
was no apparent disease of the testicles. Their condition was due not 
to disease but to injury, and Dr. Lancaster considered that a pro- [361] 
longed severe squeeze of the testicles, even with the left hand of the 
accused, would have been sufficient to produce the appearances which he saw 
at the post mortem . He considered that the injury to the testicles was the 
cause of Kalan’s death, and added that, even if the man had been in sound 
health, the injury would have caused his death. The Hospital Assistant says 
that the testicles were “ almost absolute pulp. No solid parts remained,” and 
was positive that shock from injury to the testicles was the sole cause of death. 

Such is the evidence for the prosecution. The accused called no witnesses 
for her defence, but it is now necessary to examine her various statements. 
Those made to the witnesses have been already noticed. On the 28th February, 
just after Kalan's death, she was examined by the Magistrate, and she then 
stated that Kalan was leaning against the wall and she hit him on the shoulder 
to make him lie down. She adds, “ He bit the last finger of my right hand 
on account of anger. I pressed and seized his cheek, mouth, asking him to 
let off my hand. As soon as I seized his mouth he seized the hair of my 
head with his right hand, sat down and pushed me down. I had placed the 
knife now shown me on the ragi stone. He took that knife and wounded me 
in the neck. I felt, saying 1 he cuts the neck.’ Nothing was got. Histe6ti» 
cles came in contact with my hand. I pinched the testicles with my nail and 
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pulled.” On the 25th March she again made a statement to the Magistrate. 
In it she said nothing about having hit her husband, but stated that he fell 
more than once in the fire, and that, on her picking him up a second time, 
he bit her little finger, and she then details the quarrel in much the same 
language as before. Her statement at the trial was to the same effect. 

As to the character of the offence committed by the accused, it must be 
determined mainly by reference to her intention and the knowledge which she 
had as to the probable effect of her violence. The Sessions Judge has found 
her guilty of murder, being of opinion that “ the horrible nature of the injury 
(having regard especially to the relationship of the parties), and the persistent 
force which must have been used, point clearly to an intention to couse death” 
He also thought that some weight should be given to the fact that Kalan, 
after having eaten of food prepared by the accused on the 22nd February, at 
once showed signs of having been poisoned, and to the fact that traces of 
arsenic were found in his stomach* and [362] kidneys and liver after death. 
Apparently the suggestion is thaK the accused intended to poison Kalan, and that 
it is therefore to be inferred that she intended to kill him when she grievously 
assaulted him. On this point I think the Judge is in error. The accused was not 
charged with having given poison to her husband, and had no opportunity 
of meeting the suggestion or of explaining the symptoms indicative of poison. 
It may be that the deceased was taking some native medicine in which, as is 
well known, arsenic often forms an ingredient. No doubt Aaron says that 
Kalan refused medical aid, and seemed to think that his wife was killing him, 
and it may be that enquiry would elicit sufficient grounds for charging Kaliyani 
with having attempted to poison him. Hut fgr the purpose of the present 
trial, I think the indications of poisoning should be put aside altogether, for the 
reasons already stated, and the intention and knowledge of the accused should 
be gathered from the other facts and probabilities of the case. 

I agree with the Sessions Judge in finding that the accused’s version of the 
affair, viz., that she acted in self-defence when her husband pushed her down 
and attempted to cut her throat with a knife, cannot for a moment be accepted. 
It is to be observed that she said nothing about the knife to Aaron when he 
questioned her as to the cause of the quarrel, but drew his attentioil to an 
alleged bite on her thumb, of which, however, Aaron could find no trace. It 
was not until after Aaron had gone away that she apparently saw a knife lying 
by the ragi stone, and then told Karuppan that the deceased had come to cut 
her with the knife, and pointed to a slight bleeding scratch on the front of her 
throat. The nature of this injury is accurately stated in the certificate and 
evidence of the Hospital Assistant who examined the woman. In his certificate 
he describes it as consisting of “ six very fine linear scratches in front of the 
throat, li inches long, but very superficial, and another linear scratch below 
it,” and he gives a diagram of the injury thus — 


In front of throat. 


[3(8] In his evidence the Hospital Assistant described them as “like thread 
marks,” and he saw no blood oh them. I examined the knife in Court and 
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found the edge smooth and incapable of inflicting such a wound, apart from the 
extreme improbability of an angry man being able to do so much, and no more, 
when armed with a knife and engaged in a deadly struggle with a woman. I have 
no doubt at all but that these scratches were inflicted with the human nail, rough 
and serrated as it would probably be in the case of persons of the accused’s rank 
in life. They may have been self-inflicted as the Hospital Assistant thought, or 
they may, as 1 think is more probable, have been inflicted bydCalan in strug- 
gling with the woman. It is to be observed that the accused said nothing 
about tiie knife when Mr. Beaver questioned her as to the cause of the quarrel. 
Mr. Beaver understands Canarese, the language of the parties, well, and spoke 
to them in that language. He was the employer of the accused, and she would 
certainly have told him if she had any such justification for her assault. She 
not only made no such plea, but did not deny the version given in her 
presence by Kalan, viz., that when he asked her to make a fire she got in a 
great temper and assaulted him in the manner stated. Lastly, I observe that 
she makes no reference to the knife in the account of the occurrence given in 
her appeal memorandum. I conclude then that the allegation regarding the 
knife is wholly false. As to the minor injuries, she complains of having been 
bitten by the deceased, but Aaron did not see any injury on her. She made 
no complaint of injury to Mr. Beaver, and the Hospital Assistant describes 
the so-called bite as “three small bruises on the little finger,” which he thinks 
might have been a bite, or might have been caused in the struggle. The bruises, 
however caused, were quite trifling injuries, and could form no justification for 
the grievous assault committed by her. There is, apparently, no reason to 
doubt the truth of the statement made by the deceased to Mr. Beaver that 
when he asked the accused to* light the fire for him she got into a great temper 
add assaulted him. The reason for the assault no doubt seems hardly suffi- 
cient, but I think it probable that she was angry with him for his intention of 
sending away his money to his village instead of giving it to her. He seems 
to have known that he was going to die, and he asked Aaron on the previous 
evening to send the money to his village by Post office order. The accused’s 
statements show that she claimed the money [364] jointly with her husband, 
and was only prepared to let his brother have a little of it as a matter of grace. 
Even on the morning of the assault, and before Kalan’s death, she had made 
away with the money, though protesting that she knew nothing about it. 
Throughout her statements the money has occupied a most prominent place. 
It may well have occurred to her that if her husband should die, she would be 
able to secure all the money, instead of allowing it to be sent away to Kalan’s 
village in Mysore. However that may be, it is certain that in the quarrel with 
Kalan she resorted to a form of attack not very uncommon among women of 
her class, and did so with such force and persistence that she reduced the 
man’s testicles to pulp and killed him by the shock thus given to the nervous 
system. If she was then thinking of the money, and intended to kill 
the man or knew that death would most probably result from the act, 
she would be undoubtedly guilty of murder. It was, however, suggested 
that this form of attack is so common and so rarely fatal that she could 
have had no such intention or knowledge and ought to be found guilty only 
of having voluntarily caused hurt. Norman Chevers, however, says that this 
form of assault is “ extremely liable to prove fatal ” (Medical Jurisprudence, 
p. 478, Ed. of 1870), and Surgeon-Lieutenant-Colonel Lancaster says that the 
injuries would have proved fatal even “if the man had been in sound health." 
I think, too, that great weight must be given to the fact that the man was then 
in an extremely weak condition, having been vomiting and purging continuously 
for six days. All this was well known to the accused. He was so weak, as 


991 ' 



I.L.R. 19 Mad. 863 queen-empress i>. 

she herself says, that he fell several times that morning when trying to moA 
about before the assault. When the woman seized his testicles she must have 
done so because she knew that they were a vulnerable part where she could 
cause him the maximum of pain, and when she continued to squeeze and pull 
and twist them, notwithstanding his cries, and notwithstanding the interference 
of Aaron and Karuppan, it seems difficult to say that she did not intend to cause 
his death or know that she was likely to do so. Looking, however, to the 
ignorance of women of her class, and to their indifference kvphysical pain, I 
am disposed to give her the benerb of the doubt, and to acquit her on the graver 
charge of murder. She may, perhaps, not have intended to kill her husband, 
or have known that death would most probably result from her assault. She 
must, however, in [368] my opinion, have known that death would b e a probable, 
if not the most probable, result of her act. She was, therefore, in my judgment, 
guilty, at the least, of culpable homicide nob amounting bo murder. I^would 
alter the conviction accordingly, and, looking to all the facts of the case, I would 
sentence her to seven years’ rigorous imprisonment. 

In consequence of the difference of opinion between their Lordships the 
Honourable Mr. Justice Davies and the Honourable Mr. Justice Benson, the 
case was referred to a Third Judge, the Honourable Mr. Justice SUBRAMANIA 
AYYAR, as provided by sections 378 and 429 of the Criminal Procedure Code. 

Mr. Travers Drapes for the Prisoner. 

The acting Public Prosecutor (Mr. N. Subramaniam) for the Crown. 

Subramania Ayyar, J. — The facts of the case have been so fully referred 
to by my learned colleagues that it is unnecessary for me to repeat them. It 
is indisputably established thatKalan died in consequence of the injuries inflicted 
upon him by his wife, the accused, on the 28th February last. As to the 
charge of murder as well as the question whether the accused intended to 
cause Kalan’s death, my learned colleagues are agreed that the finding should 
be in her favour. Though my mind is not quite free from doubt on the point, 
yet I assume that the unanimous conclusion arrived at by my colleagues is 
binding upon me. Even if it were otherwise, considering that the circumstances 
which chiefly create the doubtin my mind, viz., the fact that the violent vomiting 
and purging from which the deceased suffered for several days commenced 
shortly after he took the food given to him by the accused on the 22nd February, 
his belief that he was poisoned and lastly the discovery of traces of arsenic in 
his stomach, kidney and liver, were in the course of the preliminary enquiry 
and the trial not directly brought forward by the prosecution, as they ought 
to have been, so as to give the accused a full and proper opportunity of meeting 
them, I feel I cannot but, particularly at this very later stage of the case, leave 
those circumstances entirely out of my consideration. The chief question is 
what offence then did the accused’s act amount to ? In determining this ques- 
tion it is necessary to bear in mind the nature and extent of the injuries, to- 
gether with the circumstances in which they were inflicted, and the knowledge to 
be attributed to the accused with [366] reference to the consequences likely 
to flow from such injuries, according to general experience. Now at the time the 
deceased was attacked by the accused he was, she wellknew in an extremely weak 
state of health, since he had been suffering from violent vomiting and purging 
continuously from the 22nd up to thedate of the offence. The evidence shows that 
he was scarcely able to move about. In this very enfeebled condition he was found 
on the morning of the day of his death stretched on the ground, with the aocused, 
a womah of strong physique, sitting on his- chest, pressing his throat with one 
hand and twisting his testicles with the other. The witnesses, Aaron and Karup- 
pan, who came to the spot in consequence of the cries of the deceased, asked her 
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to desist, but sh 9 would not and did not stop the twisting until Karuppan went 
in for thepurposeof preventing further injury. That the pulling and wrenching 
by the accused must have been attended with considerable force and persisted 
in for a comparatively long time is manifest from the almost absolutely 
pulpy condition in which the medical witnesses found the parts injured. Jn 
acting so as to produce such an extraordinary result, can it be reasonably 
said that the accused did not know she was likely to cause the death of her 
husband ? The argument on her behalf is that similar assaults are frequent 
in this country, but yet they rarely, if at all, prove fatal, and therefore a 
knowledge that death will probably result from such injuries ought not to be at- 
tributed to the accused. I am unable to accede to this argument, for it is 
impossible to deny, as pointed out by Dr. Chevers in his work on Medical 
Jurisprudence, that this form of assault is extremely liable to prove fatal. 
That such assaults have resulted in death is shown by the cases referred 
to in the work above cited and by others which have come to my notice. Ono 
specific recent instance which I have been able to trace is Criminal Appeal 
No. 391 of 1893, and curiously enough it came from the very district in which 
the present case happened. There the body of the deceased bore marks of 
violence on the throat and the scrotum, which latter was swollen to the size 
of a cocoanut. The Hospital Assistant, who conducted the post-mortem 
examination, thought that the immediate cause of death was strangulation, 
but he added that the swelling in the scrotum should have resulted from 
squeezing, which was enough to have caused death independently of any other 
violence. The first accused in the case who, the evidence showed, must have had 
a [367] share in the inflictiop of the injury was convicted of murder by the 
Sessions Judge. On appeal, the learned Chief Justice and Shephard, J., 
upheld the conviction, observing that the medical evidence showed that the 
man, in all probability, died of injury to the scrotum. I should also nob omit 
to remark that the knowledge that injuries like those in question are highly 
dangerous to life is not confined to medical men, since the same is shared widely 
by other people as well. I doubt whether any person of ordinary sense and 
•understanding, even among the lower orders in this country, is roally ignorant 
that violent blows or kicks administered on the parts in question might and 
would probably result in death. 

In these circumstances, it seems to me unsafe to hold that a person who 
so effectually destroys the delicate parts of a man's body, as the accused 
did here, does nothing more than what in law would amount to hurt. There 
may be cases in which the Courts would be bound to say that a person who 
inflicts such injury should be taken to have known that death would be the 
most probable consequence. In such cases the act may amount to murder. 
Here I certainly think that the accused should be held to have known that 
death would at all events be a probable , if not the most probable , consequence, and 
I have, therefore, no hesitation in agreeing with Benson, J , that she should be 
found guilty of culpable homicide not amounting to murder. 

Next as to the question of sentence. Here also I am unable to take a 
lenient view of the case against the accused. No doubt her story that she was 
acting in self-defence was put forward from the very commencement. But the 
different versions given by her from time to time as to what is said 
to have taken place are, in some very material respects, contradictory. 
The most important of her allegations, viz., that the deceased attacked 
her with a knife and hurt her, I totally disbelieve, and I think that 
the superficial scratches found on her throat and said to have been 
caused by the knife were, probably, as surmised by Benson, J., produced 
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by the deceased’s nails in the course of the struggle. Tbe probable ex- 
planation for the slight wound on one of her fingers is perhaps similar. .And, 
considering the extremely poor condition in which the deceased was on the- 28th 
in consequence of his prolonged and exhausting illness, it is difficult to suppose 
he could have then done anything so as to produce on her mind the appre- 
hension that he was about to do serfous harm to her person. What, in truth, 
[868] displeased and prompted her to attack the deceased appears to have been 
the direction given by him on the 27th to one of th9 witness^ in the case to 
send away to his (the deceased's, brother the cash in the house amounting to 
over Es. 200. This direction the accused seems to have much resented and 
the fact that, before she attacked him, she had without his knowledge taken 
possession of the money and secreted it, suggests that her brutal treatment of 
the man was not altogether really due to any grave provocation given by him 
at the time of the attack. In these circumstances, any punishment less than 
that proposed by Benson, J., would, in my opinion, be inadequate, 
v The result is the conviction of the aecused must be, and is hereby, altered 
into one under section 304, Indian Penal Code, and the accused is sentenced 
to rigorous imprisonment for seven years. 
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ORIGINAL CIVIL. 

The 10th August , 1896 . 

Present : 

Mr. Justice Subramania Ayyar. 

Simon and others (Plaintiffs) 

versus 

Hakim Mahomed Sheriff (Defendant.)* 

Promissory note — Contemporaneous collateral agreement consistent with the terrm 
* of the promissory note — Suit properly brought under Chapter XXXIX , 

Civil Procedure Code . 

The plaintiffs advanced money to defendant for the supply of certain goods. On defen- 
dant’s failure to supply the goods, plaintiffs pressed for repayment and a promissory note 
payable on demand for the amount due was executed , at the same time an agreement w*b 
entered into by defendant to liquidate the amount due on the promissory note by fortnightly 
consignments, the first consignment to be made within fourteen days of the date of the 
promissory note. On defendant’s failure to send the consignments as promised a suit was 
brought under Chapter XXXIX, Civil Procedure Code : 

Held, that the suit was rightly filed under Chapter XXXIX, that the agreement to liquid- 
ate the amount due by fortnightly consignments was a collateral undertaking consistent 
with the existence of the note containing an absolute promise to pay, that such collateral 
agreement' was no answer to the suit on tbe promissory note and that the r plaintiff was 
entitled to a decree. 


♦ Civil 3uit No. 117 of 1896. 
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[869] Suit under Chapter XXXIX, Civil Procedure Code, for Rs. 7,331-8-7, 
being principal and interest due on a promissory note, dated 2nd May 1896, 
payable on demand and executed by the defendant. Demand was made on 19th 
May 1896. The plaint was filed on 6bh July 1896. On 24th July 1896 the 
defendant moved on a petition for leave to defend under section 533, Civil Pro- 
cedure Code, supported by an affidavit to the following effect : — 11 1 admit the 
promissory note of the 2nd May 1896, but say that, when I executed the 
same, I gave an undertaking in writing to the plaintiffs in pursuance of an 
agreement come to with the latter at the time through their attorneys, Messrs. 
Wilson & King, whereby I agreed to ship fortnightly through the plaintiffs 
free consignments of not less than Rs. 2,000 in value each until tho note 
should be liquidated, the first of such consignments to be made at the expiration 
of fourteen days from the date of the promissory note. 

“ I further admit that, ‘ owing to untoward circumstances over which I 
had no control, I was not in a position to make a shipment as per terms of 
the foregoing written undertaking on the date mentioned therein ; but say thi|t 
on the 30th May last I sent two fespectable persons, C. Ghulam Muhammad 
Sahib, a merchant, and Inayat Hussain Sahib, Manager, Registration Depart- 
ment, Deputy Collector’s Office, to treat with the fourth plaintiff in view to 
substitute a new agreement more favourable to me in the place of that men- 
tioned in the previous paragraph, the terms of the new agreement being that a 
sum of Rs. 1,000 was to be paid down at once and monthly payment of 
Rs. 500 to be made on the 1st July, 1st August and 1st September 1896, and 
thereafter payments of Rs. 1,000 monthly to be made on the 1st day of every 
calendar month commencing from 1st October next This arrangement was 
takeover the plaint promissory note and all anticipated shortfalls, and the fourth 
plaintiff, as I am informed and believe the same to be true, accepted the pro- 
posed terms on behalf of his firm and received Rs. 1 ,000 then paid into his 
hands by the aforesaid persons on my behalf and faithfully promised to give me 
through them a letter embodying the foregoing terms, together with a receipt 
for the sum of Rs. 1,000 then paid into his hands on the Monday following. 

“• But in breach of the foregoing agreement, the plaintiffs’ firm failed to 
send me the promised letter embodying the new terms, but sent instead a 
receipt for Rs. 1,000 on account of a re-draft for Rs. 1,369-11-10, of which I 
had no previous notice. 

[870] 11 1 charge the plaintiffs have acted in bad faith. I am advised 
that this is a good case for me to enter my defence on merits.” In reply 
thereto the fourth plaintiff filed an affidavit denying the alleged substituted 
agreement and admitting receipt of Rs. 1,000 paid on behalf of the defendant, 
but alleging that it was paid by a Muhammadan without apy instructions as 
to the account against which it was to be placed and that consequently the 
plaintiff had appropriated it towards another re-draft which was due and had 
been, presented to the defendant more than once for payment. 

'Mr. Ryan for Defendant (Petitioner). 

Mr. Norton for Plaintiffs. 

The Court refused leave to defend. 

Mr. Ryan for the defendant moved on 27th July 1896 for an order 
precluding the plaintiffs from proceeding with this suit under Chapter XXXIX, 
Civ^il Procedure Code, on an affidavit sworn by defendant as follow*: — “I admit 
the plaint promissory note of the 2nd May 1896, but say that, when I executed 
the saipe, I gave an undertaking in waiting , tp the plaintiff in pursuance of 
an agreement come to with the latter, at the time: through their attorneys 
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Messrs. Wilson & King, whereby I agreed to ship fortnightly through che 
plaintiffs free consignments of not less than Bs. 2,000 in value each until the 
note should be liquidated— the first of such consignments to be made at the 
expiration of fourteen days from the date of the promissory note. 

“ The promissory note was a part only of the agreement entered into 
between me and the plaintiffs and *my obligation under the said promissory 
note is modified by the agreement in writing referred to in paragraph 1.’* 

Mr. Ryan for defendant, 'phere was a written agreement at the c time of 
the promissory note that modifiud the liability under the so-called note and 
made it not a promissory note under the Negotiable Instruments Act. To see 
what the agreement was, we must look at the whole contract and construo 
both documents together. The agreement made at the time of the note shows 
how the note was to be liquidated, viz,, by consignments and in no other way. 

[By Court. — What if you made no consignments ?] 

Mr. Ryan . — Then the money would be due. But looking at the whole 
agreement the liability to pay money is conditional on the failure to consign. 
In that view, the note is not unconditional. You cannot paste a piece of 
paper over one part of an agreement. 

[371] [By Court. — Suppose you fail to consign for five years, what is the 
plaintiffs’ position ; can he sue ?J 

Mr. Ryan. — Yes, but not on the note ; this is not a promissory note. It 
never was a promissory note. Negotiable Instruments Act XXVIII of 1881, 
section 4. There is here a contract to deliver goods in lieu of paying money ; 
in other words a sale. 

[By Court. —Then he could only sue for damages for breach.] * 

Mr. Ryan. — On failure to deliver. He has a right of action on the 
agreement. 

[By Court. — Was this promissory note delivered as an escrow ?] 

Mr. Ryan . — No. There was an immediate liability controlled by the con- 
temporaneous agreement. He cited Bowerbank v. Monteiro (4 Taunt, 844) 
and Carr v. Stephens (9 B. & C., 758). 

Mr. Norton for plaintiff. The contemporaneous agreement is collateral 
to the promissory note. There is only an agreement not to sue on the note if 
consignments were made. The note can be sued on by itself. 

Judgment. — The plaintiffs advanced a sum of money to the defendant on 
his promising to supply certain goods. He, however, having failed to do so, 
the plaintiffs instructed their solicitors, Messrs. Wilson & King, to take steps 
for the recovery of the amount advanced. When the defendant learnt this, he 
requested the solicitors, through his vakil Mr. Ambrose, that they should 
defer taking legal proceedings. Thereupon Messrs. Wilson & King addressed 
to Mr. Ambrose, on the 2nd May 1896, Exhibit I, which is as follows : — 

14 With reference to my conversation with you this morning regarding 
Messrs. Carl Simon's claim against Ghouse Sheriff Sahib and Co., I am 
instructed to inform you that they are prepared to stay proceedings on your 
clients giving them an on-demand promissory note for the amount due 
up to date, viz., Bs 7,189-9-11, plus Bs. 21, costs already incurred by 
them, such promissory note to carry intejpst at 9 per cent., and on your 
elient undertaking to ship fortnightly through our clients, free consign- 
ments of not less than Bs. 2,000 in value each, until the note is liqui- 
dated. The first of such consignments to be made at the expiration of 
fourteen s from the ^date. If these tqrms are , agreeable to your client, 
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please send us a promissory note in the terms above mentioned signed by 
[372] your client and a letter also signed by your client undertaking to make 
the above shipments. The above offer is open until 3 P. M. to-day and is made 
without prejudice to our clients’ strict legal rights.” This offer was accepted 
hy the defendant, who executed Exhibit A and forwarded with it Exhibit II 
which runs thus ■: — “ With reference to the promissory note (Exhibit A) executed 
by us this day in your favour for Rs. 7,210-9-11, we undertake to ship 
fortnightly through you free consignments of not less than Rs. 2,000 in value 
each, until the promissory note is liquidated, the first of such consignments to 
be made within fourteen days from this date.” Admittedly, the defendant did 
not send any consignment as he promised to do. 

The present suit for the recovery of the amount due under Exhibit A was 
instituted under Chapter 39 of the Civil Procedure Code. The defendant 
applies for leave to defend on the ground that if Exhibit A and Exhibit II are 
taken together, it will be seen that the former was not a mere promissory note 

and the suit would not lie under the chanter quoted. * 

• 

Of course parties to what purports to be a more promissory noto may, con- 
temporaneously with its execution and delivery, enter into another agreement 
with reference to such instrument. The terms of that agreement may, on the 
one hand, be so inconsistent with the terms of the document, purporting to be 
a promissory note, as to render it clear that the parties never intended to 
invest what seems a promissory note with the attributes of an instrument really 
of that description. On the other hand, the terms of the agreement may go 
to show that it was not intended that the document which on the face of it is 
a promissory note, should not operate as such. In the former class of cases 
thcPtwo agreements must bo construed to be parts of but one contract, not 
severable by the Court for the purpose of giving to one of the two parts, an 
effect, that it would have had, if such part alone formed the whole contract. 
In the latter class of cases the agreements are treated as distinct contracts 
capable of standing side by side. 

The contention on behalf of the defendant seemed to be that the present 
case fell under the first class of cases. Now if, as in Hartley v. Wilkinson (i 
Camp., 127), the unconditional promise to pay contained in Exhibit A were 
qualified into a conditional one by Exhibit II, the [373] former instrument 
cannot of course be held to be a promissory note. Manifestly, however, no 
such qualification is found to exist in Exhibit II. Again if, as in Leeds v. 
Lancashire (2 Camp., 205), the effect of Exhibit II were to render the amount 
mentioned in Exhibit A a sum not certain that also would be fatal to the view 
that the latter document is valid as a promissory noto. But it cannot be 
pretended that Exhibit II affects in any way the certainty of the amount 
payable under Exhibit A. Yet again, if the provisions to be found in Exhibit 
II had been inserted in the same paper as Exhibit A and as a part of the 
contract to pay the amount therein mentioned, then the instrument would of 
course have had to be declared to be one containing more than what a proper 
promissory note should contain, and therefore not a negotiable instrument, 
compare [Kirkwood v. Smith (1896) 1 Q. B. I)., 582)J . For, in the case just sup- 
posed, the circumstance that all the provisions were thus linked together in one 
and the same document would by itself lead, almost irresistably to the conolusion 
that the intention was to make the promise to pay the money and the agreement 
to send the free consignments, terms of the same indivisible contract. Hero, 
however, the two agreements are evidenced by separate documents, and the fact 
thatthe parties thought it necessary to make the undertaking set forth ‘inExhi bit 
II, quite distinct from the promise to pay mopey, contained in Exhibit A, is 
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pregnant against the suggestion that the parties meant to qualify the negoti- 
able character of the latter instrument. That the requisition that free consign- 
ments should be sent by the defendant emanated, not from him, but from the 
plaintiffs, is strongly in favour of the view that so far as the latter were 
concerned, the arrangement about these consignments was merely a supple- 
mental provision made for securing a speedy realization of the debt due to 
them, and by no means intended to derogate in any way from their right, as 
payees under the promissory note, to demand unconditional payment of the 
sum due. As to the defendants intention, the circumstance that, “until the 
present contention was put forward about three weeks ago, he had spoken of 
Exhibit A as a promissory note and acted upon the footing that it was such, 
cannot but lead to the inference that he also intended it to be a valid promis- 
sory note. 

Such being my opinion of the transaction with reference to the circum- 
stances in which the two documents came into existence, is [374] there any- 
thing in the provisions contained in Exhibit II, which compels me, in spite of 
the obvious intention of the parties as explained above, to decide that Exhibit 
A is not in reality a promissory note ? The learned counsel for the defendant 
seemed to argue that, reading the documents, in question, together, it must be 
held that the plaintiffs agreed not to enforce payment of the amount of the 
note until the defendant had had time to send free consignments sufficient to 
discharge the debt. I have no doubt that the plaintiffs meant to wait and 
would have waited if the defendant was at all inclined to keep his engagement 
to forward such consignments. But I should hesitate to say that they entered 
into a legally binding arrangement not to claim payment before the expiry 
of the period during which the consignments were to be sent. I thipk it 
would be scarcely reasonable to hold that the plaintiffs entered into such a 
contract with the defendant, simply because they were prepared to afford him 
facilities for his repaying the money due to them, in the manner contemplated 
by Exhibit II. But suppose that the plaintiffs legally bound themselves 
to wait, as suggested on behalf of the defendant, it is difficult to see how 
that renders Exhibit A the less a promissory note. The reasoning on which 
the decision of the House of Lords in Salmon v. Webb and Franklin (3 H. L. 
Cases, 510) rests, is clearly in favour of the view that an agreement by the 
payee not to enforce payment of the debt due under a promissory note, for a 
limited time does not, in any way, trench upon the negotiable character of the 
instrument. In that case, it was found that the payees of a promissory note, 
payable on demand, had entered into a contract with the maker of the note and 
with certain other parties who, like the maker himself, had an interest in the 
money, lent under the note, that no suit should be brought thereon till the 
youngest of the persons, so interested, had arrived at a certain age. Neverthe- 
less, the payees sued on the note duriog the life time of the specified individual 
and before he had attained the age fixed. The agreement referred to was 
pleaded by the maker as a defence to the claim. Baron Parke in stating 
the opinion of the majority of the Judges, who were consulted on the occasion, 
expressed himself thus : 11 My brother Erie thinks that upon the facts stated 
in the plea, 'the defendant did not intend to deliver the note so as to make him- 
self liable until the happening of one of the contingencies there specified. 
[875]. The other Judges think that the meaning Qf the phrase ' contemporane- 
ously with and at the same time ’ is merely that the agreement alleged in the 
plea was made at the same time with the promissory note, not that it was 
part agid parcel of the same instrument and to be treated and construed as if 
.ft was written on the same paper. We consider it* therefore, to be a collateral 
undertaking, perfectly consistent with the • existence of a note containing an 
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absolute promise to pay ; and such a collateral agreement is no answer to the 
declaration ; because it is an agreement not to sue for a limited time only and 
a covenant not to sue for a limited time is no answer to an action.*’ The 
House of Lords agreed with the view taken by the majority of the Judges as 
expounded by the learned Baron, and held that the plea set up by the maker 
-was bad in substance. 

I am, therefore, of opinion that the ground of defence urgecl by the defen- 
dant is unsustainable, and 1 refuse to grant leave to defend. The application 
is dismissed with costs. There will be a decree for the plaintiffs as prayed. 

Wilson & King — Attorneys for Plaintiffs. 

Ramanuja Chariar — Attorney for Defendant. 


[1 Had. 87ft] 

APPELLATE CRIMINAL. 

The 26th t 27th and 3lst March , and 3rd August , 1896 . 

Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Benson. 

Queen-Empress 

versus 

Virasami.* 

Witness — Committed for trial for offence under s. 193 , Penal Code — Criminal 
Procedure Code , ss. 262 , 428 , 477 , 526 — Tncompetence of juror — New 
trial — Application for transfer . 

On the trial of certain prisoners on a charge of dacoity, a witness gavo false evidence and 
was committed under section 477, t Criminal Procedure Code, for trial on a charge under 
section 193, Penal Code. After such committal it was discovered that one of the jurors 
empanndlled in the dacoity case was deaf and partly blind ; and thereupon under section 282,1 
Criminal Procedure Code, the case was tried de novo before a competent jury. 

[376] The trial of the charge under section 193, Penal Code, was fixed for the Novem- 
ber sessions, but on the 17th October 1895 on prisoner’s application the trial was adjourned 
to 2nd December 1895. On 20th November the prisoner’s vakil put in a petition, alleging 
that he had moved the High Court for a transfer of the case. On this petition coming on 
for disposal, the prisoner’s vakil moved orally for an adjournment under section 526- A, 

• Criminal Appeal No, 704 of 1895. 

t [Sec. 477 : — Subject to the provisions of section 444, a Court of session may charge a 
person for any offence referred to in section 195 and committed 
Power of Court of Session before it, or brought under its notice in the course of a judicial 
as to such offences ccm- proceeding, and may commit, or admit to bail and try, such 
mitted before itself. person upon its own charge. 

Such Court may direct the magistrate to cause the attendance of any witnesses for the 
purposes of the trial.] 

t [ Bee. 282]:— If , dn the^course of a trial by jury, at any time before the return of the 
verdict, any juror, from any sufficient cause, is prevented from 
Procedure when juror attending throughout the trial, or if any juror absents himself, 
ceases to attend, eto. and it is not practicable to enforce his attendance, or if it 

appears that any juror is unable to understand the language in 
whioh the evidence is given, or, when Buch evidence is interpreted, the language in which 
it is interpreted, a new juror shall be added, or the jury shall be discharged and a new 
jury chosen. 

In each of suoh oases the trial shall commence anew.] 
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Criminal Procedure Gods, which was refused. On the 30th November the prisoner's vakil 
put in a petition in which he prayed for an adjournment under section 526- A. This petition 
was refused and the trial began on 2nd December and judgment was written and pronounced 
on 5th December. In tho meantime application had been made to the High Court for a 
transfer and that petition was disposed of on 4th December granting the transfer prayed, 
the High Court apparently being not awarathat the trial was at that time proceeding before 
the Sessions Court. On 5th December after the trial in the Sessions Court was concluded 
and before judgment was delivered, a fresh petition was presented fq»r an adjournment on 
tho ground that a telegram had been deceived from tho High Court transferring the case, but 
the Sessions Judge refused to act upon it in the absence of orders from the High Court and 
delivered judgment convicting tho prisoner. During the trial before the Sessions Court tho 
prisonor applied for an adjournment on the ground that two witnesses for tho defence were 
absent, one being too ill to attend, the other not having been served with the summons, but 
the Sessions Judge considering the application was made merely for purposes of delay and to 
defeat the ends of justice and that their evidence wmld not be material, refused to adjourn 
for their evidence to be recorded : 

v Held, first that tho fact that the trial for daaoity had to bo commenced de novo did not 
exonerate the prisoner from the obligation to speak the truth imposed by section 14 of the 
Indian Oaths Act X of 1873 in the first trial, which became abortive owing to the incompe- 
toncy of one of the jurors. 

Secondly , that section 526-A, Criminal Procedure Code, is imperative, but that the object 
of sections 344* and 526 when read together is merely to give a party reasonable time to move 
the High Court and obtain its orders and that in tho prosent case there was sufficient time 
for such application to have been made, if due diligence had been observed. 

Thirdly , that the order for transfer made on 4th December, which, in fact, did not reach 
the Judge till after judgment was pronounced did not vitiate the proceedings ; and that tho 
Sessions Judge was not wrong in refusing to adjourn the case on the strength of a telegram 
said to have been received by prisoner’s vakil stating that the High Court has ordered a transfer. 

Fourthly , that the Sessions Judge ought not to have refused to adjourn the case in order 
to obtain the evidence of the two absent witnesses that their evidence was material and must 
be recorded and certified to the High Court under section 428, t Criminal Procedure Code. 

# [ Sec. 344 : — If, from the absence of a witness or any other reasonable cause, it becomes 
necessary or advisible to postpone the commencement of, or 
Power to postpone or adjourn, any inquiry or trial, the Court may, by ordor in 
adjourn proceedings. writing, stating the reasons therefor, from time to time post- 

pone or adjourn the same on such terms as it thinks fit, for 
Remand. such time as it considers reasonable, and may by a warrant 

remand the accused if in custody : 

Provided that no Magistrate shall remaqd an accused person to custody under this 
section for a term exceeding fifteen days at a time. 

Every order made under this section by a Court other than a High Court shall 
be in writing signed by the presiding Judge or Magistrate. 

Explanation . — If sufficient evidence has been obtained to 
Reasonable cause for raise a suspicion that the accused may have committed an offence, 
remand. and it appears likely that further evidence may be obtained by a 

remand, this is a reasonable cause for a remand-3 

t [ Sec. 428 : — In dealing with any appeal under this chapter, 
Appellate Court may the Appellate Court, if it thinks additional evidence to beneces- 
take further evidence or sary, may either take such evidence itself or direct it to be taken 
direct it to be taken. by a Magistrate, or, when the Appellate Court is a High Court, 

by a Court of Session or a Magistrate. 

When the additional evidence is taken by the Court of Session or the Magistrate, it or 
he shall certify such evidence to the Appellate Court, and such Court shall thereupon prooeed 
to dispose of the appeal. 

Unless the Appollate Court otherwise directs, the accused or his pleader shall be present 
when bhp additional evidence is taken ; but such, evidence shall not be taken in the presence 
of jurors or assessors. 

The taking of evidence under this section shall for the purposes of Chapter XXV be 
deemed to be an inquiry.] 
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APPEAL against conviction and sentence passed on prisoner by F. H. Hamnett, 
Sessions Judge of Kistna, in Sessions Case No. 35 of 1895. 

The faces of this case appear sufficiently for the purposes of this report in 
the judgment of the High Court. 

[377] Sriramulu Sastri for Accused. 

The Public >Prosecutor (Mr. Powell) for the Crown. 

Order. — The accused, G. Virasami, is a police constable. During the 
trial of a dacoity ease, Sessions Case No. ii6 of 1 895 of Kistna, he was examined 
as a witness and made statements which the Sessions Judge considered to be 
false. The Sessions Judge, therefore, immediately after the evidence was 
given, committed the accused for trial before his own Court under section 477, 
Criminal Procedure Code. The trial of Sessions Case No. 26 then proceeded, 
and after the Judge had summed up to the jury, hut before they gave their 
verdict, a juror stated that he was deaf and partly blind. The Judge then 
chose a new jury, and commenced the trial of thedacoits de novo under section 
282, Criminal Procedure Code, and they were eventually convicted. The 
present accused was afterwards tried in due course and convicted of an offence 
punishable under section 193, Indian Penal Code, and was sentenced to two 
years' rigorous imprisonment. 

Against this conviction he now appeals, both on the merits and on several 
preliminary grounds. 

The first ground is that, as the trial of Sessions Case No. 26 had to be 
commenced de novo , it must be regarded as null and void for all purposes, and 
any statement made therein by a witness cannot be the subject of offence 
under sections 1^91 or 193, Indian Penal Code. .We-cannot admit this conten- 
tion. The accused was legally affirmed, and was bound under section 14 of 
thejndian Oaths Act X of 1873 to speak the truth. The Sessions Judge was 
a Court, and had jurisdiction to try the case in the course of which the accused 
gave the evidence that is said to be false. The fact that one of the jurors was 
afterwards found to be deaf, and, therefore, incapable of doing his duty as a 
juim, necessitated the examination of the witnesses de novo before a competent 
• jury. This was in fairness to the persons then accused, hut it did not and 
could dot, in any degree, diminish the obligation which lay on the present 
accused, as a witness in the case, to speak the truth. Can it be contended that 
if, owing to the death of a juror during the trial, the witnesses had to be 
examined de noi o , their prior statements, if false, could not be made the subject 
of a prosecution for giving false evidence ? Again, if, in the cases under con* 
sideration, a witness, having been duly examined, should die in the interval bet- 
ween his examination and the retrial necessitated by the death [378] or incapacity 
of a juror, can it be contended that his evidence could not be used in the retrial 
under section 33* of the Indian Evidence Act ? We apprehend that these 


♦ C Sec. 88 Evidence given by a witness in a judicial proceeding, or before any person 
authorised by law to take it, is relevant for the purpose of proving, 
Evidence in a former in a subsequent judicial proceeding, or in a later stage of the same 
judicial proceeding when judicial proceeding, the truth of the facts which it states, when 
relevant. the witness is dead or cannot be found, or is incapable of giving 

evidence, or is kept out of the way by the adverse party, or if 
his presence cannot be obtained without an amount of delay or expense which, under the 
circumstances of the case, the Court considers unreasonable : Provided 

that the proceeding was between the same parties or their representatives in interest ; 
that the adverse party in the first proceeding had the right and opportunity to cross- 
examine ; 

that the questions in issue were substantially the same in the first as in the second 


proceeding. * 

Explanation . — A criminal trial or enquiry shall be deemed to be a proceeding between 
the prosecutor and the accused within the meaning of this section.] 


6 HAD.— 126 
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questions must be answered in the negative. It follows, we think, thkt thWe 
was nothing in the retrial of Sessions Case No. 26 to absolve the present 
accused from the obligation under which he lay to speak the truth when ex- 
amined as a witness in the first trial. 

The next preliminary objection is that when the accused made an applica- 
tion under section 526-A, Criminal , Procedure Code, on the 30th November 
1895, for the adjournment of the case in order that an application might be 
made to the High Court to transfer it, the Sessions Judge* illegally refused any 
adjournment, though he was ab/tolutely bound by law to grant an adjournment. 
In support of this view, attention is drawn to the words of the section and to 
the decision of the Calcutta High Court in Queen- Empress v. Oayitri Prosunno 
Ohosal (I. L. B., L5 Cal., 455). Under this section, which was added to the law 
by Act III of 1864, the complainant or the accused has the right, before the 
commencement of the hearing, to notify to the Court his intention to 
make an application to the High Court for transfer of the case ; and, if he 
does so, the section goes on to provide “ the Court shall exercise the powers of 
postponement or adjournment given by section 344 in such a manner as will 
afford a reasonable time for the application being made and an order being 
obtained thereon before the accused is called on for his defence.” These words 
the Calcutta High Court held to be obligatory, and, in the case before it, it 
held that the Magistrate's refusal to grant the adjournment asked for was 
illegal, and it consequently set aside all the proceedings which followed that 
illegal refusal. We are asked to follow that decision, and to set aside the 
present trial in consequence of the Sessions Judge’s refusal to grant the adjourn- 
ment asked for on the 30th November. The trial of the case was fixed for the 
2nd December, and if the application of the HOtb November was the first 
application made under section 526-A, we think that the Sessions Judge wolild 
have been bound to have granted an adjournment, since it would not have Been 
possible to have made an application to the High Court and obtained its 
order, in the interval between the 30th November and the 2nd December. 
[379] We find, however, that on the 20th November the accused put in a 
petition stating that he had applied to the High Court for a transfer of the 
case, and a verbal application was then made for an adjournment of the trial 
on that account, but was refused on the ground that the case had already been 
adjourned, on the accused’s application, from the November sessions to the 
December sessions, and that a further adjournment was unnecessary. The 
contention that is pressed upon us by the accused’s vakil is that the Sessions 
Judge had no discretion in the matter, and that the words of the section “shall 
exercise the powers of postponement ” simply mean “ shall postpone ” and 
rendered some postponement, were it only for a day, absolutely necessary, in 
order to comply with the provisions of the section ; and this, whether, when 
the application was made, there was, or was not, time enough, before the trial, 
to make the application to the High Court and obtain its orders. We cannot 
admit this interpretation of the section, nor do we think that the ruling of the 
Calcutta High Court can be taken as necessarily sanctioning such an inter- 
pretation. No doubt the words “ shall exercise,” etc., are obligatory, but the 
obligation is not, necessarily and under all circumstances, to grant a postpone- 
ment, but only to give the party a reasonable time for obtaining the 
orders of the High Court. The postponement is no part of the essence of the 
obligation. By itself a postponement might be either useless, if it were for too 
short a time, or superfluous, if there was sufficient time without any postpone- 
ment. 4Phe essence of the obligation is that the party should have a reasonable 
time tothove the High Court and obtain its orders. If he has such reasonable 
time when the application is made, there is no obligation to grant any further 
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time. We think that this is clear not only from a common sense appreciation 
of the object which the Legislature had in view, but also from a consideration 
of the language of the section and the reference to section 344. This section 
gives the Court power to postpone a trial, with certain formalities, if, for 
certain reasons, * it becomes necessary or advisable ” to do so. Thus the 
necessity, or at least the advisability, of granting a postponement, is, 
under section 344, a condition precedent to the existence *of the power 
of postponement.* When, therefore, section 526-A says that, under certain 
circumstances, the Court shall exercise the powers of postponement given 
by section 344, it carries with it the limitation contained in that [ 380 ] 
section to cases in which it is necessary, or at least advisable, to grant 
the postponement, in order to attain the object which section 526- A has in 
view, viz., to obtain the orders of the High Court on the application for 
transfer. In the Calcutta case the application for transfer was made on the 
19th November, and the case was heard, and judgment given on the 
21st idem. Evidently in that case the interval was insufficient to move the 
High Court and obtain its orders, and the Magistrate, in refusing the adjourn-* 
ment, neglected the essential obligation laid on him by the section. In the 
present case, if the application of the 30th November were the first application, 
we should hold that the Sessions Judge was legally bound to have granted an 
adjournment, inasmuch as the interval between that date and the 2nd December 
(the date fixed for the trial) was insufficient to admit of an application to the 
High Court. But as a fact, the application for postponement under section 
526-A was first made on the 20th November, and the interval between that 
and the 2nd December was, in our opinion, a time reasonably sufficient for the 
accused, with due diligence, to have moved the High Court for a transfer, 
an<? to have obtained its orders thereon. The Sessions Judge was, there- 
fore, justified in refusing an adjournment on the application of the 20th 
November, and nothing occurred subsequently to render it necessary for him 
to grant on the 30th the application which he refused on the 20th, for we 
must hold that the accused’s act in making his first application to the High 
Court with an insufficient affidavit was want of diligence on his part. The 
result is that, under the circumstances, the refusal of the Sessions Judge to grant 
an adjournment was not illegal, and the second preliminary objection fails. 

A third preliminary objection is that the Sessions Judge, having, before he 
pronounced judgment, learned that the High Court had transferred the case, 
ought to have adjourned the case, instead of pronouncing judgment. This 
objection is untenable. The trial began on the 2nd December, and the 
judgment was written and pronounced on the 5th December. The order of the 
High Court was made on the 4th December in ignorance, apparently, that the 
trial had commenced two days previously, but the order did not reach the 
Sessions Judge until after the judgment was pronounced. We cannot say that 
he was wrong in refusing to adjourn the case, at so late a stage, on the strength 
of a [381 j| telegram said to have been received by the accused’s vakil to the 
effect that the High Court had passed an order to transfer the case. 

The fourth preliminary objection is thait the Sessions Judge ought not to 
have refused to adjourn the case in order to obtain the evidence of two absent 
witnesses. One of these witnesses was proved to be too ill to travel, and the 
other was not served with a summons. The Sessions Judge held that the 
witnesses were “ persons of very ordinary status, whose evidence would in no 
case carry much weight,” and added : “ The accused wishes to call them to 

speak to the same facts as other witnesses of just as much respectability whom 
I laave discredited. I rule that the witnesses are not material witnesses.’ 
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^ -got ftiis reason, and because he thought that the application was mhde “ to 
d«|J|ky the case and defeat the ends of justice,” the Sessions Judge refused the 
adjournment* We cannot agree with the Sessions Judge that the witnesses 
were not material witnesses. From the accused’s statement on the 3rd 
December 1895 it appears that one of the witnesses, Subbarayadu, was to prove 
that Appi Reddi* took food with him at Pr&ttipadu on the night of the 5th 
June, and the other witness, Kotayya, was to prove that he saw Appi Reddi 
at the police station and at the seerbh of Pichanna’s hpus$ on that day. If 
those statements are true, the/ whole case against the accused mus{j fail, for 
the whole question at issue is whether Appi Reddi was, or was not, talfen to 
Brattipadu on the 5th June. The matters as to which the witnesses were to 
speak were, therefore, the very matters on which the guilt or innocence of 
the accused depended, and were obviously material. It was not open to the 
Sessions Judge to decide on the credit to be attached to their evidence before 
he had an opportunity of hearing it. The Sessions Judge, therefore, exceeded 
the discretion given to him by section 216, Criminal Procedure Code, and 
it is obvious that the accused has been prejudiced in his defence by the Ses- 
sions Judge’s refus il to obtain the evidence of these witnesses. We do not, 
however, think it necessary on this account to set the trial aside ; but we resolve 
under section 428 to direct the Sessions Judge to now take .tjae evidence of 
these two witnesses and certify the same to this Court. We also resolye to 
direct the Sessions Judge to take the evidence of the station-house officer of 
Prattipadu, as he, of all others, must be in a position to say with certainty 
whether Appi Reddi was or was not kept in his station on the 5th June, as 
[332] alleged by the accused. The fact that this witness was absent from 
the district is no sufficient reason for neglecting to obtain his evidence. As a 
public servant he might have been departmental^’ required to return to ^he 
jurisdiction of the Court, or a commission under section 503", Criminal Proce- 
dure Code, might have been issued for his examination. 

It is not clear whether the evidence expected of the police writer of 
Kakiman referred to in paragraph 10 of the judgment is relevant. If the Judge 
finds that it is so, his evidence should also be taken. The evidence no^y called 
for may be taken by the Judge himself, or, if there is sufficient reason, on 
commission under section 503. 

It must be certified to this Court within three weeks from this date. 


* £ 603 .—Whenever, in the course of an inquiry, a trial or any other proceeding under 
this Code, it appears to a Presidency-Magistrate, a District 
When attendance of Magistrate, a Court of Session or the High Court that the 
witness may be dispensed examination of a witness is necessary for the ends of justice, and 
with. that the attendance of such witness cannot be procured without 

an amount of dolay, expense or inconvenience which, under the 
circumstances of the case, would be unreasonable, *uch Magistrate or Court may dispense 
with such attendance and may issue a Commission to any District Magistrate or 
T , n Magistrate of the first class, within the local limit of whqse 

, Issue of Commission, jurisdiction 8U ch witness resides, to take the evidence of such 
and procedure there-under. 

When the witness resides in the dominions of any Prince or State in alfcance wifch #er 
Majesty in which there is an officer representing the British Indian Government, the Gbm- 
mission may be issued to such officer, ^ - 

The Magistrate or officer to whom the Commission is issued, or, if he is the District 
Magistrate, he or such Magistrate of the first class as he appoints in this behalf, shall pro- 
wm to t$e place where the witness is or shall summon the witness before him, and abslfl 
take down his evidence in the same manner, and may for this purpose exercise the same 
powers, as "in trials of warrant oases under this Code. ] W' 
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Tttis case coming on for re-bearing this day after the receipt of the fresh' 
Evidence called for in .the order of this Court, dated the 31st March 1896* 4>he 
Court delivered the following 

Judgment — The further evidence now recorded makes it certain that the 
finding of the Sessions Judge that Appi Reddi was never taken to Prattipadu 
is correct. It follows that the three statements specified in the charge are false 
and that the appellant was rightly convicted. We agree with the Sessions 
Judge that a police officer who gives false evidence in a dacoity case deserves 
exempli&y punishment. We confirm the conviction and sentence and dismiss 
the appeal. , 

Ordered accordingly. 


NOTES. 

, As regards the scope of sec. 526 Cr. P.C., 1898, see also (1904) 31 Gal.. 715 ; (1902) 29 
Cal., 211 ; (1912 17 I.C., 56; (1902) 6 C. W. N., 717. -J 

[1J Mad. 882] 

APPELLATE CIVIL. 

The 1 5th and 17th January, 1896. 

Present : 

Mr. Justice Shephard and Mr. Justice Davies. 

Naranappa and another (Defendants Nos. 2 and 3) Appellants 

9 versus 

* Samacharlu (Plaintiff) Respondent.* 

Suit to set aside a sale effected by a mortgagee prior to Transfer of Property 
Act — Act IV of 1882, ss. 2 , 99 . 

In a suit brought to set aside a sale effected by a mortgagee prior to the date when Act 
. IV of 1882 (Transfer of Property Act) came into force : 

£386] Held, that the Transfer of Property Act (ss. 2, 99) has no retrospective effect, so 
as to invalidate an order for sale which constituted a legal relation botwoen the defendants 
passed before that Act came into force. 

SECOND Appeal against the decree of L. Moore, District Judge of Bellary, in 
Appeal Suit No. 104 of 1893, reversing the decree of K. Murtirazu, District 
Munsif of Penukonda, in Original Suit No. 643 of 1892. 

The facts of this case were as follows : — Defendant No. 2 had against the 
first defendant a money decree in Original Suit No. 456 of 1881, and a mortgage 
deed, dated 6th October 1875, Exhibit I. In execution of that money decree, 
defendant No. 2 got the mortgaged land attached and sold subject to the mort- 
gage (Exhibit I) and he having himself bought them by permission of the Court 
obtained delivery and subsequently transferred some of the lands to the defen; 
dants Nos. 3 and 4. The plaintiff, in execution of a money decree obtained 
* against defendant No. 1 in Original Suit No. 464 of 1881, attached^ the same 
lands already sold in Original Suit No. 456 of 1881, but the attachment was 
removed by the Court upplj claims preferred by defendants Nos. 2, 3 and 4. 

The plaintiff has brought this suit to set the Court’s order releasing the 
lands from attachment in Original Suit No. 461 of 1881 and to justify his own 
attachment of the lands in execution of the decree in that suit. 

_____ — — “ 8econd Aft?eal No< 112 of 1896 ~ ’ — —— 
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The District Munsif held with reference to section 2 of the Transfer of 
Property Act that the sale by defendant No. 1 to defendant No. 2 was effectual 
as against the plaintiff and dismissed the suit with costs. 

On appeal the District Judge reversed this decree and gave judgment for 
the plaintiff with costs relying on Durgayya v. Anantha (I. L. R., 14 Mad., 74). 

Defendants Nos. 2 and 3 appealed. 

Mr. Partktbsaradhi Ayyangar and Narasimhachariar for Appellants. 

Seshachariar for Respondent. •* 

Judgment. — Sufficient attention has not been paid to the dates in this 
case. Before the 1st of July 1882, when the Transfer of Property Act came 
into force, the appellants had obtained their decree, dated 20th November ] 881 ; 
they had got the property [384] attached on the 9th March 1882, and in the 
month of April had obtained orders for sale. 

This being so, we are of opinion that a legal relation was constituted 
between the appellants and their judgment-debtor before the Act came into 
force and that out of this relation arose a right to have the order for sale carried 
out. They are entitled to sell under the onder, whereas if section 99 of the 
Transfer of Property Act is applicable they cease to be so entitled when the 
Act came into force. 

We are therefore of opinion that the plaintiff is not entitled to rely on 
section 99, and we are supported in this view by the decision in Dinendra Nath 
Sannyal v. Chandra Kishore Munshi (I. L. E., 12 Cal., 436). 

The decree of the District Judge must be reversed and that of the District 
Munsif restored with costs in this and in the Lower Appellate Court. 

NOTES. 

I See also (1907) 30 Mad., 362 : 17 M. L. J., 325.] 

[19 Mad. 384] 

APPELLATE CIVIL. 

The 5th September , 1895 y and 6th January and 17th July , 1896 . • 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Benson. 

Kunhi Chandu Nambiar (Plaintiff) Appellant 

versus 

Kunkan Nambiar and others (Defendants) Respondents." 

Suit to redeem kanom — Malabar Compensation for Tenants' Improvements 
Act — Act I of 1887 ( Madras ) t s. 8 . 

The sum to be allowed for tenants* compensation for improvements under Act I of 1887 
(Madrafc) is to be calculated in proportion to the extent to which the estate has been perma- 
nently improved. The improvement for which compensation is payable as defined in s. 3 t 

• Second Appeal No. 1742 of 1894. 

t [Section 3 is as follows : — * 

(1) For the purposes of this Act, the term 4 Improvement ' means any work which adds 
to the ^lue of the holding which is suitable to the holding and consistent with the purpose 
for which it was let. 

(2) Until the contrary is shown, the following shall be presumed to be improvemeijjte 
within the meaning of this Act : — 
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of the Atst is not the tree itself, but the work of planting, protecting and maintaining it. 
The calculation must not be based on the future produce of the tree. 

[388 J Second Appeal against the decree of A. Thompson, District Judge of 
North Malabar, in Appeal Suit No. 465 of 1898, modifying the decree of 
A. Annasami Ayyar, District Munsif of Panur, in Original Suit No. 60 of 1893. 

The facts of this case are a9 follow : — 

Plaintiff sues the defendants to recover possession of 8 items of parambas 
with the improvements in them held by the defendants 1 and 2 under a 
registered kanom and kuikanom marupat, dated 30th Magaram 1055 (llth 
February 1880) granted to him by the latter on payment of the kanom and the 
value of the improvements, and for payment of Rs. 15 as rent in arrears and 
of future rent at Rs. 100 a year and costs. 

He alleges the plaint parambas are his jenm property, defendants 3 to 9 
are tenants of defendants 1 and 2 in possession of the parambas. 

Defendants 1 and 2 admit plaintiff’s title to the kanom kuikanom marupat 
of 1055 (1880) and the holding of the # parambas under themarupat. They answef 
that the plaintiff’s claim for payment of the rent sued for is premature, his claim 
for payment of future rent at Rs. 100 a year is irregular, and cannot be allowed, 
they have made improvements in the parambas of considerable value, they 
have no objection to surrender the parambas to plaintiff on receiving the kanom 
and the value of their improvements, and they are not liable for bis costs in 
the suit. 

Defendants 5, 8 and 9 state they are in possession of the parambas items 
3, 4, 2, 6 and 7 as tenants of second defendant, they [386] have effected im- 
provements in them of considerable value, and they should be paid the value of 
theHr improvements before eviction. 

Sixth defendant states he is not in possession of any of the plaint 
parambas, and lie is a necessary party to the suit. 

The remaining defendants do not appear. 

The point for decision in the suit is : “ To what compensation are the 
tenant-defendants entitled for their improvements in the parambas?” 

The District Munsif after referring the matter to a Commissioner for 
report for the purpose of fixing the value of the defendant-tenants' improve- 
ments and with regard to the compensation awarded for the trees (the only 
matter now in dispute) gave judgment as follows : — 

The average annual produce of the bearing cocoanut trees, with the 
exception of one tree in the paramba item No. 1, may not exceed 25 or 30 

(а) the erection of dwelling-houses, buildings appurtenant thereto and farm build- 
ings ; 

(б) the construction of tanks, wells, channels, dams and other works for the storage 
or supply of water for agricultural or domestic purposes ; 

(c) the preparation of land for irrigation ; 

(d) the oon version of one-crop into two-crop land ; 

(e) the drainage, reclamation from rivers or other waters, or protection from floods, 
or from erosion or other damage by water, of land used for agricultural purposes, or waste 
land which is culturable : 

(/) the reclamation, clearance, enclosure or permanent improvement of land for 
agricultural purposes ; ♦ 

(g) the renewal or reconstruction of any of the foregoing works, or alterations 
therein or ftdditions thereto ; 

(h) the planting, protection or maintenance of fruit trees, timber trees and other 
useful treeB and plants; 

^ (i) the protection or maintenance of such trees, the same having grown spontaneously 

dffing the tenancy. 
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nuts. Tbe one good tree may yield about 50 nuts a year. It is an aged 
considering tbe ages of the bearing trees, I think three years' purchase would be 
ample compensation for such trees. I allow Rs. 2 for each of the first-mentioned 
trees and Rs. 3 for the one good tree. The arecanut trees in the param- 
bas inspected are not young ones. The bearing areca trees cannot be paid for 
at more than 3 annas each. Each of the cocoanut trees which are just bear- 
ing must be paid for at least one rupee each. The costs of planting and 
cultivating a cocoanut tree up to a bearing age cannot be Iqss than one rupee. 
One of the jack trees in the pai/amba item No. 1 shown as jenmi’s property 
should be included in the tenant’s property. They should be paid its value 
Rs. 2. There is only one aged jack tree found in the paramba item No. 1. The 
admitted marupat Exhibit A shows the jenmis had two aged jack trees in the 
paramba. Possibly the remaining one was lost or cut and removed subsequent 
to the date of the marupat. The average annual cocoanut produce of the paramba 
item No. 2 may be about 2,000 nuts. First defendant says the paramba will 
yield about 2,500 nuts a year 4 But I think his estimate is one made by an 
but-going and interested tenant and is foo high. The Commissioner has 
omitted to include in this account a young and bearing jack tree worth 
Rs. 1-8-0 the property of first and second defendants on the paramba item No. 2. 

The parambas items 3 and 4 are situated on the slope of a hill. Their soil is 
very dry. The fruit trees, etc., do not seem to thrive [387] in them. Of the bear- 
ing cocoanut trees shown in the Commissioner’s account eight are useless, and 
will bear no fruit at all. Their head portions have become very thin, and they 
have only a few leaves on them. The tenant can be paid no value for them. 
The remaining bearing cocoanut trees may bear 5 or 10 nuts a year. The 
jack trees are stunted in growth. They are unfit to be used as timber. T|iey 
cannot also yield plenty of fruit. The bearing cocoanut trees and jack trees 
in the parambas items 3 and 4 cannot be paid for at the rate of more than one 
rupee each. The bearing cocoanut trees in the parambas items 6 and 7 seem 
to be good and should be paid for Rs. 3 and Rs. 2 as their least value instead 
of Rs. 2 and Rs. 1-4-0 each given by the Commissioner in his account ; and he 
decreed that on the payment of the amount of the kanom and compensation 
awarded to each tenant the kanom should be redeemed. 

On appeal the District Judge disallowed the compensation awarded for 
the two jack trees and confirmed the decree in other respects. 

Ryru Nambiar for Appellant. 

Narayanan Nambiar and Kannan Nambiar for Respondent No. 1. 

The Court (COLLINS, C.J., and PARKER, J.) made the following 

Or^ler* — The Courts below have apparently calculated the value of the 
trees upon the capitalized value of their net produce for the estimated period 
of the life of the trees. This principle was Shangunni Uenon v. Veerappan 
Pillai (I. L. R., 18 Mad., 407) held to be erroneous. A copy of the decision 
in that appeal — which was from South Malabar— will be forwarded to the 
District Judge and his attention will also be called to the decision in Valia 
Tamburatti v. Parvati (I. L. R., 13 Mad., 454). 

As several of the trees for which compensation is asked are very old 
trees, it would seem that they must have been planted and in bearing condition 
long before the present tenancy, which only dates from 1880. This being so, 
the question will arise whether the tenant is entitled to any compensation for 
improvements at all, except perhaps for the protection of the trees under 
section 3, clause (fe), of Madras Act I of 1887. These trees, which wim 
already fruit-bearing, must have been included in his lease and the rent fisSa 
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accordingly, and it may be that the jenmi has already paid compensation to 
the predecessor in the tenancy. 

£388] With these remarks, we will ask for a revised finding upon the 
issue in the case. 

The finding is to be submitted within six weeks from the date of the 
receipt of this order, and seven days will be allowed for filing objections after 
the finding has been posted up in this Court. • 

In compliance with the above order, the District Judge submitted the 
following 

Finding : — This suit has been remanded by the High Court for a revised 
finding to be returned .as to the value of improvements to be awarded to the 
defendants in respect of the trees standing on the plaint parambas. 

I am referred to two rulings of the High Court as to the principle to be 
followed in awarding compensation for improvements, viz., the ruling in 
Shangunni Menon v. Veerappan Pillai (I. L. R., 18 Mad., 407) and that in 
Valia Tamburatti v. Parvati (I. L. R., 13 Mad., 454). » 

In their remand order in the present suit the High Court observe As 
several of the trees for which compensation is asked are very old trees, it 
would seem that they must have been planted and in bearing condition long 
before the present tenancy, which only dates from 1880. This being so, the 
question will arise whether the tenant is entitled to any compensation for 
improvements ate.ll, except perhaps for the protection of the trees under section 
3, clause (fc), of Madras Act I of 1887 A * v ‘ * and it may be 
that the jenmi has already paid compensation to the predecessor in the tenancy/’ 

9 Exhibit A, the marupat sued on, clearly shows that the value of improve- 
ments has not been paid by the jenmi and that the tenants are entitled to get 
it on surrendering the land. Exhibit A enumerates the trees and fixtures 
belonging to the jenmi at the time of its execution and expressly stipulates 
that the tenants are to be paid the value of all the improvements which they 
were in possession of then and which they might make subsequently. 

Exhibt A shows that the first and second defendants were in possession 
of the property before the date of its execution. There is a recital by the first 
defendant in a statement put in by him and plaintiff jointly that the well in 
paramba No. 4 was dug by first defendant in 1847. Exhibit B t which is a 
revenue account, shows that paramba No. 1 was assessed in first defendant’s 
name in 1868. 

[389] It is clear, therefore, that the first defendant was connected with 
the property some sixty years ago and it can be gathered from Exhibit A that 
all. the trees, except those specified as belonging to the jenmi , were planted 
either by him or by his immediate predecessor and that compensation fortbgm 
has not been paid by the jenmi . 

It remains to be considered what compensation is due to the tenants for 
the trees. I take it that they are entitled to receive compensation in propor- 
tion to the extent to which the estate has been permanently improved and that 
this is represented by the market value of the trees at the time of the surrender. 
The original outlay incurred may be taken to have been recouped by long 
enjoyment of the prodilbe. 

It seems to me that the Munsif has given the correct market value of the 
trees as they stood at the time of valuation. He has taken their age 
and fruit* bearing capacities into account and his estimate seems by no means 
•too high. 
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I* find that the market value of the trees has been correctly fixed by the 
Munsif and that the tenants are entitled to get the amount awarded by him. 

On this second appeal coming on for hearing on return to the order of 
this Court. 

Ryru Nambiar for Appellant. 

Narayanan Nambiar and KannaA Nambiar for Respondents. 

The Court (Collins, C. J., and Parker, J.) made the following 

Order : — We must accept fc Ae District Judge’s finding that no improve- 
ments have yet been paid for and therefore that the tenant is entitled to be 
compensated for all improvements that have been made. 

The District Judge is right in stating that the tenant is entitled to com- 
pensation in proportion to the extent to which the estate has been permanently 
improved ; but when he goes on to say that ‘this is represented by the market 
value of the trees at the time of the surrender,’ he is clearly in error. The 
* improvement ’ for which conrpensation is payable as defined in section 3 of 
Madras Act I of 1887 is not the tree itself, bift the ‘ work ’ of planting, protect- 
ing, and maintaining the tree — vide clause ( h ). Any calculation based on the 
future produce of the tree must assume that the tenant is entitled to be com- 
pensated for the loss of the use of the land ; but to this he is obviously not 
entitled, [390] since he can have no equity for the enjoyment of the land 
beyond the period of his lease. 

The difficulty arises from the use of the expression 4 market value ’ in the 
title of the Act. The market value of a fruit tree, apart from the soil in 
which it grows, would be almost nil ; but the ‘ improvement * to be paid for is 
the ‘ work * of planting and nurturing the tree, and not the tree itself — which 
is the result of the work. 

The compensation payable under section 6 is the amount by which the 
value of the holding has been increased by the ‘ work ’ and in ascertaining 
this the condition of the 4 work ’ and the probable duration of its effects should 
bo considered ; but it should be borne in mind that it is the ‘ work ’ as defined 
in section 3 which is to be paid for, and not the result of the work. 

1 With these remarks, we must ask the present Acting District Judge to 
return a revised finding upon the issue. 

Further evidence may, if necessary, be taken. 

The finding is to be submitted within six weeks from the date of the 
receipt of tnis order, and seven days will be allowed for filing objections after 
the finding has been posted up in this Court. 

In compliance with the above order, the District Judge submitted the 
following 

Finding : — This appeal has been remanded to ascertain the value of 
improvements calculated on the cost of planting and protecting the trees, 
constituting the 4 work ’ to be paid for. 

The issue was: 44 To what compensation are the tenant-defendants entitled 
for their improvements ? ” 

The only dispute is as to the value of trees — cocoanuts, jacks, pepper-vines 
and areca-nuts. The District Munsif allowed Rs. 3 for one good cocoanut 
tree, and Rs. 2 for the bearing cocoanut trees, As. 3 each for the areca-nuts, 
Re. 1 for cocoanut trees just bearing, and Re. 1 to Rs. 2 for jack trees. 
My predecessor, Mr. A. Thompson, considered the District Munsif's valuation# 
to be reasonable. 
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The plaintiff (appellant) has examined three witnesses and the respondents 
three witnesses. They agree in stating that an acre of ground can raise as its 
main crop about fifty or sixty cocoanut trees, and also fifty areca-nut trees, four 
jack trees and about fifty pepper vines. 

Plaintiffafirst witness gives the cost of raising trees on an acre till they bear 
fruit at Rs. 35. ' The second witness fixes it at Rs. 25 [391] or Rs. 30, and the 
third witness at Rs. 30. From their position they evidently speak from a jenmi’s 
point of view ancf # underestimate the cost of the necessary work. 

For the respondents first defendant gives the cost for cocoanuts at Rs. 5 
a tree or about Rs. 300 per acre. The second witness, a mappila, gives the 
cost at Rs. 3 or Rs. 4 per cocoanut tree. 

They seem inclined to over-estimate the cost. The third witness is 
M. Gopala Menon, a Pleader of this Court, who gives a more reasonable 
estimate,, corresponding very nearly with that given by the District Munsif. 

Seeing that the work consists of raising wajls, digging pits, watering for a 
year or two, manuring and watching for a period of at least twelve years fdt 
cocoanut trees, I find that the District Munsif’s estimate for improvements is 
reasonable. 

I, therefore, agree with the former appeal decree of this Court on the 
finding in question. 

On the return of the above finding, the Court (COLLINS, C.J., and BENSON, 
J.) delivered the following 

Judgment: — We accept the finding of the District Judge as to the amount 
of compensation to be paid. His order as to costs is correct. 

• We extend the time for redemption to three months from this date. With 
this modification we confirm the decree of the District J udge. 

The appellant must bear the respondent’s costs in this appeal. 


[ 19 Mad. 391 ] 

APPELLATE CIVIL. 


The 27th April and 8th July , 1896. 
Present : 

Mr. Justice Subramania Ayyar. 


Chinnatambi Gounden (Defendant No. l) Appellant 

versus 

Chinnana Gounden (Plaintiff) Respondent.* 


Contract — Continuing breach — Limitation — Civil Procedure 
Code , ss . 688 ( 28 ), 686. 

T, who was the uncle of the first defendant and the father of the second defendant, 
agreed with C to sell certain land to him for consideration received and to cause the land, 
then standing in the name of a third party, to be registered in [892] C*s name. It was 

4 |. — 1 

* Appeal against Order No. 21 of 1896. 
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farther agreed that if T failed to convey and cause the change of the revenue registry, T 
should return the purchase money. C was put in possession, but in 1690 the second defen- 
dant conveyed the land to one M, who ejected C. 

Held, that the right of appeal conferred by section 588, Civil Procedure Code, is not 
controlled by section 586, that the breac^ did not occur prior to November 1890, and that 
the suit was not barred. 

Appeal against the order of W. J. Tate, District Judge of.Salem, in Appeal 
Suit No. 94 of 1895, reversing the decree of V. Malhari Rau, District Munsif of 
Salem, in Original Suit No. 791 of 1893 and remanding the suit for trial. 

This is a suit for refund of Rs. 238, being the purchase money with 
interest under a contract for sale of certain lands entered into about ten or 
eleven years before date of plaint. 

The plaintiff’s case was that the lands in the plaint schedule belonged to 
the second defendant’s father, Tanda Gounden, who received from the plaintiff 
Rs. 175 and delivered possession of the lan^s to him some ten or eleven years 
ago. Tanda Gounden promised to get the patta transferred to his own name 
from that of one Nallan in whose name he (Tanda Gounden) had bought the 
lands at a revenue sale and then to transfer it to the plaintiff’s name. The 
patta was transferred to Tanda Gounden’s name on the 13th July 1882. 
Sometime after this the vendor Tanda Gounden was convicted for giving false 
evidence in the Salem riot cases about the year 1883 or 1884. In 1888 or 1889 
he was released from jail after he had worked out his torm of imprisonment and 
died one year after his release. The plaintiff further says that after Tanda 
Gounden’s death he asked the first defendant?, the head and manager of the 
family, to transfer the patta, but the latter put him off with excuses and that 
the cause of action arose in December 1890, when he was dispossessed by one 
Muttu Payyan claiming to be second defendant’s purchaser. The defendants 
deny that fo© lands ever belonged to them or to Tanda Gounden named by 
plaintiff, ana plead that the claim is barred by limitation. 

The Munsif held that under the arrangement relied on by the plaintiff 
the patta was to be re- transferred to him as soon as it was transferred* to the 
name of the vendor, ^ that the transfer to the vendor was made on the 13th 
July 1882, that the cause of action arose on that day, that the present suit for 
compensation fell under article 115*, Limitation Act, and was therefore barred. 

[393] On appeal the District Judge holding that the contract was a con- 
tinuing one, and that the limitation under article 115 would run from the time 
when the defendants put it out of their power to fulfil their contract, that is, 
from the date of the sale to Muttu Payyan and relying on Imdad Alt v. 
Nijabat Ali (I. L. R., 6 All., 457) reversed the decree of the Munsif with costs 
and remanded the suit for disposal on the other issues. 


• [Art. 115 : — 


Description of suit. 

Period of 
limitation. 

Time from which period begins 
to run. 

For compensation for tbe breach 
of any contract, express or implied, 
not in writing registered and not 
herein specially provided for. 

i 

Three years ... 

i 

When the contract is broken, or 
(where there are suocessive breaches) 
when the breach in respect of which 
the suit is instituted occurs, or (where 
the breach is oontinuing) when it 
ceases.] & 
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Defendant No. 1 appealed. 

Sundara Ayyar for Appellant. 

Sivasami Ayyar for Bespondent. 

Judgment.— The objection, that the suit being one for the recovery of a 
sum of money less than Bs. 500 and of a nature cognizable by a Court of Small 
Causes, no appeal against the order of the District Judge refnanding the suit 
lies, is unsustainable, as the right of appeal conferred by section 588 in a case 
like this is unaffected by section 586 of the Code, Collector of Bijnvr v. Jafar 
Ali Khan (I. h- B., 3 All., 18) and Mahadev Narsink v. Bagho Keshav (I. L. B., 
7 Bom., 292). 

It was contended on behalf of the appellant (the first defendant) that the 
suit was barred by limitation. No evidence having been taken, it is necessary 
in dealing with the said contention, to consider what the allegations relied 
upon on behalf of the plaintiff are. As I understand the plaint, the oral con- 
tract for compensation for the breach of which* the suit was brought, was this. 
Tanda Gounden, uncle of the first defendant and father of the second defendant, 
about 1882 agreed to sell to the plaintiff certain land for Bs. 175, received the 
amount from him and put him in possession of the land. No sale-deed was, 
however, executed, as the land then stood registered in the public revenue 
accounts in the name of a third party. But Tanda Gounden agreed to execute 
a sale-deed and cause the land to be registered in the plaintiff’s name after the 
registry was transferred to that of Tanda Gounden himself. It was further 
expressly agreed that if he failed so to convey and cause a change of the revenue 
registry he shall return the Bs. 175, the price received by him. The breach 
alleged was that in November 1890 the defendants on the death of Tanda 
Gounden fraudulently conveyed to one Muttu Pay y an by a registered deed the 
land alleged to have been sold to the plaintiff, that in the next month Muttu 
Payyan ejected the plaintiff from possession and [394] that the defendants 
failed to repay the Bs. J75, notwithstanding demand made upon them for the 
refund thereof. The District Munsif held that the claim was barred by limita- 
tion inasmuch as the registry in the revenue accounts was transferred to the 
name of Tanda Gounden admittedly more than three years prior to the institu- 
tion of the suit and the breach of contract on the part of Tanda Gounden 
should, therefore, be taken to have occurred then. No doubt after Tanda 
Gounden's name was registered in the accounts it was open to the plaintiff to 
call upon his alleged vendor to give effect to the promise about the execution 
of the sale-deed, etc. But, considering that the plaintiff was said to have been 
left in possession till December 1890, it can hardly be said that there was a 
breach of contract on the part of the vendor, unless and until further per- 
formance was distinctly refused. (Compare the observations of Garth, C. J., 
in Ahmed Mahomed Pattel v. Adjein Dooply (I. L.B., 2 Cal., 326, 327), and 
there is nothing in the plaint to support the view that the date of transfer of 
the revenue registry to Tanda Gounden’s name was agreed between the parties 
to be the date fixed ior the Execution of the conveyance to the plaintiff. The 
plaint allegations on this point convey nothing more than that the understand- 
ing was that until the land came to be registered in Tanda Gounden’s name the 
plaintiff had no right to claim the execution of a conveyance. But it does not 
follow that the moment Tanda Gounden’s name was inserted in the registers a 
cause of action accrued to the plaintiff ipso facto , As already observed, a 
refusal to complete the contract was necessary to give the plaintiff the right to 
sue. But, according to the plaint, there was no refusal prior to November 
1890. The District Judge’s view that the breaoh alleged was subsequent to 
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that period and therefore the elaim cannot, upon the plaint itself, be 'held to 
be barred appears to be right. His order reversing the District Munsif s decree 
must be upheld and the appeal dismissed with costs. 


[395] APPELLATE CIVIL. 

The 4th August , 1896 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice 
and Mr. Justice Benson. 

Kaliyanaramayyey (Respondent) Appellant 

versus « 

Mustak Shah Saheb (Petitioner) Respondent/ 

Religious Endowments Act — Act XX of 1863 , ss. 3, 11 — Suit by 
manager for rent — Muchalkas granted by the committee. 

Where the committee of a religious institution governed by Act XX of 1863 obtained 
muchalkas in its own name from the tenants of land belonging to the institution instoad of 
in the name of its manager : . 

Held, that this fact constituted a mere irregularity and that a suit brought by 
manager on such muchalkas is maintainable. 

Appeal under Letters Patent, section 15, against the judgment of SUBRAMANIA 
AYYAR, J., in Civil Revision Petition No. 160 of 1894. 

The facts of the case were as follows : — 

The suit is brought by the manager of a Muhammadan temple called the 
Durgaof Goripalayam to recover Rs. 107-5-11 being principal and interest at 
one per cent, per mensem due on 3 muchalkas executed by defendant to 
plaintiff for faslis 1299, 1300 and 1301. 

The defendant objects to the maintainability of this suit on the grounds 
that the committee members had no right to issue pattahs and take muchalkas ; 
that the plaintiff was not the manager during the 3 faslis in question ; that 
the muchalkas were not given by defendant and that those who have signed 
them were not authorized by defendant to exchange pattah and muchalka 
on his behalf. 

The Subordinate Judge dismissed the suit. 

The material portion of his judgment is as follows : — 

Under section 11 of Act XX of 1863, no member of a committee shall be 
capable of being or shall act as the trustee of a temple for the management of 
which such committee shall have been appointed, and it is the lawful trustee 
or the manager of the temple, for the time being that is entitled to the posses- 
sion of its properties [ 396 ] and to the receipt of its income, and the members 
are not at liberty to claim to be put in his place. Consequently the suit 
cannot be maintained on the pattahs and muchalkas exchanged by the com- 
mittee members. Again the. manager who how sues as plaintiff was appointed 

• Letters Patent Appeal No. 18 of 1896. 
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in fasli 1302, and there was no manager during the faslis for which rent is 
claimed and the muchalkas sued on were not executed by defendant and 
consequently plaintiff has no cause of action against defendant — Panduranga v. 
Nagappa (I. L. R., 12 Mad., 368). 

The plaintiff preferred this petition to the High Court. 

KrishnastOami Ayyar for Plaintiff. 

Sundara Ayyar for Defendant. ** 

Subramania Ayyar, J.~ The plaintiff, the present manager of a durga (a 
Muhammadan religious institution), sued upon certain muchalkas alleged to 
have been executed to the members of the committee exercising supervision 
over the durga under Act XX of 1863 by the agent of the defendants for rent 
due by him to the durga for certain years. The Subordinate Judge, being of 
opinion that under section 11 of the Act, it was the manager and not the 
committee that should have obtained the muchalkas from the defendants, held 
the plaintiff could not maintain this suit upon such muchalkas. 

The question is whether the decision of the Subordinate Judge on the 
point is right. 

In dealing with this question it must be remembered that members of 
committee and managers constitute the different parts of the machinery 
provided by Act XX, for the due administration of the affairs of the religious 
institution falling within section 3 of that enactment. And of these two parts 
members of committees are the persons in whom the general superintendence 
and control of such institutions are vested. In exercising such general control, 
it is an unquestionable duty of theirs to see that the rents payable to the 
institutions are punctually collected and all steps legally necessary for their 
collection are duly taken. In the performance of this duty, however, the 
procedure to be observed by them is to get the managers to make the collection 
and perform all acts necessary for the purpose. Now, if in deviation from this 
course, they take upon themselves to obtain muchalkas in their own names, 
what is it but an act done in the discharge [397j of their duty to see to the 
realization of the rents ? Such an act done primd facie in the interests of the 
institution can hardly be said to be illegal or wrongful so as to make it void 
as is contended on behalf of the defendant. In my view it is an act which 
falls within their powers as the controlling authority though, in performing 
it, they acted in a manner which is not in strict conformity with the procedure 
prescribed by the law. 

Moreover, in the face of the provisions of section 12 of Act XX, it is 
scarcely possible to contend that there is anything in the nature of the act of 
collecting rents, considered by itself, which renders such an act inconsistent with 
the proper performance by members of committees of their duties as the super- 
vising authority. For, by the last part of that section, committees are 
empowered to collect rents directly in the case of lands transferred to them 
by or under the authority of the Board of Revenue. This provision, though 
confined to the case of such lands, shows that in the opinion of the framers of 
the Act, direct participation in actual management by collecting rents is not 
so outside the legitimate functions of committees as to compel Courts to 
decide that an act perfectly valid, if done by them with reference to the portion 
of the endowments consisting of lands transferred by the Board, is utterly void 
when it is done with reference to other portions of the landed endowments. It 
seems to me more reasonable to hold that, though the members of the com- 
mittee in the present case deviated from the strict procedure in taking the 
muchalkas in their own names instead of having them taken by the manager 
in his name, yet their action is not absolutely illegal. In a case where a 
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mortgage taken by a bank was questioned on the ground that the mortgagees 
had no right to take a mortgage concurrently with the loan in order to secure it, 
as their charter only authorized them to take mortgages * for debts previously 
contracted/ Chancellor Kent observed : “ and if they should pass the exact 
line of their power it would rather belong to the Government * * * to 

exaot a forfeiture of their charter, than for this Court in this collateral way, to 
decide a question of misuser by setting aside a just and bond fide contract. 11 
[Silver Lake Bank v. North (4 Johnson, Second Edition at p<‘373) j ; [see also 
Coltman v. Coltman (L. R., 19 Oh. D., 64).] Similarly here the fact that the 
members of the committee overstepped the precise limits of their [398] 
authority in obtaining the muchalkas in question may be a ground for charg- 
ing them with misfeasance under Act XX of 1863, but not for impeaching 
the documents executed for the rents justly due to the institution under 
their control. 

In short, the obtaining of these documents is not a nullity, but is only 
an irregularity which could be r waived by the defendant, and which he must 
be taken to have waived, if, as is alleged on behalf of the plaintiff, the defen- 
dant got his agent to execute them. The Sub- Judge’s view that the suit failed 
on the ground that the muchalkas stand in the names of the members of the 
committee is therefore unsustainable. 

It is next contended for the defendant that as he denied that the muchalkas 
were executed with his authority, and as the plaintiff failed to prove such 
authority, the Sub-Judge’s decree should not be disturbed. The language of 
the judgment of the Subordinate Judge satisfies me that he decided the 
suit on the preliminary point discussed above,* and did not call upon the 
parties to go into evidence. The decree must therefore be set aside. The swt 
should be replaced on the file and dealt with according to law. The costs here 
will abide and follow the result. 

Against this judgment the present appeal (under section 1 5 of the Letters 
Patent) was preferred. 

Sundara Ayyar for Appellant. 

Respondent did not appear. 

Judgment. — The case relied on [Panduranga v. Nagappa (I. L. R., 12 
Mad., 366)] is not in point. The order of the learned Judge is right. We reject 
the appeal. 


NOTES. 

( As regards when a Letters Patent Appeal would lie, from the decision o! a single 
judge, see (1898) 22 Mad., 68 . 1 
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ORIGINAL CIVIL. 

The 10th August, 1896. 

Present : 

Mr. Justice Subramania Ayyar. 1 


Davis 

versus 

Cundasami Mudali.* 

Indian Contract Act — Act IX of 1872, s. 63 — Consideration. 

An agreement, extending the time for the performance of a contract falling under 8. 03, 
Contract Act, does not require consideration to support it. 

[399] SUIT for damages for breach of contract and interest. • 

The plaint set forth that one R. S. Sheppard is the author of, and was the 
owner of, the copyright in four books and that his copyright was duly 
registered in accordance with law ; that the said books were printed, published 
and sold at different periods by different publishers and lastly by Messrs. V. J. 
Manickavaloo Moodeliar and Company under agreement ; that by the said 
agreement, dated the 21st day of April 1838, and registered on the same day, 
the said R. S. Sheppard on certain terms and conditions transferred to Messrs. 
V. J. Manickavaloo Moodeliar* and Company, the right to print certain editions 
o&the aforesaid books, the said editions being limited as therein provided ; that 
in and by a document duly executed at Madras on the 12th November 1892 
and registered on the 19th November 1892, and also by a previous document 
executed on the 26th April 1890, the said R. S. Sheppard, in consideration 
of the sum of Rs. 500 paid to him by the plaintiff, sold to the plaintiff the 
copyright in each of the aforesaid books, subject to the rights of the said 
Messrs. V. J. Manickavaloo Moodeliar and Company ; that under a document 
executed on the 19th November 1892 and registered on the same day, the 
plaintiff sold to the said 0. Cundasami Mudali the copyright in the aforesaid 
books, subject to the rights of the said Messrs. V. J. Manickavaloo 
Moodeliar and Company, under the agreement of 21st April 1888, on the 
defendant agreeing to pay to the plaintiff the sum of Rs. 10,000 in four equal 
instalments on the 10th April 1893, 10th October 1893, 10th April 1894 and 
10th October 1894 ; that the conditions contained in the said document of 19th 
November 1892 in so far as the plaintiff is concerned have been fully complied 
with by the plaintiff ; that the defendant has not up to date paid any money 
towards and on account of the amount which was agreed to be paid to the 
plaintiff under the document of 19th November 1892, and the said amount is 
now overdue ; that the plaintiff charges the defendant is liable to pay interest 
on the said instalments on the expiration of the respective dates fixed for pay- 
ment thereof at the rate of 12 per cent, per annum. Plaintiff prayed for a 
decree for Rs. 11,050 being the amount due as aforesaid. Plaintiff prayed that 
he may be decreed to have a lien on the copyright of the said books for the 
amount that may be decreed ; that the defendant be decreed to pay further 
interest on the principal sum of Rs. 10,000 at 12 per [400 j cent, per annum 
from date of filing plaint to date of decree ; that the defendant, his servant^ 
and agents be restrained by injunction from dealing with the copyright of the 

* Civil Suit No. 110 of 1895. 
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books in any manner whatsoever ; that the defendant be decreed to pay the 
costs and further relief. 

The defendant admitted the agreement, but submitted that subsequent to 
the execution of the document referred to in the plaint, that is, on the 1st 
December 1892 the plaintiff and defendant had agreed in writing that the 
k instalments in the said deed referred to were to commence and become payable- 
on the accrual of the right in plaintiff to print and publish any one of the books 
in reference to the printing, publication and sale of which the* said R. S. Shep- 
pard had contracted with 'Messrs. V. J. Manickavaloo MoodeWar and 
Company in terms of the agreement, dated 27th April 1888 ; that the said 
writing was signed by the plaintiff and addressed to the defendant and a fresh 
starting point for the payment of the instalments was thereby substituted for 
the period originally fixed ; that the right to print and publish any one of the 
said books has not accrued to defendant as the contract of the 27th April 1888 
is still in force. 

That consequently plaintiff is not entitled to bring this suit and defendant, 
denied his liability to pay interest. •• 

Mr. K. Brown for Plaintiff. 

Masilamani Pillai for Defendant. 

Judgment. — Some years ago one Mr. R. S. Sheppard published four books* 
viz., ‘ Manual of English for Matriculation Candidates,’ ‘ English Lessons for 
F. A. and B. A. Candidates,’ ‘ Middle School Manual of English ’ and 4 Lower 
Fourth Class Manual of Grammar.’ On the 21st April 1888 Mr. Sheppard exe- 
cuted Exhibit II to Manickavaloo and Company authorizing them to print and 
publish and sell at their own risk and expense arid for their own advantage the 
seventh, eighth and ninth editions of the ‘ Manual of English for Matriculation 
Candidates’ at 6,000 copies per edition, the fifth, sixth and seventh editions also at- 
6,000 copies each edition, and the third edition of ‘English Lessons for F. A. and 
B. A. Candidates’ to consist of 1,500 copies. Further by this contract he bound 
himself, whilst the contract remained in force, not to publish or arrange with any 
others for the publication of the above books, or of any other books that may 

f rejudicially affect the sale of any of the three books. It also appears that at- 
401] the date of the said contract, the whole of the copies of the first edition 
of the 1 Lower Fourth Class Manual of Grammar, ’ which was the only edition 
of the book published, had been assigned to Manickavaloo and Company on 
the understanding that until those copies were disposed of no further edition of 
the book should appear. 

Between 1888 and 1892, the plaintiff, who is the mother-in-law of Mr. 
Sheppard, became the assignee of the right of publishing all further editions 
of the four books. And she executed on the 19th November 1892 Exhibit A 
transferring her right to the defendant in consideration of Rs. 10,000 made 
payable in four half-yearly instalments commencing from the 10th April 1893. 
On the 1st December 1892, however, she addressed to the defendant a letter 
(Exhibit I) whereby she agreed that the first instalment should not become 
due until the defendant, by the expiry of the contract with Manickavaloo and 
Company, was enabled to issue a fresh edition of any one of the four books. 

The present suit was instituted for the recovery of Rs. 10,000 with interest, 
on the footing that the instalments had become payable as specified in Exhibit 
A* apart from Exhibit I. The defence was that under the contract, as modified 
by Exhibit I, time for the commencement of payment had not arrived ; since 
the contract with Manickavaloo and Company remained in operation, a large 
number Of copies of the latest editions of all the four books being in their hands 
unsold. 
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The questions for determination are (1) Was there any consideration for 
the agreement (Exhibit I) to extend the time for payment ? (2) If not, is the 
agreement valid ? (3) If the agreement is found valid, whether the condition 
laid down in Exhibit I for the arrival of the time for payment has happened. 

As regards the first question, the defendant’s contention was that though 
Exhibit I bears, a date posterior to that of Exhibit A, in point of fact, the letter 
was written and handed to him in pursuance of an understanding come to 
between him and the plaintiff prior to Exhibit A being actually signed and 
delivered. To support this allegation, there is nothing but the uncorroborated 
word of the defendant. 

Moreover, the opening lines of Exhibit I itself referring to a conver- 
sation of the 30th November 1892, which appears to have led up to the letter 
being sent, are scarcely consistent with the truth [402] of the defendant’s 
story. I find, therefore, that there was no consideration for the agreement. 

As to the second question, its determinatipn depends upon the construc- 
tion to be put upon section 63 of.the Indian Contract Act, which provides, 
among other cases, for one like the present, of an agreement to extend the time 
for the performance of a promise. Before considering the provisions of the 
section, it would tend to a clear comprehension of them if I briefly refer to the 
state of the English law on the subject. Under that law the rule, rigorously 
followed out, that every agreement relating to the discharge of a contract, save 
the exception recognised by Foster v. Daubar (6 Ex., 839) must, unless made 
under seal, be supported by consideration has not, as pointed out by Sir F. 
Pollock in his work on Contracts (sixth edition, page 177), been productive of 
very happy results. The learned author attributes such results to the carrying 
out of a general principle beyond the bounds within which it is reasonably 
applicable ; or in other words to the doctrine of consideration, instead of govern- 
ing the formation of contracts, being made to regulate and restrain their 
discharge also. 

Now the question arises whether the Indian Legislature intended to 
perpetuate such an unsatisfactory state of things in this country. I think that 
it did not, that in the Contract Act the doctrine of consideration was 
not extended to the regulation and restraining of the discharge of contract 
by agreement and that the Legislature laid down by section 63 a rule different 
from that of the English law. 

In the first place, the language of the section does not insist upon the presence 
of consideration in regard to the cases mentioned therein. This view is fully con- 
firmed by the illustration b to the section. The case, put in that illustration, is 
that of a person entitled to a sum of money accepting a b-s amount than is due to 
him. Now, according to Foukes v. Beer (L. B., 9 App. Cases, 605) cited for the 
plaintiff and which finally settled the law as to this matter in England, acceptance 
in full satisfaction of a debt of a smaller sum than the amount due does not 
operate as a complete discharge of the debt, even though such a discharge would 
result from the creditor similarly accepting some article, other than money, of less 

^ iary value. But the law laid down by the illustration referred to is 
the reverse of the English rule. Now it being thus clear that in the 
above typical instance, a person is capable of legally binding himself without 
consideration to forego his right to the difference between the debt and the 
smaller sum accepted by him in full discharge of his debt, and there being 
absolutely nothing in the language of section 63 to indicate the recognition, 
with reference to the matter under discussion, of any distinction between the 
different cases comprised in the section, it follows that the necessity for any 
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consideration is dispensed with alike in all the eases to which the* section 
relates, including that of agreements to extend the time for the performance 
of a promise. 

This conclusion is further strengthened by the purely artificial character 
of the reasoning by which English Judges have sought to prevent the rule, 
requiring consideration in cases like the present, operating in practice unreason- 
ably ; as will»be seen from the observations of Lord Denman, C.J., in 
Stead v. Dauber (10 Ad. & E., 66) where he dissented from Ouff v. Penn (1 M. 
& S., 21) and laid down that it'cannot be maintained, that although there was 
an agreed substitution of other days than those originally specified, still the 
contract remained. In meeting an objection based on the absence of consi- 
deration, to the view which was taken by him, the Chief Justice argued thus : 
“Nor does any difficulty arise from the want of consideration for the plaintiff *s 
agreement to consent to the change of days ; for the same consideration which 
existed for the old agreement is imported into the new agreement which is 
substituted for it." The resort to such a fiction is obviated, in this country, 
by section 63. • 

Here it may be asked whether section 62, which also refers to cases of 
agreements relating to the discharge of contracts and the language of which at 
first sight may appear broad enough to include the cases falling under section 
63, is consistent with the view taken by me. From the mere fact that two 
sections were enacted on the subject, it must be taken that the Legislature in- 
tended to draw a distinction between the set of cases comprised in section 62 
and that in section 63. These sections, therefore, must be construed so as not to 
overlap each other. This would be done by holding that agreements referred to 
in section 62 are agreements which more or less affect the rights of both 
parties under the [404] contract discharged by such agreements ; whilst those 
referred to in section 63 are such as affect the right of only one of the parties. 
The former case ex hypothesi necessarily implies consideration which is either 
the mutual renunciation of right or coupled with it the mutual undertaking of 
fresh obligations or the renunciation of some right on the one side and the 
undertaking of some obligation on the other, that forms the consequence of an 
agreement to rescind, substitute or alter mentioned in section 62. It is only 
when the agreement to discharge affects the right of only one party, that 
consideration might be found wanting and there alone the Indian law departs 
from the English law, by making provision, for every such possible case, in 
section 63. 

The result is that the agreement set up by the defendant which, as already 
stated, falls under section 63 is binding though without consideration. 

As to'the third and the last question : In dealing with this, it is hardly 
necessary to say that the express undertaking given by Mr. Sheppard to Manicka- 
valoo and Company under Exhibit II that nothing will be done to the prejudice 
of the rights granted to them is fully binding on the defendant. Though this 
refers to only three out of the four books spoken of in Exhibit I, the defen- 
dant does not stand in a different position as regards the remaining book, inasmuch 
as, in consequence of the express understanding between Mr. Sheppard and 
Manickavaloo with reference to the first edition of this book, the defendant is 
debarred from issuing a fresh edition of the work until the previous one has 
been exhausted. Therefore the sole fact to be found is whether, as alleged by 
the defendant, Manickavaloo and Company are still in possession of copies of 
all the f£ur books so as to preclude him from publishing a new edition of any 
one of them. That that is the case is established by the unoontradieted 
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evidence of one of the witnesses called for the defendant. It follows that the 
condition specified in Exhibit I for the arrival of the time for payment has not 
yet happened. 

The suit is premature and is dismissed with costs. 

Rencontre — Attorney for Plaintiff. 

% NOTES. 

[ See also (1888) 15 Cal., 319 ; (1896) 20 Bom., 636.J 

[409] PRIVY COUNCIL. 

The 19th March and 9th May , 1896. 

Present : 

Lords Watson, Hobhouse and Davey, ‘and Sir Richard Couch. . 


E. 0. Muthusami Mudaliyar and others. (Plaintiffs) 

and 

Simambedu Muthukumaraswami Mudaliyar (Defendant) 


(On appeal from the High Court at Madras.] 

Inheritance according to the Mitakshara , chap . IJ, s . 6 — Succession 
of bhandu — Priority o} mother's half-brother over sons of father's 

paternal aunt. • 

The statement of bhandus entitled to inherit given in the Mitakshara, chap. II, sec. 6, 
is not an exhaustive one. The maternal uncle of the deceased is omitted, but the sons of 
that uncle are specified. 

The omission to mention a maternal uncle does not signify that he is excluded from the 
first class of bhandus. 

The grounds of the judgment in Qridhari Lai Roy v. The Government of Bengal (12 
M. I. A., 448 ; IB. L.R., 51) apply, not only to the heirship of a maternal uncle as against 
the claim in default of heirs, but also apply equally to questions between nearer and more 
remote bhandus. A maternal uncle is, accordingly, an heir, though not specified in the 
Mitakshara list, and he also has priority over the sons and grandsons of the paternal aunt 
of the father of the deceased, who are more remote than he is. 

A mother’s brother by the half-blood stands on the same footing as her whole brother 
in regard to priority over more remote bhandus. A half-brother may be postponed to a 
whole brother, but there is no ground for his postponement to more distant kinsmen. 

Appeal from a decree (5th May 1892) of the High Court, affirming a decree 
(12th May 1891) of the District Court of Chingleput. 

The first and second appellants were the sons, and the third appellant 
was the grandson, of Parvatha Ammal, sister of Arumugatha Mudaliar, who 
was paternal grandfather of Muthuswami Mudaliar, the last male owner of 
the property, to which their suit laid claim. 

The defendant (respondent) claimed under Nagappa Mudaliar, who was 
the half-brother of Muni Ammal, the mother of Muthuswami. 

[408] The*principal questions on this appeal were : (l) whether the sons 
and grandson of the aunt of the father of Muthuswami were entitled to inherit 
from the latter in priority over the descendant of the half-brother of Muthu- 
swami’s mother, Muni Ammal. 
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To answer the above involved the deciding another question : (2) whether 
the maternal uncle's being of the half-blood made any difference as to whether 
he was an heir, and took priority over the other bhandus. 

The relationship of the family, so far as it is material to this ease, will 
appear from the following pedigree :-r- 

" S. S. Muthu Mudaliar. 

I * 

/ ' 


Arumugatha, Parvatha Ammal. 

died before his father. I 


• I ' i 

* Kandasami ( Subbaroya, First Second 

m. (1) Yedammal. m. (2) Rukmoni. Third Plaintiff. Plaintiff. 

| Plaintiff. 

Arunachala, d. 1866 Nagappa. * 

m. Munia Ammal. 1 


# Propositus. 

Muthuswami, d. 1879. I 1 

m. Swarnathammal, | | 

died April 1888. Ratna alias Kandaswami. Apparao. 

i 

Gnanambal, 
without issue, 1883. 

The written statements of the parties, in effect, raised the question, stated 
in the first issue, — whether the plaintiffs, or Nagappa, were the reversionary 
heirs entitled to succeed on the death of the widow Swarnathammal. Evidence 
was adduced at the hearing as to other questions in other issues as to whether 
there had been certain releases, and a will executed conferring rights on the 
defendant. But with this the District Judge did not proceed, being of opinion 
that bis decision should be governed by the preliminary question whether the 
maternal uncle of the 'propositus’ was his heir, and preferred to the plaintiffs, who 
[4073 were the sons and grandsons of the paternal aunt of the father of the 
deceased. It was admitted in the Court of First Instance that Nagappa was 
only the half-brother of Muniyammal, and the suit proceeded on the basis that 
Parvatha Ammal was the full sister of Arumugatha. 

The District Judge decided the question in favour of the defendant, upon 
the construction put by the Judge upon the text of the Mitakshara in chapter 
II, section 6. He held upon the construction, placed by him on the words, 
that a maternal uncle was a man’s own bhandu (atma-bhandu), and was as 
such entitled to inherit in preference to a paternal grandfather’s sister’s son, 
who, according to this decision, was his father’s bhandu (his pitri bhandu). Upon 
t his construction he held that Nagappa was, at the death of Swarnathammal, 

* Nagappa in the above pedigree is the defendant’s predecessor in title. 
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the Dearest reversioner of Muthuswami. Thus, the title of the defendant 
'was. established, and the suit was dismissed. 

The plaintiffs' appeal from this decision to the High Court was heard by 
a Division Bench Sir T. Muttuswami Aiyar, C.I.E., and PARKER, JJ.). The 
judgment of the District Judge was affirmed by the High Court. (Muttuswami 
and others v. Muttukumaraswami I. L. R., 16 Mad., 23). 

Sir B. T. Beid and Mr. J. H. A. Branson for the Appellant^. The follow- 
ing were the prinfiipal points urged : The High Court had not been right in 
their construction of the rules as to bhandus’ succession given in the Mitak- 
shara, chapter II, section 6 ; but should have held that an uncle on the mother's 
side was not preferred as an heir, taking in priority over the son of the father's 
paternal aunt. The Mitakshara in that section omitted the maternal uncle in 
the enumeration of bhandus entitled as heirs. He, at all events, did not take 
in preference to the son of the sister of the grandfather of the deceased. 

Under the Dayabaga, those who could offer oblations to paternal ancestors, 
as a father's paternal aunt’s son could do, were preferred, in succession, te 
those who, at the most, could only offer oblations to relations on the mother's 
side. To offer oblations to the latter was all that a maternal uncle could do. 
Under the Mitakshara these considerations might not be of direct weight, as 
the foundation of the rule of descent was not laid in ceremonial obligations 
[408] under the system which the Mitakshara enforced. But the succession 
as much as possible in the male line was regarded under both systems as 
superior to that through the female line. Here the appellants could trace 
through more than one generation before resorting to the ancestress. Reference 
was made to Bhaiya Ham Sind v. Bhaiya Jubruj (5 B. L. R , 293). 

• In this case, there was another point,— that the uncle, through whom* 
the respondent claimed, — Nagappa (whose mother was Rukmoni) was only 
half-brother to Muni Ammal, whose mother was Yedammal. 

Mr. J. D. Mayne t for the Respondent, was not heard. 

On a subsequent day, 9th May, their Lordships’ judgment was delivered 
by Lord Hobhouse. 

The question in this appeal is one of pure law, relating to the inheritance 
of a Hindu gentleman who died in the year 1879. No facts are in dispute. 
He had no issue except a daughter who died without issue in 1883 ; his widow 
who became his heir died in 1888 ; at that time, when his inheritance opened, 
he had no collateral relatives of the same gotra with himself ; both parties claim 
as bhandus or cognates ; two of the plaintiffs are the deceased’s first cousins 
once removed, being sons of his father’s father’s sister ; and the third plaintiff 
is one degree more remote ; the defendants claim under a half-brother of the 
deceased’s mother. 

The text of the Mitakshara which governs the question raised on these 
facts ("chapter II, section 6) is, as translated by Colebrooke, as follows : — 

“On failure of gotrajas the bhandus are heirs. Bhandus are of three 
kinds, related to the person himself (atma-bhandu), to his father (pitri-bhandu), 
or to his mother (matri-bhandu) as is declared by the following text : — * The 
sons of his own father’s sister, the sons of his own mother’s sister and the sons 
of his own maternal uncle must be considered his atma-bhandus. The sons 
of his father’s paternal aunt, the sons of his father’s maternal aunt >ind the 
sons of his father's maternal uncle must be reckoned as his pitri-bhandus. 
The sons of his mother's paternal aunt and the sons of his mother's maternal 
uncle must be reckoned as his matri-bhandus.' ” 
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The commentator then says in the next verse : t 

[409] “ 'Here by reason of near affinity the bhandus of the deceased himself 
(his afma-hhandus) are his successors in the first instance : on failure of them, 
his father's bhandus (pitri-bhandus), or if there be none, his mother's bhandus 
(mafcri-bhandus). ’ ” 

The plaintiffs, being the sons* and grandson of the paternal aunt of the 
deceased’s father, are expressly mentioned as falling within the second kind of 
bhandus who cannot succeed until after failure of the first kind. They are 
therefore reduced to contend 'hat the quoted text contains an exhaustive list 
of bbandu successors, and that ate the deceased's maternal uncle is not men- 
tioned in it, he cannot succeed. Both Oourts below have decided against that 
contention. 

Their Lordships do not think it necessary to discuss the fanciful sugges- 
tion made in the Courts below and refuted there with much care and learning 
to the effect that the quoted text is addressed to religious ceremonies of purifica- 
tion rather than to positive rules of succession. To whatever extent rules 
of successions may have been founded on religious observances, or may now 
be explained by them, it is clear that fixed rules of law for successions have 
been established for ages, and equally clear that the Mitakshara professes to 
express such rules in the quoted text. Taking it to mean what it says, the 
question is whether its omission to mention a maternal uncle signifies that 
he is excluded from the first class of bhandus, or whether the writer is not 
rather classifying by sample without attempting to specify every member of 
each class. 

Their Lordships are of opinon that, even if the quoted text stood alone, the 
only admissible construction would be the latter one ; for no rational ground 
can be assigned for excluding the maternal uncle of the deceased while his more 
remotely allied sons are admitted to succeed. But in fact the text does 
not stand alone, and whatever difficulty might at on9 time have been felt in 
applying, it has now been removed by judicial decision. 

In the case Gridhari Lull Roy v. The Benoal Government (12 M. I. A., 
448), the person claiming to be heir was the maternal uncle of the deceased’s 
father. The High Court of Calcutta decided against his claim on the ground 
that he was omitted from the quoted text. On appeal, this Board referred to 
a passage in the Mitakshara, which is not translated by Colebroke, but which 
was translated and used for [410] the purpose of that suit. In that passage, 
which deals with the property of a trader dying abroad, his maternal uncle 
is included among bhandus capable of succeeding, though the order of suc- 
cession is not there suated. The Board also referred to a passage of the 
Viromitrodaya as a work of high authority at Benares and properly receivable 
to explain things left doubtful by the Mitakshara. That passage states that 
maternal uncles are to be comprehended in the quoted text, noting how objec- 
tionable it would be to exclude them while admitting their sons. This 
Board held that a grand-uncle fell within the same reasoning, and upheld the 
plaintiffs' title. 

It is true that in that case the dispute was between the person claiming 
as heir and the Crown claiming as in default of heirs. But the grounds of the 
judgment apply equally to questions between nearer and more remote bhandus. 
The decision is precisely in point, and as it entirely commands the , assent of 
their Lordships, they examine this question no further. 

The only other question raised is whether a mother’s brother by the half- 
blood stands on the same footing as an uterine brother. This point also M 
decided in the Courts below against the plaintiffs on grounds in 
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Lordships entirely concur. A half-brother may be postponed to an uterine 
brother ; but there does not appear to be any authority, and certainly there is 
no reason for bolding that he should be postponed to more remote kinsmen. 
In fact, the point was not pressed by the appellants’ counsel at thisT>ar. 

The result is that their Lordships will humbly advise Her Majesty to dis- 
miss this appeal, and the appellants must pay the costs. Appeal dismissed 
with costs. # 

Splicitors for.jbhe Appellants : Messrs. Pemberton , Qarth it Cope . 

Solicitors for the Respondent : Messrs. Lawford , Waterhouse it Lawford, 

NOTES. 

[ It has been held that in the succession of bandhus, not only do the atma bandhus take 
before pitri bandhus and these, again, before matri bandhus , but in succession of each class, 
the heirs mentioned in the Mitakshara to illustrate that class take in the order of their 
mention therein : — (1910) 90 M.L.J., 27B* See also 20 Mad., 842 ; 18 Mad., 193.] 

[411] APPELLATE CBVIL. 

The 17th and 30th July , 1890. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Benson. 

Udayana Pillai (Plaintiff) Appellant 

versus 

Senthivelu Pillai and another (Defendants Nos. 1 and 2) 

Respondents." 

Usufnietuary mortgage — Personal covenant to pay — Limitation Act — 

Act XV of 1877. 

Whore a usufructuary mortgage contains a personal undertaking to pay the amount 
secured thereby, the limitation applicable to a suit brought on the mortgage is governed by 
article 147, Limitation Act XV of 1877. Sivakami Ammal v, Oopala Savundram Ayyan 
(T. L. R., 17 Mad., 131) followed. 

SECOND Appeal against the decree of J. W. Dumergue, District Judge of 
Madura, in Appeal Suit No. 67 of 1894, reversing the decree of S. Authinarayana 
Ayyar in Original Suit No. 1636 of 1892. 

The facts of this case were as follows : — 

In this case the plaintiff sued on a mortgage deed to recover Rs. 200, being 
the principal, and Rs. 100, being damages, from the defendants by sale of 
the mortgaged property. 

According to the plaint, the father of the first and second defendants 
executed a registered mortgage deed in favour of the plaintiff’s father on the 
8th October 1867. From that, time until fasli 1298 (1888-89) the plaintiff’s 
father and then the plaintiff were in possession and enjoyment of the mortgaged 
land. In fasli 1299 (1889-90) the first and second defendants agreed to 
cultivate the land themselves and to pay half varam to the plaintiff, but failed 
to do so from fasli 1299 to fasli 1301. The third and fourth defendants, being 
the cousins, and the fifth defendant, being the uncle of the first and second 
defendants’ father, were impleaded as members of a joint family and liable for 

the debt. 

* Second Appeal No. 664 of 1895. 
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. The District Munsif exonerated the third, fourth and fifth defendant Aaftd 
their share of the property, and found that there had been no such Agreement 
in 1889 -with the first and second defendants as alleged by the plaintiff. In the 
result he gave the [4183 plaintiff a decree for t he recovery of the mortgage 
amount from the share of the mortgaged property belonging to the father of the 
first and, second defendants in their hands, and, in case of failure of payment 
within six months, by sale of thatf share, but disallowed the plaintiff’s claim 
to damages. The first and second defendants appealed to the District Court 
and the plaintiff filed a memorandum of objections against such part of the 
decree as found that plaintiff had no enjoyment of the plaint property within 
twelve years prior to the suit, and^that there was no such letting as is alleged 
to the first and second defendants in 1889, and refused damages. 

On the hearing of the appeal the only point raised had reference to the 
question of limitation, and it was contended that the District Munsif was 
wrong in holding that the suit was governed by article 147 and not by article 
182 of the Limitation Act of 1877, and on this point the Lower Appellate Court 
i$versed the decree of the District Munsif and dismissed the suit with costs. 

The plaintiff appealed to the High Coui*t. 

Krishnasami Ayyar for Appellant. 

Sankaran Nayar for Respondents. 

Judgment. — Plaintiff sued for recovery of Rs. 200 alleged to be due under 
an instrument of mortgage (Exhibit A) by sale of the mortgaged property. 

The District Munsif decreed for plaintiff, but tne District Judge reversed 
the decree and dismissed the suit on the ground that Exhibit A evidenced a 
usufructuary mortgage, pure and simple, containing no covenant to repay 
the mortgage money, but with an express contract that plaintiff's only remedy 
should be to remain in possession if defendants failed to repay the mortgage 
money. 

Against this decree the plaintiff instituted this second appeal on the ground 
that the District Judge misconstrued Exhibit A. 

We think the appeal is well founded. Exhibit A is dated 8th October 
1867. By it the defendant s father mortgaged certain lands for Rs. 200 to the 
plaintiff, and the contract between the parties is expressed as follows : — ; 

“ In lieu of interest on this sum of Rs. 200, you will, for three years from 
this year, raise any crops you like, including summer and season crops, pay; 
Government assessment and enjoy the said lands. On the expiry of the term, 
I shall pay the said Rs. 200 and redeem the lands. If they are not redeemed 
in that manner, [4183 you will, till payment of the amount, enjoy them as 
under mortgage as mentioned above.” 

We think that these words contain a covenant to repay the mortgage 
money on a certain date, viz., on the 8th October 1870. If the words “ on 
the expiry of the term, I shall pay the said Rs. 200 and redeem the lands ” 
stood alone, there could be no question as to their meaning and effect, but the 
District Judge considers that the succeeding words indicate that the only 
covenant was that, in the event of non-payment, the plaintiff should continue 
to enjoy the lands. We do not think that this was the intention of the par- 
ties or is the true construction of the words. If that were the intention of 
the parties, it would have been easy to have stated it in appropriate language 
without the express contract, “ on the expiry of the term I shall pay the said 
Bs. 200.” This express contract is not, as the District Judge supposes, nulli- 
fied by the words that follow it. 

These latter words, no doubt, contain an agreement that until payment, 
the pontiff shall remain in enjoyment of the land, but they do not say 6r 
imply that this shall be the plaintiff’s only remedy in case of non-pay inept. 
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Ttteyv &s well as the previous covenant, are for the benefit aild protection of 
the mortgagee (plaintiff), but to give them the meaning suggested by the 
District Judge would be to nullify the previous express covenant to*repay on a 
certain date and deprive the plaintiff of the benefit intended to be secured to 
hind by those words. 

The case 'is very similar to that decided lately by the Full Bench in 
Sivakami Animal v. Gopala Savundram Ayyan (I. L. R., 17 Mad., 131) There 
the agreement was “ I shall pay you the said mortgage amount ” on a certain 
date in J.883, and a further clause provided 11 If 1 fail to pay you ” on the said 
date, 11 you shall receive " it on the corresponding date “ of whatever year I 
may pay it.” The Full Bench held that the document clearly contained a 
covenant to pay and that a suit for sale therefore lay. 

In the present case we are of opinion that Exhibit A contains not merely 
a usufructuary mortgage, but such a mortgage with an express covenant to 
repay the mortgage money on a certain date now long since past. 

(414) The contention of the respondents^ that the suit is barred under 
article 132 of schedule 2 of the Jndian Limitation Act is untenable. The 
article applicable is No. 147, and the time allowed for sale is sixty years. 

In the result we must reverse the decree of the District Judge and restore 
that Of the District Munsif. The plaintiff must have his proper costs in all 
Courts. 


NOTES. 

[ In Vasudeva v. Srinivasa, 30 Had., 426, the Privy Council held that art. 147 , was 
restricted to the one class of mortgages in which alone the suit can be for foreclosure or sale , 
viz., English mortgages — overruling a number of decisions of the several High Courts. See 
also (1898) 21 Mad., 326.] 

• 

[ 19 Mad. 414] 

APPELLATE CIVIL. 

? 

The 20th and 21st July , 189 6. 

Present : 

Mr. Justice Davies and Mr. Justice Boddam. 

Balaji Rau (Plaintiff No. 1) Appellant 

versus 

Sithabhoy and others (Defendants and Plaintiff No. 2) 

Respondents.* 

Civil Procedure Code , s. 560 — No application for rehearing , s . 584 (c ) — 

- 1 Power of High Court to interfere. 

Where an appeal was heard ex parte by a lower Appellate Court and the decree of the. 
Court of First Instance reversed in she absence of the respondent, on whom notice of appeal 
had not been duly served and who was not aware of the proceedings till after the tifho for 
applying for a re-hearing under s. 560 and Limitation Act, seh. XI, art. 169T had expired : 

" * " 7 ~ * Second Appeal No. 688 of v 1895. 

t fArt. 169 : * 


Description of application. | 

Period of 
limitation. 

Time frOni which period begins 
to run. 

For a re-hearing of an appeal 

1 

Thirty days ... 

The date of the decree in appeal.] 

heard ex parte in the absence of the 
respondent. 


* ■ 


1027 



I.L.R. 19 Mad. 418 balaji bis v. sithabhoy &o. [1896] 

Held, that the High Court in second appeal had power to interfere under Sfiifc (e), 
Givi} Procedure Code. 

SECOND Appeal against the decree of M. B. Sundara Bau, Subordinate Judge 
of North Aroot, in Appeal Suit No. 278 of 1893, reversing the deoree of 
T. A. Krishnasami Ayyar, Distriat Munsif of Arni, in Original Suit No. 283 
of 1892. 

The facts of the case Were as follows : — , 

t 

The suit was instituted bj/ plaintiff No. 1 alone against the defendants 
who are respectively his material grandmother, mother, and maternal 
grandfather's brother for a declaration of his reversionary title to thi plaint 
properties which belonged to his maternal grandfather deceased. 

[416] Upon the objection of the third defendant who alone appeared and 
contested the suit, the second plaintiff, another grandson of his brother by 
another daughter, was brought on the record. 

» The substance of plaintiffs’ case is thq£ the maternal grandfather having 
died 20 years ago without male issue, his widow, the first defendant, inherited 
the properties to the value of Bs. 2,000 left by him, and though possessing 
only a life-interest has conveyed the .bands, etc., in dispute to the third defen- 
dant under a deed, dated 21st May 1892, for a nominal consideration of 
Bs. 832, and that the second defendant is colluding with them. 

The Munsif found ( inter alia ) that the sale to defendant No. 3 was not 
binding on the plaintiff, but that the third defendant is entitled to be recouped 
by the plaintiff Bs. 135, which had been paid by. him to first defendant for her 
maintenance. r . 

On appeal the Subordinate Judge reversed the decision of the Munsif, the 
respondent not appearing in person or by pleader, and dismissed the suit with 
costs* 


The plaintiff preferred an appeal to the High Court and filed an affidavit 
which was not contradicted, containing the following allegations : — 

“ That the said appeal was heard and decided ex parte , the respondents, 
not appearing in person or by pleader. 

“ That I did not know of the tiling of the appeal at all and 1 was not 
served with any summons or other process of Court in connection with said 
appeal. 

“ That the endorsement on the summons that the duplicate was affixed 
to the outer door of the house in which my family was then residing at Sathia 
Vijianagaram, can only mean, if at all, the house in which either my mother 
or grandmother was living ; and those are respectively the second and third 
defendants in the suit brought by me. 


“ That, on the 21st March 1895, for the first time I was told at Ambur 
that there was an appeal against the decree in my favour in Original. Suit 283 of 
1892 on the file of the Court of the District Munsif of Ami, and that the same 
was decided against me ex parte” 

Banga Bau for Appellant. 


Bamachandra Bau Saheb for Bespondent No. 3. 

■ 0rfflp«“The appellant ’8 remedy under section 560 of the Code of Oivi 
Procedure being barred by limitation through no t«6] fault of his own, t 
think we havethe power to afford him an alternative remedy in second "**' 
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under clause (c), section 584, so that we shall call upon the Lower Appellate 
Court to take evidence and find whether the appellant was or was not duly 
terved with notice of the appeal. The report with the notice and return in 
Original and the evidence are to be submitted as early as possible. 

NOTES. 

£ This has been followed in 7 A. L. J. t 778 : 6 I. C., 857 ; (1913) 25 M. L. J., 586.] 

[19 Mad. 416] 

APPELLATE CIVIL. 

The 16th and 30th July 1896. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Jjjstice Benson. 

Rangayya Appa Rau (Defendant No. 4) Appellant 

versus 

Narasimha Appa Rau (Plaintiff) Respondent.* 

Boundary Marks Act (Madras) — Act XXVIII of 1860 , s . 25 — Boundary 
Marks Act (Madras) — Act II of 1 884, s. 9 — Suit to set aside decision 
of the Survey officer — Plea of limitation abandoned. 

A suit filed on 21st April 1891 to set aside the decision of the Settlement officer under 
tho Madras Boundary Acts passed on 15th September 1890 was dismissed by the Munuif as 
being time-barred, not having been brought within six months as provided by s. 25 of Act 
XXVIII of 1860. This decision was reversed by the District Judge, who remanded the suit 
for disposal on the merits, holding that the production by the plaintiff of a copy of the judg- 
' ment, dated 25th October 1890, raised a presumption that tho suit was in time and shifted 
the burden of proof to the defendant to show that an earlier copy was granted to plain- 
tiff, or that the decision was pronounced in the plaintiff’s presunco. Against this remand 
order there was no appeal. At the rehearing the question of limitation was not again 
raised, and the Munsif gave a decree on the merits. An appeal was preferred to the District 
Court, but no mention was made of the question of limitation. On appeal to the High 
Court : 

Held that the question of limitation had been put aside by the consent of the parties 
who desired to have the caso decided on the merits, and that the appellant could not be 
Allowed to fall back on this plea which he had abandoned in the lower Courts. 

Second Appeal against the decree of E. A. Elwin, Acting District Judge of 
Kistna, in Appeal Suit No. 935 of 1892, modifying the decree of C. Bama Bau, 
District Munsif of Bezwada, in Original Suit No. 181 of 1891. 

[417] Plaintiff brought this suit alleging that the Survey Department in 
their survey fixed the boundary stones improperly including 241 acres 92 ee its 
’«f land belonging to him in Sunkollu village attached to the Sub-Begistry of 
Nuzvid with Yanamadala village belonging to defendants, and praying for a 
decree establishing the red line on the marks A, Bi 0 referred to in the plaint 
plan as the boundary limit and to fix boundary stones in the said site and to 
mgfppve the stones improperly fixed at a cost of Bs. 10, establishing plaintiff’s 

* Second Appeal No. 487 of 1895. 
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* 

right to the lands marked from I to R and for possession of the satfie^aa<| 
directing defendants to pay costs. ; 

The District Munsif of Bezwada haring dismissed this suit on the 19th 
March 1892 on the ground that it is barred by limitation, inasmuch as it was 
instituted after the expiration of six months from the date of the decision of 
the Survey officer, the plaintiff preferred an appeal. Thereupon the District 
Court, setting aside the judgment and decree of this Court, issued an order, 
dated 10th February 1893, remanding the suit for retrial. ,< 

On the hearing of the ret /ial the District Munsif passed a decree in favour 
of the plaintiff, which was confirmed with certain modifications not now 
material by the District Court on appeal. 

The fourth defendant appealed to the High Court and took the objection 
that the original suit was barred by limitation under section 25 of Act XXVIII 
of 1860 (Madras Boundary Marks Act) as amended by section 9 of Act II of 
1884 (Madras) not having been filed within six calendar months after the 
passing by the Settlement officer of his decision under the said Act. 

Rama Subbayyar and Subramania Ayyar for Appellant. 

Sadagopa Chariar for Respondent. 

Judgment .—Plaintiff sued to set aside a decision of the Survey officer 
passed under section 25 of (Madras) Act XX VI II of 1860 in regard to the 
boundary between two villages, and for a declaration that the boundary was 
as stated by him in the plaint, and for recovery of certain lands within that 
boundary alleged to have been taken possession of by defendants after the 
decision of the Survey officer. 

The defendants pleaded that the suit was time-barred, and denied both 
the correctness of the boundary proposed by plaintiff and the alleged trespass. 

The District Munsif dismissed the suit as time-barred on the ground that, 
under section 25 of Act XXVIII of 1860 (Madras) as £fl8] amended by 
section 9 of Act II of 1884, a suit to set aside the decision of a Survey officer 
must be brought within six months of the passing of the decision, whereas the 
present suit was not brought until the 25th April 1891, though the decision 
was passed on the 15th September 1890. 

At the appeal the plaintiff produced before the District Judge a copy of 
the Survey officer’s decision, which copy was prepared in the Survey office on 
the 25th October 1890. The District Judge thought that this raised a presump- 
tion that the suit was in time, or at least threw on the other side the burden 
of showing that an earlier copy was granted to plaintiff, or that the Survey 
officer’s decision was pronounced in the presence of plaintiff. He therefore 
remanded the suit for a fresh trial. 

We observe that these proceedings of the District Judge were not warrant- 
ed by law. The Act does not require that the Survey officer’s decision should be 
pronounced in the presence of the parties, but merely that they should be 
informed of it after it has been duly recorded. Neither can the date on the 
copy raise any presumption at all that it was on that date that the holder was 
first made aware of the decision. Any number of earlier copies may have been 
made and given to the plaintiff, and it wis not for the defendants to prove 
that plaintiff had the information earlier; but it was for the plaintiff, when 
the.plea of limitation was raised, .to show that his suit was in time. He took 
no steps to do this before the District Munsif, and the District Judge, should 
not haye admitted the copy before him as proof that plaintiff was first informed 
of tfie decision on the date it (the copy) was made. Further the District J^fge* 
even on his own view of the effect of the copy, should not have remanded the 

• .. ' - . yL 

* 
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suit fov a fresh trial, but he should have first called for further evidence as to 
the date on which plaintiff was informed of the order, and he should then have 
himself decided the issue as to limitation. 

Having noticed these irregularities, we follow the further progress of the 
case. When it was remanded the District Munsif’s successor recorded that 
neither party pressed the question of limitation before him, and he proceeded 
to dispose of the suit on the merits. . 

Against tha # t decree the plaintiff appealed to the District Judge, but 
though jnine groufids of appeal were stated by the appellant and two grounds of 
objection were notified by the respondents, no [419] reference was made 
by either side to the question of limitation, and the District Judge gave a 
decision on the merits. The fourth defendant now appeals, and the only 
ground urged before us is that the suit is time-barred for the reason stated 
by the District Munsif in the first trial. From what has been stated it is 
manifest that the question of limitation was put aside by the consent of the 
parties, and that they desired to have the case decided, not with reference 
to any such plea, but on the merits ; and it wad so decided in both the Courts 
below. This being so, it is impossible to allow the appellant now to fall back 
on the plea which he abandoned in both the lower Courts, and, the more so, 
since it is a plea dependent on a variety of facts on which findings would 
have to be obtained before a decision could be given on it. It would be 
impossible to deal with the litigation of the country if such procedure were 
countenanced. 

We confirm the decree of the lower Court and dismiss this appeal with 
costs. 


[ 10 Mad. 410 ] 

APPELLATE CIVIL. 

The 24th July , 1896. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Benson. 

Appasami Nayakan (Defendant No. 2) Appellant 

versus 

Varadachari and another (Plaintiffs) Respondents. " 

Civil Procedure Code , s. 376 — Power of Court to frame additional issues as to 
an alleged compromise effected subsequent to the institution of the suit. 

The Civil Procedure Code, s. 375, was intended to meet cases where the parties having 
agreed to compromise subsequently fall out. The original Court has power to frame an addi- 
tional issue to decide whether a lawful compromise has been effected between the parties 
subsequent to the institution of the suit. 

SECOND Appeal against the decree of S. Bussell, District Judge of Ghingleput, 
in Appeal Suit No. 206 of 1893, reversing the decree of M. Visvanatha Aiyar, 
District Munsif of Conjeeveram, in Original Suit No. 640 of 1892. 

* Second Appeal No. 717 of 1895. . . 
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APPASAMI NAYAKAN V. 


The facts of this case were as follows : — \ 

[420] This is a suit to have the plaintiffs* right established to a certain 
site and to recover with costs possession thereof from the defendants after 
getting the thatched shed erected thereon by the first and second defendants 
removed. 

In the plaint presented on 6tt\ October 1892, the plaintiffs allege that 
the site mentioned at the foot of the plaint belongs to them, a part of it 
being their ancestral property and the remaining having been acquired by 
purchase on 16th March 1880/ by their deceased undivided brother Navasimha 
Ohari ; that it forms part of the backyard of their house; that the said Nar&simha 
Chari first let out the ancestral portion of the site on 14th June 1878 to* one 
Aulai as p4r rental agreement, and subsequently on 15th July 1880 let out the 
whole site to the first defendant, taking from him also a rent-bond ; that the first 
plaintiff also allowed the second defendant to live on the site, taking a rent- 
bond from him also on 16th May 1885; that the first ana second defendants 
have been accordingly living op it, having erected a thatched shed thereon ; 
tfiat the defendants have no right whatever to the site in question ; that although 
the defendants Nos. 1 and 2 had been repeatedly asked, both orally and 
through writing, to vacate the site and to surrender it to the plaintiffs, they 
did not do so. 

In the written statement presented on 21st November 1892 by the defen- 
dants’ pleader it is alleged that the plaintiffs’ suit is fraudulent ; that the 
allegation that the first and second defendants executed rent- bonds to the 
plaintiffs is false ; that the defendants’ family have been living in the thatched 
shed on the site in dispute for the past sixty years ; that the site in dispute has 
been in their exclusive enjoyment during that period, and that the plaintiffs hf^ve 
brought this false suit because the defendants filed a criminal complaint against 
them before the Sreeperumbudur Magistrate for having tried to remove their 
thatched shed. * 

The following issues were recorded on 21st October 1892 : - 

(1) Are the rent-bonds relied upon by the plaintiffs genuine ? 

(2) How long have the defendants been in occupation of the site sued 

for and under what title ? 

The following additional issue was recorded on 21st March 1893 : — 

Did the plaintiffs sell the site sued for along with an adjacent site 
for Bs. 80 on 25th October 1892 and [421] execute a sale and receive 
that sum and agree on 21st October 1892 to withdraw this suit ? 

The Munsif found that the rent-bonds relied on by the plaintiffs are 
genuine and that defendants had been in occupation as the tenants of the 
plaintiffs, but that the plaintiffs sold the site sued for for Bs. 80 on 25th 
October 1892, by an unregistered sale-deed of that date ; that the said sale 
was accompanied by possession and was valid in law. On these findings the 
suit was dismissed with costs. 

On appeal the District Judge in reversing this decree remarked 
as follows : - 

“ The documents, Exhibits A, B, 0 and D, which have, I think, very 
properly been found to be genuine, establish the title of the plaintiffs beyond 
any doubt. 

(i The defendants also, in a manner, admit the title, for their present case 
is that tley have during the course of the suit purchased from plaintiffs the 
site in dispute for Bs. 80. 
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* 

ll * 

The procedure adopted by the District Munsif in recording the additional 
issue is not in accordance with any procedure which has been pointed out in 
appeal. The third issue is not framed on the pleadings of the parties. 

“ The procedure which might have been followed, that, namely, sanctioned 

by section 375, -Civil Procedure Code, has not been followed ; so that it appears 

to me the plaintiff is still at liberty to prosecute his suit to a conclusion on 

the merits.*' * 

• 

On # a consideration of the sale-deed of 25th October 1892, the District 
Judge held that, as it was not registered, it was not valid in law and passed a 
decree for possession without costs. 

The defendant No. 2 appealed to the High Court. 

Srirangachariar for Appellant. 

Rangaramanujachariar for Respondents. 

Order. — We do not understand the grounds on which the District Judge 
objects to the procedure of the District MunSif in framing the third issufy 
When the defendants alleged a compromise for consideration in the course of 
the suit and the plaintiffs denied it, an issue arose between them, and the 
District Munsif was right to record it and determine it, so as to enable him to 
deal with the suit under section 375, Code of Civil Procedure. That section 
375 was intended to meet cases in which the parties, [422] having agreed to 
compromise subsequently fall out, has been held in Karuppan v. Ramasami 
(I. L. R., 8 Mad., 482) and Appasavii v. Manikam (I. L. R., 9 Mad., 103). The 
District Munsif found that Rs. 80 was paid by the defendants as consider- 
ation for the promised withdrawal of the suit by plaintiffs, but that plaintiffs 
failed to fulfil their promise. We do not think that there is any necessity to 
consider the validity, of the sale-deed which is said to have been executed. 
The only question is whether the defendants paid the plaintiffs Rs. 80 on the 
plaintiffs* promise to withdraw the suit. If they did, the compromise ought 
to be enforced. 

We must ask the- District Judge to return a finding on this issue, on the 
evidence already recorded, within three weeks of the receipt of this order. 
Seven days will bo allowed for filing objections after the finding has been 
posted up in this Court. 


6 MAD. — 180 
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J 19 Wad. 422 ] 

APPELLATE CIVIL. 

The 26th August 1896. 

Present : 

Sir Arthur J. fl. CcfcLiNS, Kt., Chiep Justice and 
Mr. Justice Benson. 

I 

Venganayyan and otters (Defendants) Appellants 

versus 

Ramasami Ayyan (Plaintiff) Respondent." 

Civil Procedure Code, s. 588, cl. 28 — Appeal against order of remand — 
Finding of fact — Letters Patent, s. 15. 

Where an appeal is preferred against an appellate order under section 588, Civil Proce- 
dure Code, the finding of faet by the Lower Appellate Court is conclusive as between the 
parties on the proper construction of sections 584 and 588, Civil Procedure Code. 

There is no appeal under the Letters Patent, s. 15 against an order of a single Judge 
passed under Civil Procedure Code, s. 588, cl. 28. 

APPEAL under Letters Patent, section 15, from the judgment of Mr. Justioe 
Muttusami Ayyar, in appeal against Order No. 96 of 1893. 

The facts of this case were as follows : — 

The plaintiff sued as reversioner to recover certain moveable and immove- 
able properties, valued at Rs. 2,548, said to have [423] belonged to one 
Sitaramayyan of Sinanipatty in the Sivaganga Zamindari, and last held by 
Sitaramayyan’s widow, Subbalakshmi Ammal, who died at Sinanipatty in 
November 1881. 

The principal fact in dispute was comprised in the first issue, viz., whether 
the plaintiff is related to Sitaramayyan as alleged by him, and ia he the 
next reversionary heir after Subbalakshmi Ammal ? Several other issues were 
framed by the Subordinate Judge, but he dismissed the suit with costs holding 
with regard to first issue that the plaintiff failed to prove that he is the 
dayadee of Sitaramayyan or that there was any common link between him and 
Sitaramayyan so as to constitute him the next heir after the death of 
Subbalakshmi Ammal. 

On appeal the District Judge reversed the judgment of the lower Court, 
and remanded the suit for trial for a fresh decree after findings are recorded 
on the other issues framed in the suit. Against this order of remand the defen- 
dants filed an appeal under section 588, clause 28, Civil Procedure Code. 

Bamachendra Bau Saheb and Bangachariar for Appellants. 

Desikachariar for Respondent. 

Muttusami Ayyar, J. — The first issue recorded for decision in this case 
was whether the plaintiff was the next reversionary heir of Sitaramayyan, 
deceased. The Court of First Instance determined the question against the 
plaintiff and dismissed the suit without deciding the other issues. On appeal 
the District Judge found upon the evidence that the plaintiff was Sitaramay- 
yan's reversionary heir and reversing the decree of the first Court, remanded 
the case under section 562 of the Code of Civil Procedure for disposal on the 

' Letters Patent Appeal No. 55 of 1894, ~~ 
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other issues. Hence this appeal from the order of remand under clause 28 of 
section 688, Civil Procedure Code. It is conceded that the order of remand 
satisfies the requirements of section 562 both in form and in substance. It 
was held in Bamachandra Joishi v. Hazi Kassim (I. L. B., 16 Mad., 207) that 
it was competent to the lower Appellate Court to pass an order of remand 
under section 562 when the Court of First Instance records evidence on all 
the issues and at the final hearing dismisses the suit erroneously on some 
particular point without expressing any opinion on the other issues. It is 
contended, however, that the Judged finding as to the plaintiff being the rever- 
sioner is contrary to the weight of [424] evidence on the record and that this 
Court is bound to consider whether the lower Appellate Court’s finding is 
correct. The following cases were cited at the hearing — Badam v Imrat 
(I. L. B., 3 All., 675), BhaubaLa v. Bapaji Bapuji (I. L. B., 14 Bom., 14), 
Abrahim Khan v. Faizunnesaa Bibi (I. L. B., 17 Cal., 168), and Sohan Lai v. 
Aeizunnissa Begam (I. L. B. y 7 All., 136). 

The question now raised for decision was not»decided in any of those cases, 
the only point decided therein being«whether the decision of the lower Appel-* 
late Court on the preliminary point was on the facts found by it open to any 
legal objection. I am of opinion that section 584 defines the powers of the 
High Court in second appeals and that no reason can be conceived for larger 
powers being conferred in appeals from what is termed an order in an appeal, 
and what is in substance an appellate decree on a particular or preliminary 
point or issue. Sections 588 and 584 ought to be read together and on so 
reading them, I can discover no legal foundation for holding that in appeals 
from orders of remand made in regular appeals by District Courts, this Court is 
not # bound by the findings of fact on which the decision of the lower Appel- 
late Court rests. Otherwise in second appeals preferred from appellate decrees, 
the High Court would be bound to accept the findings of fact recorded by the 
District Courts whilst in appeals from remand orders which are substantially 
second appeals from the decision of the District Judge on appeal on a preli- 
minary or particular point, the High Court would not be bound to accept the 
findings of fact. This seems to me to be an anomaly. 

I dismiss this appeal with costs. 

The defendant preferred the present appeal under Letters Patent, 
section 15. 

Bangachariar for Appellants. 

Desikachariar for Bespondent. 

Judgment : — No appeal is allowed by law in this case. 
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[425j APPELLATE CIVIL. ’ * 

The 18th and 24lh March, 1896. 

Present : 

Mr. Justice Shephard and Mr. Justice Subramania Ayyar. 

< 

Cursetjee Pestonjee Bottliwalla (Plaintiff) Appellant 

I versus * 

Dadabhai Eduljee and another (Defendants) Bespondonbs.* 

Suit for a legacy and share in residue — Limitation Act , sch . II, art . 123 — 
Time begins to run at the expiration of one year from the death of the testator . 

A suit was brought in May 1894, by a legatee claiming under the will of a testator, who 
died in December 1881, against the executors of the will. The plaint did not specifically 
•ask for payment of the legacy or for ascertainment of the share in the residue due to the 
plaintiff, but set forth certain alleged acts of misconduct on the part of the defendants with 
respect to their doalings with the property, end prayed the Court to call for an account to 
set aside certain sales of the property made by the defendants and for damages. The Court 
of First Instance, without going into the merits, held that the suit was really for an account 
and dismissed it as being barred. On appeal to the High Court : 

Held , that the plaint should have been amended in order to show clearly that tho 
plaintiff really was trying to recover his logacy from tho defendants personally and that, 
therefore, the suit fell within art. 123, sch. II, Limitation Act, and that the same being 
payable one year after the testator’s death on 8th Docember 1881, the suit was in time. 

Appeal against the decree of T. Weir, District Judge of Coimbatore, in 
Original Suit No. 15 of 1894. 

The facts of the case appear from the plaint which was as follows : — 

“ One Pestonjee Nusserwanjee Bottliwalla, late of Nilgiris, Parsee, 
inhabitant, hereinafter called the testator, made his last will in writing in the 
English language dated the tenth day of June, one thousand eight hundred and 
eighty, of which copy is hereto annexed, marked A. 

“ The said testator died at Mysore within the territories of the Maharaja 
on or about the eighth December, one thousand eight hundred and eighty-one, 
without having revoked or altered his said will, leaving considerable immovea- 
able and moveable estate and [426] effects at (among other places) Ootacamund, 
Wellington, Calicut, Pothanur and Wynaad within the Presidency of Madras 
“ The said testator at the time of his death, as aforesaid, left two sons 
namely, one Phirozshaw Pestonjee alias Phiroshaw Framjee and the plaintiff, 
and three daughters, namely, Gursetbai (now widow of the late Muncberjee 
Shapurjee Mehta deceased), Soonabai (widow of the late Pramjee Sorabjee 
Khumbata deceased) and Batanbai (wife of Framjee Maneckjee Mhow) his 
only next-of-kin him surviving. 

“ Letters of administration to the estate and effects of the said testator 
(with his said will annexed) were, on or about the twenty-sixth day of August 
one thousand eight hundred and eighty-two, granted by this Court to the 
defendants, the attorneys of John William Minchin, the sole executor of tho 
will, of which copy is herein annexed, marked B, 

“ Before and after the grant of such letters of administration the defendants, 
as such administrators as aforesaid, took upon themselves the management 

* Appeal No. 116 of 1895. 
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ment* collection and administration of the estate and effects of the said testator, 
and they now purport to have fully managed, collected and administered the 
whole of such estate and effects, save and except outstandings to the amount 
of. Es. 6,000, which they allege they are unable to collect and four pieces of 
land, namely t one piece of land at Devala, two pieces of land at Kotagiri and 
one piece of land at Pothanur, which they allege for want of title and for other 
reasons are unsaleable. 

“ The defendants have, as such administrators as aforesaid, made out an 
account of their alleged administration of the estate and effects of the said 
testator and filed the same in the office of this Court on or about the second 
day of July one thousand eight hundred and eighty-six, but the plaintiff chargos 
that such accounts are vague and incomplete and do not account for several of 
the outstandings due to the estate of the testator, and, moreover, that several 
items specified therein and hereinafter mentioned or referred to should not be 
allowed by the Court as being illegal. 

11 The said Pestonjee Nusserwanjee Bottliwalla by his said will bequeathed 
to his daughter Cursetbai the sum of Rs. 3,000 and to each of his 
two other daughters, the said Soonabai and Ratanbai, the sum of Rs. 2,000 
and to each of his two sons, the [427] said Phirozshaw Pestonjee alias 
Phirozshaw Framjee, and the plaintiff, the sum of Rs. 2,100. And the 
said testator further declared that after all the claims and debts on 
his estate should have been paid off, his said trustees or trustee should 
be vested with all the surplus monies, rents, profits and income of his 
residuary estate upon trust to pay the same to his children in the follow- 
ing proportions, namely, one-fourth thereof to each of his two sons, the 
£aid Phirozshaw Pestonjee alias Phirozshaw Framjee and the plaintiff, 
another one-fourth thereof to bo divided equally among his said three daughters, 
Cursetbai, Soonabai and Ratanbai, and the remaining one-fourth to go 
towards the fund for charitable purposes, thereinafter mentioned. 

“ As the plaintiff, however, is informed and verily believes, the assignee 
of the said Phirozshaw Pestonjee alias Phirozshaw Framjee, and each of 
them, the said Cursetbai, Soonabai and Ratanbai, have on or about October or 
November 1893 for a small pecuniary consideration paid to them respectively 
by the defendants, executed to the defendants releases in full satisfaction of 
all their respective claims to the legacies bequeathed to them, respectively, 
and to all other their respective right, title and intorest under the trusts of 
the said will in this paragraph referred to. 

44 The plaintiff submits that all the releases so taken by the defendants are 
for and must inure to the benefit of the said testator to which the plaintiff now 
claims to be alone entitled. 

44 Of the outstandings amounting to Rs. 6,000 (six thousand) referred to in 
paragraph 5 hereof, defendants admitted in their petition (Miscellaneous Peti- 
tion No.. 48 of 1885 on the file of the District Court of Coimbatore) that 
Rs. 3,000 were recoverable, but as far as plaintiff knows only Rs. 500 (a pay- 
ment made by Mr. Chapman) has been collected and credited to the assets of 
the estate in March 1886, since which time no further accounts have been 
submitted by defendants and no explanation offered as to whether the balance 
of the said outstandings have been collected, or if not, why the defendants 
have not succeeded in doing so. 

‘‘Defendants have wrongfully paid to each of themselves a commission 
of 2£ per cent., or 5 per cent, in the aggregate, upon the amount of sales 
realized and collections made on account of the estate of the said testator and 
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have charged the said estate [428] with the same, although the said testator 
by the terms of his will has expressly declared that a sum limited to Bs. 250 
a year should be paid to the trustees or trustee managing his affairs. The 
sum so paid to themselves by the defendants amounted to Bs. 11,696, whereas 
the assets of the testator as disclosed by the latest accounts amount to only 
Bs. 10,708-3-6. Plaintiff submits that such payments are illegal and must 
be repaid to plaintiff with interest. 

“ Defendants were not justified in paying the solicitors of .the estate such 
heavy fees. Although a wide d/scretion was allowed them, plaintiff submits 
that such discretion should be exercised with a zealous regard to the in- 
terests of the testator’s estate. Most of the costs of conveyancing must have 
been borne by the purchasers and the other costs of conducting cases and 
winding up the affairs of the estate ought not to have amounted to so large a 
sum asBs. 14,812-8-8. The accounts rendered by the solicitors of the estate, 
Messrs. Cowdell & Co., as filed in Court at the time, were of a very general 
nature, and defendants must h&ve had fuller details (not furnished to the 
legatees) rendered to them before approving the same. 

“ Dinbai, the late widow of the testator, pledged a very valuable emerald 
and other gold ornaments with one Soonabai, wife of Dinshaw Durabjee 
Maistry at Bombay, on or about November 1875, as security for the repayment 
of a loan of Bs. 5,000. Defendants have failed to recover these valuable 
jewels on the plea that they are of about the same value as the claim of the 
said Soonabai. Plaintiff denies this and declares the said emerald and jewels 
are worth considerably more than*double the amount received on them. In 
token of his strong belief he paid in 1886 on the suggestion of this Court a 
sum of Bs. 50 to the defendants for the appraisement of the same, but plaintiQ* 
has not been informed what the said emerald and ornaments were valued at, 
and believes that they have never been appraised. 

“ No attempt has been made to redeem the said emerald and jewels and 
the same are at present in the possession of the aforesaid Soonabai. Plaintiff 
submits that by their laches in this respect defendants have caused heavy 
loss to the estate of the testator and must be held responsible for the aame. 

u First'defendant, Dadabhai Eduljee, took a lease of a shop at Devala and 
another shop at Wellington at a monthly rental of [429] Bs. 25 and 30, respect- 
ively, which is much below their proper value. The goods in these shops belonging 
to the estate of the testator were also purchased by the said defendant Dada- 
bhai Eduljee at a depreciated value. Plaintiff submits that without the con- 
sent of the District Court, the said Dadabhai Eduljee as a trustee of the 
testator’s estate had no right to deal with the property for his own profit. 

“ The said Dadabhai Eduljee purchased on behalf of his nephew the 
premises known as “Charing Cross” situated in Charing Cross Boad at 
Ootacamund for Bs. 6,750, which is much below its value at the time, the 
testator a year or two previously having refused Bs. 10,000 for the building. 
Within six months from the date of such sale the said Dababhai Eduljee 
purchased for himself the same property from his nephew. 

“ From the terms of the will it was obviously desired and intended by the 
testator that ‘ Khusroo coffee estate’ should not be sold, but that it should be 
held in trust, the income thereof to be apportioned annually among the testa- 
tor’s children and for charitable purposes in the manner provided for in the 
said will. Messrs. Arbuthnot and Co. held a mortgage on this estate for over 
Bs. 40*000, but were willing, after the testator’s decease and at the earnest 
solicitations of plaintiff, to accept Bs. 35,000 in full liquidation of their claim, 
but defendants in spite of plaintiff’s request to the contrary allowed the estate 
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to be sold by public auction by the mortgagees who took the whole of the 
amount realised, which plaintiff is informed was over Rs. 40,000 in payment 
of their claim. The estate has thereby suffered a loss of Rs. 5,000 or more, in 
addition to legal costs amounting to Rs. 3,000 (approximately) in respect of a 
redemption suit and a suit for an injunction in connection with the same estate. 

“ Plaintiff submits that the charges of office establishment and rent 
amounting to Rs. 4,959 is excessive. No details of this or even other large 
items in the accounts have been furnished. Plaintiff believes that rent was 
charged by the first defendant for periods during which the business was 
carried on in his own premises and in premises belonging to the estate and 
at that time not disposed of. Plaintiff believes that if details of the accounts 
are submitted and scrutinized many items therein charged will be found to be 
unnecessary, unjustifiable and excessive. 

[430] ' ‘ The plaintiff assesses his claim for the purpose of stamping his 
present plaint at Rs. 40,000, but if, upon taking the account hereinafter prayed 
for, a larger amount is found djie to him, £he plaintiff offers to pay the 
additional stamp duty, sufficient to cover the excess. 

“ Plaintiff therefore prays for the following reliefs : — 

11 (i) That the defendants be ordered to refund to plaintiff the amount of 
commissions paid to themselves, namely, Rs. 11,696 with interest at 9 per cent, 
per annum from date of such payment to themselves to date of plaint. 

“ (ii) That the sale and purchase by first defendant of the house at Ootaca- 
mund known as ‘ Charing Cross’ be set aside, with such further directions as to 
disposal of the same and as to the rents hitherto collected in connection there- 
with as to the Court may seem just and proper. 

• “ (iii) For such loss of rent on shops in Devala and Wellington and loss in- 
curred by the goods therein having been purchased at a depreciated value, as 
may be disclosed in taking an account. 

“ (iv) Damages for losses in connection with Khusroo estate. 

“ (v) To value of emerald and jewels after deducting the debt due to 
Boonabai. 

“ (Vi) That the defendants be directed to submit detailed accounts of expen- 
diture and receipts of monies realized on debts due to the estate of the testator 
and on sales of the properties both moveable and immoveable belonging thereto, 
as well as of all payments to creditors and disbursements connected with the 
administration of the estate. 

“ (vii) That the defendants be held liable for any loss to the estate, which 
may be shown, on going through the accounts, to be due to laches and neglect 
on their part. 

“ (viii) That the defendants or any one of them be ordered to pay the 
costs of this suit." 

The defendants filed a written statement traversing the main allegations 
in the plaint and pleaded limitation. 

The District Judge posted the case for argument on the question of limita- 
tion and finding the suit barred dismissed it with costs. 

The plaintiff appealed to the High Court. 

Mr. i?. F. Grant for Appellant. 

Mr. Johnstone and Gurusami Chetty for Respondent No, 1. 

Mr. Wedderburn for Respondent No. 2. 

[431] Judgment. — The suit having been dismissed on the ground of 
limitation and without any evidence being taken, it is necessary to see precisely 
what is the cause of action alleged in the plaint. 
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The defendants are the administrators with the will annexed of one 
Pestonjee Nusserwanjee who died in 1881. The plaintiff is entitled under the 
will to a legacy of Bs, 2,100 and to a share of the residuary estate: In the 
sixth paragraph of the plaint, the plaintiff takes exception to the account filed 
by the defendants in July 1886, and in the eighth and following paragraphs he 
makes certain charges against the defendants with regard to their administra- 
tion of the estate. He assesses his claim at Bs. 40,000 and asks for relief in 
respect of the matters charged, against the defendants. He 'does not ask for 
payment of. his legacy, nor fo'* the ascertainment of the share of the fesidue 
to which he is entitled. The District Judge has treated the suit as one for an 
account and has held that, assuming time to have run from the date when the 
account was filed in 1886, the suit is barred by limitation being instituted 
more than six years after that date. We agree with the District Judge that 
in a suit for an account the plaintiff is not entitled to go back more than six 
years. See Saroda Pershad Ghattopadhya v. Brojo Naiith Buttacharjee 
iXL.B., 5 Cal., 910) followed wile many ini Dasi v, Nolnnchand Ghose (J.L.B., 
8 Cal., 788). If, therefore, the administration was closed in 1886 and the 
functions of the administrators had then ceased, it would follow that the suit 
could not be maintained. But this does not appear to be the case. The 
plaint, in connection with one charge, assigns October or November 1893, as 
the date and it is not admitted by the plaintiff that all the other charges relate 
to acts done more than six years before the date of the suit. The plaintiff 
ought to have been asked to give dates in respect of the other charges. At 
any rate on the ground of limitation the suit ought not to have been dismissed 
altogether. 

But there is another point that requires consideration and that is that the 
plaint does not explain on what principle the damages for which he asks can 
be granted to him. Assuming that the allegations are true and that no ques- 
tion of limitation arises the plaintiff can be entitled to no more than the 
amount of his legacy and his share of the residuary estate. It is only on the 
defendants pleading that they have no assets that it becomes material to 
[432] inquire whether the defendants have wasted the assets. On proof of 
such waste, the plaintiff could recover from the defendants personally, so far as 
they had or might have had, assets of the deceased. 

Breach of duty on the part of the administrators may give a legatee or 
creditor the right to recover what is payable to him from the pockets of the 
administrators themselves, but it cannot, otherwise, we think give him any 
fresh right of demand against them. It is the debt, and not damages which 
only the creditor can obtain whether de bonis testatoris or de bonis proprus 
(see Williams on Executors and Administrators, Part V, Book II, Chapter 1). 

Without a material amendment of the plaint, we are of opinion that the 
plaintiff cannot obtain any relief. Leave to amend ought to have been asked for 
in the Court below where, as it is clear, the frame of the plaint was discussed. 
Leave cannot therefore be granted except upon the terms of the appellant pay- 
ing the respondents* costs of this appeal and also the costs of the hearing in 
the District Court. The plaint requires to be amended by stating that the 
plaintiff seeks to recover the legacies payable under the will from the defend- 
ants personally. 

The suit was brought within thirteen years of the testator’s death and 
therefore as a legacy is not payable for one year after the testator’s death, 
the lav? of limitation would not apply. See in re Johnson (L. R. f 29 Ch. D., 
970). *The one year’s rule is recognized in the Succession Act and the decision 
of the Privy Council in Mylapore Iyasawmy Vyapoory Moodeliar v, Teo Kay 
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d,L.E.‘ 14 Cal,, 801) bad reference to a case in which Hindu law and not the 
Succession Act had to be applied. 

It is clear that in answer to a suit for a legacy the administrators cannot 
defend themselves by pleading their own wrong and alleging that more than 
six years before the suit they misappropriated or wasted the assets. In other 
words, if the suit is regarded as a suit for a legacy or a share of the residue, 
no question of limitation arises. • 

Subject to tbe above observations and assuming that the plaintiff is 
willing* to amend, we think the decree ought to be reversed and the suit 
remanded ; otherwise the appeal should be dismissed with costs. 

NOTE8. 

£ As regards cases where the executor has not assented to the legacy, see (1911) 12 I.C., 
702: 13 Bom. L.E., 1025. ] 


(433] APPELLATE CJVIL. 

The J5th July , 1896 . 

Present : 

Mr. Justice Davies and Mr. Justice Boddam. 

Ramamirtha Ayyan (Defendant No. 1) Appellant 

versus 

Gopala Ayyan (Plaintiff) Respondent. " 

* . 

Transfer of Property Act — Act IV of 1882 , s . 128— Registered gift of land — 
Natural love and affection — Donor retracts consent prior to registration — 
Compulsory registration — Effect of. 

Where a donor made a gift of land to the plaintiff, but prior to registration retracted 
his consent, upon which the District Registrar ordered compulsory registration : 

Held, that the donor could not be compelled to register contrary to his wishes, and that 
the registration was void and the gift of no effect. 

SECOND Appeal against the decree of V. Srinivasa Charlu, Subordinate Judge 
of Kumbakonam, in Appeal Suit No. 12 of 1894, reversing the decrae of 
T. M. Audinarayana Chejbti, District Mutisif of Mannargudi, in Original Suit 
No. 157 of 1892. 

The plaint set forth that the property under attachment and some other 
property were owned by plaintiff’s maternal uncle Sundrappa Ayyar ; that he 
made a present or gift of the same to plaintiff under a deed, dated 6th January 
1890, and plaintiff has been in possession and enjoyment of the same ever 
since; that the second defendant, who has fraudulently and collusively obtained 
a decree in a small cause suit against the first defendant, bis relative, has 
placed the disputed property under attachment in execution of the said decree 
and at his (the first defendant's) instance that an application presented by 
plaintiff to remove the attachment was dismissed for default, and that the 
first defendant has no manner of title to the property. Hence the suit. 

In his written statement the first defendant admits that the property in 
dispute and some other property were owned by Sundrappa Ayyar as in the 
plaint alleged, but he contends that Sundrappa Ayyar conveyed the same to 
him under a registered sale-deed on the 8th January 1890, and that he has 
been in possession and enjoyment ever since. He further impugns the 

• Second Appeal No. 547 of 1895. 
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genuineness of the deed of gift relied on by plaintiff and says that Suridrc^)pa 
[434] Ayyar, the alleged executant, denied its execution and denounced it as 
false before the Sub-Registrar of Athichapuram, and he argues that, even 
granting it to be a genuine one, yet it cannot take effect as against the sale-deed 
which was passed before the gift-deed was registered and the gift was complete. 

The deed of gift, though a registered document, was registered long after 
it was executed by order of the District Registrar, owing to the executant’s 
denial of execution and refusal to register. / 

The District Munsif dismissed the suit. The Lower Appellate Court found 
that both the deed of gift relied oh by the plaintiff and the sale-deed relied on 
by the first defendant were genuine ; but with regard to the third issue which 
raised the question of the validity of the deed of gift which was registered 
contrary to the wishes of the donor, proceeded as follows : — 

Was the donor entitled to recall his gift after he did all that he was 
entitled to and the donee accepted it ? I must of course answer this question 
in the negative. In regard to a gift which is usually made out of pure love and 
affection, all that the donee can do is to indicate his intention of accepting it, 
and when a gift is made and accepted, nothing more is needed to perfect it if 
the donor complied with all the requirements of the law. The statute requires 
a registered document for it, and if the donor write and give a deed to the 
donee and the latter accept it, whether or not the donor goes to register it 
voluntarily or not, he having placed it out of his power afterwards to recall 
it, he cannot retract or annul it. For the donee having the deed in his 
possession, has the power to enforce its registration under the law when the 
donor refuse to register it voluntarily. Having, placed himself in such a posi- 
tion, he cannot be said to have the power to revoke it before it was registered. 
I think the gift was complete when it was written, signed and delivered to the 
plaintiff and plaintiff took it. No more than that is necessary to perfect it, 
unless the donor and donee both agree to rescind it and did not register it. 
That is totally a different case.” 

Defendant No. 1 appealed to the High Court. 

Rajagopala Ayyar for Appellant. 

Ramachandra Rau Saheb for Respondent. « 

Judgment ; — We have no douht that a deed of gift is not complete until 
it has been registered as required by section 123 of the Transfer of Property 
Act, and that it only operates upon [433] registration. In this case the deed 
of gift was not registered until the sale had been completed aod, therefore, was 
not effectual as against the deed of sale. 

We are further of opinion that a deed of gift being a voluntary transfer 
remains nudum pactum until the donor has done all that is necessary to make 
it legally complete. To do so, it is necessary, inter alia , that it should be 
registered : but he can be no more compelled to register the deed than to 
execute it in the first instance. The registration of the present deed contrary 
to the supposed donor’s wishes, which was ordered by the Registrar, was 
therefore void. We accordingly hold there was no gift, and reverse the decision 
of the Subordinate Judge and restore that of the Munsif. The appellant’s 
costs in this Court and in the first Appellate Court must be paid by the 
respondent. 

NOTES. 

[This case was dissented from in (1912) 35 All., 3 : 10 A.L.J., 300, 16 I.C., 406 (AH.); 
once there was registration in accordance with the Indian Registration Act the act of gift 
was complete. 

See also 33 Bom., 441 ; 20 All, 302 ; 18 M.L.J., 803 ; 364. J 
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[19 Mad. 495] 

APPELLATE CIVIL. 


The 7th August , 189b. 

Present : 

Mr. Justice Davies and Mr. Justice BoddaiRi. 

Chinna Seetayya (Petitioner) Appellant 

versus 

Krishnavanamma (Counter- Petitioner) Respondent. : 

Execution— Partition by Collector — Civil Procedure Code , ss. 860 — 

Jurisdiction of Court to hear objections to the division ordered by Collector . 

Whore a decree for partition of an estate has been transmitted by the District Court tp 
the Collector for execution under section *265, Civil Procedure Code, the Court that made 
the decreets not deprived of its judicial power to hear and decide objections to the division 
of the estate made by the Collector. 

Appeal against the order of G. T. Mackenzie, Acting District Judge of 
Godavari, dated 20th February 1895, passed in Miscellaneous Petition No. 53 
of 1895. 

The petitioner, who was a decree-holder in Original Suit No. 3 of 1867, on 
the tile of the Court of the latet Principal Sadr Ameen of Rajahmundry, filed a 
petition in the District Court, Godavari, praying that the Court would be 
pleased to order the Collector to complete the. sub-division and partition of the 
village of Timmanagudam as early as practicable and deliver petitioner’s share 
to him. 

[436] The District Judge passed the following order : — 

“ In 1885 an order was sent to the Collector to make the division under 
section, 265 f, of the Code. After correspondence for some years the Collector 
divided the village into six shares and reported the matter to the Board of 
Revenue. 

“ The Board in its proceedings No. 26, dated 17th January 1894, sanctioned 
the division and said that the six sharers might be asked to draw lots for the 
shares. The sharers object to the shares, protesting that they are unequal, 
and refused to cast lots. The Collector reports that he can do nothing in the 
matter. 

11 Petitioner now asks this Court to order the Collector to make a fresh 
division. Petitioner states chat the division which the Collector has made 
is inequitable. The tank is given to one share. The tank bund is given to 
another share. The wet land is given to a third share. All the sharers object 
to the Collector’s division and their objections were placed before the Collector 
by the Tahsildar’s report, but the Collector refused to modify his decision and 
reported the division to the Board of Revenue for confirmation. 

* Appeal against Order No. 193 of 1895. 

T[ Sec. 265 : — If the decree be for the partition or for the separate possession of a share 
of an undivided estate paying revenue to Government, the 
Partition of estate or partition of the estate or the separation of the share shall be 
separation of share. made by the Collector and according to the law, if any, for the 

time being in force for the partition, or the separate possession 

of shares, of such estates. 
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“ 1 am of opinion that section 265 of that Code gives to this Court nd ffc>wer 
to hear objections to the division made by the Collector or to direct the 
Collector to make a fresh division. Petitioner’s pleader cites Debi Siwgh v. 
Sheo Lall Singh (I. L. R., 16 Cal., 203), but I think that does not go so far. 
Section 396 does give this Court such power, but section 265 does not. I 
must dismiss this petition. 

“ With reference to the Collector’s letter I am of opinion that section 265 
puts on the Collector the duty to carry out his division without the consent 
of the sharers. If they refuse/ to draw lots for the portions marked ou6 by the 
Collector, the Colleotor must assign these portions to the various sharers and 
offer to place them in possession.” 

The petitioner appealed to the High Court. 

Srirangachariar for Appellant. 

Respondent did not appear. 

Judgment. — We agree wj.th the principle laid down in Mahadaji Karan - 
dikar v. Hari D. Chikne (I.L. R., 7 Bom*, 332) that “ the Court tliat:has 
tnade a decree or judicial order which has then been transmitted [4*87] 
: for execution to a Collector is not deprived of the judicial powers with res- 
pect to it, which may still, at any particular time, be competent to such 
Court, and which it would have had had the order been placed in the hands of 
its own ordinary officer, the Nazir.” 

This general power has been curtailed by special legislation so far as 
regards section 320 of the Code of Civil Procedure (see section 30 of Act VII 
of 1888). The amendments effected thereby are, however, not made appli- 
cable to section 265 of the Code, as they should have been if it had been intend- 
ed by the Legislature to limit the natural jurisdiction of the Court in respect to 
this section. 

We are, therefore, of opinion that the District Judge had power to hear 
objections to the divisions made by the Collector. His order declining to inter- 
fere is, therefore, reversed, and he is directed to replace the petition on his file 
and dispose of it. 

No order is required as to costs. 


NOTES. 

£ See also (1903) 28 Bora. 238 ; 5 Bom., L.R., 648.] 
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ANANTHA bhatta V . HOLEYA DEYYU * 9 . [1896j l.L.R. 19 Mad. 488 

[19 Mad. 187 ] 

APPELLATE CIVIL. 

The 16th and 17th April and 14th July , 1896. 

Present : 

Sir Arthur J. H. Collins, Kt„ Chief Justice, and 
Mr. Justice Benson. 

® Anantha Bhatta (Plaintiff) Appellant 

versus 

Holdya Deyyu and another (Defendants) Respondents.* 

Limitation — Purchase by conditional sale— Vendor remaining in possession as 
tenant holding over — Possession not shown to be adverse. 

In 1866 the plaintiff bought the plaint lands by conditional sale- deed repayable in ten 
years from a third party, who, under the same document, became his tenant of the said 
lands. Before the expiration of the ten years the vendor died, and his widow sold her right 
in the lands and gave possession to G , the transferor of the second defendant. On the 
expiration of tho ten years the sale to plaintiff became absolute and G continued to hold over 
after the expiry of the lease, but there was no evidence to show that G’s possession ever 
became hostile to plaintiff : 

Held , that the fact that plaintiff’s title ripened into full ownership on the expiration of 
the ten years provided by the sale-deed did not altar tho character [488] of the tenure of G , 
that his possession never became^ hostile to plaintiff, that G acknowledged the plaintiff’s 
title in his sale-deed dated 1881 to the second defendant,' and that the suit was not barred. 
SECOND APPEAL against the decree of W. C. Holmes, District Judge of South 
Canara, in Appeal Suit No. 345 of 1893, confirming the decree of I. P. Fernandes, 
District Munsif of Puttur, in Original Suit No. 21 of 1893. 

Plaintiff sued to recover possession of a piece of rice land valued at 
Rs. 321-9-9, with buildings thereon valued at rupee one, forming portion of Muli 
Warg^No. 2 of Layila village, and Rs. 172-15-0, being the produce for the 
three years ending on 30th March 1892. 

The facts of the case were as follows 

The plaint land originally belonged to Keshava Hebbara. He sold by Exhibit 
A the land to the plaintiff conditionally on 5th March 1886, it being agreed 
that if Keshava Hebbara paid the purchase-money within ten years of the date 
of sale, he was to have the land back. In 1875 Keshava Hebbara’s widow Ganga 
Bai sold her right of repurchase to Gopala Bhatta, and Gopala Bhatta brought 
Original Suit No. 99 of 1876 on the file of tho Buntwal Munsif for the cancella- 
tion of Exhibit A on payment of the consideration money. The plaint was 
filed in April 1876. The suit was dismissed. In appeal (A. S. No. 33 of 1878) 
the lower Court’s decree was confirmed. The appeal-judgment is dated 18th 
July 1879. On 7th February 1881 Gopala Bhatta transferred what rights he 
had under the sale-deed he got from Ganga Bai to the second defendant 
Vonketesha Bhatta. The first defendant was the tenant of the second 
- defendant. 

One of the terms of the conditional sale of the 5th March 1866 was that 
Keshava Hebbara was to remain in possession and cultivate the land for ten 
years under the mortgage and pay Rs. 27 minus the assessment every year. 
After Keshava Hebbara’s death his widow Ganga Bai continued in possession 
as tenant as the plaintiff alleges. The chief contention was that by Exhibit A 

* Second Appeal No. 319 of 1895. 
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the vendor was created a tenant, and that consequently it should be presumed 
that the tenancy continued till the contrary was shown. 

The lower Court held that the plaintiff had not had constructive posses- 
sion of the land in suit within the twelve years next [439] preceding the date 
of suit, that the second defendant had been in constructive possession and that 
the suit was barred by limitation. , 

Narayana Bau for Appellant. 

Ramachandra Ran Sahebjior Respondent No. 2. 

Madhava Rau for Respondent No. 1. 

Judgment. — The only question argued before us in this appeal is whether 
the suit is barred by limitation. The respondent’s case is that the appellant 
having become absolute owner in 1876 (on the expiry of the ten years stipu- 
lated in Exhibit A), his right to recover possession arose then, and as he was 
not then or afterwards in possession up to the date of suit, a period of more 
than twelve years, his -right to recover was barred. 

4 This argument is defective. Under Exhibit A executed in 1866, the plain- 
tiff was the landlord and Keshava Hebbara was his tenant and was in 
possession of the land as his tenant. Before the expiry of the ten years 
stipulated for in* Exhibit A Keshava Hebbara died and Exhibit I was executed 
by his widow. It gave possession of the plaint land to Gopala Bhatta, who thus 
became a tenant in possession under the plaintiff. 

The fact that in 1876, on the expiry of the ten years stipulated for in 
Exhibit A, the plaintiff’s title became that of absolute owner instead of merely 
conditional vendee or mortgagee did not alter tlje character of the possession 
held by Gopala Bhatta. He continued to be the plaintiff’s tenant, holding 
over after the expiry of the term in the lease (Exhibit A) and his possessiSn 
was in no sense hostile. That this is so is clear from Exhibit IV executed on 
the 7th February L881, in which Gopala Bhatta recites all the prior trans- 
actions and admits the title of the plaintiff as landlord. The second defendant 
(second respondent) claims under this assignment. 

It is clear, then, that the tenancy created under Exhibit A has never been 
determined, and it was acknowledged in February 1881, i.e., within twelve 
years prior to the suit. For both these reasons, then, the plea of bar by 
limitation is unsustainable. 

We reverse the decrees of the Courts below and give judgment for 
plaintiff as sued for with costs throughout. 
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[440] 'APPELLATE CIVIL 


The 30th January and 17th August, 1896. 
Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Benson. 


*Kunhi Pennu (Plaintiff) Appellant 

versus 

Chiruda (Defendant) Respondent. * 


Makkatayam law — Thiyyas of Calicut — Succession. 

Among the Thiyyas of Calicut governed by the Makkatayam Law, the widow of the 
deceased owner is a preferential heir to his mother. 

Appeal against the decree of A.* Venkataramanapai, Subordinate Judge bf 
Calicut, in Original Suit No. 4 of 1894. 

The facts of the case were as follows : — 

Suit for a declaration that plaintiff is entitled to succeed to the plaint 
properties left by her deceased son Sankaran in preference to his widow, the 
defendant. 

“ Defendant pleads that the suit is precluded by the provisions of section 
42 of the Specific Belief Act 1 of 1877, that plaintiff had been divorced by her 
husband Baman, and that shd (the defendant] is heir to the plaint property 
left by her husband Sankaran. 

11 Issues for determination are — 

“ (1) Whether the suit for a mere declaration of title is maintainable ? 

“ (2) Whether the plaintiff had been divorced by her husband Baman? 

“ (8) Whether plaintiff' is entitled to succeed to the properties left by 

« her son Sankaran in preference to his widow, the defendant ? 

“ Plaintiff is the widow of one Edathodi Baman and defendant is the 
widow of their son Sankaran. The plaint property was acquired by Baman, 
on whose death it descended to his son Sankaran, who held it until his death 
in July-August 1893. The question is whether Sankaran’s mother the plain- 
tiff or his widow the defendant is the preferential heir. The parties are 
Makkatayam Thiyyas of Calicut.” 

[441] The Subordinate Judge did not record a finding on the first issue ; 
as to the second issue, he found that the plaintiff had not been divorced by 
her husband Baman ; and as to the third, that the plaintiff was not entitled 
to succeed to the properties left by her son in preference to his widow the 
defendant. He accordingly dismissed the suit with costs. 

Plaintiff appealed. 

Qovindan Nambiar for Appellant. 

Mr. Krishnan for Bespondent. 

The Court (COLLINS, C.J., and PARKER, J.) made the following 

Order. — The Subordinate Judge has decided the suit on the ground that, 
in the absence of proof of a special custom, the ordinary Hindu Law must be 
followed, and hence that the widow will succeed in preference to the mother. 

- - Nq w Qf 1896 
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\\6lds 8>t the same time that the family property belonging to 
Raman and Sankaran was impartible on the strength of the decision in 
Raman Menon v. Chathunni (l. L. R., 17 Mad., 184). If this be so, a special 
custom in deviation of the ordinary rule of Hindu Law has so far been proved. 

The question then arises if the property be held as tarwad property in 
the marumakkathayam sense — who is to hold it on the death of the last 
male? Is it the«senior surviving female, the property being impartible ,* or the 
widow of the last male-holder as in Hindu Law? When onc^the Hindu Law 
has been deviated from* as to th /3 nature of the property, it may be that the 
succession would go as in a tarwad. See Rarichan v. Perachi (I. L. R., 15 
Mad., 281). 

We think the following issues should be tried : — 

(1) Was the property held by Raman and Sankaran as impartible 
tarwad property ? 

(2) If so, does the succession pass on the death of the survivor to his 

# widow, or to the sehior female in the family, or to both ? 

There should also he a finding on the first issue. 

Further evidence may he taken. 

The findings will be returned in three months from the date of the 
receipt of this order, and seven days will be allowed for filing objections after 
the findings have been posted up in this Court. 

[442] In compliance with the above order, the Subordinate Judge 
submitted the following 

Finding : — “ I am directed to try the following two additional issues and 
to submit my findings thereon, and also on the first issue tried at the originf.l 
bearing : — 

“ (1) Was the property held by Raman and Sankaran as impartible 
tarwad property? 

“ (2) If so, does the succession pass on the death of the survivor to his 
widow, or to the senior female in the family, or to both ? 

“ Plaintiff sues for a declaration that she is entitled to succeed tb the 
plaint property left by her late husband Raman and inherited on his death by 
their son Sankaran, who died in July-August 1893. Plaintiff states (and 
the defendant admits) that the property belonged to Raman as his self- 
acquired property (see paragraph 1 of the plaint). It is the case of neither 
party that the property was held by Raman and his son Sankaran jointly 
whether as impartible tarwad property or otherwise. The son inherited the 
property on the death of his father, its sole owri9r. 

“ The argument seems to be that in the haads of Sankaran the property was 
family property, i. e., property belonging to the family of his father Raman, 
who was its sole owner, and that, as such family property, it was impartible 
tarward property. On Raman’s death, his family consisted of his widow, the 
plaintiff, and his son Sankaran, deceased husband of defendant. The son in- 
herited the estate, subject, of course, to the interest possessed by the widow in 
her deceased husband’s property. To this extent the property must be deemed 
to have been held by Sankaran as family property. 

11 It has been held that among. Makkatay am Thiyyas of Calicut there can 
be no compulsory partition of family property — Raman Menon v. Chathunni 
(I. L. B., 17 Mad., 184). In the present case the defendant attempts to prove 
that partition is enforcible, but there is no satisfactory evidence as to the 
custom. Defence witnesses Q, 7 and 8 depose that partition can be enforced, 
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bat tbe ,8th witness gives no instances of such partition, and though the 
remaining t wo witnesses refer to some cases, their evidence can [448] hardly 
be accepted as sufficient. The omission to call the parties to any such 
partition or their successors is not explained. Defendant cites three cases 
in which partition has been decreed by Courts, but these are inconclusive. 
One is a case of 1876 (Exhibit XIX) in which an arbitrator’s award was order- 
ed to be passed into a decree of Court. In the other two cAses (of 1887) in 
which partition was decreed no question appears to have been raised as to the 
right to seek compulsory partition. I am of opinion that the evidence adduced 
in this case is insufficient to support a finding, in opposition to the ruling 
quoted above, that partition is enforcible in respect of the property in dispute 
in this case. 

“ It follows, therefore, that the plaint property which belonged to Raman 
as his separate property, and inherited on his death by his son Sankaran, was 
held by the latter subject to the interest of his widow, the plaintiff. Now what 
is the nature of plaintiff's interest in the property ? It can scarcely be con- 
tended that property left by a Maftkatayam Thiyya belongs to his widow and 
son jointly. The very term ‘ makkatayam ’ signifies that the * dayam ’ or 
succession belongs to the ‘ magan * or son. 

“ Assuming for the sake of argument that the plaint property was held by 
Raman and Sankaran as impartible tarwad property, and that on the death of 
the former the latter took it as the survivor, the question is whether, on the 
death of the survivor, it descends to his widow, or to her and to her mother-in- 
law, or to the senior of them. Is there any custom governing the succession? 
Neither party has cited any decision bearing on* the point. The oral evidence 
in the case is not important. Plaintiff’s witnesses depose that the property 
left by the son belongs to the mother in preference to the widow. On the 
other hand, the defendant’s witnesses state that, according to custom, the 
widow takes the estate to the exclusion of the mother. Plaintiff’s witnesses 
give no instances of the succession of the mother in preference to the widow. 
Defendant’s witnesses 3, 6 and 7 do refer to some instances, but the parties 
conce*ned have not been called. I am unable to hold that this evidence is 
sufficient to prove the custom. 

“ In these circumstances, it appears to me that the question has to be 
decided on general principles assisted by any judicial decision in the case of 
communities similarly situated. In [444] Malabar the bulk of the population 
(chiefly Nayars) follow the marumakkathayam law of inheritance under which 
the tarwad holds the property as impartible family property. The Nambudri 
Brahmans, who are of course subject to the Hindu law of inheritance, have, 
since their settlement in Malabar, adopted special customs modifying the 
Hindu law rules in certain matters. They have, for instance, adopted the local 
rule of impartibility of family property. The Makkatayam Thiyyas of Calicut 
are also held to have adopted that rule ; but the fundamental basis of the 
makkatayam or Hindu law of inheritance, viz., that the succession belongs in 
the first instance to males (magans or sons) to the exclusion of females, does 
not appear to have been abandoned by either community in favour of the 
marumakkathayam rule, according to which male and female members have 
equal rights to family property. Thus, even where a widow was the sole surviv- 
ing member of a (Nambudri) family, it was held that she is not at liberty to 
alienate the family property at her pleasure, and that it is not at her absolute 
disposal — Vasudevan v. The Secretary of State for India (I. L. R., 11 Mad., 157). 
This ruling implies that the widow has no equal rights of property with males. 
I do not see why the principle upheld in this rilling in the case of Nambudris 
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should not be held to apply to Makkatayam Thiyyas of Calicut, who,* though 
subject to the Hindu law rule of succession from father to son (makkatayam), 
have, like the Nambudris, adopted the marumakkathayam rule of impartibility 
of family property. 

<4 The position of females being thus substantially that of females under the 
ordinary Hindu law, and the inheritance being found to belong to males to the 
exclusion of fe&ales, it is, I think, reasonable to hold that the widow takes the 
inheritance in preference to the mother, * , * 

I find, then, that the plaint property was not held by Raman and Banka- 
ran as their joint tar wad property, though among these people joint family 
property would be impartible (first issue), and that, on the death of Sankaran, 
the succession passed to his widow, the defendant (second issue). 

I have now to record my finding on the first issue raised at the original 
trial, viz., whether the suit for a mere declaration of [445] title is maintainable. 
I find that the suit is not maintainable. Plaintiff’s own sixth witness states 
that the property is held by defendant. Defence first witness, Chathu Kutti, 
who has been karyastan since Sankaran’s # fcime, deposes that defendant is in 
possession, and that the taxes due on the property are paid by, or in behalf of, 
defendant. Defendant’s brother (ninth witness), who manages her affairs, 
gives evidence to the same effect. This evidence is amply supported by 
documentary evidence. Immediately after Sankaran’s death, the defendant 
appears to have paid assessment (see revenue receipts Y) and granted leases 
(see Exhibits VI to XII) in respect of his properties. The patta has also been 
transferred to defendant’s name (Exhibits XIII to XV). Plaintiff is thus in a 
position to seek further relief than a mere declaration, and her suit is unsus- 
tainable.” 

«> 

This appeal coming on again for final hearing on return to the order of 
this Court, dated 30th January 1896, the Court delivered the following : 

Judgment: — There being no memorandum of objections, we accept the 
findings and dismiss the appeal with costs. 


[ 19 Mad. 445 ] 

APPELLATE CIVIL. 


The 18th and 24th August 1896. 

Present : 

Mr. Justice Shephard and Mr. Justice Davies. 

Zamindar of Vallur and Gudur Plaintiff 

versus 

Adinarayudu Defendant * 

Civil Procedure Cod>e t s. 649 — Provincial Small Cause Courts Act — 

Act IX of 1887 , s . 35 (l) — Withdrawal of powers — Civil 
Courts Act— Act III of 1873 (Madras), s. 28. 

Under Madras Act III of 1873, s. 28, a Munsif was invested with the powers of a Small 
Cause C o urt ’ b Judge for the trial of suits cognizable by such Court up to Rs. 200 in value. 

* Referred Case No. 4 of 1896. 
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Subsequent to decree but prior to execution, his powers as Small Cause Court’s Judge were 
withdrawn by notification in the Gazette : 

Held, that application for execution must be made to the Court in which the Small 
Cause Court’s jurisdiction vested at the date of the application. 

[ 446 ] CASE stated under section 617 of the Code of Civil Procedure by 
V. L. Narasimham, District Munsif of Masulipatam, in Original Suit 
No. 482 of 1889. . 

Tfye facts of 'this case appear from the letter of reference, which was as 
follows : — 

“ This reference arose in the matter of execution of a decree, and the 
decision herein will be a guide to a lot of execution applications of its kind. 

11 My extended small cause jurisdiction being withdrawn by the recent 
Notification No. 472, published at page 1454, part 1 of the Fort St George 
Gazette , dated 17th December last, and the Subordinate Court here being 
invested with small cause jurisdiction up to the amount of Es. 500 over this 
Munsiff, 1 consider I am unable bo execute the decrees passed by this Court 
in ail suits of a small cause nature, whether passed by me under the extended 
powers or by my predecessors on the ordinary side for want of such powers. 
The pending execution applications and those decrees already transferred to the 
ordinary side, on application, under section 223 of the Code being exceptions to 
the view. The authority for this opinion is section 649 of the Code and 
section 35 (l) of the Small Cause Act (IX of 1887). 

" The decree-holder’s vakil, relying on the opinion of the learned Chief 
Justice, expressed in Latchman Pandeh v. Maddan Mohun Shyec (I. L. B., 6 
C$1., 513), a case decided under section 649 of the Code, represents to me that 
I have still concurrent jurisdiction to execute all the decrees hitherto passed by 
this Court, and that it is optional with the decree-holders to present execution 
applications to this or the Subordinate Court, by the use of the words 1 shall be 
deemed to include ' in section 649 and ‘ may be had ’ in section 35 (1) of the 
Small Cause Act. This is also the general opinion of the Bar, but I do not 
concur with them. 

“ It is clear from the notification quoted above that my extended small 
cause jurisdiction has eeased, and when there is such cessation, the Subordinate 
Court which was invested with such jurisdiction must, I think, be decided 
hereafter to be the only proper Court empowered to deal with all execution 
applications connected with suits of a small cause nature, being above 
Rs. 50 in value. The application under reference being one of [447 j them, 
I have passed orders thereon, contingent upon the opinion of the High Court, 
referring the party to the Subordinate Court. 

“ It is difficult to reconcile with the context the opinion of the Chief Jus- 
tice quoted above, and I do not understand how a Court will be able to exercise 
a jurisdiction which is withdrawn, the jurisdiction of the Judge being that of 
the Court. It is incongruous to construe that two Courts would have concur- 
rent jurisdiction when that of one Court has ceased, and in the same reported 
case Justice Field took a different view, to wit, chat if the jurisdiction of one 
Court had ceased, the other Court would have jurisdiction {vide last para, of 
page 515 of the same case), this view being against concurrent jurisdiction. 

11 The facts of that case were different from the present. There the terri- 
torial jurisdiction was in question, and in fact there was no change of Court, 
excepting a few modifications, such as its removal to another station, and it 
was the self-same Munsif and the self-same Court. But here pecuniary 
jurisdiction is in question, and I believe my present case may be taken as an 
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example of the cessation of jurisdiction, the peculiar one given at page 1)1 9 of 
the report not being exhaustive but permissive. 

41 1 would not have referred this case but for the doubt entertained by me 
being one of general applicability. 1 could not also find any Madras reported 
case on the subject. I therefore beg to know the decision of the Honourable 
High Court upon the following points — 

44 Whether this Court’s jurisdiction to execute the decrees passed by it in all 
suits of small cause nature, whether passed under extended powers or on the 
ordinary side, has ceased on accc/unt of the establishment of the Subordinate 
Court with small cause jurisdiction, or whether this and the Subordinate Court 
have concurrent jurisdiction in respect to those decrees ? 

44 My own opinion is that this Court’s jurisdiction to deal with such execution 
applications has ceased, unless transferred to it under section 223 of the Code, 
and that this and the Subordinate Court have no concurrent jurisdiction.” 

Parties were not represented. 

Judgment. — As regards suits tried by the Munsif under the extended 
small cause jurisdiction, which is now withdrawn, wo [448J are of opinion 
that execution proceedings in such suits must be had in that Court in which 
the jurisdiction now vests, that is, the Subordinate Judge's Court. 

NOTES. 

[ See also (1000) 28 Cal., 238; C.P.C., 1908, sec. 37. ] 

[ 19 Mad. 448 ] 

APPELLATE CIVIL. 

The 23rd January , 1S96. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Parker. 

Seshagiri Rau and others... (Plaintiffs) Appellants 

versus 

Rama Rau and another (Defendants) Respondents/ 

Letters Patent , clause 12 — Jurisdiction of High Court — Immoveable property 

situated outside — Moveable property situated within the jurisdiction — 
Leave granted by Registrar. 

Where the plaintiffs brought a suit for their share of family property consisting 
of land situated outside the jurisdiction of the High Court and for moveables situated within, 
leave having been granted by the Registrar : 

Held , that the High Court had no jurisdiction as to the lands, and that the suit must 
be dismissed as to them : 

Held , further , that leave to sue had been wrongly granted by the Registrar. 

Appeal against the judgment of Shephard, J., sitting on the Original Side of 
the High Court in Civil Suit No. 147 of 1894. 

The facts of the case were as follows : — 

This suit was brought on the Original Side of the High Court, Madras, by 
the first plaintiff and his two sons, plaintiffs Nos. 2 and 3, to recover his share 
in the anoestral property of his late father Cumbam Narasinga Rau. On the 
death of his said father, plaintiff’s brother Cumbam Subba Rau, since deceased, 

* Appeal No. 48 of 1895. 
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took possession of and managed the family property until his death. After the 
death of Oumbam Subba Rau, the property came into the possession of his 
widow, the second defendant. The first defendant is the son of Oumbam 
Subba Rau (deceased). 

The plaintiffs demanded their share from the defendants on 19th January 
1891 of the family property consisting of immove [ 449 ] able property situated 
in the Godavari and Cuddapah districts and certain moveable property as 
specified in the plaint and schedule situated within the jurisdiction of the High 
Court. ■» 

Leave was granted to the plaintiff to sue in the High Court by an order 
of the Registrar, dated 21st August 1894. 

The material portion of clause 12 of the Letters Patent s as follow s : — 
And we do further ordain that the said High Court of Judicature at Madras, 
in the exercise of its ordinary original civil jurisdiction, shall be empowered to 
receive, try and determine suits of every description, if in the case of suits for 
land or other immoveable property, such land ©r property shall be situated or 
in all other cases if the cause of suction shall have arisen, either wholly, or, m 
case the leave of the Court shall have been first obtained, in part, within the 
local limits of the ordinary original jurisdiction of the said High Court or if 
the defendant at the time of the commencement of the suit shall dwell, or carry 
on business or personally work for gain within such limits.” 

On the suit coming on for settlement of issues on the 7th March 1894, 
Seshagiri Aiyar for defendants took the preliminar y objection that the High 
Court had no jurisdiction to try the suit under clause 12 of the Letters Patent 
as far as immoveable property was concerned, inasmuch as no portion of tho 
immoveable property sued for was situated within the jurisdiction of the High 
Ccfiirt. He further contended that the leave to sue was improperly granted 
by the Registrar and ought to be set aside. 

S. Subramania Ayyar for tho plaintiffs contended that the Court had 
jurisdiction and that the case was provided for by the words “ in all other cases ” 

Shephard, J. — This suit is brought by the plaintiff against the son and 
widow of his late brother Subba Rau to recover his share of the family property. 
The defendants are said to reside in Madras and the property consists of cash 
and other moveables, and also of lands situated in the Godavari district. Leave 
has been obtained under clause 12 of the Letters Patent to institute the suit in 
the High Court. It is objected on behalf of the defendants that, inasmuch as 
the only immoveable property concerned is outside the limits of the jurisdiction 
of the Court, the Court has no jurisdiction in respect of it and leave ought not 
to have been granted. 

[ 450 ] The question turns upon the construction of clause 12 of the Letters 
Patent. It is clear upon the decided cases — Prasanna Mayi Dasi v. Kadambini 
Dasi (3 B. L. R., O. C., 85) and Jagadamba Dasi v, Padmamani Dasi (6 B. L. R., 
686) — that the provision as to leave applies as well to the case of land situated 
not wholly within the local limits as to the case of causes of action not 
wholly arising within those limits, and that it is not restricted to the former 
case as it might seem to be at first sight. In the present case, there being no 
immoveable property within tho jurisdiction, it is manifest that leave could not 
properly be granted, and that the Court could not assume jurisdiction, unless 
there were other property invelved as the subject-matter of the same cause of 
action. 

Now as I read the clause with the aid of the interpretation put upon it by 
the above-mentioned cases, it may be paraphrased as follows : — The Court has 
jurisdiction in respect of land situated wholly or subject to the proviso as to leave 
in respect of lands situated partly within the local limits ; “ in all other cases ” 
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ifc has jurisdiction, if the cause of action has arisen wholly or subject to the 
proviso as to leave, if the cause of action has in part arisen within such limits. I 
think that the phrase “in ail other cases” must be read as excluding the case men- 
tioned in the immediately preceding sentence, that is the case of suits for land 
—and that, therefore, the provision as to leave when applied to a case in whieh 
the cause of action has not wholly arisen within the local limits must relate to 
cases other than *bhose of suits for land. If this be the correct view, leave could 
not rightly be granted in the present case, because the suit is hi part a suit for 
land. Although the cause of action may have arisen in part within the local 
limits, the case is not within the category of “ other cases ” and, therefore, 
the provision as to leave does not apply. 

This interpretation of the clause is in accordance with the decision of 
West, J. f in Jairam Narayan Baje v. Atmaram Narayan Baje (I. L. B., 4 
Bom., 482). 

Accordingly I must hold that leave ought not to have been granted, and 
th f at the suit must be dismissed a so far as regards the land. 

Plaintiffs appealed. • 

[451] Subramania Ayyar for Appellants. 

Seshagiri Ayyar for Respondents. 

Judgment. — We agree with the learned Judge in the construction he has 
placed on clause 12 of the Letters Patent. No portion of the immoveable 
property is situated in Madras and therefore leave to sue in the High Court 
could not be granted. The appeal is dismissed with costs. 

NOTES. 

£ As regards the exclusion of immoveable property, sfce also (1901) 29 Cal., 315, (1898) 
22 Bom., 922 ; (1903) 27 Mad., 157 : (1904) 28 Mad., 216.] t 
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PRIVY COUNCIL. 

The 17tk and 27th June , 1896. 

Present : 

Lords Watbon, Hobhouse and Davey, and Sir Richard Couch. 

Muttuvaduganadha Tevar (Plaintiff) 

and 

Periasami Tevar (Defendant) 

[On appeal from the High Court at Madras.] 

Mitakshara law of inheritance — Impartible zamindari. 

Heritage to an impartible zamindari is to be traced according to the ordinary rules of 
the Hindu law of inheritance, unless some further family custom exists, beyond the custom 
of impartibility, although the estate will be in the possession of only one heir at a time. 

It was contended for the appellant that, in tracing the right heir to the proper stock 
entitled to the inheritance, a rule was applicable to an impartible ostate, different from that 
applied to a partible one ; and that when once the heritage to an impartible estate had 
become obstructed, on the death of each successive owner, the true successor was the heir of 
the last owner of the originally unobstructed estate, though this did not apply to a partible 
estate. But for such a distinction no authority was cited, nor any principle suggested ; 
and it was not upheld. 

The parties to this suit, first cousins once removed, contested the right to inherit an 
impartible zamindari, which had been acquired by their common ancestor, who had left two 
daughters by two different wives. The plaintiff was the son of the younger daughter, the 
defendant’s father was the son of the older. The younger half-sister survived the elder, and 
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in 1606 was judicially declared to have inherited alone the impartible zatnindari. On her 
death the elder daughter’s son, in litigation ending in 1881, made good his title to the 
impartible zamindari, being the descendant in the elder line : 

Held, that this son of the elder daughter beeame, as the last male owner, the stock from 
which desoent had now to be traced, and that the ancestor was no longer that stock. And 
held, that the son of this last male owner had a title to [ 182 ] the zamindari on his father’s 
death in consequence of the full and complete ownership of the latter; who had himself 
become a fresh root of title. 

Tbjs decision disposed of the only question that was argued on this appeal. But the 
decision of the Courts below that the plaintiff could not claim tho inheritance in virtue of 
survivorship was also affirmod. The judgment below, on this part of tho case, was based on 
this that no family co-parcenary had existed to give rise to survivorship as the sons of 
daughters could not form a family co-parcenary, which could only consist of the descendants 
of a paternal ancestor. 

APPEAL from a decree (25th April 1892) of the High Court (I. L. R., 16 Mad., 
11) affirming a decree (11 th April 1890) of the District Judge of Madura. 

This suit was commenced omthe 19th August 1889 for the possession "by 
right of inheritance of the impartible zamindari of Shivaganga in the Madura 
district, .the plaintiff claiming the succession after the late zamindar, Dorai 
Singha Tevar, who died on the 19th July 1883, and whose son held tho 
zamindari after him. The undisputed facts, and the issues framed in the Court 
of First Instance, appear in the report of the appeal in this suit (I. L. R., 16 
Mad., 11) to the High Court. The judgments concurring in the dismissal of 
the claim were given by the late Muttusami Ayyar, J., C.I.E., and by Best, J. 
The latter of these Judges stated the material facts, which also fully appear 
in the judgment on this appeal. 

* Since the death of the istemrari zamindar, or grantee of the estate from 
the Government, the line of the descent of the zamindari had twice been rectified 
by decisions of the Courts and settled by their Lordships. Once in 1863, when 
in Kattama Natchiar v. The Zamindar of Shivaganga (9 Moore, I.A., 643), 
the younger daughter of the istemrari zamindar was declared, by the order of 
Her Majesty in Council, the true heiress. And again in 1881 when Dorai 
Singlra Tevar, son of Vela, the elder sister of Kattama, on tho death of the 
latter in 1887, was declared, by order from the same authority, in Muthuvadu- 
ganadha Tevar v. Dorai Singha Tevar (L.R. ; 8 I. A., 99 ; I. L. R., 3 Mad., 290), 
to be heir. 

The principal questions raised on the present appeal were whether under 
the Mitakshara in force in the Carnatic the heritage, to Shivaganga, was to be 
traced from the last male owner who was father of the defendant, or from the 
istemrari zamindar, the ancestor common to the parties ; but to whom, the 
appellant his grandson, tracing to him as maternal grandfather, was one step 
[MS] nearer than was the respondent, who was his great-grandson. The 
appellant was son of the younger of the ancestor’s daughters, and the 
respondent was grandson of the elder daughter. A question, not argued upon 
this appeal, but decided below against the present appellant, was whether upon 
the death of Kattama Natchiar the zamindari had devolved upon Dorai 
Singha Tevar and the appellant, as joint family property, though held only by 
the former, so that on his death survivorship would have given the zamindari 
to the appellant. The decision by the Courts in India negativing the 
possibility of there being co-parcenary between Dorai Singha Tevar and the 
appellant, on which alone the latter’s right of survivorship could be founded, 
was affirmed in the judgment of their Lordships on this appeal. 

The plaintiff, who had been defendant in the suit which ended in 1881 in 
favour of his cousin Dorai Singha Tevar, based his claim principally on this, — 
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that he, the plaintiff, being the only surviving grandson of the istemrari zam- 
indar, Gourivallabha Tevar, through the younger daughter Kattama Natchiar 
[who died in 1877 after having been declared entitled to the zamindari by 
order in Council in 1863 (L.R., 8 I. A. 99 ; I.L.R., 3 Mad., 290)1 was nearer 
to the common ancestor than was Periasamy, son of Dorai Singha Tevar, and 
only a great-grandson of that ancestor. The defendant’s written statement 
was that by the 4 decision in 1881 his father had been declared full owner of 
the zamindari and that the heir wa 9 to be traced to no one bpt that owner. 

On an issue whether, o'h the death of Dorai Singha Tevar, succession 
should be traced from the maternal grandfather, as alleged by the plaintiff, or 
from Dorai Singha himself, as contended by the defendant, the Subordinate 
Judge decided that, as a daughter’s son inherited the full proprietary right, on 
his death his heir succeeded to the estate, so that the defendant was entitled. 
On another issue, the Subordinate Judge decided that Dorai Singha Tevar and 
the present plaintiff could not be considered to have been members of any 
joint family, possessing the estate in co-parcenary, with a right to possession 
successively. As the sons of different fatheis, they were not members of a joint 
family. Therefore, there was no right by survivorship that could be claimed 
by the plaintiff. 

[454] A divisional bench of the High Court, composed of the Judges 
above-named, dismissed an appeal from the Subordinate Judge's decision dis- 
missing the suit. The judgments are reported at length in the I.L.R., 16 Mad., 11. 

The plaintiff now appealed. 

Mr. H. H. Cozens Hardy , Q.C., and Mr. J. H. A. Branson appeared for 
the Appellant. • 

Mr. J . D. Maynt for the Respondent. ( 

The following is an outline of the argument for the appellant: — In the 
circumstances of this impartible estate, and of this family, it ought to have 
been held that Dorai Singha Tevai>did not constitute the true stock of descent. 
On his death the appellant became entitled as the nearest heir to the istemrari 
zamindar, and as belonging to the same class as those claiming under Gourival- 
labha Tevar, who remained the root of title. Under the Mitakshaj-a, the 
estate which a daughter took in property inherited by her from her father was 
only a qualified estate, and on her death the property descended to the heirs of 
her father, not to her heirs. Chotay Lai v. Chunnoo Lai (14 Beng., L.R., 235 ; 
L.R., 6 I. A., 15). 

There were grounds for the contention that, when the succession to an 
impartible estate had once become obstructed by the interposition of a female 
in the line of heirs, the impartible inheritance remained obstructed, so that on 
the deaths of successive owners the heir of the obstructed impartible inheri- 
tance was to be found by tracing him from the last male owner of the unob- 
structed inheritance. It was not the argument that this applied to ordinary 
partible family estates. But it was submitted that, in the case of the impar- 
tible inheritance after the succession of a daughter’s son, the heritage had to 
be traced back to the last male owner. Again, daughter’s sons taking as a 
class, it should have been held by the Courts below that all the members, to 
the last survivor of that class, should be exhausted, before resort could be had 
to another line. It was not insisted for the appellant on the argument derived 
from the law of survivorship which had been disposed of below; the strength of 
the appellant’s case being the necessity of tracing back to the istemrari 
zamindar, as still the stock of descent. 

[453] Reference was made to the Mitakshara, chap. II, section I, verse 1, 
and to chapter II, section II, verse 6, as to the estates taken by daughters, 
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and daughters' sons ; and to chapter II, section III, citing Menu 9,187, to the 
effect that to the nearest sapinda the inheritance next belongs. 

Mr. J. D. Mayne’s argument for the respondent was, in effect, as 
follows : — A daughter’s son took exactly the same estate as if he were the son 
of the last male owner ; and on the death of that daughter’s son, the heir was 
ascertained by tracing to him. The defendant as the son c\f Dorai Singha 
Tevar was therefore entitled. As to the matter of the obstructed inheritance, 
everyone taking ’after a widow or a daughter took an inheritance to which 
his right was said to havd been obstructed, getting, as he did, no .title from 
her. As one of their Lordsips said, his title was neither from, nor through, 
hut after her. The inheritance proceeded from the last male owner, and was 
to be traced to the limits of his progeny. Heirship under the Mitakshara 
depended upon corporeal affinity ; a female inheriting for only a limited purpose 
to discharge certain duties to the estate. That text which said that no 
woman took an inheritance was still true in a certain sense, though she repre- 
sented it for the time being, but a daughter’s son took absolutely an estate of 
inheritance as an heir of the preceding male owner. Reference was made to 
Oolebr. Dig., 494, and 502, Book V, Chapter IX. 

An early case referring to this was reported in Sir Edward Hyde East’s 
notes of cases, Ramjoy v. Tarrachund (2 Morley’s Digest. 79) decided in 1816. 
Another decision under the Mitakshara in the North-West Provinces was in 
Sibta v. Badri Prasad (I. L. R., 3 All., 134). 

Mr. H. ff. Cozens Hardy , Q. C., replied only that he relied on the 
arguments already adduced for^the appellant. 

Their Lordships’ Judgment was delivered on the 27th June by Lord 
H<5bhouse. 

Her Majesty in Council is called upon to decide yet another dispute aris- 
ing out of the succession to the zamindari of Shivaganga. The nature of the 
dispute is best stated by reference to the pedigree set out in the case of the 
respondent, who was the defendant below : — 

[ 456 ] Pedigree 

I I 

I I 

Gourivallahha Teva k Muttuvaduga Tevar. 

Istimrar Zamindar, died 1829. | 

Married 2nd wife. Married 3rd wife, Male line of usurpers, 

Rakku. Vein. oustod by decree of 

| | Privy Council in 1863. 

Vellai Nachair, Kabama Nachiar, 

died before 1863. died 1887. 

I Zamindar by decree of 

| Privy Council, 1863. 

Dboraisinga Tevar, 9 M.I.A.. 543. 

died 1883. j 

Zamindar by decree of j 

Privy Council in 1881 , Muttuvaduganadha 

8 I.A., 99. Defendant in suit 

j which ended in 1881. 

5 Plaintiff and appellant 

Periasami , herei n . 

defendant and 
respondent herein. 

The effect of the litigation which ended in the year 1863 was to establish 
that the zamindari was the self-acquired property of the istimrar zamindar, 
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and that it devolved upon his younger and only surviving daughter Kattama 
in preference to collateral heirs. 

Kattama died in 1877, when her son the present appellant who was plain- 
tiff below, claimed to be entitled in preference to Dhoraisinga, the son of 
Kattama's sister, who was eldest daughter of the istimrar zamindar. In that 
litigation, whiqh ended in the yeaf 1881, it was established that though the 
zamindari was impartible, Kattama took it for the ordinary Hindu woman’s 
estate, and that upon her deatfy it devolved not on her heir*but on the heir of 
her father. 

Dhoraisinga being dead, the plaintiff has preferred a fresh claim to the 
zamindari. He maintains that the istimrar zamindar is still the root of title, 
and that he, being a grandson, is entitled to succeed in preference to the defen- 
dant who is a great-grandson. The defendant maintains that Dhoraisinga 
acquired full and complete ownership, and became a fresh root of title, so that 
the property descended to his gon. 

Both Courts below have decided that ,the defendant’s contention is right, 
The plaintiff’s claim is founded on the idea that the present question is the 
same as that which arose on Kattama’s death. Then the istimrar zamindar 
was the root of title, whose heir was to be sought, therefore, it is argued he is so 
now. That [437] argument loses sight of the difference between the imperfect 
or obstructed heritage of a female, and the full heritage of a male successor. 
It is not disputed by the appellant’s counsel that, if the property were 
partible, Dhoraisinga would have taken an absolute ownership constituting 
him a new stock. But it is contended that a different rule is applicable to 
an impartible estate, and that if the inheritance of such an estate once 
becomes obstructed, it is always obstructed, so that on the death of etch 
owner the true successor is the heir of the last unobstructed owner. They 
have not produced any authority, nor suggested any principle for such a 
distinction. When an estate is impartible it is enjoyed in a different mode 
from that prescribed by the ordinary Hindu Law ; but the inheritance is to be 
traced by the same mode, unless some further family custom exists beyond 
the custom of impartiality. r 

Their Lordships do not discuss the question of survivorship, because 
Mr. Cozens Hardy distinctly stated that he rests his claim not on survivorship 
between the plaintiffs and Dhoraisinga, but on the plaintiffs’ greater proximity 
to the true root of title. But on both points they express their agreement 
with the learned Hindu lawyer who presided at the hearing of this case in the 
High Court, and whose services have recently been lost to that Court. 

Their Lordships will humbly advise Her Majesty to dismiss the appeal. 
The appellant must pay the costs. 

Appeal dismissed. 

Solicitor for the Appellant : Mr. B. T. Tasker . 

Solicitor for the Respondent : Messrs. Lawford Waterhouse d Lawford. 

NOTES. 

[ As regards the principle of survivorship being applied to the succession of daughter’s 
sons in partible property, see (1902) 20 Had., 678 P.C.1 
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[488] APPELLATE CIVIL. 

The 1 2lh and 17th March and 14th September, IS'JO- 
Present : 

Mr. Justice Subramania Ayyar. 

* 

Pakiam Pillai (Petitioner) Appellant 

» versus 

Innasi Fernand (Counter-Petitioner) Respondent.* 

Indian Succession Act — Act X of 1865 , ss. 246, 261 — Application for tetters of 

administration — Caveator propounding a will — Effect of withdraival of 
previous application for probate of same will luithout leave to 
apply again — Civil Procedure* Code, s. 378. 

Where a person applied for probate* of a will but withdrew the application before the 
proceedings became contentious : 

Held , that he was entitled as caveator to propound the same will in opposition to an 
application for grant of letters of .i 1 ministration tj the estate of the deceased : 

Held further , that though the .provisions of the Civil Procedure Code arc applicable to 
suits under Act X of 1865, section 261, still in the present case, the application for probate 
had been withdrawn before the proceedings became contentious and that, therefore, section 
373, Civil Procedure Code, was not applicable 

APPKAL against the order of B. Macleod, Acting. District Judge of Tinnevelly, 
presed on Certificate Petition No. 15 of 1895. 

The facts of this case were as follows : — 

The petitioner, the husband of one Santhai Kurusal, who died on 16th 
December 1893, applied for a grant of letters of administration to her estate 
under section 246 of Act X of 1865. The counter-petitioner entered a caveat 
.and claimed probate of a will alleged to have been executed by the deceased 
on the*day of her death. Probate of this will had been applied for a month 
after her death, but the petition was withdrawn without obtaining the leave 
of the Court to apply again. On the present petition, the District Judge 
ordered that probate of the will do issue to the counter-petitioner with costs. 

The petitioner appealed. 

Sundara Ayyar for Appellant. 

Ramakrishna Ayyar and Seshachariar for Respondent. 

[439] Order . — The first objection urged on behalf of the appellant was 
that, as the respondent (caveator) to whom probate of the will propounded by 
him was granted by the District Court had withdrawn, without the leave of 
the Court to apply again, a previous petition for probate of the same will, he 
was precluded from making the present application. That the respondent did 
apply oope' before is not disputed, though the application itself has not been 
put on th* record of this case. In the order of ‘the District Court, dated the 
20th September 1894, allowing that application to be withdrawn, it was des- 
cribed as one for letters of administration ; whereas, in the order under appeal, 
it is referred to as an application for probate. However this may be, it is 
admitted that the application had reference to the will in dispute and taking 
that it is immaterial whether the application was for probate or for letters of 
administration, the question is whether the appellant’s objection is good. Now, 

* Appeal against Order No. 166 of 1895. 
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section 261 of the Indian Succession Act lays down that when in proceedings 
relating to applications for probate or letters of administration contention 
arises, “ the proceeding shall take, as nearly as may be, the form of a regular 
suit according to the provisions of the Code of Civil Procedure.” 

This being so, the argument on behalf of the appellant was that section 
373 of that Code, which is based oil the rule of public policy that it is the in- 
terest of the state that there should be an end to litigation, is as applicable to 
such proceedings as to other suits. In Trower and Smedley v. Cox (1 Addams, 
226), which is the only case I aave been able to find as bearing on thd point, 
Sir John Nicholl, referring to a similar argument urged before him, admitted 
that “ in ordinary cases, where the parties, being present, declare they proceed 
no further, or duly authorize a practitioner to take that step for them, the 
Court, as far as it legally can, will hold them bound.” The actual decision 
there that the executrix was not barred from calling upon the next-of-kin to 
bring in the administration and vc-propounding the alleged will, though her 
attorney had previously withdrawn from the suit after propounding it and 
suffered the next-of-kin to lake administration, was rested on the peculiar cir- 
' cumsfcances of the case. The argument on behalf of the appellant would seem, 
therefore, to be not without authority. But [400] assuming the rale of law to 
be as stated on his behalf, it is clear that the facts necessary to warrant its 
application were not shown to have existed here. For it is only when conten- 
tion arises that proceedings in connection with probate or letters of adminis- 
tration can take the form of suits ; but that the proceedings had become 
contentious when the respondent withdrew his former application, there is 
nothing to prove. The objection in question must therefore be held to fail. 

The second objection urged was that the evidence adduced on behalf of the 
respondent did not establish the genuineness of the will. But I am unable to 
accede to it, as I see no reason to differ from the District Judge who believed 
the testimony adduced on behalf of the respondent to the effect that the will 
was signed by the deceased when she was of sound and disposing mind. On 
the one hand the ill-feeling which had existed between the appellant and the 
deceased, who was his wife, and on i he other the friendly terms on which the 
respondent, who was her grandson, had lived with her tend to show that the 
probabilities are in favour of the view that the will is true. 

The third and last objection was that it did not appear that the attesting 
witnesses signed the will in the manner required by section 50* of the Indian 
Succession Act. As the evidence stands now this contention must prevail ; 
but there is no reason to think that the omission to question the attesting wit- 
nesses on the point was wilful and intentional. I, therefore, direct the District 
Judge to take fresh evidence on the point and submit a finding on it within a 
month from the receipt of this order and objections may be filed within seven 
days from the date on which the receipt of such finding is notified in Court. 

In compliance with the above order, the District Judge submitted the 
following : 

Finding s — With reference tp the above order of the High Court, “ I have 
the honour to re-submit the records in the, case and to state that, from the de- 
positions of two of the attesting witnesses now examined by me, I am' 6f opi- 
nion that they attested the will ip the presence of the testatrix, after the latter 


Bequest to a person not 
in existence at the testa- 
tor's death, subject to a 
prior bequest. 


* [ Sec. 50 : — Wherever a bequest is made to a person not in 
existence at the time of the testator’s death, subject to a prior 
bequest contained in the will, the latter bequest shall be void, 
unless it comprises the whole of the remaining interest of the 
testator in the thing bequeathed.] 
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had put her mark to it in their presenoe. The provisions of section 50 of the 
Indian Succession Act appear thus to have been complied with in this case.” 
[460 On receipt of the above finding the Court delivered the following 
Judgment. — Accepting the finding, I dismiss the appeal with costs. 


[ 19 Mad. 461 ] 

APPELLATE CRIMINAL. 

The 1 3th December , 1895. 

Present : 

Sir Arthur J. H. Collins, Kt., *Chief Justice, and 
Mr. Justice Parker. 

Kariyadan Pokkar 
versus 

Kayat Beeran Kutti.* 

Criminal Procedure Code , s. 488 — Maintenance of children — 

Moplahs — Personal . law. 

» The right of children to bo maintained by their actual father is a statutory right, and 
the duty is created by express enactment independent of the personal law of the parties. If 
the children arc illegitimate, the refusal of the mother to surrender them to the father is 
no ground for refusing maintenance. If the children are legitimate, the question of the 
mother’s right to their custody would depend on the question whether the parties arc 
governed by Muhammadan or Marumakkatayam law ; because (1) if they are governed by 
Muhammadan law, the mother may have the right to custody until the children attain the 
age of seven years ; (2) if by the Marumakkatayam law, it is doubtful if the father could be 
held to have neglected his duty to maintain his children if they were actually maintained 
by the karnavan of their mother’s tarwad who is bound by law to maintain them. 

Criminal Revision Petition under sections 435 and 439 of the Code 
of Criminal Procedure praying the High. Court to revise the order of 
A. F. Pinhey, Acting Joint Magistrate of Malabar, in Maintenance Case No. 1 
of 1895. 

The facts of this case appear from the Joint Magistrate's order, which 
was as follows - 

“ The complainant, Kariyadan Pokkar, claims maintenance for the three 
children of his sister aged, respectively, 5, 3i, and li years. . Defendant is 
willing to maintain the mother and children if they live with him. It appears 
he has married again and is living, in the new wife’s house, and complainant 
urgqs [462] that the wife under Muhammadan and Marumakkatayam laws 
has a right to the custody of the children till seven years of age. The evidence 
need not be discussed, as there is a ruling of the High Court on a similar 
case from this Court. It has been held that an order for separate maintenance 
cannot be made under the Criminal Procedure Code if defendant is willing to 
take the children. An action for maintenance under the Muhammadan law 

Criminal Revision Case No. 468 of 1895. 
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or Marumakkatayam law will lie in the Civil Court, but not under the'Code. 
No order for maintenance can therefore be made.” 

The petitioner filed a revision petition against the above order. 

Mr. Krishnan for Petitioner. 

Narayanan Nambiar for Counter-petitioner. 

Order. — It is not denied that *the defendant is the father of the three 
children for whom maintenance is sought. The complainant is the karnavan 
of the mother’s tarwad and presumably combs forward as the fie facto guardian 
of the children. The Joint Magistrate has dismissed the petition on the 
ground that there is a ruling of the High Court that an order for separate 
maintenance cannot be made against a father if he is willing to take the 
children. The ruling is not quoted, but apparently it is an order of BEST, J., 
passed in Inre Kunharamavu * that is referred to. That is an order of a single 
Judge issued without any hearing in Court and without notice to the parties, 
and, with great respect, we venture to question the soundness of the decision. 

« In that case, like the present, the parties were Moplahs, and it was 
alleged that the defendant had divorced his wife. In the present case a divorce 
is also alleged, but it is not found whether the parties are governed by the 
Muhammadan or the Marumakkatayam law. Tfee allegation of a divorce would 
seem to imply the former, whilst the fact that the petition is put in by the 
karnavan of the mother’s tarwad would indicate the latter. 

In Ayyapattar v. Kalianiammal + it was held by the Chief Justice and 
Mr. Justice SHEPHARD that there was no foundation for the suggestion that 
section 488 of the Criminal Procedure Code did not apply to Malabar. 
That was a case from South Malabar, in which the Head Assistant Magistrate 
had, on the [463] application of a Nair woman, granted an order against 
a Patter Brahman (with whom she had formerly ‘ sambandam’) for the 
maintenance pi her children, and the High Court upheld the order. 

No doubt the expression ‘legitimate* or ‘ illegitimate * in section 488, 
Criminal Procedure Code, seems at first sight to refer to issue born of parents 
subject to a law recognizing marriage of some sort ; but the Code is of general 
application, and the expression used may also indicate that the only condition 
laid down is that the person proceeded against is in fact the father. If the 
parties are governed by Marumakkatayam law as their personal law, it may 
be that the father is not in any degree of civil relationship and that the 
person primarily responsible for the maintenance of the children is the karna- 
vau of their mother’s tarwad — in this case, the petitioner ; and under section, 
Criminal Procedure Code, nothing contained in the Act would affect such 
special law. Such right to be maintained by the karnavan depending upon 
the personal law of the parties is a right capable of being enforced and would 
properly form the subject of a suit in a Civil Court. But the right of a wife 
and of children to be maintained by the husband and by the actual father is a 
statutory right, and the duty is created by express enactment independent of 
the personal law. In Luddun Sahiba in re (I. L. R., 8 Cal., 736), a Muham- 
madan wife not entitled under the Shia law to maintenance was held entitled 
to it under the Criminal Procedure Code- And in Rozario v. Ingles (I. L. R., 
18 Bom., 468), a married woman was hejld entitled under section 488 to claim 
maintenance for her illegitimate children from the putative father. 

The questions that arise therefore are : (i) are the children the legitimate 
or illegitimate children of the defendant ? and (ii) has he neglected or refused 

* Criminal Revision Case No. 89 of 1898, unreported. 

\ Criminal Revision Case No. 388 of 1893, unreported. 
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to maintain them ? If the children he illegitimate, that is, the offspring of a 
.connection which is not a legal marriage, the refusal of the mother to surrender 
them to the father is no ground for refusing an allowance for maintenance — 
see Lai Das v. Nekunjo Bhaishiani (I. L. R., 4 Cal., 374). But, if on the 
other hand, the children be legitimate, though the mother be divorced, it 
might be unfair to hold that the father had refused to maintain them if he 
was ready and willing to do so should they live with him. Should, however, 
Muhammadan la*w award the guardian- [464]ship of the children to the divorced 
mother till they attain the age of seven years, the defendant might he 
hound in any case to pay maintenance for them until they attain that age. 

It is necessary, therefore, that the Joint Magistrate should determine 
whether the parties follow Muhammadan or Marumakkatayam law. If the 
former, the question will arise as to the mother's right to retain the children 
till they are seven years of age. If the latter, the question will arise whether 
the father could be held to have neglected his duty to provide for his children 
if they were actually being maintained by tfhe karnavan of their mothers 
tarwad who is hound by law to nfaintain them. Of course, a karnavan is not 
at liberty to neglect his own duty in order to make the father pay. This 
application is not made by the mother of the children but by the karnavan, 
and it may be questioned whether he would have any locus standi to make 
such an application when the law imposed the same duty on himself and when 
he himself had sufficient means to perform that duty. 

We set aside the order and direct the Joint Magistrate to re- hear the case. 


[ 19 Mad. 464 ] 

APPELLATE CRIMINAL. 

The 1 3th , 14th and 25th August , 1896 . 

Present : 

Mr. Justice Subramania Ayyar and Mr. Justice Davies. 

i. 

Queen- Empress 
versus 

Saminadha Pillai and another * 

Indian Penal Code , ss. 188 f 290 — Public nuisance — Cremation — Disobedience 
to an order duly promulgated by a public servant — Criminal 
Procedure Code f s. 143 — Illegal order . 

On the 11th August 1894, the District Magistrate promulgated an order prohibiting the 
people of the village of Thirukodikaval from using their burning grounds situated on the 
southern bank of the Cauvery and directing them to use other burning grounds which had 
been provided. On the 11th May 1895 certain persons, in defiance of this order, cremated a 
corpse at the spot interdicted, and were convicted under ss. 188, 290, Indian Penal Code, but 
the conviction under s. 188 was reversed on appeal : 

[465] Held , that when persons entitled to use a particular spot dedicated for the 
commuxial purpose of cremation, use it for that purpose in a manner neither unusual nor 

* Criminal Appeals Nos. 554 and 555 of 1895 and Criminal Revision Petitions Nos. 226 
and 227 of 1895. 
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calculated to aggravate the inoon venienoes necessarily inoident to such an act as it is generally 
performed in this country, they cannot be convicted ofya public nuisance on the ground that 
their act caused material annoyance and discomfort to persons near the place on the occasion 
referred to : 

Held, further, that the order of the District Magistrate was not warranted by s. 143, 
Criminal Procedure Code, or by any other h*w and must, therefore, be set aside. 

Appeals under 'section 417 of the Criminal Procedure Code against the 
judgment of the Sessions Court at Tanjore in Criminal Appeals- Nos. 42 and 67 
of 1895, acquitting the accused Saminadha Pillai and Chokka Pillai, wBo had 
been convicted by the First-class Magistrate of Kumbakonam under sections 
188 and 290, Indian Penal Code, and sentenced to undergo five weeks' simple 
imprisonment and pay a fine of Rs. 25, in so far as it acquits the appellants 
therein of an offence under section 188, Indian Penal Code. 

Petitions under sections 435 and 439 of the Criminal Procedure Code, 
praying the High Court to revise the judgment of the Sessions Court of Tanjore 
in # the same Appeals Nos. 42 arid 67 of 1895, in so far as it confirms the con- 
victions of, and sentences passed on, the 'petitioners Saminadha Pillai and 
Chokka Pillai under section 290, Indian Penal Code. 

The facts necessary for the purposes of this report appear from the 
judgment of the Sessions Judge of Tanjore which is as follows : — 

“ In olden times the Cauvery flowed south of the Thirukodikaval burning 
ground, and that ground had the river between it and the bathing ghaut of 
Thiruvaduthorai. A good while ago, however, the Cauvery shifted its bed, so 
that the burning ground was on the south bank and the bathing ghaut to be 
over the river at all was moved further north and * was placed side by side with 
the burning ground at the river’s edge. A public path or road was made froifi, 
Thiruvaduthorai to the bathing ghaut. This state of affairs has continued 
without objection from the Thiruvaduthorai people for forty years and more. 

“ Of late, however, for some reason, which is not apparent on the record, 
the latter people, headed by the mutt, have taken a strong objection alleged 
to be on sanitary grounds to the burning [ 468 ] of corpses close to their 
bathing ghaut. On the 11th August 1894, the District Magistrate issued the 
following notification : — 

“ 1 It is hereby notified for the information and guidance of the people of 
Thirukodikaval in Kumbakonam taluk and of the people of Thiruvaduthorai 
village, Mayavaram taluk, that to avoid danger to human health, they are 
from the date of publication hereof to cease using their burning grounds situated 
adjoining each other on the southern bank of the Cauvery and to use those 
otherwise provided and known to them. Disobedience of this order will entail 
prosecution under sections 290, 291 and 188, Indian Penal Code.’ 

“This was published by beat of tom-tom and otherwise in the villages con- 
cerned, and all adults became aware of the prohibition. 

“ On the 11th May, however, in spite of this notification, the Thirukodi- 
kaval people burned the corpse of a Sudra on the burning ground. For doing 
this the Joint Magistrate has convicted and punished four people (appellants) 
under sections 188 and 290, Indian Penal Code.” 

The Sessions Judge found that the order above referred to was illegal and 
set aside the convictions and sentences under section 188, Indian Penal Code. 
With regard to the charge under section 290, Indian Penal Code, he acquitted 
Oovinda Padayachi and Ganapati Dekshitar, two of the appellants before him, 
but confirmed the conviction and sentence passed against Saminadha Pillai and 
Chokka Pillai. 
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The Public Prosecutor on behalf of the Crown appealed under section 417, 
Criminal Procedure Code, against the order in so far as it acquitted the two 
accused now before the Court under section 188, and the two accused presented 
a revision petition under sections 435, and 439 Criminal Procedure Code, 
against the conviction under section 290. The appeals and revision petitions 
were heard and disposed of together. 

The Acting Public Prosecutor (Mr. N. Subramaniam ) for the Crown. 

Sankaran Nayar and Sankaranarayana Sastri for the Accused in all cases, 

Pattabhirama Ayyar and B. A. Krishnasami Ayyar for the Complainants 
in the revision cases. 

[467] Judgment: — The accused in this case, two of the residents of the 
village of Thirukodikaval, were convicted by the Magistrate under sections 188 
and 290 of the Indian Penal Code. On appeal the Sessions Judge reversed 
the conviction under the former section, but confirmed that under the latter. 
The act for which they were convicted was the cremation of the corpse of ^ne 
Vyapuri Pillai, father of the firsfr accused, on a spot close to the gbaut on the 
Cauvery used by the inhabitants of the adjoining village of Thiruvaduthorai 
for bathing and other lawful purposes. Both the Courts find that the crema- 
tion caused substantial annoyance and discomfort to the persons who were at 
the ghaut and to the passers-by on the occasion. The spot where the body 
was burnt appears to have been used for such purpose by the Thirukodikaval 
people from time immemorial and to have been originally situated to the north 
of the river. But the place where the ghaut referred to now exists came to 
be used as a place of public resort only from the time when the river changed 
jts course many years ago. 

The questions are, whether the conviction under section 290 is right and 
whether the acquittal of the accused in respect of the offence under section 
188 should be set aside. In determining these questions, it is necessary first 
to deal with the case independently of the notice of the District Magistrate, 
dated the 11th August 1894, to be more fully referred to hereafter, and then to 
exanaine the bearing of that notice on the alleged guilt of the accused. 

Now, taking the case apart from the said notice, it is clear that the act 
of the accused falls under the limited class of cases sometimes designated as 
nuisances 4 legalised.' In other words it seems to be an instance of those 
compromises belonging to social life [alluded to by Pollock, C.B., in Bamford 
v. Turnley (31 L. J., Q. B., 29)], upon which the peace and comfort of that 
life mainly depend and in which some apparent natural right is invaded or 
some enjoyment abridged to provide for the more general convenience or 
necessities of the whole community. In support of the above view, it is hardly 
necessary to observe that, not only the religious sentiments of all sections of 
the community, but also the requirements of general health and comfort, 
absolutely demand that corpses shall be disposed of as early as practicable, so 
as not to prove hurtful to [468] the living. It is this imperative necessity 
that, as a general rule, casts upon persons having charge of corpses not only 
as a matter of social, but also of legal obligation, the duty of arranging for the 
disposal of those corpses in a reasonably speedy, decent and inoffensive way 
— c.f, the observations of Denman, Chief Justice, in Queen v. Stewart (12 A & 
E., 778) and of Lord Campbell, C.J., in Beg . v. Vann (2 Den., 330). And to 
facilitate the discharge of Buch an important duty, it has been, as is well 
known, the general and immemorial custom to set apart some spots for use by 
the public as places of sepulture or cremation. The absolute necessity for 
Some such common provision will become apparent on a moment’s reflection. 


6 mad.— 184 
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It is sufficient to refer to but one — not an unimportant — consideration bearing 
on the matter, viz.: that the number of persons who are in a position to find 
for interment or cremation of the bodies of their deceased relations, friends or 
dependants, places of their own, which, while being convenient to those persons 
themselves, will not be a nuisance to others, is extremely small when compared 
with the millions of landless men and women who, if required to do soj would 
find it impossible to obtain such spots for similar use by them. Hence the 
existence of common burial and cremation grounds in almost, every inhabited 
village in this Presidency, except portions of the West Coast, where the con- 
ditions are somewhat different, owing to human dwellings not being crowded 
together as they mostly are elsewhere. In cases of this description, it is clear, 
adopting the language of Sir James Fitz James Stephen ( Digest of Criminal 
Law , 5th edition, 140), 11 the fact that the act complained of facilitates the 
lawful exercise of their rights by part of the public shows that it is not a 
nuisance to any of the public/’ And when persons, like the accused entitled 
to ^se a particular spot dedicated for the communal purpose of cremation, use 
it for that purpose in a manner neither umisual nor calculated to aggravate 
the inconveniences necessarily incident to such an act as it is generally performed 
in this country, it must he admitted that he does what is perfectly lawful. To 
hold that an act so properly done, not only in the exercise of a right of which 
the people of this country are generally so very tenacious, but also in the 
discharge of a serious duty, amounts, as the prosecution contends, to 
an offence, would be highly unreasonable and unjust. It follows [469] 
therefore, that the conviction of the accused cannot be sustained simply 
on the ground that their acts caused material annoyance and discomfort to the 
Thiruvaduthorai people, who were near the place on the occasion referred to.^ 

The next question for determination is whether the act of the accused 
was punishable in consequence of the notice issued by the District Magistrate 
on the 11th August 1894, addressed to the people of Thirukodikaval in gene- 
ral and prohibiting them from cremating any corpses in the place in dispute. 
If the above notice were valid, there can be no doubt that the conviction of 
the accused, not only under section 290, but also under section 188, woifld be 
warranted. But the order appears to be fundamentally invalid. The notice 
itself does not state under what provision of law it was issued. Our attention 
was not drawn to any special or local law empowering the District Magistrate 
to pass such an order. We were, however, referred by the Public Prosecutpr 
to section 143 of the Criminal Procedure Code as the one under which the 
Magistrate acted. But under that section no Magistrate can prohibit what 
was lawful before the date of his order, and thereby make such an otherwise 
legal act, committed after the date of the order, punishable as a nuisance 
under the Indian Penal Code. For he is by that section empowered to enjoin 
a person from repeating or continuing only a public nuisance as defined in the 
Indian Penal Code or any special or local law. Since, however, it has been 
found, for reasons already stated, that to cremate on the ground in question 
was not a nuisance before the issue of the order of the 11th August 1894, the 
section relied on cannot be held to support that order. Nor have we been 
able to find any other provision of law under which it could have been rightly 
promulgated. No doubt before the District Magistrate made theorder, another 
place, unobjectionable to the Thiruvaduthorai people, had been provided for 
the Thirukodikaval people to be used by them, as their village cremation 
ground. ^Now some observations made by INNES and MUTTUSAMI AYAR, JJ., 
in Criminal Revision Case No. 86 of 1881 (Weir's Criminal Rulings, 3rd Ed., 
764) were cited to show that, in circumstances like those which existed here, 
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it was. within the powers of the ‘Magistrate to prohibit ,the Thirukodikaval 
people from us^pg the old spot as a place for cremation in future. The obser- 
vations [470] of the learned Judges, no doubt, support the contention. They 
are, however, but obiter dicta , for which no authority is cited and in which, 
with all deference to the learned Judges, it is difficult to agree. On the other 
hand, Becharam . Ghorooee v. Boistubnath Bhooyan (14, W. R., Criminal, 177) 
seems to be a direct decision in support of the contrary view. • There a Magis- 
trate, purporting.to act under section 308 of the Criminal Procedure Code of 
1862, had prohibited cremation in a spot originally devoted for such a purpose 
on the ground that a more suitable place for it had been subsequently provided 
in another locality. Loch, J., who delivered the judgment of the Court, 
observed : “ but here the public were charged with committing a nuisance 
by a private individual in the exercise of an admitted right, and we are not 
shown under what law the Magistrate proceeded when he prohibited the public 
from making use of this right." This appears to be the sound view to adopt, 
since it is not easy to see how the mere fact Jihat another place has been set 
apart can empower a Magistrate* acting under the general law, to deprive* a 
party entitled to use the existing cremation ground of his vested right to 
continue to use such ground for the purpose for which it was originally 
appropriated. It is obvious that difficulties, like those which have arisen in 
the present instance, can be met only by the extension of provisions similar to 
those contained in section 240 of the District Municipalities Act, to the rural 
parts of the country. In the absence of such a law applicable to tracts like 
that in which the villages in question are situated, the prohibitory order relied 
on on behalf of the Grown mpst be held to have been made without jurisdic- 
tion and void. In this view it is. of course, unnecessary to consider the other 
©Ejections taken to the validity of the District Magistrate’s order. 

The result is, the convictions of the accused must be, and are hereby, set 
aside.* The fines, if levied, must be refunded. The appeals against acquittal 
in respect of the offence alleged to have been committed under section 188 of 
the Indian Penal Code are dismissed. 

Ordered accordingly. 


NOTES. 

[ As to when a cremation ground may be the subject of nuisance within the Criminal 
Procedure Code, see (1897) 25 Cal., 424 ; also (1901) 25 Mad., 118, which was a civil suit.] 
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[471] APPELLATE CIVIL. 

The 24th and 27th February , 1896 . 

Present : 

Mr. Justice Shephard and Mr. Justice Subramania Ayyar. 

(In Appeal No. 179 of 1894.) 

Chinnaramanuja Ayyangar and others (Defendants Nos. 2 to 5) 

Appellants 

versus 

Padmanabha Pillaiyan and others (Plaintiffs Nos. 1 to 3 and 

Defendant No. l) Respondents. * 

(In Appeal No. 186 of 1894.) 

Sorimuthu Pillai and others (Defendants Nos. 19 to 21) Appellants 

versus 

Padmanabha Pillaiyan and others (Plaintiffs) 

Respondents.* 

Partnership — Payment to a partner in fraud of his co-part7iers not a valid 

discharge — Constructive notice . * 

The defendants, other than the first defendant, styling themselves the 1 agricultural 
association,* entered into three rental agreements, two of them dated April 23, 1891, and the 
third dated June 21, 1891, with the plaintiffs and the first defendant for the cultivation of 
certain lands belonging to an undivided family of which the plaintiffs and first defendant 
were members and took possession of and cultivated the said lands. 

On the 17th June 1891 an agreement, of which the second defendant had notice, wae 
entered into between the plaintiffs and first defendant to the effect that the first plaintiff 
should be the managing member of the family and should be entitled to receive the rent 
and give receipts for the same. Subsequently disputes arising between plaintiff and first 
defendant, the other defendants made payments of rent to first defendant alone : 

Held , that these payments were not a valid discharge as against the claim of the plaintiffs 
on its being proved that second defendant had notice of the agreement of 17th June and that 
notice to him must be taken to be notice to his partners, the other defendants. 

By an agreement between the defendants any one partner was empowered to take a lease, 
such lease to be binding on all the partners as if executed by them. The leases were not 
signed by the 13th defendant (now represented by appellants 19, 20 and 21) who was 
admittedly a partner and took actual part in the management of the affairs of the firm after 
the leases were executed ; 

(472] Held, that it was intended that the leases should operate as if all the members 
had executed them and that the representatives of 13th defendant were bound. 

Appeals against the decrees of S. Gopalachariar, Subordinate Judge of 
Tinnevelly, in Original Suit No. 40 of 1892. 

The facts of the case were as follows : — 

Suit to recover from defendants 2 to 18 the sum of Rs. 9,180-6-7, 
being tha balance of rent with interest due for kar and pisanam of Andu 1067 

* Appeals Nos. 179 and 186 of 1894. 
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(July 1891 to July 1892) in respect of the properties described in schedules I 
to III under three separate rent agreements (counterparts of lease) executed 
by defendants 2 to 5 for themselves and on behalf of the other members of the 
agricultural association on 23rd April and 17th June 1891, in favour of first 
plaintiff and first defendant (who are uncle and nephew). Plaintiffs 2 and 3 
are the younger brothers of the first defendant, who has been made a party- 
defendant on the ground that he has declined to join plaintiffs in instituting 
the suit. 

Defendants 19 to 21 were added as representatives of the 13th defendant 
upon his death after the institution of the suit. 

The plaint sets forth that the family of plaintiffs and first defendant is a 
joint one, of which first plaintiff is the head and manager. 

That the properties described in schedules I to III belong to the family. 

That the properties in schedule I were leased out by first plaintiff and 
first defendant to defendants 2 to 5 as representing the agricultural association 
for a term of nine years from Chittirai 1066 (April 1891) under a registered 
lease deed and counterpart passed between the parties on 23rd April 1891. * 

That similarly the properties in schedule II were leased out under similar 
documents, also dated 23rd April 1891. 

That similarly the properties in schedule III were leased out under similar 
documents, dated 17th June 1891, between first plaintiff and first defendant 
on the one hand and second defendant on behalf of the said association on the 
other. 

That defendants 2 to 18 accordingly took up and held possession of the 
properties. • 

• That on 17th June 1891, i.e ., the date of the third lease, an agreement was 
executed between first plaintiff and first defendant [473] with the attestation 
of second defendant and with the knowledge of the other defendants, to the effect 
that first plaintiff was the head and manager of the family and that the said 
rent should be paid to first plaintiff who should give a receipt therefor. 

That defendants 2 to 18 have net paid the rent even after repeated demand 
on the expiry of the due dates, and deducting the amount credited in plaint, 
which was collected by Government by attachment of paddy towards kist, 
the remaining portion of the paddy, money and straw due under the agreements 
is still due and unpaid, and interest is also payable thereon at one per cent 
since the due dates. 

Defendant No. 1 admitted the claim. Defendants 2 to 5 disputed the 
claim and alleged that the full amount of rent due had been paid. 

Defendants'^ to 9, 12, 15 and 16 plead that, though they joined the 
association originally, i.e., in March 1889, they disconnected themselves from 
it with the consent of defendants 2 to 5 and 13 in April 1889 alone and exe- 
cuted a release deed subsequently, i,e. t on March 1892 ; that they were not 
aware of the leases obtained by defendants 2 to 5 and 13, and were not 
members of the association at the time of the leases ; that they never enjoyed 
the properties and are not liable for the rent ; that defendants 2 to 5 have ex- 
ceeded tbeir authority in getting these leases, which are therefore not binding 
on them ; that as more than the rent due at the time of the said release appears 
to have been paid up, nothing is due from them, and that plaiptiffs have 
impleaded them while fully knowing of their disconnection from the association. 

The 13th defendant denies his knowledge of the leases and enjoyment there- 
under, charges the association with several irregularities, and states that he 
had told second defendant that he wanted to disconnect himself from the 
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association, and that he is not bound by the leases and has been unnecessarily 
made a party. 

On 13th defendant's death, defendants 19 to 21 were joined as his heirs. 
They have put in a written statement adopting his defence and stating that, in 
any event, they are not liable after his death. 

The Subordinate Judge found that with regard to certain payments made 
by defendants 2, to 5 to defendant No. 1, that these payments were binding on 
the plaintiffs. He further found [474] that a sum of Rs. 1,700 had not been 
paid to the plaintiffs, and that /lefendants were not entitled to a reduction 
owing to excessive rain if such excessive rain occurred. The Subordinate Judge 
decreed that part of the plaintiffs' claim was proved and ordered payment by 
defendants 2 to 5 of Rs. 3,915-2-8 with interest and proportionate costs. The 
Subordinate Judge exonerated defendants 6 to 12 and 14 to 18 on the ground 
that they had disconnected themselves with the agricultural association pre- 
vious to the leases which formed the subject-matter of the present suit, and 
held that defendants 19 to 21, the representatives of 13th defendant deceased, 
were liable for the aforesaid amount with interest and costs to the extent of 
the 13th defendant's share in the assets of the agricultural association, and that 
the defendants 19 to 21 were liable to the extent of the assets, if any, received 
from the estate of the 13th defendant deceased. 

Defendants 2 to 5 appealed in Appeal No. 179 of 1894 and the respondents 

1 to 3 filed a memorandum of objections, contending that defendants 2 to 5 
were not justified in making payments to the first defendant without the consent 
of the first plaintiff. 

Sundara Ayyar for Appellants. 

Krishnasami Ayyar for Respondents. * 

Judgment. — The question is whether the appellants are liable on the 
rental agreements executed by four of the defendants, but not executed by the 
deceased person whom they represent. The plaint alleges that the documents 
were executed on behalf of the agricultural association of which the deceased 
was a member. The 13th issue raises the question “ whether the defendants 

2 to 5 executed the lease deeds on behalf of the defendants 6 to 18 also ; " but there 
is no finding on that issue. Admittedly it is not stated in the documents that 
the executants were acting on behalf of others, nor do they sign in that capacity. 

The only questions argued are with reference to the third issue. We see 
no reason for differing from the Subordinate Judge in his finding as to non- 
payment of Rs. 1,700, and in the finding that there was no such extraordinary 
rain as to make the special clauses applicable. The finding with regard to this 
point is that there was really no payment and no valid discharge. The appeal 
is dismissed with costs. 

Judgment on memorandum of objections. — It is admitted by the second 
defendant that a month after the arrangement made [479] between his lessors 
he became aware of it, and that in February 1892 the defendant had express 
notice of the same arrangement. The Subordinate Judge also in effect finds 
that the defendant was aware of it from the outset. But he observes there is 
no evidence to show that this defendant or his co-lessees assented to the 
arrangement and agreed to pay the rent to the plaintiff only, and accordingly 
he holds that payments made to the first defendant are valid notwithstanding 
the arrangement. The Subordinate Judge is, in our opinion, mistaken in 
supposing that the assent of the lessees was necessary, that otherwise they 
were at liberty to disregard the arrangement. A payment made by a debtor 
to one of two joint-creditors, between whom it has been agreed that the other 
only shall receive the sum, cannot, when made with notice of the agreement 
and in defiance of it, be treated as a valid payment in discharge of the debt. 
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[Bee* Phillips v. Clogett (11 M..& W., 84)] . Such a payment may properly be 
described as made in fraud of the person who was entitled to receive the 
money. The lessees, other than the second defendant, were his partners and 
must be held to be bound by the notice which he had. The plaintiffs have in 
their memorandum of objections claimed Bs. 4,590. They are entitled to the 
sum of Bs. 28,965, notwithstanding that on taking accounts between them and 
the first defendant the latter may prove to be entitled to some part of it. 
Each party will pay and receive proportionate costs. Thte memorandum of 
objections is, therefore, allowed. 

In Appeal No. 186 of 1894, defendants 19 to 21 and heirs of defendant 
No. 13 deceased appealed against the judgment and decree of the Subordinate 
Judge in so far as it affected their interest. 

Sankara Menon for Appellants. 

Krishnasami Ayyar for Bespondents. 

Judgment : — The question is whether the appellants are liable on the 
rental agreements executed by four of the defendants, hut not executed by the 
deceased person whom they represent. It is* not denied that the deceased was 
a partner, nor was it argued 1 in the Court below that the executants*had 
exceeded their powers in taking the leases. There is satisfactory evidence 
that the deceased took part in the management of the affairs of the firm 
after the leases were taken. By the agreement under which the partners 
[476] worked any one partner was empowered to take a lease and execute any 
necessary document, such documents being taken to be binding upon all the 
partners as if executed by them. In result, therefore, it must be taken that, 
although the other members of the firm are not mentioned in the agreements, 
and did not execute them, it was intended that they should operate as if all 
»the members were parties to them. 

We are unable to agree with the opinion expressed by Farhan, J., in 
Ragoonathdas Gopaldasv. Morarji Jutha (I. L. B., 16 Bom., 574). In the 
case cited by him [Walters v. Northern Coal Mining Company (5 De G. M. k 
G., 629) j it was sought to make the cestui que trust liable upon a covenant in 
a lease executed by the trusteo. There was no remedy at law, because the 
covenant was contained in a deed, and, according to the rules of English law, 
no person who is not a party to a deed can be sued upon the covenant 
contained in it. All that was held was that the landlord could not treat the 
cestui que trust as liable to him in equity on the ground of the relation between 
him and his trustee. There is no relation of that character between the 
executants of the agreement in the present case and the deceased. We know of 
no authority for the position maintained by FARRAN, J., that there is an 
exception in the case of leases from the general rule laid down in Beckham v. 
Drake (9 M, k W., 79). The suggestion, that in the case of a lease there is a 
transfer of property, is met by the case of mortgage as to which there is no 
doubt that, although executed by one person, it may be binding upon the 
partner or others who have authorized the act [see J uggeewundas Keeka Shah 
v. Ramdas Brijbookundas (2 M. I. A., 487)]. There is nothing to show an 
intention to make the executants only liable and to exclude the liability of the 
other partners. We must dismiss the appeal with costs. 

The memorandum of objections is allowed. 

NOTB8. 

[Messrs. Pollock k Mulla in their Indian Contract Act III Edn., (1913) pp. 603, 649 observe 
that the Madras view is, on grounds of convenience preferable to that of the Bombay High 
Court in (1892) 16 Bern* 568. This case was referred to in 8 M.L.T., 253 at 258 where on 
the facts, this case was held to have no application.] 
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RATNAGIRI F1LLAI V. 


Ci77] APPELLATE CIVIL. 

The 11th and 15th September 1896. 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice and 

Mb. Justice Benson. 

• 

Ratnagiri Pillai (Defendant) Petitioner* 

f versus 

Syed Vava Ravuthan (Plaintiff) Respondent.* 

Jurisdiction — Civil Procedure Code , s. 17 —Provincial Small Cause 
Courts Act — Act IX of 1887 , s. 16. 

Where a suit may be filed in more than one of several Courts, it is a general principle 
of law that the plaintiff may select tho jorum in which to bring the suit. 

Vhere a plaintiff sued in a District Munsif’s Court having jurisdiction , at the place 
where the money due under a contract was to be paid, there being no Small Cause Court 
having jurisdiction at such place : 

Held, that the jurisdiction of the District Munsif was not ousted by the fact that there 
was in existence at the date of suit a Small Cause Court having jurisdiction at the place 
where the contract was made. 

PETITION under section 622 of the Code of Civil Procedure praying the High 
Court to revise the decree of W. Dumergue, District Judge of Madura, in Appeal 
Suit No. 369 of 1895, confirming the decree of T. Sadasiva Ayyar, District f 
Munsif of Dindigul, in Original Suit No. 23 of 1895. 

The facts of this case are fully set forth in the judgment of the High Court. 

Erishnasami Ayyar for Petitioner. 

Mr, Subramaniam for Respondent. 

Judgment : — The plaintiff sued the defendant on a promissory note. The 
parties reside at Palni and the money was to be paid there ; but the note Was 
executed at Dindigul, where the parties were on a temporary visit. The 
Subordinate Judge of Madura (West) has small cause jurisdiction over Dindi- 
gul, but not over Palni. One and the same District Munsif has ordinary 
original jurisdiction over both Palni and Dindigul. The question for decision 
is whether the suit was triable by the District Munsif, or whether it was 
triable exclusively by the Small Cause Court. [478] The District Munsif 
found that it was triable by the District Munsif, and this finding was upheld 
by the District Judge on appeal. The defendant asks us to revise the proceed- 
ings under section 622 of the Code of Civil Procedure on the ground that 
under section 16 of the Small Cause Court Act IX of 1887 the District 
Munsif had no jurisdiction to entertain the suit. 

Section 17 of the Code of Civil Procedure, as amended by section 7 of 
, >Act YII of 1888, provides that, subject to the pecuniary or other limitations 
^prescribed by law, suits such as the present shall be instituted in a Court 
within the local limits of whose jurisdiction (a) the defendant resides ( i.e 
Palni), or (b) the cause of action arises, and in a suit like the present the caiilse 
of action, it is explained, arises at any of the following places, namely, — 

(i) The pla ce where the contract was made {i.e., Dindigul). 

* „ * Civil Revision Petition No. 123 of 1896. 
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•(ii) The place where the money due under the oontr&ot was to be paid 
or the contract performed Palni). 

Thus, so far as the Code goes, the suit may be instituted at Palni if regard 
is had to the residence of the defendants, and at either Palni or Dindigul if 
regard is had to the place of origin of the cause of action. When a suit may be 
instituted in more than one of several Courts, it is a general principle of law 
that the plaintiff may choose the forum in which to bring ^is suit. In the 
present case the plaintiff elected to sue on the cause of action as one that 
arose at Palni and brought his suit accordingly in the District Munsif’s Court, 
which alone has jurisdiction at Palni. The question, then, is whether section 
16 of the Small Cause Court Act IX of 1887 deprives him of the right given 
by the Code of selecting the place in which to lay the origin of the cause of 
action and renders it obligatory on him to file his suit in the Small Cause 
Court having jurisdiction at Dindigul. We are of opinion that it does not do 
so. The section runs as follows : — 

“ Save as expressly provided by this Act or by any other enactment for 
the time being in force, a suit cognizable by a (5ourt of Small Causes shall net 
be tried by any other Court having jurisdiction within the local limits of the 
jurisdiction of the Court of Small Causes by which the suit is triable.” 

Now, if the Small Cause Court had jurisdiction at Palni, there could be no 
question but that the suit must be tried by the Small Cause Court, and by that 
Court alone. But, as a fact, the Small [479] Cause Court has no jurisdiction 
at Palni. In other words, it cannot try, or take cognizance of, any suit found- 
ed on a cause of action arising at Palni ; but we have seen that, in the present 
case, the plaintiff founded hjs suit on a cause of action that arose at Palni. 
That suit, as founded by plaintiff, was not' cognizable by the Small Cause 
(i8urt, since it has no jurisdiction over Palni, and section 16 of the Act is, 
therefore, no bar to the suit. 

This conclusion, founded on the construction of the Acts, is, we may 
observe, in accordance with the dictates of public convenience in the present 
case. The fact that the small cause jurisdiction of the Subordinate Judge’s 
Court of Madura (West), though extended by Government to the Dindigul 
taluk, ’has not been extended to the Palni taluk, is, no doubt, due to the fact 
that the latter is much further than the former from ihe Court of the Subordi- 
nate Judge, and there would be undue hardship in compelling suitors with 
small claims to go a long journey to Madura instead of the Court close at hand 
to enforce them. To oblige the plaintiff in the present case to file his suit in 
Madura rather than in Palni, would b6 to inflict on him a hardship which the 
Government desired to guard against. With these remarks we dismiss this 
revision petition with costs. 


6 MAD.— 185 
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MALLIKARJUNA &0. V. 


[19 Had. 479] 

APPELLATE CIVIL. 

The 28th August, 1396. 

Present : 

Sir Arthur J. H. Coluins, Kt., Chief Justice, and 
' Mr. Justice Benson. 

Mallikarjuna and others (Defendants) Appellants 

versus 

Pathaneni (Plaintiff) Respondent.* 

Civil Procedure Code, ss. 662, 569, 578 — Order of Remand — Irregularity 

affecting the merits. 

, Where a District Court reversed lha District Maosif’s decree and remanded the case 
for a revised finding on the merits : 

Held, that this procedure was ultra vires and illegal : 

[480] Held , further , that as the irregularity might have affected the merits of the case,, 
s. 578, Civil Procedure Code, was inapplicable. 

SECOND Appeal against the decree of H. T. Ross, District Judge of Godavari, 
in Appeal Suit No. 120 of 1894, reversing the decree of B. Rajalingam, District 
Munsif of Amalapuram, in Original Suit No. 128 of 1893. 

This was a suit for the recovery of a dwelling site with past profits Rs. 2 
and subsequent profits at Rs. 2 per annum and ground. The plaint alleged ttyit 
the defendants Nos. 1 and 2 executed a mortgage of the suit property to th'e 
plaintiff’s uncle Bapirazu in 1860 and gave him possession, that in 1867 the 
defendants sold the same to Bapirazu and that the lands had been in his 
possession and in the possession of the plaintiff down to the year 1891, when 
they were usurped by defendants. The defendants denied the mortgage and 
sale and pleaded that they had always been in possession. 

The District Munsif dismissed the suit holding Exhibit B, the mortgage of 
1860, not proved and refusing to admit in evidence a certain decree on the 
ground that it was produced too late. 

The District Judge remanded the case for a revised finding, with a direction 
that the decree should be admitted. Thereupon the District Munsif admitted 
the document and passed a decree in favour of the plaintiff. 

On appeal the judgment of the District Court was as follows : — 

“ Defendant's pleader states he has no instructions and no objection baa 
been filed by defendants to the Lower Court’s finding. 

“ On these findings the Lower Court's decree must be reversed and plain- 
tiff given a decree for the recovery of the suit property with costs throughout. 
There was no evidence for plaintiff as to mesne profits.” 

The defendants appealed. 

Mr. J. G. Smith for Appellants. 

The Lower Appellate Court had no power to remand the case as the suit 
had not been decided on a preliminary point — Subba Sastri v. Balachandra 
Sastri (I. L. R., 18 Mad., 421 ) and Eelu Mulacheri Nayar v. Chendu (I. L. R.* 
19 Ma d ,, 157 ). The D istrict Judge ought to have weighed the evidence himself. 

* Second Appeal No. 646 of 1895. 
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The effect of the Judge's procedure was to throw on the respondent the onus 
of supporting the Munsif’s original judgment instead [ 481 ] of making the 
appellant show good cause for revising it. Section 578, Civil Procedure Code, 
cannot apply, as the appellants have been seriously prejudiced. 

Sriramulu Sastridr for Respondent. 

Judgment; — We are of opinion that the order of remand was ultra vires 
and illegal, since the District Munsif had decided the case on the merits, not 
on a preliminary point. The proper course was for the District Judge to have 
himself admitted Exhibit B and to have considered its effect along with the 
other evidence in the case and to have then arrived at findings on the material 
issues. If further evidence was required, he might have called on the District 
Munsif to record it and certify it, or he might have himself admitted it, and he 
might then have considered it also before arriving at a finding on the issues. 
Subba Sastri v. Balachandra Sastri (I. L. R., 18 Mad., 421). 

We have considered how far the provisions of section 578, Civil Procedure 
Code, should effect our procedure in this case. If we were satisfied that the 
District Judge did himself consider the evidence and did himself arrive* at 
findings thereon, we should be inclined to hold that, under section 578, 
Civil Procedure Code, the order of remand and the call for revised findings 
was merely an irregularity of procedure not affecting the merits and not, 
therefore, such as to require or to justify us in now remanding the case. 

We, however, observe that in the present case the District Judge does not 
appear to have brought his mind to bear on the question whether the evidence 
did or did not justify the findings. He did not even state that he accepted 
them. He merely observed that no objection, was taken to them, and that on 
^hose findings the decree of the lower Court must be reversed. It may, 
perhaps, be that, if the District Judge had himself considered the evidence, he 
would have arrived at a different conclusion. 

The irregularity was, therefore, one which may perhaps have affected the 
merits of the case. 

This being so, we shall follow the procedure adopted in the authority 
already referred to, and setting aside the decree of the District Judge, we 
remand the suit to him for disposal according to law* 

Costs of this appeal will abide and follow the result. 


NOTES. 

[As regards appeal from remand order, see (1911) 21 1063 : 10 M.L.T., 437 : 12 

I.C., 665. As regards remand orders in contravention of the provisions of the C. P. C., see 
(1908) 32 Mad., 83 : 4 M.L.T., 479 ; (1905) 28 Mad. 437 : 15 M.L.J., 236 ; (1901) 28 Cal., 324: 
5 C.W.N. 509.] 
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[188] APPELLATE CRIMINAL. 

The 12th August, 1S96. 

Present : 

Mb. Justice Subramania Ayyar and Mb. Justice Dayies. 

« 

Queen-Empress 
I versus 

Bam Nayar and another.* 

Confessions of co-accused — Corroboration — Material particulars ^-Evidence 
Act , s. SO. — Abetment — Penal Code , s. 109. 

Where the only evidence against two prisoners acoused of murder directly implicating 
them in the commission of the crime consisted of confessional statements made by them 
before the committing magistrate, whfch were subsequently retracted, and the statements in 
sucti confessions were corroborated in material particulars by other evidence on the record : 

Held, that the evidence was sufficient to support a conviction. 

CASE 'referred by H. H. O'Farrell, Sessions Judge of South Malabar, for con- 
firmation of the sentence of death passed on the prisoners in Sessions Case 
No. 28 of 1896. 

The facts necessary for the purposes of this report appear sufficiently from 
the judgment of the High Court. 

The Acting Public Prosecutor (Mr. Subramamam) for the Crown. 

Sivasami Ayyar for the Accused. 

Judgment. — Independently of the confessions, the evidence for the prose- 
cution is admittedly not sufficient to warrant the conviction of either of the accused. 
But, if the confessions can be acted on as true, they do, if taken together (one 
prisoner's with the other's) conclusively prove the guilt of both. We see no 
reason to believe they were not true for the chief reason that they were not 
coerced, for, even when the prisoners retracted them, they did not allege*that 
the confessions had been extorted from them by the police, nor is there any 
allegation that they were obtained by inducement. In withdrawing their con- 
fessions the prisoners still admitted that they obtained a gun on the night of 
the murder from the boy Yelu Rutti, who, as sixth witness, confirms their , 
statements, thereby corroborating their confessions in a most material 
particular. The fifth witness also corroborates the two prisoners in stating 
that they were in company together on the [483] night of the murder 
and proceeded together to get the gun from the sixth witness. The prisoners 
have given no evidence of what they wanted the gun for, and what they did 
with it — if they did not want it, and did not use it for killing the deceased. 
This is a strong circumstance against them which they have failed to explain. 
As to motive, it is shown that the deceased was at enmity with the first 
-prisoner, who was also the person most interested in his death, circumstances 
going to confirm the truth of his confession that he was desirous of injuring 
the deceased. The second prisoner had no personal interest in the murder of 
the deceased, but both he and the first prisoner in their confessions explain 
how he came to be hired to commit the offence for a pecuniary consideration. 
Who have not overlooked the fact that only one of the two prisoners could have 
fired the fatal shot, and that which of the two did it cannot be determined 

• Referred Trial No. 44 of 1896. 
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upon the mere confessions. But there is no doubt they were both present at 
the commission of the crime, aiding and abetting each other ; consequently both 
are liable to be convicted for the substantive offence of murder. We therefore 
agree with the Sessions Judge and confirm the conviction and sentence of both 
prisoners. 


[19 Mad. 463] 

APPELLATE CRIMINAL. 


The 4th September , 1896 . 

Present : 

Mk. Justice Subramania Ayyar ANb Mr. Justice Davies. 

Queen-Empress 

versus 

Duma Baidya and others.* 

Penal Code , ss. 34, 56, 302 — Murder— Sentence of penal servitude. 

Where three prisoners assaulted the deceased and gave him a ^eating, in the course of 
which one of the prisoners struck the deceased a blow on the head, which resulted in death : 

•* Held, that in the absence of proof that the prisoners had the common intention to 
inflict injury likely to cause death, they could nob be convicted of murder. 

The punishment of penal servitude is only applicable to Europeans and Americans. 

APPEAL against the conviction and sentence of H. G. Joseph, Sessions Judge 
of South Canara, in Sessions Case No. 8 of 1896. 

1 * 84 ] In this case the prisoners were charged with having on 10th 
February 1896 at Mangalore laid in wait for one Koraga (with whom the first 
accused had a quarrel two days before) and assaulted him. They left him in a 
state of unconsciousness, from which he never recovered, dying in hospital 
two days later. 

The evidence of two witnesses (prosecution second and third witnesses) 
who were with the deceased at the time of assault proved that first accused first 
struck deceased a heavy blow on the head with a bludgeon ; that second 
accused struck him across the chest with a lighter cane ; and that when he fell 
under these blows, third accused put his foot on him and pummelled him. 

The medical evidence showed that the cause of death was the blow on 
the head which fractured the skull and ruptured one of the meningeal arteries. 

The Sessions Judge, in finding all three prisoners guilty of murder, 
remarked as follows : — 

“There is no ground for making any distinction between the three persons 
concerned in the commission of the offence, and since the blow struck 
by the first accused was one which must have in all human probability 
smashed the head of the deceased man, the three must be held to have acted 
with the knowledge that death was likely to result from $heir action." 


Criminal Appeal No. 253 of 1896. 
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He therefore convicted the three prisoners and sentenced them to. penal 
servitude for life. 

Narayana Ran for Appellants. 

The Acting Public Prosesutor (Mr. Sybraifianiam) for the Grown. . 

Judgment : — We have no reason to doubt that the three appellants made 
an attack on the deceased Koragain the manner described by the first and third 
prosecution witnesses. The effect of the blow given by the first appellant on the 
head of the deceased with a thick stick or 1 bludgeon 1 was to 'cause his death, 
and we consider the first appellant was rightly convicted of murder. But the 
conviction of the second and third appellants for the same offence we cannot 
uphold. There is nothing to show that there was a common intention on the 
part of all the three accused to inflict such injury as would cause death ; and 
no such intention as regards the second and third accused can be gathered 
from the particular acts of violence proved against them which in no way 
[485] contributed to the death of the deceased. Though the object of all was 
no doubt to give the deceased a beating, the second and third accused neither 
instigated nor participated in the fatal blow dealt by the first accused. They 
cannot, therefore, be held responsible for the consequences of such act, and it 
is not easy to follow the reasons given by the Judge for holding these two per- 
sons also guilty of murder. We, therefore, alter the conviction of the second 
and third accused into one of voluntarily causing hurt under section 323 of the 
Penal Code and convert the sentence passed upon them to one of four months’ 
rigorous imprisonment. The sentence passed by the Judge of 1 penal servitude' 
for life on all the three accused was in itself illegal, as the punishment of 
4 penal servitude ’ is* applicable only to Europeans* and Americans, so that we 
must also alter the sentence passed on the first prisoner. In lieu of the sen,-, 
tence of the Judge we sentence the first appellant to transportation for life and' 
dismiss his appeal. 


NOTES. 

[This case was followed in (1907) 29 All., 282 where the facts were similar.] 


[19 Mad. 489] 

APPELLATE CIVIL. 

The 23rd and 24th July and 1 3th August , 1896 . 

Present : 

Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Benson. 

Chockalingam Pillai and others (Defendants 

2 to 10, 13 and 21 to 31) Appellants 
versus 

Mayandi Chettiar (Plaintiff) Respondent.* 

Landlord and tenant — Ulavadai Mirasidars — Permanent tenancy-* Lease by 
temple trustee — Long possession — Necessity for lease presumed — Civil 
Procedure Code , s. 584— Inference to be drawn from documents , 
question of law. 

In 1613 the manager of a temple gave a permanent lease of one-half of certain lands to 
C, the ancestor of the defendants 1 to 14, and the other half to N . In 1820 N transferred 


Second Appeal No* 639 of 1895. 
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his hal/ share to V, the son of C. In 18SI V and 8, the ancestor of the other defendants, 
addressed . a petition to the Collector, the then manager oi the temple. In 1832 V and S 
executed a fresh lease and a security bond in favour of the temple, in both of which docu- 
ments V and 8 were described as Ulavadai mirasidars, that is, persons with an hereditary 
right to cultivate. There was no evidence adduced to prove for what purpose the lease 
t«86] of 1832 was executed, but the defendants held possession as tenants irom 1832 to date 
of suit : , 

Held, that the \gords 4 Ulavadai mirasidars ’ used in the deeds of 1832 as describing the 
tenants denoted that they were persons with hereditary right to cultivate, and that the lease 
was therefore of a permanent nature : 

Held , also , that after the lapse of so great a period of time, the Court would presume, 
under the circumstances, that the original grants were made for necessary purposes and 
were binding on the temple : 

Held, further , that the proper inference to be drawn from the terms of a document is a 
question of law within the meaning of section 584, Civil Procedure Code, and can be 
considered in Second Appeal. m 

Second Appeal Against the decree of J. A. Davies, District Judge of Tanjore 
in Appeal Suit No. 82 of 1894, confirming the decree of T. Ramasami 
Ayyangar, Subordinate Judge of Negapatam, in Original Suit No. 1 of 1893. 

The facts of this case were as follows : — 

The plaintiff, as trustee of the temple of Kayarohanaswami at Negapatam, 
has brought this suit to eject the defendants from the possession of certain 
land in the village of Vadagudi belonging to the temple and for mesne profits 
from date of plaint to date of delivery. 

The lands in dispute belong to the temple referred to in the plaint. On 
tfre 10th January 1832, when the management of the affairs of the temple was 
exercised by the Government, Vriddhachala Pillai, the ancestor of the defen- 
dants 1 to 14, and Subbayyan, the ancestor of the defendants 15 to 26, 
executed a muchilika (Exhibit A, a translation of which appears in the judg- 
ment of the High Court) in favour of the then Collector of Tanjore undertaking 
to cultivate the lands from fasli 1241 and to pay annually to the temple 
Rs. 520-7-9i 

Plaintiff's case was that Vriddhachala Pillai and Subbayyan and after 
their death their descendants continued to pay the rent as reserved in the 
muchilika until fasli 1279, and from faslis 1280 to 1283, 205 kalams of paddy 
were paid every year in addition to the rent, and from faslis 1284 to 1292 the 
additional rent was raised to 350 kalams per annum, and it was paid together 
with the prescribed rent and subsequently the defendants allowed it to fall 
into arrears ; that the lands are now capable of fetching an annual net profit 
of Rs. 1,500 to the temple ; that on the 6th November 1889 a notice was given 
by the plaintiff to the defendants demanding the payment of arrears in full 
and execution of a fresh lease- [487 ]deed at an enhanced rate of rent, and 
intimating that, if the defendants did not agree to his proposal, they were to 
quit the lands at the end of the fasli, but they sent no reply, though bound to 
give up the lands on .demand, and that plaintiff is not willing to leave the lands 
any longer in their possession. Defendants 27 to 37 are impleaded as being 
in possession of a portion of the lands sought to be recovered. 

The principal defence was that the entire lands set out in the plaint had 
belonged to the defendants’ ancestors, who had given their mirasi right to the 
temple of Kayarohanaswami two hundred years ago, but retained the per- 
manent right of cultivation, which they and the defendants had enjoyed for a 
period of two hundred years, paying the ayan and the svamibogham rent 
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to the temple, and they were not therefore liable to be ejected. It was further 
contended that the muchilika contains no stipulation for eviction, and they 
are not in arrears, having paid away the rent until the end of the last fasli ; 
that no additional rent was ever paid by them, and that the notice given by 
the plaintiff is not a proper notice to quit. It is also contended that the 
revenue and the proprietary dues have been fixed in perpetuity. 

The following issues, inter alia , were framed : — 

Whether under the terms of the muchilika of the 10ch January 1832 
Vriddhachala Pillai Lnd Subbayyan were tenants from year to year or 
acquired a right of permanent occupancy. 

Whether defendants 1 to 26 allowed the rent to fall into arrears as 
alleged in paragraph 4 of the plaint. 

Whether the defendants aforesaid are liable to be ejected for non- 
payment of the rent. 

Is the plaintiff entitled to enhance the rate of rent. 

“ Whether the notice to quit given by the plaintiff is a proper and legal 
notice. 

To what relief is plaintiff entitled. 

The Subordinate Judge held with regard to the first issue that the defen- 
dants had failed to prove that they had any title higher than that of cultivating 
tenants from year to year. 

As to the second and third issues, he held that there was no proof that the 
rent was allowed to fall into arrears by the defendants. Even supposing 
they were in arrears, they are not liable to [488] be ejected, there being no 
stipulation in the muchilika that non-payment of rent should work * 
forfeiture of the lease. 

As to the fourth issue, he held that defendants’ tenure being one from 
year to year, plaintiff was at liberty to enhance the rent [Chockalinga Pillai 
v. Vythealinga Pandara Sannady (6 M. H. C. R., 171) and Thiagaraja v. 
Oiyana Sambandha Pandara Sannadhi (I. L. R., 11 Mad., 77)] , and as to the 
fifth issue he said “ that the notice given by the plaintiff contained an intima- 
tion that defendants should pay the enhanced rate of r^nt or quit the land at 
the end of the fasli. It is argued for the defendants that notice to quit should 
not contain a demand for enhanced rate of rent, and in support of the argu- 
ment the ruling in Mohumaya Ooopta v. Nilmadhab Rai (I. L. R., 11 Cal., 
535) was cited. In that case it was merely doubted if such a notice was a 
good notice, and the question was not authoritatively settled in one way or 
the other. But such a notice was held to be valid in Bokronath Mundul v. 
Binodh Rum Sein (10 W. R., 33) and Janoo Mundur v. Bnjo Singh (22 W. R. f 
548). The issue must, therefore, be found in favour of the plaintiff." He 
accordingly decreed that plaintiff was entitled to eject the defendants and 
recover the land sued for. 

On appeal the District Judge agreed with the lower Court, and with 
regard to the first issue he held that the trustee of the temple in 1813 and 1820 
had no power to grant a permanent lease of the temple lands. His judgment 
on this point is as follows : — 

“ Even assuming that Vriddhachala Pillai had beengiven a permanent right 
under Exhibits I and II and that hispetition (Exhibit H) could be explained away, 
and it was in consequence of that permanent right that he was granted the 
lease A, the question arises whether the trustee of the temple for the time 
being in 1813 and 1820 could have made a permanent alienation of the rights of 
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cultivation. In a Privy Council case Maharanee Shibessouree Debia v. Mothoo- 
ranath Acharjo (13 M. I. A., 270), it has been held (p. 275) ‘ that to create a 
new and fixed rent for all time, though adequate at the time in lieu of giving the 
endowment the benefit of an augmentation of a variable rent from time to 
time, would be. a breach of duty in the trustee. That ruling as pointed out 
in Tayubunnissa Bibi v. Kuwar Sham Kishore Boy (7 B. L. R., 621), is of 
course subject to the modification that such a permanent [*489 3 alienation 
might be made* by a trustee under special circumstances of necessity. 
Now in* this case the consideration stated for the grant of the permanent 
lease (Exhibit I) is that the lessees should make the village prosperous 
by building houses in the said village and living therein and apparently effect- 
ing improvements on the land demised. These considerations would no 
doubt be good ground for the grant of a lease for a long term, but they are not 
adequate for granting a lease for all time. I must, therefore, hold that even 
if Vriddhachala Pillai had had a permanent right granted to him previous to 
the lease (Exhibit A) and that Exhibit A recognized that right and continued 
it, it was not a valid grant. If the previous permanent leases (Exhibits I an8 
II) are invalid, as I find them to be, the Collector also in the position of trus- 
tee had no power to create a permanent tenancy himself for the same reason 
which I have given in regard to the previous leases.’* 

The appeal was accordingly dismissed with costs. 

Sankaran Nayar for Appellants. 

Notice to quit was necessary before ejecting the defendants. Abdulla 
Bawatan v. Subbarayyar (I. L. R., 2 Mad., 346), Subba v. Nagappa 
(I. L. R., 12 Mad., 353), Unhafnma Devi v. Vaikunta Flegde (I. L. R., 17 Mad., 
2i8), Mohamaya Ooopta v. Nilmadhab Bai (1. L. R., 11 Cal., 533). 
transfer of Property Act, section 111 (h). As to the power of the trustees to 
grant Exhibits I, II and Exhibit A, raised by the District Judge in the appeal, 
the question is barred by limitation under article 144 s15 , Limitation Act. 
Sankaran v. Periasami (I. L. R., 13 Mad., 467), Nilmony Singh v. Jagabandhu 
Boy ( I. L. R., 23 Cal., 545), the question is also barred under article 134+ , 
Limitation Act. Yesu Bamji Kalnath v. Balaknshna Lakshman (1. L. R., 15 
Bom., 583), and second appeal 613 of 1878 of this Court. 

Bamachandra Ban Saheb for Respondent. 

Permanent tenancy under Exhibits I and II was abandoned. Exhibit A 
is merely a tenancy from year to year. It is similar to the document in 


* [Art. 144 

Description of suit. 

Period of 
limitation. 

Time from which period begins to run 

For possession of immoveable 
property or any interest therein not 
hereby otherwise specially provi- 
ded for. 

Twelve years... | 

. 

When the possession of the defendant 
becomes adverse to the plain tiff.] 

t [Art. 134 

To recover possession of immove- 
able property conveyed or bequeath- 
ed in trust or mortgaged and after- 
wards purchased from the trustee 
or mortgagee for a valuable con- 
sideration. 

Twelve years... 

t 

The date of the purchase.] 




6 MAD.— 136 
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Chockalinga Pillai v. Vythealinga Pundara Sunnady (6 M. H. C. R, 164), 
which was held not to create a permanent tenancy. The onus of proof that 
the tenancy is more than a tenancy from year to year is on the appellants and 
they have not discharged it. [ 490 ] Thiagaraja v. Oiyana Sambandha Pan - 
dara Sannadhi (I. L. R., 11 Mad., 77), Banganasary v. Shappani Asary (5. M. 
H.C.R., 375), is distinguishable. *A11 the pagodas in Tanjore were taken 
possession of by Government in 1812. Ramiengar v. O . Pandarasannada (5 
M.H.C.R., 53). j * 

SanJcaran Nayar in reply —If Exhibits I and II were not surrendered 
under H, there is nothing in A to take away the perpetual tenure. Chundra- 
bati Koeri v. Harrington (L.R., 18 I. A., 27). The inference to be drawn from 
the construction of a document is a question of law and the High Court in 
second appeal can therefore interfere with the construction put upon it by the 
lower Courts. Bam Gopal v. Shamskhaton (L R., 19 I. A., 229, 233). It is 
essential as part of the plaintiff's case to prove that proper notice to quit has 
been given, so the plaintiff cannot plead he has been misled by the defence. 
Exhibit A was executed because a money rdtit was not fixed under Exhibits I 
and II. 

Judgment : — The plaintiff, as trustee of a certain temple at Negapatam, 
sued to recover from defendants certain lands which the plaintiff alleged they 
held under the temple as tenants, from year to year, under a lease (Exhibit 
A). The defendants claimed to have a right of permanent occupancy in the 
lands, subject only to payment of rent to the temple. 

Both the lower Courts have decreed for plaintiff. 

Against those decrees the defendants now appeal. 

The defendants claimed to have had permanent occupancy rights for the 
past two hundred years, but of this no proof was given. It is, however, clear 
from Exhibit I that, so long ago as 1813, the then manager of the temple gave 
a permanent lease of one- half of the lands to Chokkanatha Pillai, an ancestor 
of the defendants 1 to 14, and of the other half of the lands to Nalla Pillai. 
It is also clear from Exhibit II that in 1820 Nalla Pillai transferred his half 
share to Vriddhachala Pillai (the son of Chokkanatha Pillai), and that the 
manager of the temple then confirmed him as permanent lessee of the whole of 
the lands. On the 4th December 1831, this Vriddhachala Pillai and one 
Subbayyan, the ancestor of defendants 15 to 26, addressed a petition, (Exhibit 
H), to the Collector of Tanjore, who was then the manager of the temple. 
It runs as follows : — 

[ 491 ] ‘ ‘ To N. W. Kindersley, Esquire, Principal Collector of Tanjore — 
Darkhast presented by Vriddhachala Pillai and Subbayyan of Vadagudi, who are 
Purakudies of the Tarap land situated in that village belonging to Kayarohana- 
sawmi of Negapatam attached to the Mahanam of Anthanapettai, Kivalur 
taluk. We offer to cultivate for fasli 1241 the 20 velis, 5 mahs and 40 $ kulies 
of nanja land and 6 mahs and 81 kulies of punja land situated in the afore- 
said village and to pay the Sircar kist and 51 kalams of paddy as Svamibho- 
gam to the temple for one year, and also to furnish cash security for the 
payment. We pray that darkhast izara may be granted to us for one year/’ 
No reply to this petition is on record, but on the 10th January 1832, Exhibit 
A was executed by Vriddhachala Pillai and Subbayyan. It is an agreement by 
them to cultivate the plaint lands, and is in the following terms : — “ We, 
Vriddhachala Pillai and Subbayyan, Ulavadai (act of ploughing or right to w 
cultivate lands) mirasidars of Vadagudi, having agreed to cultivate the said 
village Vadagudi according to the taram faisal (classification of the lands) there- 
of, do hereby execute this taram muchilka to N. W. Kindersley, Esquire, 
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Principal Collector of Tanjore, under date 10th January 1832. We have taken 
up for cultivation the following lands Nanja lands yielding one crop a year, 
consisting of 107 numbers, comprising 134 acres 49/64 kulies, equivalent to 20 
velis, 5 mahs and 40j kulies, and punja lands consisting of six numbers, com- 
prising 2 acres and 16 kulies equivalent to 6 mahs and 81 kulies, the total of 
nunja and purija lands being 20 velis, 12 mahs and 21| kulies. According to 
the pymash settlement made in fasli 1238, we bind ourselves.to pay Sircar in 
the presence of the pattadar the sum of Rs. 520-7-9$ on account of ay an and 
svamibbogam. tf there should fall any arrears in so paying, you shall realize 
the same by attaching and selling our private property according to law. We 
shall never pay to any one even a cash in excess of the said tirva fixed for the 
lands mentioned in this muchilika. If the pattadar, the village karnam and 
others should demand or collect from us any sum in excess, we shall then and 
there lodge a complaint to the huzur. If in any year we should plant betel, 
plantain trees, sugarcane or raise any garden products, such as tobacco, onion, 
garlic, etc., with the Sircar water in the said village, we shall furnish the Sircar 
with a true account of the same, ^nd not only T492] pay the taram tirva fixpd 
for so much of the land as is cultivated with the said crops, but also pay tir- 
vajasti in those years. If we should cultivate waste and poramboke lands, etc., 
in addition to those mentioned in the muchilika, we shall pay the taram tirva 
fixed on such lands during the years in which they may be cultivated.” 

(Here follow covenants to pay servants, execute repairs, etc.) 

“ If we should raise a second crop or the taladi in excess of the second crop 
lands mentioned in this muchilika, we shall pay the tirva thereof according to 
the rules of taladi. If perchance loss should be occasioned in any fasli by 
brought or inundation through accident, the Sircar should inspect the same and 
grant a reasonable remission according to mamul. We shall pay the melvaram 
of the nanja lands of the said village according to the permanent taram tirva 
which has been fixed at 3-1/16 fanams per kalam. If this price should either rise 
or fall, the gain or loss thereby accruing is ours and the Sircar shall have nothing 
to do with it. As the permanent tirva has been fixed, and as we have assented 
thereto as stated above from fasli 1241, we shall pay to the Sircar the taram 
tirva fixed on each numberwar field. Thus do we execute this taram muchilika.” 

It is to be observed that in this document the executants are described as 
4 the cultivating mirasidars' of the village. On the day after Exhibit A was 
executed, the executants executed a security bond (Exhibit VII) in which they 
are again described as ‘the cultivating mirasidars’ of the village, and it is recited 
that they have taken the land permanently on ‘ Darkhast izara.’ The rights 
of the parties admittedly depend upon the construction of these documents and 
the inferences that are to be drawn from them. The Courts below have held 
that Exhibit H shows that for some reason or other, not now known, the 
defendants’ ancestors had lost, or had abandoned, their rights under Exhibits I 
and II, and that their rights now must be held to have originated with, and to 
depend solely on, the lease of 1832 (Exhibit A). They held, on the authority of 
the decision in Chockalinga Pillai’s case (6. M. H. C. R., 164) that Exhibit A was 
merely a lease from year to year, and might be terminated at the end of any fasli. 
The learned Judge of the Lower Appellate Court further held that, even if Exhibit 
H could [493] be explained away, and if Exhibit A were executed in con- 
sequence of the defendants’ ancestors having the rights granted under Exhibits 
I and II, still the latter would be invalid on the ground that a manager of a 
temple could not alienate temple lands by a permanent lease in the absence 
of proved necessity for such alienation. 
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We are unable to accept these conclusions ; but, before discussing the 
documents, it is necessary to notice a contention that was strongly pressed 
upon us by the respondent’s vakil. That contention is that both Courts have 
found that Exhibit H shows that when it was written the defendants’ ances- 
tors had lost or abandoned their permanent rights under Exhibits I and II, 
that that finding is one of fact, and that it is not open to this Court in second 
appeal to consider whether that finding is right or wrong. If the inference to 
be drawn from the document were, in truth, a finding of fact, we should oopsi- 
der ourselves bound in this seco/id appeal by the finding of the Lower Appellate 
Court, however unsatisfactory it might be — Bamratan Sukal v. Mussumat 
Nandu (19 1. A., 1), but the finding as to the inference to be drawn from Exhibit 
H is one of law, not of fact. It is not any fact that is in question, but the 
soundness of the conclusion drawn from the terms of the document. This is 
a matter of law, and, as such, it is a proper subject for consideration in 
second appeal — Bam Gopal v. Shamskhaton (19 I. A., 231). 

The learned District Judge has pointed out that Exhibit A in the present 
case is (with one important exception to b^ presently noticed) in exactly the 
same words as the document which this Court in Chockalinga Pillai's case 
(6 M. H. C, R., 164) held to be a lease from year to year. That case has been 
repeatedly followed by this Court, and we do not question its authority ; but in 
our opinion it is inapplicable to the facts of the present case. In Chockalinga 
Pillai's case (6 M. H. C. R., 164), the tenancy began under the lease, and all 
that that case decided was that, when a tenancy rests on contract only, the 
duration of the tenancy is regulated by the terms of the contract, express or 
implied, and that neither the Rent Act nor the Regulations operate to extend 
its duration — Krishnasami v. Varadaraja (I. L. R., 5 Mad., 354). In tt\a 
present case we think there are sufficient grounds for finding that the tenancy 
began not under Exhibit A, but under Exhibit [494] I, that Exhibit H is not 
sufficient to prove that the tenancy under Exhibits I and II was ever deter- 
mined, and, finally, that the transaction evidenced by Exhibit A was not a new 
lease, but a confirmation of the lease under Exhibits I and II, with a 
modification as to the mode of paying the rent. 

We have already referred to the fact that Exhibit A in the present case 
differs in an important particular from the corresponding document in Chocka- 
linga Pillai's case (6 M. H. C. R., 164). The difference is this, viz., that in 
Exhibit A the executants are described as ‘ Ulavadai mirasidars,* that is, as 
persons with an hereditary right to cultivate. The Courts below have said 
that this description is inapplicable to Subbavyan, as he was not a lessee under 
Exhibits I and II, and they, therefore, treat the description as of little impor- 
tance; but it seems to us that the description is applied to both the executants, 
because all the land dealt with in the lease was the subject of permanent rights 
of cultivation under Exhibits I and II and when Vriddhachala Pillai, who had 
those rights under Exhibits I and II, allowed Subbayyan to join him in 
executing Exhibit A, the description was applied to him also in order to mark 
the character of the tenure on which the land was held. Turning now to 
Exhibits I and II, it is to be observed that the very same description of the 
tenure occurs in the operative words of those documents by which the perma- 
nent tenure was, created, “ you, your sons and grandsons shall, for. all time to 
come, enjoy the land from generation to generation by 1 right of Ulavadi 
Kani. ’ ” This right of * Ulavadi Kani ’ originated in the grants evidenced 
by Exhibits I and II, for prior»bo Exhibit I, Ohokkanatha Pillai was a resident 
in another village, but under Exhibit I he was brought with a following of 
cultivators to the village of Vadagudi belonging to the temple to build 
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housefe there and cultivate the temple lands. When, then, we find that 
the right of ‘ Ulavadi Kani * was created under Exhibits I and II, and that the 
grantees under those documents are, a few years afterwards, when executing 
Exhibit A in regard to the very same lands, described as ‘Ulavadi mirasidars, ’ 
the inference is strong that the tenure under Exhibit A was intended to 
be the same &s under Exhibits I and II. Nor is this all. In the security 
bond (Exhibit VII) executed the next day the same description [495] of 
the executants as 1 Ulavadai mirasidars * is given and the transaction evi- 
denced by ExhiBit A is recited as a taking of the land ‘ permanently on dar- 
khast lease from fasli 1241.’ Lastly, we find that for the next sixty years the 
defendants and their ancestors enioyed the lands on the strength of those 
documents. The question then naturally suggests itself, what was the occasion 
for Exhibits H and A if there was already an existing permanent tenancy under 
Exhibits I and II. The answer is, we think, to be found in the fact that under 
Exhibits I and II the rent was to be a share of the produce paid in kind, viz., 
35 kalams in every 100 kalarns nett, whereas in Exhibit H an offer is made to 
pay not a percentage share of the crop, but a fixed quantity, viz., 51 kalams, 
and in Exhibit A it is agreed thaf the rent shall be fixed permanently in money 
at Bs. 520 each year. It is well known that the English Eevenue authorities 
always preferred a fixed rent to a share of the produce, and constantly aimed 
at obtaining a fixed rent paid, if possible, in money, rather than in kind. Exhi- 
bit H stands by itself, and we have not before us either the order passed upon 
it, or any correspondence which took place prior to it ; but in Exhibit VIII, 
dated the 14th February 1832, the Collector, in writing to the Tahsildar 
regarding this land, refers to a report of the Tahsildar, dated the 18th January 
1832, in which that officer reported that Venkatachala Pillai and Subbayyan 
jhad ‘according to order' applied to cultivate the plaint land for one year at a 
fixed rent of 51 kalams of paddy. It would appear from this that when the 
temple came under the Collector’s management, he issued some order requiring 
or.urging the tenants to agree to fix the rent on their lands instead of letting 
it depend on the varying outturn from year to year. Exhibit H appears to 
have been the proposal made by Vriddhachala Pillai and Subbayyan in reply 
to this order, but they carefully restricted their offer to one fasli, and wished 
still to pay in kind as they had been accustomed to do. What negotiations 
took place after this we do not know, but that some negotiations took place 
seems to be clear, for Exhibit A cannot have been executed as a compliance 
with the proposal in Exhibit H. All the expressions used in Exhibit A indicate 
that the parties intended the arrangement to last for many years, whereas 
Exhibit H contains a proposal for one year only, and the rent offered in Exhibit 
H is in kind, while that finally agreed to [496] in Exhibit A, six weeks later, 
is a sum permanently fixed in money. Thus Exhibits H and A do not indicate 
that the rights under Exhibits I and II had been lost or abandoned, but rather 
that they had been confirmed with a modification by the substitution of a fixed 
money rent for percentage share of the crop. That the original grants remain- 
ed in force is rendered almost certain from the fact that the original docu- 
ments evidencing the grants have remained in the hands of the grantees, and 
there is not before us a trace of any evidence in the temple or revenue accounts 
or otherwise to suggest that the land has ever been in the possession of any 
one but the grantees during the eighty years which have elapsed since the date 
of the first grant. The lower Appellate Court has, however, held that, even 
on the above finding as to the documents and the transactions evidenced by 
them, the defence must fail, inasmuch as the manager for the time being had 
no power to make a permanent alienation of temple property in the absence 
of proved necessity for the alienation. That no doubt is the ordinary rule* 
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but in the present case there are special circumstances from whi6h the 
propriety of the alienation may rightly be presumed. There is no suggestion 
that the grant under Exhibit I was tainted with any fraud. It was made not 
to a member -of the grantor’s family, but to a stranger of different caste and 
from a different village. In consideration of the grant being permanent, the 
grantee was to come with a following of cultivators and build houses and 
cultivate the lapds of the temple. It is well known that at the time when 
the grant was made the country was but slowly recovering from the depopu- 
lation and impoverishment res/alting from centuries of internecine war, and 
the difficulty generally was not to provide land for the cultivators, but 
cultivators ior the land. To cultivate wet lands, as these were, requires 
capital as well as labour, and these the grantees were to supply. It may well 
be that the trustee of the temple could not arrange for the cultivation of the 
temple lands on less onerous terms than those agreed to. That the terms were 
fair may be presumed from the fact that they were confirmed in 1820 (Exhibit 
II) and again in 1832 (Exhibit A) by the Collector, and have remained in force 
now for eighty years. In these circumstance^, we do not think it is reasonable 
or equitable to throw on the defendants the onus of showing that the original 
grants were for a necessity binding on the temple. We think that, after so 
£497] great a lapse of time and under the circumstances which we find in this 
case, such necessity may rightly be presumed. 

The result of our findings, then, is that the grants under Exhibits I and II 
are valid and still in force, and that the plaint land is still held under those 
grants as modified by Exhibit A. 

On these findings the plaintiff’s suit must faij, and it is unnecessary for us 
to discuss the pleas of limitation and want of notice raised by the appellants. 

We reverse the decrees of the Courts below and dismiss the plaintiff's suit 
with costs throughout. 

NOTES. 

[ This case was reversed on appeal to the Privy Council, (1904) 27 Mad., 291. See also 
(1898) 22 Mad., 264 as regards pura kudi tenancy .J 

[ 19 Mad. 497 ] 

APPELLATE CIVIL. 

The 30th March , 1896 . 

Present : 

Mr. Justice Subram ania Ayyar. 


Narayanasami (Petitioner) Appellant 

versus 

Kuppusami (Counter- Petitioner) Respondent.* 


Succession Certificate Act — Act VII of 1889 , s. 7 — Joint Certificate legal. 

It is not illegal to grant a joint certificate to two persons who claim adversely to each 
other to In entitle 1 tD olliot th.3 debts due to the estate of the deceased under Succession 
Certificate Act VII of 1889. 

APPEAL against the order of T. M. Horsfall, District Judge of Tanjore, in Civil 

Miscellaneous Petition N o. 299 of 1 895. 

* Appeal against Order No. 175 of 1895. * 
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A petition was presented under the Succession Certificate Act (Act VII of 
1889) by one Narayanasami Pillai, praying that a certificate might be granted 
to him to collect the debts due to one E. R. Sattaya Pillai deceased, the adop- 
tive father of petitioner. 

The petition was opposed by one Kuppusami, the alleged adopted son of 
one Nagalinga Pillai deceased, who was the undivided brother of E. R. Sattaya 
Pillai. • 

The District Judge ordered a joint certificate to issue in the name of both. 

Petitioner appealed. 

Sundara Ayyar for Appellant. 

Krishnasami Ayyar for Respondent. 

[498] Judgment. — The first contention on behalf of the appellant was that 
the debt mentioned in the appellant’s application for the certificate was the 
property of the appellant’s father Sattaya Pillai. Hut, as Sattaya Pillai, the 
appellant, and the respondent were members of an undivided family, the 
presumption is that the debt was one due Jo the joint family, and there is 
nothing on the record to rebut tWs presumption. • 

The next contention was that the Judge should not have directed the grant 
of the certificate in the joint names of the appellant and the respondent. No 
doubt the cases in Shitab Dei v. Debi Prasad (I. L. R., 16 All., 21) and 
Lonachand Gangaram Marioadi v. Uttamchand Gangaram Manvadi (I.L. R., 
15 Bom., 684) show that ordinarily certificates should not be granted to 
rival claimants jointly. But in the present case it is clear that the real 
object of the application for certificate was to raise questions as to the validity 
of the adoption of the respondent, a matter which was the subject of litiga- 
tion for many years, Narayanasumi v. Kuppusami (I. L. R., 11 Mad., 43), and 
•which the appellant’s vakil states is now also the subject of a suit brought to 
set aside the adjudications made in favour of the respondent. In these circum- 
stances I do not think it proper to interfere with the order of the District Judge. 

I reject the appeal with costs. 

NOTES* 

• [ See also (1897) U. B. R., Civil (1897—1901) 563.] 

[19 Mad. 498] 

APPELLATE CIVIL. 

The 13th and 1 7th March , 1896. 

Present : 

Mr. Justice Subramania Ayyar. 

Perumal Naik (Defendant No. 2) (Petitioner) 

versus 

Saminatha Pillai and others..* (Plaintiffs Nos. 1, 2, 4 and 5) 

(Respondents).* 

Suit for dismissal of members of devaslanam committee — Act XX of 1863 t s. 16 
— Reference to arbitration— Powers of arbitrators. 

Where. a suit for dismissal of the members of a devastanam committee and damages was 
referred under Act XX of 1863, section 16, to arbitrators who passed an award dismissing 
them as prayed and decreeing a portion of the damages claimed with interest : 

# Civil Revision Petition No. 186 of 1895. 
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im field, that the Court had power to refer the matter to the arbitrators and ‘award 
damages with interest, provided the amount, inclusive of interest, did not exceed the amount 
claimed in the plaint. 

PETITION under section 622 of the Code of Civil Procedure praying the High 
Court to revise the decree of W. Dugoergue, District Judge of Madura, in 
Original Suit No. 26 of 1891. , 

This was a suit under Act XX of 1863, in which the plaintiffs sued for the 
dismissal of the members .of the Palni devastanam committee from office, 
together with damages assessed at over Es. 6,000 for losses incurred and 
alleged misappropriation by the defendants. Under section 16 of the Act the 
suit was referred for decision to arbitrators, with the following issues : — 

(1) Whether there has been any misfeasance, breach of trust, or neglect 
of duty on the part of the committee members or of ariy of them 
in relation to the items severally set out in the schedule attached 
to the plaint ? 

c (2) To what reliefs, if any, are the plaiptiffs entitled ? 

The award passed by the arbitrators was that the defendants should be 
dismissed from office, that the first and second defendants should be directed j 
to pay to the devastanam Es. 3,212-4-0 as damages with interest thereon at 
the rate of 6 percent, per annum from the date of the plaint to the date of 
realization, the same being made recoverable from them personally and also from 
their moveable and immoveable properties, and that all the three defendants 
should be directed to pay to the first, fourth and fifth plaintiffs the full costs of 
the suit with interest thereon at 6 per cent, per annum from date of decree to 
date of realization and bear their own costs. * 

The District Court passed a decree in accordance with the terms of the 
award. 

Defendant No. 2 appealed. 

Bamachandra Ban Saheb for Petitioner. 

Subramania Ayyar for Eespondent. 

Judgment. — The learned vakil for the petitioner (second defendant) urged 
that the award of the arbitrators and the decree thereon were illegal in so far 
as they related to (i) the dismissal of the petitioner from his office as a member 
of the committee and (ii) the award of interest prior to the date of the plaint. 

[500] Whether, if the contention were sound, the petitioner’s remedy was 
not by appeal I refrain from determining, as I have come to the conclusion that 
the contention is unsound. Now with reference to the first point mentioned, 
viz., the dismissal from office, it was argued that it was not competent for the 
Judge to refer the point to the arbitrators, as it involved virtually a question of 
criminal punishment, which was for the Judge and not the arbitrators to deal 
with. I however fail to see how the jurisdiction to remove a trustee exercised 
by the Civil Courts has any reference to crimes or their punishment. In the 
first place it is a purely civil jurisdiction exercised by the Courts as ancillary'' 
to its principal duty to see that the trusts are properly executed [Letterstedel 
v. Broers (L. E., 9 App. Cases, 386)] . Nor is it true that removal from office is 
decreed always as punishment. No doubt such relief is often granted when 
misconduct is proved. But, as pointed out by the Judicial Committee in the 
case above cited, a trustee may be removed even when no misconduct is estab- 
lished if the Court is satisfied that the continuance of the trustee would 
prevent the due execution of the trusts. 

As to the second point, the argument was that, inasmuch as the plaintiffs 
bad not claimed interest prior to the date of the suit, neither the arbitrators nor 
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the Judge had authority to award such interest. It is quite urue that in the 
plaint schedule interest prior to the date of the suit is not specified as one of the 
items making up the amount claimed as damages sustained hv the temple in 
? consequence of the malversation committed by the petitioner and the other 
trustees. But, the sum awarded, including the interest in dispute, does not 
exceed that claimed $s damages. And, except as fixing a limit beyond which 
recovery cannot be had, the averment of the amount of damage* is not a mate- 
rial one (Sedgwickwn Damages, Vol. III, sec. 1260, 8th edition). I am therefore 
of opinion that it was quite competent to the arbitrators and the District 
Judge to award to the temple the interest in question as part of the compen- 
sation due to it with reference to the amounts found to have been misappro- 
priated. The petition fails and is dismissed with costs. 


MOTES. 

[This waa followed in (1901) 11 M. L. J., 337; (1901) 12 M. L. J., 431.) 


[501] APPELLATE CIVIL. 


The 1st April , l HOG. 

Present : 

Mr. Justice Shephard and Mr. Justice Subramania A war. 


Lakshmakka...* (Defendant No. 1) Appellant 

versus 

Boggaramanna (Plaintiff) Respondent/ 


Hindu Law — Deed containing restrictions on inheritance invalid. 

A deed which attempts to create a new lino of inheritance by excluding all heir< other 
than dkect male hoirs is contrary to Hindu law and invalid. 

SECOND Appeal against the decree of W. H. Welsh, District Judge of Cud- 
dapah, in Appeal Suit No. 6 of 1893, modifying the decree of T. Ethiraja 
Mudaliar, District Munsif of Proddatur, in Original Suit No. 643 of 1891. 

The plaint property originally belonged to one Bachu Lakshmakka, who 
conveyed all her property to Lingana Ramanna,.plaintiffs predecessor in title 
by Exhibit A, dated 25th September 1854, and died four days afterwards. On 
the occurrence of her death Devisetti Subharayadu, brother of the donor, took 
possession of all the moveable property belonging to the deceased and conveyed 
by her to Lingana Ramanna under Exhibit A. In order to induce Subharayadu 
to give up the movables Lingana Ramanna conveyed the plaint lands to Sub- 
barayaduby Exhibit I, dated 9th November 1854, in which Lingana Ramanna, 
after giving a list of the property of Lakshmakka, sets forth a definite arrange- 
ment as to how the lands belonging to deceased should be divided between 
them and aB to how her debts should be pajd. By this arrangement it was 
agreed that in consideration of Subharayadu having given up certain property 
to Lingana Ramanna and agreeing to pay Lakshmakka's debts, he should 
always enjoy certain lands in Koilkunfcla and Jammalamadugu taluks. Subse- 
quently, on 5th December 1854, Subharayadu executed another document B in 
Lingana Ramanna s favour by which he (Subharayadu) agreed to hold the 
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plaint lands for his life and his male heirs* lives, subject to Lingana Ramanna's 
right to succession and without right of alienation. The plaintiff claimed 
under Exhibit B, the [802] cause of action being that Subbarayadu’s daughter- < 
in-law, the first defendant, executed a deed of gift to the second defendant in f 
1890 and that her possession then became adverse. $ 

The District Munsif dismissed the suit, holding that Exhibit B, the basis 
of the plaintiff’s title, was a forgery ; but the District Judge, finding it to be 
genuine, gave a decree for the plaintiff with costs. * c 

Defendant No. 1 appealeu* \ 

Rama Rau for Appellant. 

Sheshagiri Ayyar for Respondent. 

Judgment.— The plaintiff can only recover on the strength of his title-deed 
(Exhibit B). By that instrument Subbarayadu, the then owner, agrees to hold 
the property only so long as there is male issue in his family. On failure of 
such issue he agrees to hand it over to Boggaramanna under whom the plain- 
tiff claims. The document is somewhat obscure, but the meaning appears to 
be that Boggaramanna should take on failure of male issue 'at any time, how- 
ever remote. It is in fact an attempt to create a new line of inheritance by 
excluding all heirs other than direct male heirs. This being so, the instrument 
is invalid. The plaintiff must, therefore, fail. We must reverse the decree of 
the District Judge and restore that of the District Munsif. Respondent must 
pay appellant’s costs in this Court only. 

NOTE8. 

[ For another examplo of an attempt to exclude female heirs from succession in the 
ordinary course, failing, see (1911) 38 Cal , 603. A similar rule applies to the attempt to 
exclude any other class of heirs, (1908) 82 Mad., 316 ; (1903) 4 Bom. L. R., 609.] 
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Abk&ri Act— 

I ef 1886 (Madras)— 

88. 31, 36. Peruil Code, ss. 99, 147 and 353. A Sub-Inspector of Salt and Abkari 
attempted, without a search warrant, to ontcr a house it] search of property, the 
illicit possession of which is an offence under the Madras Abkari Act and was 
obstructed and resisted : Held, that having regard to s. 99 of the Penal Code, 
even though the Sub-Inspector was not strictly justified in searching a house with- 
out a warrant, the persons obstructing and resisting could not set up tho illegality 
of the officer’s proceeding as a justification of their obstruction, as it was not shown 
that that officer was acting otherwise than in good faith and without malice. 
QUEEN-EMPREBS v. PUKOT KOTU ... ’ ... ... ... XIX ^ 349 

s. 43. Default by persons bailed to appear before the- Abkari Inspector — Procedure of 
Magistrate. When an Abkari Inspector under Abkari Act, s. 43, forwards a bail 
bond to a Magistrate in order that payment may be compelled of the penalty 
mentioned therein, the Magistrate should call upon the person liable to appear 
and show cause against such order boing made, and should otherwise observe the 
procedure prescribed in Criminal Procedure Code, s. 514. 

Queen-Empress v. Palayathan ... ... ... ... XVIII 48 

^ Act— 

XXXII of 1839. See INTEREST ACT. 

XXXIV of 1858. See LUNATIC. 

XXIV of 1859 (Madras). See POLICE ACT. 

XXVIII of 18G0 (Madras). See BOUNDARY MARKS ACT. 

XLV of I860. See PENAL CODE. 

XX of 1803. See RELIGIOUS ENDOWMENTS ACT. 

II of 1804 (Madras). See REVENUE RECOVERY ACT. 

III of 1865. See CARRIERS ACT. 

VII of 1865 (Madras). See IRRIGATION-CESS ACT. 

\£II of 1865 (Madras). See RENT RECOVERY ACT. 

X of 1865. See SUCCESSION ACT. 

X of 1866. See COMPANIES ACT. 

IV of 1869. See DIVORCE ACT. 

VII of 1870. See COURT PEES ACT. 

X of 1870. See LAND ACQUISITION ACT. 

I of 1871. See CATTLE TRESPASS ACT. 

XXIII of 1871. See PENSIONS ACT. 

I Of 1872. See Evidence ACT. 

IX of 1872. See CONTRACT ACT. 

XV of 1872. Sec CHRISTIAN MARRIAGE ACT. 

Ill of 1873 (Madras). See CIVIL COURTS ACT. 

Ill of 1874. See MARRIED WOMEN’S PROPERTY ACT. 

XIV of 1874. See SCHEDULED DISTRICTS ACT . 

I of 1876 (Mad raft)— 

s. 2. “ Concur in applying” — Specific Relief Act — Act I of 1877, s. 42 — Suit far 
declaration. A suit was brought by F against the Secretary of State for India in 
Council fora declaration that the order of tho Madras Government directing the Col- 
lector to cancel the separate registration and assessment of a village in the Siva- 
ganga Zamindari in his name was ultra vires and illegal. Tho plaintiff’s claim to 
be separately registered as the holder of the said village depended upon the 
proper construction to be put on a grant of the village contained in two documents, 
the one dated 13th December 1972 and the other being a document, dated 14th 
May 1877, executed by the Rani and her children. Subsequent to the grant 
referred to, an application was preferred by the Rani and addressed to the Collec- 
tor requesting him to separately assess the village and register it in the name of 
F? This application was never presented owing to the death of the Rani, who was 
succeeded by the father of the present Zamindar who executed on 22nd February 
1883, a deed of release in favour of F ratifying the grant above mentioned ‘ in the 
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Act — ( continued.) 

I of 1876 — (continued.) 

following terms : — “ Whereas the village of Kondagai . . . of my Zamindari 

. . . . has been granted to you in perpetuity by the late Bani Kattama 

Nachiyar and others and has been in your possession according to the termB of 
the documents executed by them to you therefor on the 13th December 1872tand 
on the 14th May 1677, and whereas I have received from you Bs. 2,000 as the 
consideration for my ratifying your rights in accordance with the terms of the said 
documents and for relinquishing Whatever rights I possess therein, I hereby ratify 
your rights of every description in*tl|je said village and relinquish all my rights 
therein in your favour. Wherefore as per the terms of the said documents, dated 
13th December 1872 and 14th May 1877, you and your heirs and assigns shall hold 
and enjoy the said Kondagai village ... in perpetuity. . . with full powers of 
alienation by sale, gift or otherwise. You shall pay to my Zamindari the sum of 
Bs. 3,600, tho poruppu fixed on the said village, as well as road-cess, magamai , 
etc., according to custom/' and he applied to the Collector for separate assessment 
and registration of tne village in the name of F on 25th March 1883. On 29th 
March 1883 F also made a similar , application but pending disposal, the present 
Eamindar’s father died, and was succeeded by his son the present Zamindar who 
raised objections and the application was not granted. On 23rd May 1887 the 
present Zamindar granted a lease of the Zamindari to O, S, and B who executed a 
release guaranteeing F undisturbed possession and enjoyment of the village and 
accepted his position such as it may have been at or prior to the date of the execu- 
tion of the lease. On 23rd January 1890 the Zamindar executed in favour of F a 
deed of release which after reciting the grant from the Rani, the deed executed by 
the Zamindar’s deceased father, dated 22nd February 1883, and a further payment 
of Bs. 3,600 by F contained the following covenant : — “ Therefore 1 forfeit and 
relinquish the right I profess to have in me to question the said permanent lease 
or the terms of the said lease deeds, and I hereby ratify your right. You and * 

your heirs shall hold and enjoy the said villages absolutely according to the terms 
of the aforesaid permanent lease deeds.” F then applied by petition, dated 33th 
March 1890, to the Collector for separate registration and assessment of the said 
village, but on notices being sent to the Zamindar and the lessees, they filed objec- 
tions which after due enquiry were overruled by the Collector who ordered separate 
registration and fixed the assessment. On appeal, the Board of Revenue support- 
ed the action of the Collector. Whereupon the lessees appealed to the Govern- 
ment of Madras on 21st September 1891, and the Government of Madras on 14th 
November 1891 cancelled both the separate registration and the separate assessment. 

Under the circumstances F claiming to be the duly registered holder of the said 
village sued the Secretary of State for a declaration that the order of the Madras 
Government dated 14th November 1891, directing the Collector to cancel the sepa- 
rate registration and assessment of the said villago was ultra vires and illegal — and 
the lessees sued F for the balance of poruppu , magamai . and road-cess with interest 
alleged to be due on the said village for fasli 1300 : Held , that F was bound to pay 
the lessees Bs. 3,500 poruppu with magamai and road -cess whether his village was 
separately registered and assessed or not : Bela , that the suit by F for a declara- 
tion that the order of the Madras Government directing the Collector to cancel the 
separate registration and assessment of the village previously made by him was 
illegal and ultra vires could not be maintained with reference to s. 42, 

Specific Belief Act, inasmuch as the order had been already carried out : Held , 
also that if the general words of the prayer “ for such other relief as the circum- 
stances of the case may require ” were to be taken as including a prayer for 
consequential relief, then the suit was bad for nonjoinder, inasmuch as the 
Zamindar and the lessees who were interested parties were not joined : Held , also 
that not only the person applying under Act I of 1876, s. 2, for separate 
assessment and registration must be entitled thereto, but also that the parties to 
the alienation must concur in the application. 

Fischer v. Secretary op State for India ... ... ... XIX 292 

I of 1877. See SPECIFIC BELIEF ACT. 

m of 1877. See BEGISTRATJON ACT. 

XV of 1877. See LIMITATION ACT. 

I of 187$. See Stamp act. 

xvm of 1879. See LEGAL PRACTITIONERS ACT. 

XXVI Of 188L&. See NEGOTIABLE INSTRUMENTS ACT. J 

II of 1882. Hi TRUSTS ACT. 

IV of 1882. See Transfer of Property Act. 

V of 1882 (Madras). See Forest Act, 
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VI of 1882. goo COMPANIES ACT. 

X of 1882. See CRIMINAL PROCEDURE CODE. 

XIV of 1882. See CIVIL PROCEDURE CODE. 

XV of 1882: See PRESIDENCY SMALL CAUSE COURTS ACT. 

I of 1884 (Madras). See City of Madras Municipal Act. 

II of 1884 (Madras). See BOUNDARY MARKS ACT. 

III of 1884 (Madras). See REVENUE RECOVERY ACT (Madras). 

IV# of 1884 (Madras). See DISTRICT MUNICIPALITIES ACT (MADRAS). 

I of 1886 (Madras). See ABKARI ACT (MADRAS). * 

II of 1886 (Madras). See MADRAS HARBOUR TRUST ACT. 

I Of 1887 (Madras). See MALABAR COMPENSATION FOR TENANTS IMPROVE- 
MENTS ACT (Madras). 

VII Of 1887. See SUITS VALUATION ACT. 

IX of 1887. See PROVINCIAL SMALL CAUSE COURTS ACT. 

III of 1888 (Madras): See Madras CITY POLICE ACT. 

III of 1889 (Madras). See TOWNS NUISANCES ACT (MADRAS). 

IV of 1889 (Madras). See MADRAS SALT ACT. • 

VII of 1889. See SUCCESSION CB^TIFICATE ACT. 

X of 1889. Sec PORTS ACT. 

VIII of 1890. See GUARDIAN AND WARDS ACT. 

IX of 1890. See RAILWAYS ACT. 

VI of 1892. See CIVIL PROCEDURE CODE. 

V Of 1894. Sec CIVIL PROCEDURE CODE. 


Administration — 

Letters of. Promissory note given to a firm consisting of two undivided Hindu 
brothers — Decease of the brothers — Suit on note by their sons without taking out 
letters. Two brothors, menders of an undivided Hindu family, who traded as 
* T. Iyavior and Brother, * became the holders of a promissory note given to the 
firm. The elder brother having died, his son joined the firm in his place, and he 
and his uncle filed n suit against the maker of the lioto, but before the action was 
hoard the uncle died, and his son (a minor) was substituted as plaintiff for him, 

# suing by tho other plaintiff as his next friend. The plaintiffs had not taken out 
letters of administration to their respective fathers’ estates : Held , (1) that assum- 
ing that the younger brother could havo sued as surviving member of the firm, 
on his death the necessity for taking out letters of administration could not be 
avoided ; (2) that, if the debt was in reality due to the plaintiffs’ family and not 
\o the obligees of the bond, they could not sue upon it in their own right of survi- 
vorship without taking out letters of administration, since the promissory note did 
not disclose tho naturo of the debt, and, moroovor, the other members of the family 
should have been joined as plaintiffs. Venkataramanna v. Venlcayya distinguished. 

CHOCKAL1NUA PlLLAI V. NATESA AYYAR ... ... ... XVII 147 


Arbitrators-- 

Suit for dismissal of members of devastanam committee — Act XX of 1863, s. 16 — 
Reference to arbitration — Power of arbitrators. Whero a suit for dimissal of the 
members of devastanam committee and damages was referred under Act XX of 
1863, a. 16, to arbitrators who passed an award dismissing them as prayed and 
decreeing a portion of the damages claimed with interest : Held, that the Court 
had power to refer the matter to the arbitrators and award damages with interest, 
provided the amount, inclusive of interest, did not exceed the amount claimed in 
the plaint. 

PerumalNaik V. SAMINATHA PlLLAI ... ... ... ...XIX 498 

Suit for partition — Prior arbitration and award , effect of . Disputes having arisen in 
a joint Hindu family, the parties submitted the question of partition to arbitrators, 
who passed an award thereon. Both parties objected to the award, and it was 
never carried into effect. On a suit for partition being filed : Held , that such an 
award is equivalent to a final judgment and binding on the parties in the absence 
of positive evidence that both parties agree that the former state of things should 
be restored and that therefore the present suit for partition could not be maintained. 
Krjshna Panda v. balaram Panda .. ... ... ...XIX 290 

Assignment of Contract— 

See Contract. 



iv 


INDEX. 


PAGE 

Attachment before Judgment- 
al^ against am member of undivided Hindu family — Death of defendant before 
decree — Right of survivorship. Where, in a suit against one member of an undivid- 
ed Hindu family, not as representing the family, there is an attachment before 
judgment of family property, and the defendant dies before decree is passed, the 
right of survivorship takes effect bcforc«the attachment becomes effectual for the 
purpose of execution. Sadayappa v. Ponnama followod 

RAMANAYYA v. RANGAPPAYYA ... ... ... , ... XVII 144 

Bill of Lading— I i ' 

Cargo unclaimed on arrival of ship — Rights of shipowner to land goods — Damages by 
rain — Harbour Trust Act (Madras) — Act 11 of 1886. The defendant’s steamship 
arrived at Madras on 4th December 1891, bringing bags of grain consigned to the 
plaintiffs who on that date were not authorised to receive them. The plaintiffs set 
up a custom that cargo of this description ought to be landed on tho boach ; but, as 
this could not bo done in the absence of the consignees, the defendants landed it 
the same day on the pier and delivered it into the custody of the Madras Harbour 
Trust, for storage pending delivory*.to the consignees. On the 8th of December 
1891, heavy rain fell, and on the same date plaintiffs learnt that the cargo had 
been delivered on the pier. When the plaintiffs came to take delivery on that day, 
a considerable portion had been damaged by rain for which they now sued the 
defendants: Held, (1) that where the consignees are unable to take delivery in 
the ordinary way on the beach, the master of a ship has the option of landing and 
warehousing the goods, and that delivery to the Harbour Trust for custody was 
not wrongful ; (2) that in the absence of proof that the defendants were negligent, 
or that they failed to deliver the goods, the suit must be dismissed. 

British India Steam Navigation Company v . Ibrahim Sulaiman ... XIX 169 
Boundary Harks Act (Madras)— 

XXVIII of I860— • 

s. 26. Boundary Marks Act (Madras) — Act 11 of 1884, s. 9 — Suit to set aside 
decision of the Survey officer — Plea of limitation abandoiied. A suit filed on 21st 
April 1891 to set aside the decision of the Settlement officer under the Madras 
Boundary Acts passed on 15th September 1890 was dismissed by the Munsif as 
being time-barred not having been brought within six months as provided by s. 26 
of Act XXVIII of 1860. This decision was reversed by the District Judge, who 
remanded the suit for disposal on the merits, holding that the production by the 
plaintiff of a copy of the judgment, dated 26th October 3890, raised a presumption 
that the suit was in time and shifted the burden of proof to the defendant to show * 
that an earlier copy was granted to plaintiff, or that the decision was pronounced 
in the plaintiff’s presence. Against this remand order there was no appeal. At 
the rehearing the question of limitation was not again raised, and the Munsif 
gave a decree on the merits. An appeal was preferred to the Distriot Court, but 
no mention was made of the question of limitation. On appeal to the High 

* Court : Held, that the question of limitation had been put aside by the consent 
of the parties who desired to have the case decided on the merits, and that the 
appellant could not be allowed to fall back on this plea of limitation which he bad 
abandoned in tho Lower Courts. 

RANGAYYA AFPA RAU v . NARASIMHA AFPA RAU ... ... XIX 416 

Building Contract— 

Breach— Power of re-entry — Certificate of architect , how far conclusive . By a build- 
ing contract entered into between plaintiff and defendants, it was agreed that 
plaintiff should erect certain premises for the defendants at the rates specified in 
the bill of quantities annexed. The agreement provided that defendants should 
pay the plaintiff at the rate of 90 per cent* upon the value of work executed and 
materials laid down as certified by the architect, and that should defendants make 
default in so doing for a period beyond fourteen days after the amount thereof 
should have been certified, plaintiff should be at liberty to suspend the works and 
require payment of all works executed and materials laid down. The agreement 
further provided that, if the contractor should suspend or delay the performance 
of his part of the contract, the defendants might, through their architect, give * 
notjiccrequiring the works to be proceeded with, and in case of default on the part 
of th ^contractor for a period of twenty-eight days might enter upon and take 
possession .of the premises. It was . further provided that the decision of the 
architect with respect to the amount, state, .and condition of the works actually 
executed or in respect to any questions that may arise shall be final. During the 
, continuance of the works disputes arose as to the amount due to the plaintiff, 
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Builditig Contract — (continued.) 

although certified by the architect as agreed which the defendants did not 
pay, and in consequence plaintiff refused to oontiruc the work. Whereupon 
defendants after giving duo notice entered upon the premises. Plaintiff sued for 
damages in .consequence of the defondants having taken possession and for the 
balance due on the accounts : Held , (1) that the defendants committed a breach 
of the contract by refusing to pay the full amount due under th$ architect’s 
certificate ; (2) that the plaintiff having thereupon rescinded the contract which he 
was not entitled to do, the defendants wore entitled after due notice to enter and take 
possession ; (3) that in the absenco of proof of collusion botween the architect and 
the plaintiff, the defendants wero bound by tho architect’s certificate as to the 
amount due to tho plaintiff. 

KUPPUSAMI NAIDU V. SMITH AND COMPANY ... ... ... XIX 178 

Burden of Proof— 

Civil Procedure Code — Act XIV of 1882, ss. 13, 13 — Res judicata — Court of juris - 
diction competent to try subsequent suit — Suit for interest on a bond waiving 
right already accrued to sue for principal — Second suit for principal and interest 
subsequently accrued — Limitation Act -Act XV of 1877, sch. II , art. 116 — Mort- 
gage — Interest post diem in absent of covenant — Muhammadan Law — Shares * 

of males and females in subject o/altumga grant — Hypothecation by gosha women— 

Rule as to proof of bona fides. Certain Muhammadans hypothecated to the 
plaintiff to secure repayment of a debt, their intorest in lands, which had been 
enfranchised as a personal inam — a claim that the lands constituted the endow- 
ment of certain mosques having been rejected at the inam enquiry. The hypothe- 
cation deed was executed in 1875 and registered, and it contained the following 
terms with regard to interest and the repayment of the debt : — ‘ ‘ We (the 
obligors) shall pay interest at 7 per cent, per annum before tho 30th October of 
each year ; we shall pay in full the principal amount on 30th October 1878 
after clearing off the interest and redeem this deefl : should wo fail to pay tho 
intorest regularly according to the instalments, we shall at once pay the 

• principal, together with the amount of interest.” Default was made in the 
payment of interest in 1876 ; and in 1877 the plaintiff sued in a District Munsif’s 
Court for the interest then due, expressly stating in the plaint that he agroed to 
^accept payment of the principal and the subsequent years’ interest at the times 
fixed in the deed, and he obtained a decree as prayed. Tho plaintiff in 1888 now 
sued the executants of the above instrument and their heirs and representatives to 
recover the principal, together with interest up to date. The Court of First 
Instance held that the claim for a personal decree was barred by limitation, but 
passed a decree directing the sale of the hypothecated land in default of payment 
of the principal, together with interest up to date. On appeal : Held , (1) that 
this suit was not barred by Civil Procedure Code, s. 43, although the credi- 
tor’s election not to seek a decree for the full amount in the suit of 1877, had 
not been communicated to the dobtors before that suit ; (2) that since the instru- 
ment did not provide for interest post diem any claim in the nature of a claim for 
such interest could be allowed by way of damages only and was not a charge on 
the land, and in the present case such claim was barred by limitation ; (3) that 
under the ciroumstances of the case the rule as to the equality of tho shares of males 
and females in the subject of an altumga grant was inapplicable; (4) that those of the 
defendants, against whom tho District Munsif had wrongly passed a decree in 1877, 
were not precluded from the right to have their shares in the land exonerated in the 
present suit; (5) that two gosha women, who had executed the instrument in eon junc- 
tion with their son and brother, respectively, were not, under the circumstances, 
entitled to have their shares exonerated, for want of proof that the transaction 
had been explained to them. Ashgar Ali v. Delroos Banoo Begum distinguished. 

Badi Bibi Sahibal v. Sami fillai ... ... ... XVIII 257 

Carrier’s Act— 

III of 1865- 

Railways Act— Act IX of 1890, ss. 72, 7 Q— Contract Act— Act IX of 1872, as. 151, 

152, 161 — Liability of Railway Companies as bailees. Subject to the provisions of 
Act IX of 1890, the responsibility of Railway Companies for loss of goods delivered 
to them for carriage is that of a bailee under s. 151, 152 and 161 of the 
Indian Contract Act. In a suit for damages occasioned by such a loss the plaintiff 
need no4 prove how the loss occurred, but on proof of the loss, the Company will, in 
absence of proof of any ground upon which it can be exonerated, be liable as 
a bailee. 

SBSHAM PATTER V . MOBS ... ... ' ... ... ... XVII 445 
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Cattle Trespass Act— 

I of 1871— 

ss. 22-25. No appeal — Criminal Procedure Code , $. 404. There being no appeal from 
a conviction under Cattle Trespass Act, the High Court refused to revise the 
proceedings of the lower Court undor ss. 435, 438, Criminal^ Procedure Code, 
since there being evidence to support the conviction to adopt such a course would 
be to substantially allow an appeal. Imprisonment cannot be inflioted in default 
of payment of the compensation awarded under the Cattle Trespass Act. 
Queen-Empress v. Lakshmi nayakan ... ... * ... XI^X 238 

Christian Marriage Act— 

XV of 1872— 

ss. 3, 68. Unauthorized marriage of a Christian child — Persons professing Christian 
religion. The accused who was charged, with having committed an offence under 
Indian Christian Marriage Act, s. 68, was acquitted on its appearing that the 
Christian whose marriage he purported to solemnize was a child of the age of 
three years. The child had been baptized and her father was a Christian : Held, 
that the child was a person professing the Christian religion within the meaning 
r , of s. 3 of the Indian Christian Marriage Act, and that the acquittal was 
wrong. * 

Queen-Empress v. VEERADU ... ... ... ... XVIII 230 

ss. 5, 10, 12, 13, 38, 68, 70, 73. B, an Episcopally-ordained Priest of the Syrian 
Church, under the jurisdiction of the Patriarch of Antioch, solemnized two 
marriages according to Roman ritual without publishing or causing to be affixed 
the notices of such marriages required by Part III of the Act. It was proved that 
8 used the Roman ritual with the sanction of his Bishop who was appointed by 
the Patriarch : Held, that S, having received episcopal ordination, was 
authorized to solemnize the marriages according to the rules, rites, ceremonies 
and customs of his church, and that it was not shown that a marriage solemnized 
with the Roman ritual under the sanction of the BiAiop of the Syrian Church was 
not solemnized according to the rules, rites, ceremonies and customs of the Syrian € 

Church : Held , further that Part III of the Act only applies to ministers of < 

religion licensed under the Act and not to Episcopally-ordained persona. 

CAUSSAVEL v. SAUREZ ... ... ... ... ... XIX ^ 273 

s. 68. Solemnization of marriage under Hindu rites between a Native Christian 
and a Hindu by a person not authorized to perform marriages under s. 5 of the 
Act. A person who performs a ceremony of marriage according to Hindu form 
between a Native Christian and a Hindu commits an pffence under s. 68 of Act XV 
of 3872, unless he is authorized to solemnize marriages under s. 5 of the Act. ' 
Queen-Empress v. Yohan ... ... ... ... XVII 391 

City of Madras Municipal Aot (Madras) — 

I of 1884— 

s. 433. Notice of actum. In a suit against the President of the Municipal Commis- 
sion, Madras, to recover damages for tho demolition of a house which had hcen 
built by the plaintiff without previous notice given by him under Madras 
Municipal Aci, 1884, s. 265, tho plaintiff proved, by way of notice of action, the 
delivery of a letter signed by him and dated from his place of residence, which 
did no state where the house in question had stood, nor the date of its demolition, 
nor state positively that an action would be brought : Held, that the letter was 
not a sufficient notice of action. 

DEVALJI RAU V. PRESIDENT, MUNICIPAL COMMISSION, MADRAS ... XVIII 503 
sch. B. Vehicle tax — Bicycle. A bicycle with pneumatic tyres, having two metal 
springs under the saddle, is liable to taxation as a vehicle with springs under the 
City of Madras Municipal Act, 1884. 

Wilson v. The Madras Municipality ... ... ... XIX 83 

Civil Courts Aot (Madras) — 

III of 1878— 

s. 12. Jurisdiction of Munsifs Court — Execution of decree of superior Cou/rt — Civil 
Procedure Code — Act XI V of 1882, ss. 25, 223. As in suits so in execution 
proceedings the competent forum is ordinarily that indicated by s. 12 of the Civil 
Courts Act, but iu the five cases mentioned in s. 223 of the Civil Procedure Code 
special reasons exist for departing from that rule and creating a special or 
extraordinary jurisdiction, the object whereof is to secure to judgment-creditors in 
certain cases a special facility or convenience. The condition as to the jurigdic- 
4 tion of the Subordinate Court to which a suit can be transferred under s. 25 of the 
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Ill of 1873— (continued.) 

Code of Civil Procedure is not laid down in s. 223 of the Code, which relates to 
transfers of applications for execution of decrees, and was omitted therefrom for 
the special reasons mentioned theroin. Narasayya v. Venkatakrishnayya followed. 

Ookul Kristo Chunderv. Aukhil Chunder Chatter jee and Dnrga Charqpi Mojumdar 
v. Umatara Gupta dissented from. 

Shanmuga Pillai V . Ramanathan Chetti ... ... ... XVII 309 

s. 12. # Suits Valuation Act — Act VII of 1887, s. 8 — Suit for share of undivided 
property . Persons entitled to a share in certain lands of a village only part of 
which was held in severalty, executed a mortgage of part of the lands due to their 
share. The mortgage contained a description of the land comprised therein by 
paimash numbers and admeasurement. The mortgaged property was brought to 
sale in execution of a mortgage decree and was purchased by the present plaintiff. 

The plaintiff now sued for the apportionment and possession of the share to which 
he was entitled, and stated the value of the suit to be the value of the share 
claimed by him, viz., Rs. 1,870, and not that of the entire property. The defen- 
dants were the mortgagors and the other persons* interested in the land, their # 
respective shares not having been ascertained and demarcated : Held, that the suit 
was within the jurisdiction of a District Munsif. 

CHAKRAPANI ASaRI V. NARA8INGA RAU ... ... ... XIX 56 

s. 28. Civil Procedure Code , s. 649 — Provincial Small Cause Courts Act — Act IX of 
1887, s. 35 (1)— Withdrawal of powers. Under Madras Act III of 1873, s. 28, 
a Munsif was invested with the powers of a Small Cause Court’s Judge for the 
trial of suits cognizable by such Court up to Rs. 200 in value. Subsequent to 
decree but prior to execution, his powers as Small Cause Court’s Judge were with- 
drawn by notification in the Gazette : Held, that application for execution must 
be made to the Court in which the Small Cause Court’s jurisdiction vested at the 
date of the application. f 

ZAMINDAR OF VALiLiUR and Gudur V. ADINARAYUDU ... ... XIX 445 

Cftil Procedure Code— 

Aot XIV of 1882 — 

s% 2, 215, 540. Hindu law — Sale of a co-parcener' s share— Claim of co-parceners on 
proceeds — Remuneration for management — Evidence Act — Act I of 1872, s. 35 — 
Judgments and private documents — Provisional decree — Admission made arguendo. 

In a suit for partition of family property it became necessary for the plaintiff to 
prove that his grandfather had been adopted by A, and he tendered in evidence 
judgments from which it appeared that A’s brother, who was the grandfather of 
defendant No. 1, had sued to recover moneys due to A, alleging that the adopted 
son was an infant living under his protection. An adoption of the father of the 
defendant No. 1 by D was also put in issue, and to prove it defendant No. 1 
tendered in evidence decrees in which the alleged adopted son was so described 
and also other documents (to which neither defendant No. 6 who denied the 
adoption nor hi., father was a party) where the same description was used. It 
appeared that one of the deceased co-parceners had sold to a stranger his undivided 
share in almost all the immoveable property of the family, and with part of the 
proceeds had discharged some debts and with the rest had purchased certain lands, 
now claimed by his widow as his separate property. One of the defendants 
claimed to be credited with a sum payable to him as the managing coparcener 
under a deed of management to which the plaintiff was not a party. A decree 
was passed declaring the share to which the plaintiff and some of the defendants 
were entitled in the family property, but reserving all other questions involved in 
the suit : Held, (1) that the decree was a provisional decree and was subject to 
appeal, but that it was irregular in form in that it should have contained 
declarations as to all the rights and liabilities which had been adjudicated on and 
directions as to the accounts and enquiries remaining to be taken and made ; (2) 
that the documents tendered in evidence of the two adoptions above mentioned 
respectively were admissible in evidence ; (3) that the proceeds of the sale of the 
coparcener’s share so far as they were in excess of the requirements of his 
creditor’s equity were not divested of the character of coparcenery property, and 
the lands purchased therewith were consequently property subject to partition and 
not separate property as contended by his widow ; (4) that the claim under the 
deed of management was not valid against the plaintiff. Per curiam : The 
opinion expressed by a vakil in the course of argument adversely to a claim which 
he undertook to advocate is not binding on his client. 

KEISHNASAMI AYYANGAR V. RAJAGOPAfcA AYYAN&AR ... XVtll . 73 
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Act XIV of 1882— (continued.) 

ss. 2, 244, 811, 588. Order refusing to set aside a Court sale— Second appeal. A 
judgment-debtor, whose property had been sold in execution of a decree and 
purchased by the decree-holder, applied that the sale be set aside on the ground 
that the person, at whose instance execution had proceeded, had been improperly 
brought on to {he record. The application was rejected by the Court of First 
Instance and an appeal by the applicant was dismissed : Held, that no second 
appeal lay to the High Court. 

DAIVANAYAQAM PILLAI V. RANGAfiAMI AYYAR ... ... ... XIX 29 

ss. 4, 622. Bent Recovery Act — Act VIII of 1865, s. 76. Orders passed by a Collector 
under the Rent Recovery Act are not open to revision under s. 622 of the Civil 
Procedure Code. Velli Beriya Mira v. Moidin Padsha followed. 

VSNKATANAKASIMHA NAIDU V. SURANNA ... ... ... XVII 298 

s. 11. Right to hereditary office of guru. The plaintiff as Anagundi Raja guru 
claimed to be entitled, and now sued for a declaration of his title, to tho hereditary 
office of priest of Samayacharam. The defendants claimed the office and had 
t collected voluntary contributions in the character of the holders of such office. 

The office was not connected with any particular temple ; no specific pecuniary 
benefit was attached to it, and the alleged duties of the office were to exercise 
spiritual and moral supervision over persons wearing a certain caste mark in a 
certain tract of country : Held, that the suit was not cognizable by a Civil Court. S 
THOLAPPALA CHARLU v. VENKATA CHARLU ... ... ... XIX 62 

s. 18. ‘ Court of competent jurisdiction.' The term ‘competent jurisdiction’ in s. 13 

of the Civil Procedure Code has regard to the pecuniary limit as well as to the 
subject-matter. There is no authority for the general proposition that the compe- 
tency of one Court as compared with another is affected by the circumstance that 
in the one case an appeal lies in the first instance to the District Court and in the 
other directly to the High Court. Misir Raghobardial v. Sheo Buksh Singh cited 
and followed. Vithilinga Padayachi v. Vithilinga Miulali qualified. 

Subbammatj v. Huddleston ... ... ...XVII 273 

13. Res judicata- Decree in suit of small cause nature— Subsequent suit for 
declaration — Conti act Act — Act IX of 1872, s. 23 — Consideration in wart illegal — 

— Stifling a prosecution — Limitation Act — Act XV of 1877, s. 22, sch II , arts. 91, 

120. The plaintiff, claiming to be entitled together with two of the defendants to 
the office of archaka of a temple, sued in 1889 fora declaration of his title, and for 
a declaration that an agreement entered into by them in 1886 with the other 
defendants was void as having been executed under coercion , and because part of 
the consideration was the withdrawal of a pending criminal charge of trespass and 
theft against them. These averments were proved. The first- named defendants 
were made plaintiffs in the suit more than three years after the execution of the 
agreement. The remaining defendants pleaded that the validity of the agreement 
was res judicata for the reason that they had brought a previous action upon it 
against the plaintiffs and had obtained a decree for Rs. 75 : Held, (1) that the 
validity of the agreement was not res judicata , because the previous suit was of a 
small cause nature ; (2) that the agreement was void although the withdrawal of 
the criminal proceedings formed part only of the consideration for it ; (8) that the 
first plaintiff was entitled to a declaration of the invalidity of the agreement, but 
not the others who had been joined as plaintiffs more than three years from its date. 
SRIRANGAOHABIAR v. RAMASAMI AYYANGAR ... ... ... XVIII 189 

s. 13. Res judicata — Limitat ion Act — Act XV o/1877, sch. II, art . 179, cl. (6) — 
Application for execution of maintenance decree — Previous applications held to be 
barred by limitation. On an application made in 1891 for the execution of a decree 
passed in 1870, it appeared that the decree directed the payment of maintenance 
to the plaintiff annually on a specified date, and the present application related 
to the period of three years from 1888 to 1891. There had been an application for 
execution in 1873. The next application was made in 1879, and it was dismissed 
as being barred by limitation : Held, (1) that the quesiton whether the applica- 
tion was barred by limitation was not res judicata ; (2) that the application was 
not barred by limitation. 

KUPPU AMMAL v. SAMINATHA AYYAR ... ... ... XVIII 482 

si 13. ‘ Res judicata ’ — Rent Recovery Act ( Madras ) — Act VIII of 1865 — Decision 
' of a Revenue Court — Second suit, in Civil Court — Question of title. In a^suit for 
land it appeared that the defendant had obtained, under the Rent Recovery Act, 
a judgment that the present plaintiff should accept from him a patta for the land 
in question and deliver to him a corresponding muchalka, and subsequently au 
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Act XIV of 1882 — ( continued .) 

order for ejectment, 'which was executed. The present plaintiff did not appear 
when the above orders were made. The defendant relied on these proceedings as 
constituting a-bar to the present suit : Held , following Rama v. Tirtasami that 
the decision of the Revenue Court was no bar to the suit. 

GANGARAJU V. KONDIREDDISWAMI ... ... ... > ...XVII 106 

s. 13. Res judicqfa. Where all the conditions prescribed by s. 13 of the Code of 
Civil Procedure as necessary to bar the trial in a subsequent suit of an issue 
adjudicated upon in a previous suit exist, the fact that in the first suit the defendant 
was an execution creditor and in the second he is a purchaser at an execution sale 
makes no difference as to the second suit being res judicata. A privity exists 
between an execution creditor and a purchaser at a Court-sale, the latter represent- 
ing the former in so far as he had a right to bring the property to sale in execution 
of his decree. Thus when the plea of estoppel is available to a decree-holder, it is 
likewise available to the purchaser at the execution sale, as his representative or as 
one claiming under him. Surat Chunder Dey v. Gopal Chunder Laha followed. 
KRISHNABHUPATI DEVU V. VlKRAMA DEVU ... ... XVIII 13 

s. 13. Sivaganga sanad of 1803 — Faifure of suit alleging fraud — Possession knoum 
and acquiesced in 'prior to adjudication. The High Court of Madras dismissed on 
the facts a suit brought in 1886, grounded on fraud attributed to the lineal ancestor 
of the principal defendant, in obtaining, m 1803, the grant of the sanad of the 
Sivaganga Zamindari, to which the plaintiff claimed title. The plaintiff’s case 
was that the defendant’s ancestor, the younger of two brothers, had fraudulently 
caused the sanad to be made out in his own name, whereas it was intended to be, 
and ought to have been, a grant to the elder brother, who was the plaintiff’s lineal 
ancestor. Those through whom the plaintiff claimed had not made any such 
charge, although they had knowledge of all the facts connected with the grant of 
the sanad of 1803 to the younger brother, and with the long possession by him 
and his descendants, among whom there had been litigation, resulting in a decision 

J as to the .ownership : Held , that this suit could not be maintained to re-open the 
question. 

Bala gauri vallaba tevar t. Periasami xjdayar Tevaii ... XVII 384 

f. 13, Expl. 2, s. 43. Ground of defence not raised m previous suit— Relief not 
asked for in previous suit — Circumstances giving right to such relief not known 
at date of pt'evious suit. The plaintiffs, who were the junior members of a Malabar 
edom of which defendants Nos. 3 to 5 were the senior members, sued to recover 
with mesne profits possession of certain property offering to pay the amount of a 
Kanom advanced by defendant No. 1. It appeared that the land had been the 
subject ot a kanom demise in 1865, that defendant No. 3, the then karnavan, had 
obtained in 1878 a decree for its redemption, the right to execute which he assigned 
to a stranger, who executed it, and took possession of the property, taking from the 
karnavan a new kanom deed. Subsequently defendants Nos. 4 and 5 obtained 
a decree for possession and the cancellation of both the assignment and the 
kanom deed ; but this decree was attached in execution proceedings in another 
suit and purchased by defendant No. 1, who executed it, purchased the pro- 
perty, deposited the kanom amount and took possession on 8th March 1884. 

The plaintiffs, who had meanwhile taken abortive proceedings to defeat the 
first defendant’s title, instituted a suit in August 1884, praying for a decree that 
the sale to him be s L :t aside without praying for possession . It was now found 
that the plaintiffs at that time were not aware that defendant No. 1 was in posses- 
sion and he did not plead that fact as a defence to the suit for declaration merely : 

Held, (1) that the plaintiffs were not affected by constructive notice of the 
defendant’s possession in 1884 by reason of the fact that their karnavan, with whom 
they were not acting, was aware of the defendant’s previous application for 
execution, and that the suit was not barred by Civil Procedure Code, s. 43 ; (2) that, 
defendant No. 1 was not a trespasser merely, and the plaintiffs were entitled to a 
deduction of the profits for the whole period during which he was in possession in 
computing the amount payable by them before they recovered the land. Semble , 
that, apart from the question of the plaintiff’s notice of the first defendant’s pos- 
session, since he had not pleaded possession in the suit of 1884, he could not fall 
back upon the fact that his possession dated from March 1884 as a ground of 
defence to the present action. 

Sank aran v. Parvathi ... ... ... ... ... XIX 145 

b. 13, Expl. 5. Res judicata between defendants. In a suit to recover the plaintiff’s 
share of lands appertaining to an agraharam the defendants pleaded that the lands 
in question were their own and were not subject to partition. It appeared that in 

6 WAD .— b 
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Act XIV of 1882— (continued.) 

a previous suit brought by a third party against the present plaintiff and defendants 
and others to recover his share of the agraharam lands, it was held that the lands 
now in question formed part of the lands of the agraharam, and they were divided 
in execution of the decree in that suit. The present plaintiff and defendants were 
then ex parte : c Held , that the defendants were precluded under Civil Procedure 
Code, s. 13, from raising the above plea. 

Latchanna u. Saravayya ... ... ... ' ... XVIII 

ss. 13, 30. Bes judicata- -Representation. Although the members of a tarwad or 
family may, in an irregular fashion, be represented by a karnavan of the tarwad 
in a Quit, the decree therein does not raise an absolute estoppel against members 
not actually brought on the record. Ittiachan v. Vellappan and Sri Devi v. Kelu 
Eradi followed. 

Komapfan Nambiar V. Ukkaran Nambiar ... ... ... XVII 

ss. 13, 43. Res judicata — Court of jurisdiction competent to try subsequent suit — Suit 
for interest on a bond waiving right already accrued to sue for principal — Second 
suit for principal and interest •subsequently accrued — Limitation Act — Act XV 
of 1877, sch. II, art. 116 — Mor tgage — Interest post diem in absence of coven- 
ant — Muhammadan Law— Shares of males and females in subject of altumga 
grant — Hypothecation by gosha women— Rule as to proof of bona fides. Certain 
Muhammadans hypothecated to the plaintiff to secure repayment of a debt, their 
interest in lands, which had been enfranchised as a personal inam — a claim that the 
lands constituted the endowment of certain mosques having been rejected at the 
inam enquiry. The hypothecation deed was executed in 1875 and registered, and it 
contained the following terms with regard to interest and the repayment of the 
debt : “ We (the obligors) shall pay interest at 7 per cent, per annum before the 

30th October of each year ; we shall pay in full the principal amount on 30th 
October 1878 after clearing off the interest and redeem this deed : should we fail 
to pay the interest regularly according to the instalments, we shall at once pay 
the principal, together with the amount of interest.’ 1 Default was made in the 
payment of interest in 1876 ; and in 1877 the plaintiff sued in a District Munsif's 
Court for the interest then due, expressly stating in the plaint that he agreed to 
accept payment of the principal and the subsequent years’ interest at Lhe times 
fixed in the deed, and he obtained a decree as prayed. The plaintiff in 1888 now 
sued the executants of the above instrument and their heirs and representatives to 
recover the principal together with interest up to date. The Court of First 
Instance held that the claim for a personal decree was barred by limitation, but 
passed a decree directing the sale of the hypothecated land in default of payment 
of the principal, together with interest up to date. On appeal: Held. (1) that 
this suit was not barred by Civil Procedure Code, s. 43, although the creditor’s 
election not to seek a decree for the full amount in the suit of 1877, had not been 
communicated to the debtors before that suit ; (2) that since the instrument did 
not provide for interest post diem any claim in the nature of a claim for such 
interest could be allowed by way of damages only and was not a charge on the land, 
and in the present case such claim was barred by limitation ; (3) that under 
the circumstances of the case the rule as to the equality of the shares of males 
and females in the subject of an altumga grant was inapplicable ; (4) that 
those of the defendants, against whom the District Munsif had wrongly passed a 
decree in 1877, were not precluded from the right to have their shares in the land 
exonerated in the present suit ; (5) that two gosha women, who had executed the 
instrument in conjunction with their son and brother, respectively, were not, 
under the circumstances, entitled to have their shares exonerated, for want of 
proof that the transaction had been explained to them. Ashgar AH v. Delroos 
Banoo Begum distinguished. 

Badi Bibi Sahibal v. Sami Pillai ... ... ... ... XVIII 

ss. 13, 158. Dismissal of suit for want of heirship certificate— Be* judicata. In a 
suit to recover principal and interest due on a bond executed by the defendants in 
favour of the plaintiff's father . (deceased), it appeared that the plaintiff had pre- 
viously brought a similar suit which was dismissed for the reason that the plaintiff 
produced no succession certificate : Held, that the previous proceedings did not 
bar the present suit. 

Pethaperumal Chetti v. Murugandi Servaigaran ... . ... xvin 

ss. IS, 244, 312. Powers of a Hindu son to question the alienation of an impartible 
estate by his father — Limitation — Suit to recover immoveable family property 
* unlawfully alienated during plaintiff's minority— Limitation Act , s. 7, illustration 
(5), and sch. II , arts . 12, 44, 45, 120, 144— Hindu Law — Succession : whether 
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Act XIV of 1882 — ( continued .) 

under the Mitakshara law, nearness of blood is a ground of preference as between 
brothers of the half and full blood respectively in case of disputed succession to 
impartible coparcenary property — Representation of minor heirs as defendants by 
including a Collector as a defendant as their guardian ad litem. Where a suit is 
brought to set aside a sale of immoveable family property unlawfully alienated during 
the plaintiff’s minority, itmust be instituted within one year of the plaintiff's attain- 
ing his majority under sch. II, art. 12 of the Limitation Act. Section 7 of that 
Act must be read together with each article in sch. II, and when the period 
prescribed by the latter extends to three years or more and expires within three 
years from the date of attainment of majority, the intention is that the late minor 
should havo full three years. But when the period of limitation prescribed is less 
than three years, as in art. 12, and the minor has that period from the date of his 
majority, the prescribed period is not to be enlarged to three years. In determining 
the right of succession to an impartible estate, the class of kindred from whom a 
single heir is to be selected should be first ascertained. Next., it should be seen 
whether family custom or kulachar discloses a special rule of selection, and, in 
default of such custom, seniority of age constitutes a title by descent to the 
imparti ble estate, by analogy to general Hindu law. Nearness of blood is no ground 9 
of preference under the Mitakshara law in case of disputed succession to co- 
parcenary property which is partible, an it is likewise no ground of preference when 
such property is impartible. Where, therefore, the family property belongs to a 
cc parcenary family consisting of all the brothers of the deceased propositus , 
whether of the whole or half-blood, in the absence of a specification to the 
contrary, the brother that is entitled to succeed to the proporty is the eldest in years. 
Representation by a Collector of all minor sons of a deceased Zamindar as their 
guardian ad litem , under the order of the Court, the Collector being added as a 
defendant in the suit, is an adequate representation of all the sons, evon if the 
Collector could only treat, lender Regulation V of 1804, the particular minor on 
whose behalf the Court of Wards was then managing the zamindari as their proper 
ward. Consequently, a suit brought by one of such minors, on his attaining 
majority, to set aside the sale of a porlion of the zamindari property attached 
in exooution of the decree given in the former suit, is barred by ss. 136, 244 and 
312 of the Code of Civil Procedure. 

SUBRAMANYA PANDYA CHOKKA TALAVAR V. SlVA SUBRAMANYA PlLLAI. XVII 316 
. 17. Jurisdiction — Provincial Small Cause Court's Act — Act IX of 1887, s. 16. 

Whore a suit may be filed in more than one of several Courts, it is a general prin- 
ciple of law that the plaintiff may select the forum in which to bring the suit. 

Whore a plaintiff sued in a District Munsif’s Court having jurisdiction, at the 
place where the money due under a contract was to be paid, there being no Small 
Cause Court having jurisdiction at such place : Held, that the jurisdiction of the 
District Munsif was not ousted by the fact that there was in existence at the date 
of suit a Small Cause Court having jurisdiction at the place where the contract 
was made. 

RATNAGIRI PlLLAI U. SYED VAVA RAVUTHAN ... ... ... XIX 477 

s. 26, 223. Madras Civil Courts Act , s. 12 — Jurisdiction of MunsifjTs Court — Exe- 
cution of decree of superior Court. As in suits so in execution proceedings the com- 
petent forum is ordinarily that indicatod by s. 12 of the Civil Courts Act, but in 
the five cases mentioned in s. 223 of the Civil Procedure Code special reasons 
exist for departing from that rule and creating a special or extraordinary jurisdic- 
tion, the object whereof is to secure to judgment-creditors in certain cases a special 
faoility or convenience. The condition as to the jurisdiction ot the Subordinate 
Court to which a suit can be transferred under s. 26 of the Code of Civil Pro- 
cedure is not laid down in s. 223 of the Code, which relates to transfers of 
applications for execution of decrees, and was omitted therefrom for the special 
reasons mentioned therein. Narasayya v. Venkatakrishnayya followed. Ookul 
Kristo Chunder v. Aukhil Chunder Chatterjee and Durga Charan Mojumdar v. 
Umatara Gupta dissented from. 

SHANMUGA PlLLAI V. RAMANATHAN CHETTI ... ... ... XVII 309 

s. 28. Suit for specific performance of agreement for partition — Alienation of the 
management of a public charity — Illegal — Effect of partial illegality . In a 
suit for specific performance of an agreement for partition, it appeared that 
amongst other property considered liablo to partition, was the huk right of a 
public choultry and certain other lands alleged to belong to the same charity. The 
said huk right had been sold by auction to that member of the family who bid the 
highest price and was purchased by the plaintiff. On a suit being brought to 
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right was illegal, but that as such illegality did not Meet me wu 
arrangement, it might be enforced as to the rost of the ptOpOtb) . luruner 

with reference to n. 2fl of the Civii Procedure Code, that the third defendant a 
minor was properly included as a party to the suit, though he was not a party to 
the arrangement. 

ALAGAPPA MUDALIAR V. SlVARAMASUNDARA MUDALIAR .. ... XIX 211 


s. 32. A party to a contract joined as defendant ami subsequently made a plaintiff— 
Limitation Act — Act XV of 1877. s. 22 — Joint contractors. Limitation Act, s. 22, 
is not applicable to cases where the Court of its own motion orders that a party to 
a contract originally joined as defendant be made a plaintiff under Civil Procedure 
Code, s. 32. 

Khadir Moideen v. Rama Naik ... ... ... ...XVII 12 


ss. 32, 559, 587. Addition of parties on appeal — Transfer of Property Act — Act IV 
of 1882, s. 91 — Right to redeem. A vcruinpattom tenant in Malabar claiming under 
a lease from the ottidar is entil led to redeem the prior kanom. The Court on 
, Second Appeal is competent to bring on to the record persons who had been origi- 
nally joined in the suit but were not joined in tfio Lower Appellate Court. 

PAYA MATATHIL API' V v. KOVAMEL AMINA ... ... ... XIX 151 


ss. 43, 244. Hindu Laic — Liability of son for father's debts — Suit for money — 
Non-joinder of plaintiff's undivided brother — Suit against sojis of a deceased judg- 
ment-debtor— Decree for money against father to be discharged by instalments — Pre- 
vious execution proceedings — Limitation Act —Act XV of 1877, sch. II , arts. 120, 

122. A personal decree on a mortgage was passed against a Hindu (the mortgagor) 
and his two sons on 19th October 1877. The decree provided for payment of the 
secured dobt in various instalments by May 1895. The mortgagor died in 1883 
having discharged part of the debt. The decree-holder having attached certain 
family property in execution, the mortgagor’s twoyoufager sons, who had not been 
born at the date of the above decree, objected that their shares wore not liable to 
attachment. This objection prevailed, the Court expressing the opinion that the 
matter in controversy should be determined in a regular suit. The other defendants 
in the suit of 1877 had both died in the interval, one of them leaving infant ‘sons. 

The decree-holder (in whose sole name the mortgage stood) now sued the sons of 
the mortgagor and thoir infant nephews in 1891 and obtained a decree for the pay- 
ment out of the family property of all the unpaid instalments. A pica of non- 
joinder was raised, inter alia, on the ground that the plaintiff had an undivided 
brother: Held, (J) that since the plaint (as amended) showed that the plaintiff 
sued as managing member of his undivided family, the omission to join his brothor 
was a merely formal error, and was not fatal to the suit ; (2) that the plaintiff was 
not precluded from maintaining this suit against the sons of the mortgagor by Civil 
Procedure Code, s. 43 o*- s. 244 ; (3) that the period of limitation applicable to the 
suit was six years, and that time began to run for the purposes of limitation from 
the date when each instalment would have become due from the deceased judg- 
ment-debtor ; (4) that the plaintiff was entitled to a decree for payment out of the 
family property of all such instalments as would have so become due at the date 
of the suit, and for a declaration only as to the subsequent instalments. 

RAMAYYA V. VENKATARATNAM ... ... ... ... XVII 122 


ss. 53, 245, 647. Amendment of execution petition — Appeal — Limitation. One, 
being entitled under a decree of 1809 to a share in the income of a zamindari, 
obtained a decree in a suit of 1887 against, certain recent purchasers of the zamin- 
dari, declaring that he had a valid charge on the estate and awarding to him, 
besides his costs, the amount due in respect of one year. He now applied in exe- 
cution of the latter decree for payment of the amount due in respect of five years, 
as well as his costs. An application to amend the petition for execution by 
inserting a reference to the former decree was made after the right of the peti- 
tioner in respect of some of the years in question had become barred by limitation. 

This application was refused by the Court of First Instance : Held , that under the 
circumstances of the case the amendment should have been allowed to be made. 
SATTAPPA CHETTI V. JOGI SOORAPPA... ... ... ...XVII 67 

s. 54. Rejection of plaint already registered — Specific Relief Act— Act 1 of 1877, s. 56 
— Injunction to restrain proceedings — Multiplicity of proceedings. Certain traders 
having failed in business, and being indebted to the defendant under a decree of 
the District Court of Trichinopoly, entered into a composition with their creditors, 
and a deed was executed to which the defendant became a party in respect of his 
judgment debt. The defendant subsequently applied for execution of this decree. 
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The trustees, to whom the debtor’s assets were made over under the deed, together 
with tho debtors now brought a suit in the same Court for an injunction restrain- 
ing the defendant from executing or proceeding to execute his decree. The plaint 
was rejected by the District Judge after it had boon registered and numbered and 
a written statement had been filed : Held, (1) that the Court had jurisdiction to 
reject the plaint under Civil Procedure Code, s. 54 ; (2) that the injunction sought 
for was not necessary to prevent a multiplicity of proceedings within the meaning 
of Specific Relief Act, s. 56, cl. (a). Semble : The suit for the injunction prayed 
for was not maintainable with reference to Specific Relief Act, s. 56, cl. (b). 

VENKATESA TAWKER V. RAMASAMI CHETTIAR ... ... XVIII 338 

s. 158. Act VI of 1892, s. 4 — Proceedings in execution — Dismissal of petition for 
default. The dismissal of a petition for execution for default docs not bar a fresh 
application, s. 158 of the Code of Civil Procedure being inapplicable, since by 
roason of s. 4 of Act VI of 1892, it docs not apply to proceedings in execution. 
Dhonkal Singh v. Phakkar Singh , Ilajrat Akramnissa Begam v. Valiulnissa 
Begam and Delhi and London Bank v. Orchard followed. 

TlRTHASAMI V. ANNAPPAYYA , ... ... ... ... XVIII 431 

ss. 171, 568,582. Remand — Direction by Appellate Court for the taking of further 
evidence. In a suit on a hypothecation bond the plaintiff relied in bar of limita- 
tion on endorsements of part-payments appearing on the bond. The Court of First 
Instance held that the endorsements were genuine. The Court of First Appeal 
remanded the suit for further evidence to be taken with regard to the endorsements 
and directed the Court to record an opinion on the question of the hand-wriling 
of the endorsements ; and hold upon the return of the evidence that the endorse- 
ments were forgeries aud dismissed the suit: Held, that the evidence taken on 
the remand was legally admitted. 

SRINIVABACHARIAR V. RANCiAMMAI, ... ... ... XVIII 94 


9 s. 206. Amendment of decree — Power of Court of First Instance after appeal. In 

• a suit for land with mesne profits the District Munsif delivered judgment for the 
plaintiff and recorded therein a finding that he was cntitlod to mesne profits as 

# from a certain date, it having previously been arranged that the amount, 

* if any, awarded for mesne profits should be determined in execution. In the 

decree no mention was made of the date from which the mesno profits wore to be 
calculated, but it was stated merely that the amount was to be determined in 
execution. The case went on appeal before the District Judge who modified tho 
decree in certain particulars unconnected with mesne profits. With a view to 
execution the plaintiff applied to the Court of First Instaneo to bring the decree 
into conformity with the judgment. The Court having made an order accordingly, 
it was objected in the High Court on revision that the order was made without 
jurisdiction : Held , that ohc jurisdiction of the Court of First Instance to amend 
the decree under s. 206 was ousted by the confirmation of his decree on appeal. 
PlCHUVAYYANGAR v. SEBHAYYANGAR . ... ... ...XVIII *214 


s. 206. Decree in accordance with judgment — Duration of receivership— Discretion 
of Court. It is within the discretion of a Court appointing a receiver in a suit to 
order that the office should continue permanently after the decree when such con- 
tinuance is necessary, or for so long as it may be so. A decree of the High Court 
declared it to be necessary that a permanent appointment should be made of a 
receiver and manager of the estate allotted by the Government to the family of the 
deceased Maharaja of Tanjore, and directed that fresh appointments to the receiver- 
ship should be made from time to time as occasion might require during the life 
of the senior widow under whose management the estate had been originally 
placed and the lives of the co-widows surviving her, or for so long as the Court 
might consider necessary : Beld, that the decree directing tho permanent receiver- 
ship was not in variation of the judgment which it purportod to follow, that the 
Court had a discretion to make such an order whon necessary for the preservation 
. of the estate ; and that so doing was in accordance with the practice ; there being 
nothing to prevent the Court from giving the management to the senior widow 
living at the time, if she should be fit to manage the estate on behalf of all 
interested in it. 


MATHUSRI TJMAMBA Boyi Saiba V. Mathusri Dipamba Boyi SAIBA ... XIX 120 

s. 231. Application for partial execution of a decree . A decree provided that the 
plaintiff should pay Rs. 304 for the costs of thirteen out of eighteen defendants. 

Two of the defendants now sought to execute iihe decree in respect pf their 
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portionate share of the sum so awarded. Besides the plaintiff, two only of the 
other defendants were joined as parties to these proceedings ; Held, that the 
application was not maintainable and should be dismissed. 

MUTHUSAMI AYYAR V. NATESA AYYAR ... ... ... XVIII 464 

ss. 231, 244. Order oj a Court on application for execution by one or more joint 
decree -holder 8 — Appeal therefrom. An appeal lies from an order under s. 231 
of the Code of Civil Procedure, such an order being one relating to the execution 
of a decree within the meaning of s. 244. Gooroo Doss Iloy v. Ram Ruginee 
Dossia and Odhoya Pershad v. Mahadeo Dutt Bhandaree distinguished. 

LAK8HMI AMMAH v. PONNASSA MENON ... ... ... XVII 394 

s. 232. Assignment of decree by one of two decree- holders valid . There is no prohi- 
bition in law against one of several decree- holders assigning his interest under 
the decree : Held , that the assignee is entitled to execute under s. 232, 
unless the judgment-debtor can show that such a proceeding is prejudicial to 
his interest. 

Muthunarayana Reddi V. BAEAKMSHNA rbddi ... ... XIX 306 

^js. 232, 235, 244. “ Judgment-debtor. ” T’s predecessor in interest had a mortgage un 

certain land and was made a party to a partition suit, in which a share in the land 
was allotted to a member of the lamily subject to a proportionate share of T’s mort- 
gage and also subject to a proportionate share of a certain decree debt. The then 
plaintiff got his share of the property made over to him. After the date of the 
decree, i.e. t the decree in the partition suit, T purchased the equity of redemption 
in the mortgaged property from certain members of the family. In a subsequent 
execution of the partition decree, part of the land was sold for money duo as costs 
and mesne profits by T’s vendors of the equity of redemption and T was ejected. 

T objected under s. 332 of the Code, but the Court refused to order redelivery ; 
in a suit brought by T for possession ; Held , that was not a judgment-debtor 
within the meaning of ss. 232, 235 and 244, Civil Procedure Code, and that the 
suit was not barred by the provisions of s. 244. «■ 

VASUDEVA UPADYAYA V. VlSVARAJA TlKTHASAMI ... ... XIX Sdl 

s. 234. A stranger to a decree against a deceased person in possession of his property 
— 1 Legal representative .’ The words ‘legal representative’ in s. 234 of the * 
Code of Civil Procedure do not include any person who does not in law represent 
the estate of the deceased person. Consequently, a stranger in possession of pro- 
perty of a deceased person who was not a party to a decree against such person 
cannot be proceeded against in execution otherwise than by a regular suit. 
CHATHAKELAN v. GOVINDA KARUMIAU ... ... .. xvft 186 

s. 244, sub-section (c). Questions arising in execution of decree — Construction of a 
decree as to the appoinbnent of a manager of the property of a religious institution. 

A decree of the High Court declared its holder entitled as the Pandara Sannadhi, 
or religious chief, of an adhinam, to see that a competent person, from among the 
Tambirans who had received initiation at that institution, was appointed to fill 
the then vacant office of Tambiran, managing certain mutts. The decree direct- 
ed that the Pandara should name a Tambiran of his adhinam for the office, whom, 
after inquiry as to his fitness, the Subordinate Court should appoint. Ifth.it 
Court found him unfit, it was to appoint a Tambiran of that adhinam upon its own 
selection. In execution the Pandara named a Tambiran for the office, but died 
before the inquiry as to his fitness. His successor, as head of the adhinam, 
petitioned to withdraw the nomination, naming another Tambiran. The Subordi- 
nate Court made an order disallowing the withdrawal, and, after inquiry as to the 
fitness of the first-named Tambiran, appointed him to the office. The High Court, 
on the Pandara’s appeal, decided that the first nomination had been competently 
withdrawn, and directed an inquiry as to the fitness of the person secondly named, 
finding on the evidence that the first-named was not fit : Held , on the appeal of 
the Tambiran first-named, that the question as to his right was one that had 
arisen between the parties to the suit, and related to the execution of a decree, 
within the meaning of s. 244, sub-section (c), Civil Procedure Code, and that he . 
could appeal from the order made. Also, that, on the construction of the decree, 
the first nomination could not be withdrawn and a second one substituted before 
the inquiry, and that the person first-named was entitled to the Court’s decision 
as to his fitness. On the facts, the finding of the High Court that the first-named 
Tambiran was unfit, was not affirmed ; and the order of the Subordinate Judge 
was maintained. 

PONNAMBA&A TAMBIRAN V. SlVAGNANA DESIKA GNANA SAMBANDHA PANDARA 
SANNADHI ... ... ... ... ... ... XVII 343 
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as. 244, 258. On an application for execution of a decree being presented by a trans- 
feree decree-holder, the judgmon t-deb tor opposed alleging in his petition that he 
had transferred certain immoveable property to the petitioner in consideration of 
his paying the judgment debt to the original decree-holder and that the petitioner 
had discharged the debt, but subsequently having got the decree transferred to 
himself instead of entering up satisfaction cf the decree, fraudulently applied for 
execution. Satisfaction had not been entered up under s. 258, Civil Procedure 
Gcffle : Held , that there must be an enquiry into the truth of the judgment-debtor’s 
allegations, and if proved the petition for execution must be dismissed, and 
further that s. 258, Civil Procedure Code, was inapplicable to the present case, 
since that section applies only to the case of parties who stand in the relation of 
judgment-debtor and judgment-creditor at the date of the transaction. 

Bama ayyan v. Sreenivasa Pattar... .. ... ... XIX 230 


ss. 244, 258. Payment to decree -holder out of Court — Whether an order having been 
made under s. 258, a separate suit on the subject-matter thereof lies. An order 
under s. 258 of the Code of Civil Procedure is appealable under s. 244 ; no 
separate suit lies, since the question is res judicata between the parties. # 

UURUVAYYA V. VUDAYAPPA * ... ... ... ... XVIII 26 


ss. 244, 278 to 283. Questions to be determined by the Court executing a decree — 
Grounds of objection. Where the question is whether the property in dispute 
belongs to the judgment-debtor or to bis estate or not, and the question is raised 
in a proceeding in execution between parties to the suit or thoir representatives, it 
matters not on what grounds the objection is taken to the property being made 
the subject of exocution, and the question is one to be determined in execution, 
and s. 244 of the Code of Civil Procedure bars a separate suit. Abeedoonissa 
Khatoon v. Ameeroonissa Khatoon followed. 

UPENDRA BHATTA v. RANG^ANATHA BHATTA ... ... ... XVII 399 

s. 257-A. Adjustment of decree out of Court — Instalment bond — Consideration. An 
• instalment bond, executed by a judgment-debtor in favour of the decree-holder and 
in consideration of tho benefit of the decree being given up, is not void as an 
agreement falling under s. 257-A of the Civil Procedure Code. Such an agreement 
• is void only as far as it affects tho right to execute the decree, and may be the 
foundation of a fresh suit. Sellamayyan v. Muthan , Jhabar Mahomed v. Modan 
Sonahar , and Fiukum Chand Oswal v. Taharunnessa I3ibi followed. 

JU.TI KAMTl v. ANNAI BlIATTA ... ... ... ...XVII 382 

s. 258. Decree payable by instalments — Default in payment — Waiver. A decree 
was passed for the payment of a sum of money in four annual instalments, the 
first payment to be made on 11th October 1888 ; and it was further provided that 
if default were made in the payment of any instalment then without reference to 
the other instalments, the whole amount should be paid with interest. The decree- 
holder applied in October 1893 for execution in rospect of the instalments for 1890 
and 1891 : Held, that tho application was not barrod by limitation if default in 
respect of the instalment of 1889 had been waived, and acceptance of part payment 
was material as evidence of such waiver and should be considered, although 
payment had not been certified under Civil Procedure Code, s. 258. 

Rajeswara RAUW. HariBabandhu... ... ... .. XIX 162 

ss. 268, 274. Attachment of mortgage debt — Suit by purchaser on mortgage . The 
plaintiff sued to recover principal and interest due on a mortgage. He claimed 
title as purchaser at a Court-sale held in execution of a decree against the mort- 
gagee. It appeared that there had been no attachment under Civil Procedure 
Code, s. 274, but under s. 268 only ; Held , that tho purchase by the plaintiff 
was not invalid by reason of the last-mentioned circumstance, and that the 
plaintiff was entitled to recover as against the property. 

Muniappa N aik v. Subram ani a Ayyan ... ... ...XVIII 437 

s. 273, Dismissal of an application for execution — Attachment of a decree — Execu- 
tion of attacked decree . The holder of a decree, dated 1885, applied to execute it, 
but his application was dismissed in March 1837 on the ground that 4 no further 
steps had been taken. * It did not appear that any notice was given to him before the 
order of dismissal was made. Nevertheless the decree-holder proceeded to execute 
a decree of the judgment-debtor attached by him and brought to sale certain property 
wh^ch was in question in the present suit, and it was purchased bond fide by the 
present defendant who obtained a sale certificate from the Court. The present 
plaintiff claimed as assignee from the holder of the attached decree to execute it 
against the same land, and now sued for a declaration that it was liable to be brought 
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to sale by him and that the defendant’s pfirchase was void as against him : Held , 
(1) that under the circumstanced of tho case the attachment in execution of the 
decree of 1885 was subsisting at the time of the purchase by the defendant ; (2) that 
a judgment-creditor who attaches a decree is competent to execute it. 

RANGASAMI CHETTI V. PEKIASAMI MUDALI ... ... ... XVII 

fr 

ss. 278, 281. Disallowance of claim to property under attachment — Subsequent suit 
—Limitation Act— Act XV o/ 1877, sch. II, art. 11. In 1879 the plaintiff pur* 
chased at a Court-sale the first defendant’s interest in certain land, but did 'not 
obtain possession. In 1888 the same property was purchased by the fourth 
defendant in execution of another decree against tho same judgment-debtor. It 
appeared that the plaintiff raised an objection by petition in tho course of the pro- 
ceedings in execution of the last-mentioned decree, but his petition was dismissed 
on his vakil stating that he was not in possession. The plaintiff now sued in 
1891 for the property purchased by him : Jietd , that no order had been passed 
under Civil Procedure Code, s. 281, and that tho suit was not barrod under 
Limitation Act, sch. 11, art. 11. 

Munisami Reddi V. ARUNACHA'LA Reddt ... ... ...XVIII 

ss. 278, 283. Declaratory decree — Termination of Attachment by abandonment. The 
plaintiff had an attachment against certain property. Owing to his not filing a 
necessary affidavit, the execution petition was struck oil. Subsequently he applied 
for the Rale of tho property, and the Court directed a fresh attachment to issue. It 
was held that these facts did not amount to an abandonment of the first attach- 
ment by the plaintiff. 

Srinivasa Sastrial v. Sami Ra u ... ... ... ...XVII 

ss. 278, 283. Transfer of Property Act — Act IV of 1882, s. 85 — Nonjoinder of puisne 
mortgagee in a mortgage suit— Mortgage decree — Claim in execution to mortgage 
premises . A mortgagee sued on his mortgage and obtained a decree against the 
mortgagor for the principal, together with the interest accrued due thereon, and for 
the sale of the mortgage premises in default of payment. A second mortgagee, who 
was not a party to the suit, intervened in execution, alleging that the land was not 
liable to be attached and sold by reason of bis mortgage, and the Court made an 
order recognising the priority of the decree-holder’s lien and giving to the second 
mortgagee the opportunity of discharging it. No suit was brought to question 
this order. The first mortgage was not paid off and the mortgage premises were 
brought to sale. The purchaser, who was the first mortgagee, now sued for 
possession of the land and his claim was resisted by the second mortgagee : Held 
(1) that the non-joinder of the present defendant in the suit on the mortgage con- 
stituted no bar to the present suit ; (2) that the second mortgagee was estopped 
from now re-asserting his claim. 

KRISHNAN V . Chadayan Kutti HAJI ... ... ... XVII 

ss. 280 to 283. Limitation Act— Act XV of 1877, sch. II, art. 11— Mortgage. Land 
having been granted to several persons jointly, disputes arose among them with 
reference to its allotment. The disputes having been sottled by arbitration, one 
of the grantees sold his share to tho plaintiff. Before the arbitration, another 
of the grantees mortgaged seven acres of the land to A , who did not become a 
party to the arbitration. A subsequently obtained a decree on his mortgage 
and proceeded to execute it by attachment. The plaintiff intervened in execu- 
tion, but in March 1884 the Court passed an order stating that the plaintiff’s 
land was not attached, and in face his possession then remained undisturbed. A 
subsequently executed his decree and purchased the land brought to sale by the 
Court. The plaintiff’s possession was disturbed under colour of this purchase, 
and be now sued in 1889 to recover the land sold to him: Held, (1) that the 
order of the 1st March 1884 was not an order within the meaning of Civil Pro- 
cedure Code, s. 283 and accordingly that the suit was not barred by the one 
year’s rule of limitation ; (2) that the plaintiff’s vendor had, after the arbitration, 
a good title against both A and his mortgagor, and that the plaintiff was entitled 
to recover. 

PULLAMMA v. PRADOSHAM ... ... ... ...XVIII 

s. 283. Whether defendant may plead that the decree in question was collusively 
obtained. A defendant in a suit brought under s. 283 of the Civil Procedure 
C6de* who is connected with the judgment-debtor as being reversionary heir of the 
judgment-debtor’s husband, or as being his coparcener, may show that the decree, 
in execution of which the property in dispute was attached, was collusively obtain- 
ed. Gulibai v. Jagannath Qaloankar dissented from. 

Nabanayyan V. NAGE8WARAYYAN ... ... ... ...XVII 
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298, 306, 688. Execution sale — Default by purchaser in paying deposit — Remedy 
against purchaser. The purchaser at an execution sale failed to make the deposit 
of 25 per cent, under Civil Procedure Code, s. 306, alleging that the property 
was discovered by him subsequently to the sale to be subject to an incumbrance. 

The property was put up for sale again and knocked down for a stnaller sum. 

The decree-holder sought in execution to recover the amount of the difference 
froyi the first purchaser. The Court of First Instance made an order dismissing 
the application : Held , that an appeal lay against the order in question. 

Amir Baksha Sahib v. Venkatachala Mudaei ... ... XVIII 439 

s. 294. Purchase of equity of redemption by decree-holder — Execution — Sale of mort- 
gaged land in execution of decree — Execution of decree in respect of balance — Nature 
of price paid by the purchaser on the purchase of the equity of redemption. A mort- 
gaged certain land to B, but remained in possession thereof. Subsequently A sold 
a portion of the said land to C in consideration of her paying off the mortgage debt 
due to B. C entered into possession, but was unable to satisfy the debt. C died 
and A sued C’s daughter and legal representative, tor damages sustained bv him # 
from the non-payment of the purch^o money by C. A obtained a decree and, the 
money not being paid as therein decreed, applied for execution and brought to sale 
the equity of redemption vested in C by virtue of the sale. By leave of the Court 
A bid at the Court-sale and bought the right of redemption and recovered back 
possession of the land sold to C. Subsequently he again applied for exocution of 
the decree in respect of the balance by attachment of certain moveable property, 
and contended that he was bound to give the defendant credit only for the price 
which he actually paid at the Court-sale for the equity of redemption. The 
defendant contended that A was bound to give credit for the full valuo of the land 
under mortgage : Held, that having obtained leave of the Court to bid under 
a. 294 of the Code of Civil Pnpcedure, A’s position was that of an independent 
purchaser, and that the price, which an independent purchaser must be taken to 
\ pay when he buys property under mortgage for a cash payment made to the mort- 
gagor on account of his equity of redemption, is the cash payment for the equity of 
redemption, plus the debt, i.e the amount undertaken to be paid to the mortgagee, 

• and that for these amounts A was bound to give credit. 

KRISHNASAMI AYYAR v, JANAKIAMMAL ... ... ...XVIII 163 

s. 295. Rateable distribution — Assests realised in execution. A, B and C held money 
decrees against the same judgment-debtor. A attached by a prohibitory order 
dat&d in Decembor funds of the judgmont-debtor in the hands of D. In January, 

B attached in execution the same funds. In February, they were paid into Court, 
and subsequently on the same day C attached them as money duo in the custody 
of the Court : Held, that the funds should be rateably distributed between A and 
B, and that C was not entitled to participate therein. 

Srinivasa ayyangar v. seetharamayyar ... ... ... XIX 72 

s. 310 A. Civil Procedure Code Amendment Act — Act T of 1894 — Application of Act V 
of 1894 when proceedings in execution had commenced before its enactment. A 
house of the judgment-debtor, having long previously been attached in execution 
of a decree, was brought to sale on the 9th of March 1894, that is, shortly after 
the enactment of Act V of 1894. The judgment-debtor now applied under Civil 
Procedure Code, s. 310A, that the sale be set aside : Held, that the provisions of 
Act V of 1894 whereby the above-mentioned section was added to the Civil 
Procedure Code were applicable to the case. 

RANGA8AMI NAIDU V. VlRASAMI CHETTI ... ... ...XVIII 477 

s. 311. Setting aside a sale on the qrouud of material irregularity — Non-disclosure 
amounting to fraud. A creditor had obtained a decree on the footing of a mortgage 
and in execution brought the property of his judgment-debtor to sale. At the time 
of sale the decree-holder, who had obtained leave to bid, entered into an agreement 
with P to the effect that if P would dissuade other persons from bidding, he (the 
decree-holder) would purchase the whole property for Ra. 83,000, and convey it on 
certain terms to P. P thereupon exerted his influence and succeeded in dissuading 
would-be purchasers from bidding and in consequence the property was sold on 11th 
April 1691 for Rs. 83,000, which was a litte more than half its actual value. The 
Bala was confirmed on 29th June 1891 and the judgment-debtor who at the time 
of the sale was a minor under the Court of Wards, attained his majority on 21st 
April 1894 and filed this petition praying to set aside the sale on the 10th May 
1894 : Held, that the omission on the part of the decree-holder to disclose the 
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agreement to the Court amounted to a fraud upon the Court entitling the judgment- 
debtor to say that in point of law no leave to bid was granted, and that the with- 
holding of information is no less a ground for cancelling a sale than actual 
misrepresentation on the part of the applicant who becomes the purchaser, and 
that therefore «the sale must be set aside. 

JAYINILABDIN. RAVUTTAN V. VlJIA RAGUNADHA AYYARAPPA MAIKAN 

GOPALAR ... ... ... ... ... ‘ ... XI£ 315 

ss. 311, 588, els. 16, 28, and s. 622. Land having been sold in execution of decree, 
one claiming that it had been held by the judgment-debtor benami for him applied 
that the sale be cancelled under s. 311. He was not a party to the decree, and on 
that ground his petition was dismissed. The Appellate Court was of opinion that 
it had been wrongly dismissed and remanded the case to be disposed of on the merit : 

Held, on revision, (1) that the order remanding the case was not appealable, and 
consequently that the petition for revision was maintainable ; (2) that the fact of 
the petitioner being a stranger to the decree did not preclude him from obtaining 
the relief sought under s. 311. * 

• Timm ANN A BANTA v. Mahabala Bhatta c ... ... ... XIX 167 

ss. 313, 315 and 316. Execution sale — Portion of the property sold belonging to a 
stranger — Bight of a purchaser in an execution sale . Where a Court-sale in execu- 
tion of a decree is not vitiated by fraud, the only extent to which the purchaser 
can claim relief is that indicated by s. 315 of the Civil Procedure Code. The 
effect of ss. 313, 315 and 316 of the Code is that the right, title and Interest 
of the judgment-debtor passes to the purchaser at a Court- sale subject, however, to 
the condition that the purchaser may recover back his purchase-money when he 
finds that the judgment-debtor has no saleable interest at all. The implied 
warranty of title in respect of sales by private contract cannot be extended to 
Court-sales, except so far as such extension is justified by the processual law in 
India, viz., by s. 315 of the Civil Procedure Code. Dorab Ali Khan v. Abdool 
Azeez followed. i 

SUNDARA GOPALAN V. VENKATA VARADA AVYANGAR ... ... XVII 228 

ss. 316,318. Execution of decrees — Delivery of immoveable property in possession 
of judgment-debtor — Suit by assignee of purchaser at Court-sale for possession — 
Limitation. The purchaser at an execution sale of a house, of which the judg- 
ment-debtor was in possession, sold it, agreeing at the same time to obtain the sale * 

certificate and to deliver possession of the house. After more than three years 
had expired he applied for the certificate, which, however, was refused on the 
ground that his application was time-barred. On the purchaser’s death his widow 
made a second application which was granted. In a suit by the purchaser’s 
vendee to recover possession, she set up a title thereto under a sale by the original 
owner (the judgment-debtor) to herself and others executed more than three years 
after the Court-sale : Held, that, since the execution purchaser would be barred, 
the plaintiff was equally barred. Arumuga v. Chockalingam followed. 

PULLAYYA V. RAMAYYA ... ... ... ... ... XVIII 144 

u. 317. Effect of benami purchase , and purchase a s execution-debtor's agent. Where 
the purchaser at an execution sale is the agent of the execution-debtor and buys 
the property as such, though he advances the purchase-money on the understanding 
that he is to be repaid, a suit for possession of the property is maintainable by the 
latter against the former. Such a transaction is not a mere benami purchase, and 
is not a bar to such a suit under s. 317 of the Civil Procedure Code. 

Sankunni Nayar v. Narayanan Nambudri ... ... .. XVII 282 

s. 317. Sale under mortgage decree — Benami purchaser — Purchase on account of 
a subsequent usufructuary mortgagee — Suit for conveyance and possession. 

Certain land was hypothecated to A and subsequently put in the possession of B 
under a usufructuary mortgage. A obtained a decree upon his hypothecation for 
the sale of the property against B and the mortgagor. In execution the land was 
purchased by the agent of B with his money and he agreed to execute a convey- 
ance to B. This agreement was not carried out and the nominal purchaser ejected 
B’s tenant ; Held, that B was entitled to a decree for delivery of possession and 
' execution of a conveyance. 

&UMBALINGA PILLAI t;. AHIAPUTRA PADIACHI ... ... 2j,VIII 436 

s. 319. Specific Relief Act — Act I of 1877, a. 42 — Possession — Constructive possession. 

In a suit for a declaration of the plaintiff’s title to certain land, no prayer 
for possession was contained in the plaint. It appeared that the land in question 
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had been given to the plaintiff by his father and had subsequently been 
attached and brought to sale in execution of a decree against the plaintiff’s father 
and had been purchased by the defendants who were put into constructive posses- 
sion under Civil Procedure Code, s. 319 the land being in the aotual posses- 
sion of tenants : Held, that the suit for a declaration merely was ifot maintain- 
able under Specific Belief Act, s. 42. 

KrflSHNABHUPATI DEVU V. RAMAMURTI PANTULU ... ... XVIII 405 

s. 344. Insolvent judgment-debtor — Decree passed on appeal — Jurisdiction of 
Original Court to make declaration of insolvency. A suit for money was dismissed, 
but on appeal the High Court passed a decree for the plaintiff. The judgment- 
debtor made an application to the Court of First Instance under Civil Procedure 
Code, s. 344, to be declared an insolvent : Held, that the Court had jurisdiction 
to make the declaration sought for 

JAMBUVAYYAN v. VENKATARAYAR ... ... ... ... XIX 65 

ss. 365, 367. Representation of a deceased plaintiff. Section 365 of the Code of 
Civil Procedure presupposes that th£ party claiming to represent a deceased plain- • 
tiff is his legal representative, but, if the representative character is denied, or 
when two or more persons claim it, the procedure prescribed by s. 367 of the 
Code should be followed. 

OUIiA v. BEEPATHEE ... ... ... ... ... XVII 209 

ss. 366, 367. Dispute as to right to represent a deceased plaintiff— Right of his adopted 
son to continue the suit — Appeal against orders rejecting claim of alleged repre- 
sentative of deceased plaintiff and declaring suit abated. The plaintiff in a partition 
suit in which his brother was defendant died, and an application was made on 
behalf of a boy alleged to have been adopted by the widow of the deceased under 
his authority that his name he brought, on to the record as plaintiff. This applica- 
tion was made within six months of the death of the original plaintiff. The Court of 

• First Instance rejected the application which the defendant opposed on the ground 
that the boy had not been adopted, and dismissed the suit on the ground that it 
had abated : Held , that appeals lay against the rejection of the above 

• application, and also against the dismissal of the suit. Per curium : A dispute 
within the meaning of Civil Procedure Code, s. 367 need not be between persons 
claiming to represent the deceased plaintiff. 

SUBBAYYA v. SAMINADAYYAR ... ... ... ... XVIII 496 

s. 375. Compromise extending beyond scope of suit. In a suit for fcne partition of a 
zamindari the parties effected a compromise in writing which provided, inter alia , 
for certain reliefs which could only have been given by the Court in a suit based 
upon a different cause of action. The compromise was presented in Court and a 
decree was passed embodying the whole of its terms : Held , (1) that an appeal lay 
against the decree ; (2), that the decree should have been passed in the terms of 
such of the provisions agreed upon as related to relief which the Court could have 
given in the suit ; (3) that the decree should be modified accordingly. 

VENKATAPPA NAYANIM V. Thimma Nayanim ... ... ... XVIII 410 

s. 375. Power of Court to frame additional issues as to an alleged compromise effected 
subsequent to the institution of the suit. The Civil Procedure Code, s. 375, was 
intended to meet cases where the parties having agreed to compromise subsequently 
fall out. The original Court has power to frame an additional issue to decide 
whether a lawful compromise has been effected between the parties subsequent 
to the institution of ohe suit. 

APPASAMI Nayakan v. Varadachari ... ... ... XIX 419 

ss. 407, 409. On hearing a petition under s. 409 for leave to sue in forma pauperis , 
the Court must decide whether the petitioner has at the date of the petition a 
subsisting cause of action capable of enforcement, and' where the cause of action is 
barred by res judicata or limitation, the petition must fail. 

VLJENDRA TIRTHA SWAMI V. SUDHINDRA TlRTHA SWAMI ... ... XIX 197 

ss. 440,568. Hindu Law—Devadasi — Adoption by temple dancing woman — Right 
of adoptive daughter — Suit by infant without a next friend — Evidence taken on 
remand . Suit by the adoptive daughter of a temple dancing woman, decoased, to 
confpel the trustees of the temple to permit the performance of a certain ceremony, 
in view to her entering on the duties and emoluments attached to the office of her 
adoptive mother. The plaintiff was 17 years old at the time the suit was institut- 
ed and she did not sue by a next friend. No objection was taken by the defendants, 
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on the ground that the plaintiff could not sue without a next friend, until the 
case came before the Court of first appeal at which time the plaintiff had attained 
majority. On second appeal, the High Court directed the return of a finding on 
the issue (previously framed but not tried) whether the plaintiff's adoption was 
valid. Fresh evidence was taken and the finding was that the adoption was made 
with the intent^gpa that the girl should be prostituted while she was gtill a minor. 

Held, (1) that seeing no objection was taken to the suit on the ground that the 
plaintiff should have sued by a next friend, until after she had attained her 
majority, the irregularity was waived ; (2) that the lower Court had power to take 
additional evidence on the issue remanded ; (3) that the suit was not maintainable 
on the ground that the adoption of the plaintiff was made with a criminal intention. 
KAMALAKSHI v. RAMASAMI CHETT1 ... ... ... ... XIX 127 

ss. 456, 459, 460. Hale in execution — Insanity of judgment-debtor intervening before, 

A suit was brougnt by V to have it d ‘dared that the sale of his property in execu- 
tion of a decree was void owing to the fact that subsequent to decree and prior to 
sale he has been declared insane ulider Act XXXV of 1858. The second defendant 
• was the auction purchaser : Held , by BEST, J., that objection can be taken under 
s. 811, Civil Procedure Code, on the above grounds before the sale has been 
confirmed and certificate granted : Held , by SUBRAMANYA AY5TAR, J., that these 
facts only amounted to a material irregularity within s. 311 , Civil Procedure Code, 
and that the plaintiff must prove substantial injury. 

Narayana Kothan V. Kalianasundaram Pillai ... ... XIX 219 

s. 503. Appointment of a receiver by a Court under — Misappropriation by the 
receiver — Whether , subject to the receiver's liability , the creditor or judgment-debtor 
must bear the loss. In cases in which a receiver, appointed at the instance of the 
judgment-creditor under s. 503 of the Code of Civil Procedure, misappropriates 
moneys collected by him, the decree is not satisfied pr9 tanto , but the loss falls on 
the estate or its owner, subject to the receiver’s liability. 

Orr v. Muthia Chetti ... ... ... ... ...XVII sot 

s. 503. Appointment of receivers — Waste or misappropriation of property as a ground 
for appointing a receiver. The fact that the acts complained of amount to misap- 
propriation rather than waste makes no difference for the purposes of s. 503 of the 
Code of Civil Procedure. 

HANUMAYYA v, VENKATASUBBAYYA ... ... ... XVIII 23 

fts. 508, 516. Arbitration — Omission to fix time for delivery of aivard — Signing of an* 
award by the arbitrators in the presence of each other. An award is not invalid 
merely because no time has been fixed for the making of the award, s. 508 of the 
Code of Civil Procedure being directory and not mandatory. Har Narain Singh v. 
Jihagwant Kuar followed. It is necessary, as provided by s. 516 of the Code, that 
all the arbitrators agree to the terms of the award, but there is no provision of law 
requiring them to sign it in the presence of each other. 

MUTHUKUTTI NAYAKAN v. ACHA NAYAKAN ... ... ... XVIII 22 

ss. 510, 524. Reference to arbitratvm— Refusal of person appointed arbitrator to act 
— Appointment of arbitrator by Judge under s. 510 — Effect of s. 524 on such 
appointment. The words ‘ so far as they are consistent with any agreement so 
filed ’ in s. 524 of the Code of Civil Procedure do not mean that the agreement 
must contain in every case an express provision as to what ought to be done if any 
arbitrator is unwilling to act, in order that a Judge may act in conformity to it, 
and that s. 510 has otherwise no application. The reasonable construction is that 
the action of the Judge under s. 510 should not be inconsistent with the agreement, 
if it contains any special provision on the subject. 

Bala Pattabhirama Chetti v . Seetharama Chetti ... ... XVII 498 

sb. 525,526. Arbitration without intervention of Court — Application for deer ee in 
terms of award — Denial of submission to arbitration and genuineness of award. An 
appeal lies against a decree passed upon an award under Civil Procedure Code, 
ss. 525, 526, when the cause shown against the filing of the award has denied the 
submission to arbitration and the genuineness of the award. 

HUSAlffANNA v. LlNGANNA ... ... ... ... XVIII 423 

s. 532, Chap. XXXIX. Suit properly brought under — Promissory note— Contempo- 
raneous comtiral agreement consistent with the terms of the promissory note. The 
plaintiffs advanced money to defendant for the supply of certain goods. On defen- 
dant's failure to supply the goods, plaintiffs pressed for repayment and a promissory 
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note payable on demand for the amount due was executed, at the same time an 
agreement was entored into by defendant to liquidate the amount duo on the pro- 
missory note -by fortnightly consignments, the first consignment to be made within 
fourteen days of the date of the promissory note. On defendant’s failure to send 
the consignments as promised a suit was brought under Chapter 2£XXIX, Civil 
Procedure Code : Held , that the suit was rightly filed under Chapter XXXIX that 
th§ agreement to liquidate the amount duo by fortnightly consignments was a 
collateral undertaking consistent with the existence of the note containing an 
absolute promise to pay, that such collateral agreement was no answer to the suit 
on the promissory note and that the plaintiff was entitled to a decree. 

Simon v. Hakim Mahomed Sheriff ... ... ... ... XIX 368 

s. 639. Whether a suit to remove a trustee to a charitable trust lies under the section . 

A suit to remove a trustee to a charitable trust does not lie under s. 539 of the Code 
of Civil Procedure. Narasimha v. Ayyan Chetti followod. Per SHEPHARD, J.— 

The language of s. 539 is in part borrowed from 52 George III, cap. 101 (Sir 
Samuel Romilly’s Act) and the decisions upon* that statute are in a measure 
reproduced in the section. Section 539 should, accordingly, be construed in the • 
light of the decisions on that statute, so far as they are applicable to tho language 
of the section, and the statute having from the first been held to be inapplicable 
to cases in which the hostile removal of a trustee is required, s. 539 is likewise 
inapplicable to such cases. 

RANGASAMI NAICKAN v. VARADAPPA NAICKAN ... ... ...XVII 462 

s. 544. ‘ Any ground common to all the plaintiffs or to all the defendants .’ Section 

544 of the Civil Procedure Code presupposes a common ground of decision affecting 
property in which both those who have appealed and those who have not appealed 
havo an intorest direct or indirect. Thus a District Judge has no power under 
this section to reverse a decree # of a lower Court, given for a plaintiff in favour of a 
defendant who did not appeal, and in respect to property in which the other 
• defendants who did appeal disclaim all interest. Sriram Ghatak v. Braga Mohan 
Ghosal and Appa Rau v. Ratnam cited and followed. Seshadri v. Krishnan and 
Nagamma v. Subba distinguished. 

# Syed Hussain v. Madan Khan *.. ... ... ... XVII 265 

s. 560. No application for re-hearing— Section 584 (c)— Pouter ofHighCourt to inter- 
fere, Where an appeal was heard ex parte by a lower Appellate Court and the decree 
of the Court of First Instance reversed in the absence of the respondent, on whom 
notice of appeal had not been duly served and who was not aware of the proceed- 
ings till after the time for applying for a re-hearing under s. 560 and Limitation Act, 
sch. II, art. 169 had expired : Held, that the High Court in second appeal had 
power to interfere under s. 584 (c), Civil Procedure Code. 

BAliAJI RAU v. SlTHABHOY ... ... ... ... ... XIX 414 

ss. 562, 566. Order of remand when legal — Duty of Appellate Court when addition of 
parties and amendment of issues is necessary . In a suit by mortgagees to redeem 
a prior mortgage, issues were framed and tried and disposed of in favour of the 
plaintiffs as to the questions whether the plaintiffs’ mortgage was valid, whether 
the mortgage sought to be redeemed had been discharged, and whether the suit was 
barred by limitation ; the Court of first appeal was of opinion that these questions 
had not been properly considered, and set aside the decree for the plaintiffs and 
directed that a fresh trial be held, certain fresh parties being brought on the record : 

Held, (1) that the order of remand was illegal ; (2) that the lower Appellate Court 
should have joined the persons necessary fer the suit, and should have so altered or 
added to the issues as to raise all questions properly arising, and should have referred 
them for trial to the Court of First Instance. 

KELU Mulacheri NAYAR v, CHENDU ... ... ... XIX 157 

ss. 562, 566 and 582. Order made on appeal to amend plaint. On appeal from the 
decision of a District Munsif in favour of the plaintiffs, in a suit for the recovery 
of rent, the District Judge set aside tho decree of the Lower Court, ordered a new 
trial, and directed the amendment of the plaint by insorting the exact boun- 
daries of the land on which the plaintiffs claimed tho rent : Held, that the order 
for amendment of the plaint was bad under s. 562 of the Code of Civil Procedure, 
since the original Court had not * disposed of the suit upon a preliminary point,’ 
and that it was likewise bad under s. 582, since there had been no dispute as to the 
boundaries of the land before the original Court. If the information was necessary, 
the District Judge should have sent down an issue on the point for trial under 
s. 566 of the Code. 

KRI8HNAYA NAVADA V. PANCHU ... ... ... ... XVII 
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ss. 562, 569, 578. Order of Bernard — Irregularity affecting the merits. Where a 
District Court reversed the District Munsif’s decree and remanded the case for a 
revised finding on the merits : Held , that this procedure was ultra vires and 
illegal : Held further, that as the irregularity might have affected the merits of 
the case, s. 5785' Civil Procedure Code, was inapplicable. 

MALLIKARJUNit V, PATHANENI ... ... ... r ... XIX 

ss. 562, 588, 590, 591. Order of remand — Bight of appeal. On an appeal from a 
decree of a District Munsif, it appeared that he had decided all the issues framed 
in the suit, but in the opinion of the District Judge he had based his judgment 
upon evidence improperly taken. The District Judge remanded the case to be 
retried, and in the event a decree was passed dismissing the suit which was affirm- 
ed on appeal by tho Subordinate Judge : Held , on second appeal, that the order 
of remand was illegal and although it had not been appealed against, the subse- 
quent proceedings should be treated as non-existent, and the appeal should be 
remanded to the District Court to be disposed of in accordance with law. 
f SUBBA SASTRI v. BALACHANDrA SASTRI ... ... ... XVIII 

s. 566. Remand for trial of a new issue — Malabar law— Mapillas. The karnavan 
of a tarwad in Malabar sued to recover property acquired by his sister (deceased) 
and now in the occupation of the defendants, her children. The parties were 
Mapillas. The defendants pleaded (i) that the property had been given to them 
and their mother jointly ; (ii) that their mother was not governed by Marumak- 
katayam law. The Court of First Instance found the first-mentioned plea to be 
good and dismissed the suit, and also found that the family was governed by 
Marumakkatayam law. The Court of first appeal dissented from the above find- 
ing as to the first plea, and, without deciding the second point, remanded the 
case for the trial of a general issue as to the mode of devolution of self-acquired 
property in Marumakkatayam Mapilla families in Ncfrth Malabar, and ultimately 
it dismissed the suit, ruling that in Marumakkatayam Mapilla families the self- 
acquired property of a female descends to her children i;nd does not lapse on her 
death to her tarwad : Held, that tho order of remand was not one which should 
have been made under Civil Procedure Code, s. 566, and the proceedings taken 
under it were irregular. Observations as to the law applicable to Mapillas. 
ILLIKKA PAKRAMAR V, KUTTI KUNHAMED ... ... ... XVII 

s. 583. Execution of decree — Payment of decree amount by one defendant — Reversal 
of decree on appeal by a>wtJier defendant — Right to refund. In a suit for ren^, 
together with interest thereon , brought by a mortgagee against a tenant in occu- 
pation of the mortgage premises, one claiming title against the mortgagee was 
joined as second defendant. Tho suit was dismissed in the Court of First Instance 
but tho Court of first appeal passed a decree as prayed in tho plaint : and in exe- 
cution the principal amount of the rent claimed, which had been paid into Court by 
the first defendant with the request that it should be paid out to the person entitled 
to it, was paid over to the plaintiff. The first defendant preferred a second appeal 
against the decree, so far as it awarded interest and costs ; this second appeal was 
dismissed. The second defendant, however, preferred against the entire decree a 
second appeal which was successful, and the High Court dismissed the suit 
throughout. On an application bv tho first defendant for refund of the money 
paid by him as stated above : Held, that the applicant was not entitled to the 
refund claimed. 

Kassim Saib V. LUIS ... ... ... ... ...XVII 

s. 584. Landlord and tenants— Ulavadai mirasidars — Permanent tenmey — Lease 
by temple trustee — Long possession — Necessity for lease presumed — Inference to be 
drawn from documents, question of law. In 1813 the manager of a temple gave a 
permanent lease of one-half of certain lands to C, the ancestor of the defendants 1 to 
14, and the other half to N. In 1820 N transferred his half share to V, the son of C. 
In 1831 V and S, the ancestors of the other defendants, addressed a petition to the 
Collector, the then manager of the temple. In 1832 V and S executed afresh lease 
and a socurity bond in favour of the temple, in both of which documents V and S 
were described as Ulavadai mirasidars, that is, persons with an hereditary right to 
cultivate. There was no evidence adduced to prove for what purpose the lease of 
1832 was executed, but the defendants held possession as tenants from 1832 to 
date of suit : Held, that the words 4 Ulavadai mirasidars ’ used in tho dee<& of 
1832 as describing the tenants denoted that they were persons with hereditary 
right to cultivate, and that the lease was therefore of a permanent nature : Held 
also, that after the lapse of so great a period of time, the Court would presume 
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under the circumstances, that the original grants were made for necessary pur- 
poses and were binding on the temple : Held further , that the proper inference 
to be drawn from the terms of a document is a question of law within the meaning 
of s. 584, Civil Procedure Code, and can be considered in second appeal. 

Chockalingam Pillai v. Mayandi Chettiar ... ... • ... XIX 485 

ss. 588, cl. 17, 5fjp. Appeal from insolvency order — Act VII of 1888, $. 56 — Act X of 
1888, s. 8, cl. (a). Bearing in mind that s. 589 of the Code of Civil Procedure 
was passed to regulate the appellate jurisdiction in appeals from orders, the words 
‘ Court subordinate to that Court ’ in s. 3 of Act X of 1888 must be construed 
with reference to its appellate jurisdiction. Consequently a District Court has no 
jurisdiction to hear an appeal from an order in insolvency matters, in a case where 
it has no jurisdiction to hear an appeal in the suit itself, as when the subject-matter 
of the suit is more than Rs. 5,000 in value. 

VENKATRAYER v. JAMBOO AYYAN ... ... ... ...XVII 377 

s. 588, cl. 28. Appeal against order of remand — Finding of fact— Letters Patent , 
s. 15. Where an appeal is preferred against aft appellate order under s. 588, 

Civil Procedure Code, the finding <*f fact by the Lower Appellate Court is conclusive • 
as between the parties on the proper construction of ss. 584 and 588, Civil 
Procedure Code. There is no appeal under the Letters Patent, s. 15, against an 
order of a single Judge passed under Civil Procedure Code, s. 588, cl. 28. 

VENGANAYYAN v. RAMASAMI AYYAN ... ... ... ... XIX 422 

ss. 588, cl. 28, 58G. Contract — Continuing breach — Limitation. T, who was the 
uncle of the first defendant and the father of the second defendant, agreed with C 
to sell certain land to him for consideration received and to cause the land, then 
standing in the name of a third party, to be registered in C’s name. It was fur- 
ther agreed that if T failed to convey and cause tho change of the revenue registry, 

T should return the purchaso*money. C was putin possession, but in 1890 the 

• second defendant conveyed the land to one M, who ejected C. Held , that the 

• right of appeal conferred by s. 588, Civil Procedure Code, is not controlled by 
s. 586, that the breach did noi occur prior to November 1890 and that the suit was 
not barred. 

• Chinnatambi Gounden V . Chinnana Gounden ... ... XIX 391 

ss. 596, 598, 599. Limitatimi Act— Act XV of 1877, ss. 7, 12, sch. II, art. 177 — 

Application to admit appeal to Privy Council — Disability by reason of minority — 
Reduction of time. In 1885 tho High Court in appeal passed a decree to which 
a minor under the Court of Wards was a party. Having attained his majority 
in 1894, he sought to appeal to Her Majesty in Council and presented an appeal 
within six months of the date when he attained majority. On an application 
under Civil Procedure Code, s. 598 : Held that the application was barred by 
limitation. 

Thurai Rajah v. Jainilabdeen Rowthan ... ... ... XVIII 484 

s. 609. Order for security to be furnished by respondent in Privy Council — Order made 
after decree appealed against— Liability for mesne profits of persons giving* security. 

The present plaintiff purchased land brought to sale in execution of a decree and 
was put in possession. The sale was set aside by the High Court and the pur- 
chaser was ousted. He preferred an appeal to the Privy Council, and tho High 
Court directed that security be given for the mesne profits and the due delivery 
of the property without waste in the event of the appeal being successful. The 
present defendants furnished security and executod a document under which 
the plaintiff who had succoeded in the Privy Council, now sued to enforce 
his rights. It appeared that after the date of the instrument above mentioned 
a payment was mado from the income of the property in satisfaction of a decree 
obtained by the Zamindar against the prosent plaintiff for arrears of poruppu 
previously accrued due : Held , (1) that the order of the High Court requiring 
security to bo furnished was not ultra vires and that the instrument above men- 
tioned was enforceable ; (2) that the defendants who had giyen no personal guarantee 
were not competent to put an end to the security under the provisions of the Con- 
tract Act relating to revocation of a surety ; (3) that on the right construction of 
the instrument the period for the profits of which the defendants were chargeable 
was that between the date of the instrument and the date of the decision of the 
Prify Council ; (4) that the defendants should be credited with the amount paid in 
satisfaction of the decree for poruppu. 

Narayanan Chetti v. Arunaohellam Chetti ... ... XIX 140 
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s. 622. Land Acquisition Act— Act X of 1870, ss. 3, 24, 25, 29 and 34— ‘ Material 
irregularity * — Mistake in regard to tJie principal of calculation of the value of the 
land acquired. If a Judge and assessors, sitting to determine the amount of com- 
pensation to be awarded for land acquired under the Land Acquisition Act of 1870 
have refused to take into consideration any of the matters prescribed by s. 24 
of that Act, or have improperly taken into consideration any of the matters pro- 
hibited by s. 15 thereof, such procedure would amount to material irregular- 
ity in the exercise of their jurisdiction, and would justify the intervention of the 
High Court under s. 622 of the Code of Civil procedure. Having regard t cf 
the definition of 4 land * contained in s. 3 of Act X of 1870, there is nothing 
illegal in a Judge taking into account the value of works on the land which make 
it suitable for a salt factory ; and even if, in making his estimate of the market 
value of the land, he took into consideration the price paid for neighbouring pans, 
and was in error in so doing, his mistake would be only one concerning the princi- 
ples of valuation and not an irregularity in the exercise of jurisdiction. 

Joseph v. the salt company ... ... ... ... xvn 371 

s. 622. Power to call for record of cases not appealable to High Court — When a Court 
can be said ‘ to have acted in the exercise of its jurisdiction illegally or with material 
• irregularity .’ A district Judge disposed of some«uits on a point taken by himself 
on appeal, without affording the parties an opportunity of proving what was neces- 
sary to meet the point, and admitted other appeals after they had become time- 
barred : Held , that where a Subordinate Court, having applied its mind to a 
question of law or procedure, arrives at an erroneous decision, such decision is not 
by itself any ground for the exercise by a High Court of the powers given bv 
s. 622 of the Code of Civil Procedure. Amir Hassan Khan v. Shco Baksh Singh 
followed : Held , further (BEST and DAVIES, JJ., dissentiente), that the case con- 
templated by the words ‘ act . . . illegally or with material irregularity* in 

s. 622 of the Code of Civil Procedure is that of a perverse decision on a ques- 
tion of law or procedure. a decision being perverse wher^ it is a conscious departure 
from some rule of law or proceduro. Per Best, J. — The words in ques- 
tion of s. 622 of the Code are applicable to illegalities or irregularities i 

which are the result merely of ignorance of law or carelessness, and the disposal 
of a suit on a point taken by the Court itself on appeal, without affording the par- 
ties an opportunity of proving what is necessary to meet the point, is an irregu- « 
laritv in procedure within the meaning of s. 622, and that the inadvertent 
admission of an appeal that is time-barred is an illegality in procedure within the 
meaning of that section. Per DAVIES, 3. — The clause of s. 622 in question 
is applicable only to errors of procedure, and it is not in every case that the High, 

Court would, in the exercise of the discretionary power granted it by the section, * 
interfere in revision. The interference would be confinod to cases where the ille- 
gality or irregularity was such as had occasioned or might occasion a substantial 
failure of justice, as in tho present case. 

Kribtamma Naidu v. Chapa Naidu... ... ... ... XVII 410 

s. 623. Review of judgment on second appeal — Alleged discovery of new and impor- 
tant documentary evidence. In a suit on a mortgage it was held by the Lower 
Appellate Gourt and by the High Court on second appeal that the properties com- 
prised therein were under attachment at the time of its execution, and that it was 
accordingly void under Civil Procedure Code, s. 276, as against the claims of 
judgment-creditors enforceable under the attachment. The plaintiff, who was the 
appellant on second appeal, sought a review of the judgment pronounced therein on 
the ground of tho discovery of new and important documentary evidence from which 
it would appear that the properties in question were not under attachment at the 
date of the mortgage : Held, that the application for review could not be enter- 
tained for the reason that the ground relied upon could not be successfully relied 
upon on a second appeal. 

RARU KUTTI v. MAMAD ... ... ... ... ... XVIII 480 

s. 649. Provincial Small Cause Courts Act — Act IX of 1887, s. 35 (1) — Withdraw- 
al of powers— Civil Courts Act— Act III of 1873 (Madras), s. 28. Under 
Madras Act III of 1873, s. 28, a Munsif was invested with the powers of a 
Small Cause Court’s Judge for the trial of suits cognizable by such Court up 
to Rs. 200 in value. Subsequent to decree bub prior to execution, bis powers as 
Small Cause Court’s Judge were withdrawn by notification in the Gazette : 

Held, that application for execution must be made to the Court in which the 
Small Cause Court’s jurisdiction vested at the date of the application. * 

ZAMINDAR OF VALLUR AND GUDUR V. ADINARAYTJDU ... ... XIX 445 

612. . See High COURT, POWERS OF. 
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s. 4. Unregistered association — Mortgage , illegality of — Estoppel, In 1868, the 
Madras Hindu Mutual Benefit Permanent Fund was created for the purpose of 
enabling Hindus to assist one another and invest their savings chiefly on landed 
property, and the doing all such other things as are incidental or conducive to the 
.attainment of the above objects. By the rules of tho said fund, which was not 
registered under the Indian Companies Act X of I860, it was provided that the 
members should pay subscriptions at the rate of Rs. 2-8-0 per share per mensem 
for^even years iVom the date of admission and that at the end of the seven years 
Rs. 250 shall be paid in full discharge of each share. Id was further provided 
that subscribers shall be entitled to borrow money from the said fund at interest 
that a reserve fund be formed and distributed once every five years lo the subscri- 
bers and that surplus collections be distributed among the subscribers annually. 

In 1868 defendant’s father borrowed money on mortgage from the fund in accord- 
ance with the rules, and the amount was admittedly due at the time of suit. 

The fund was wound up under an order of the High Court, dated 15th Septcmbor 
1877, during the lifetime of defendant’s father, who, however, took no active part 
in those proceedings. It further appeared that, on Jho execution of the mortgage, 
the defendant’s father (the mortgagor) took a lease from the mortgagees of the % 
houses mortgaged and retained possession of them as tenant : Held , that the 
association had for its object the acquisition of gam, that as the association con- 
sisted of more than twenty members and was not registered, its formation was 
forbidden by the Indian Companies Act X of 1866, s. 4, that the suit mortgage 
having for its object the carrying out of the illegal purpose of the association was 
an illegal transaction and that the suit must fail : Held further , that the defen- 
dants were not estopped from setting up tho plea of illegality either by the order of 
1877 or by reason of their predecessor in title having attorned to the fund. 

Madras Hindu Mutual, Benefit Permanent Fund v. Ragava Chetti XIX 200 
s. [.214. Application against directors fot refund of money improperly distributed — 
Limitation Act , sell. II, art. 36— Misfeasance . An application was made in 1894 
# under Indian Companies Act of 1882, s. 214, by an official liquidator appointed in 
* 1891, praying that the directors of the company in liquidation be ordered to pay 
over to him a sum of money which had been improperly distributed among the 
share-holders : Held, that the application was not barred by limitation. 

^ *" Ramasami v. Streeramulu Chetti ... ... ... XIX 149 

VI of 1882 — 

s. 4. Illegal association— B usiness carried on for the purpose of gain. Persons more 
than twenty in number paid each a certain sum monthly to a. stakeholder. The 
sum total of tho subscriptions was then paid over as a loan free of interest to one 
of the subscribers chosen by casting lots, and he was thereupon required to exe- 
cute a bond with a surety obliging him to continue his monthly subscriptions to 
the end of the period for which the arrangement was agreed to hold good — that 
period being as many months as there were subscribers. The bonds in question 
were executed in favour of the stakeholder and the subscribers. A suit was 
brought on one of such bonds to recover the amount payable for subscription on 
account of the period subsequent to its execution : Held, that the obligees carried 
on business which had for its object the acquisition of gain within the meaning of 
Companies Act, 1882, s. 4, and accordingly constituted an illegal association and 
that the suit was not maintainable. 

Ramasami Bhagavathar v, Nagendrayyan ... ... ... XIX 31 

s. 182. Notices — Loan Society — Liquidation — Previous withdrawal of member — Con- 
struction of rules— Distribution of assets. One of the articles of association of a 
registered Loan Society provided that a member who has received no loan may 
withdraw from the association and receive the amount at his credit in calls 
minus the arrears, if any, and interest due thereon on giving one month’s notice, 
such withdrawals to be paid from the first available funds. The society went into 
voluntary liquidation. By an extraordinary resolution it was resolved that the 
assets be rateablv divided among the shareholders who had already withdrawn 
and those who were still in the fund. The liquidators applied to the Court under 
Companies Act, s. 182, to determine the question how the assets should be distri- 
buted with reference to the above article. SHEPHARD, J., ordered that notice of 
the application be given by advertisement on the notice board of the Court and in 
newspapers, and that a copy be posted at the society's office : Held , affirming the 
judgment of SHEPHARD, J., that those members who had given notice of with- 
drawal under the article quoted above were entitled to be paid out of the assets 
of the society in priority to the other members. 

ADIPURNAM PlLLAI V, D’SENA ... ... ... XlX 86 

6 MAD . — d 
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Companies Act — ( continued .) 

VI of 1882— (continued.) 

s. 187. Power of liquidator after dissolution of company. Suit on a promissory 
note of the defendant in favour of a company. The note was payable t.o the com- 
pany or order. The company had gone into liquidation and a liquidator had been 
duly appointed. The plaintiffs had purchased, together with certain other assets 
of the company, the note sued on, but did not obtain the liquidator's endorsement 
of the note until after the dissolution of the company was completed : Held , that 
the liquidator had no power to endorse the note to the plaintiffs. r 
Ramachandra Rau v. Kandabami Chetti ... ... ... XVIII 498 

Confessions of oo-aooused— 

Corroboration — Material particulars — Evidence Act , s. 30 — Abetment — Penal Cede, 
s. 109. Where the only evidence Against two prisoners accused of murder directly 
implicating them in the commission of the crime consisted of confessional state- 
ments made by them before the Committing Magistrate, which were subsequently 
retracted, and the statements in such confessions were corroborated in material 
particulars by other evidence on the record : Held , that the evidence was sufficient 

« to support a conviction. r 

Queen-Empress v. raru Nayar ... ... ... ... xix 482 

Contract— 

Continuing Breach — Limitation — Civil Procedure Code , ss. 586, 588 (‘28). T, who 
was the uncle of the first defendant and the father of the second defendant, agreed 
with C to sell certain land to him for consideration received and to cause the land, 
then standing in the name of a third party, to be registered in C’s name. It was 
further agreed that if T failed to convey and cause the change of the revenue 
registry, T should return the purchase money. C was put in possession, but in 1890 
the second defendant conveyed the land to one M, who ejected C : Held , that the 
right of appeal conferred by s. 588, Civil ProceduA Code, is not controlled by 
s. 586, that the breach did not occur prior to November 1890, and that the suit t 
was not barred. • 

CHINNATAMBI GOUNDEN V. CHINNANA (rOUNDEN ... ... XIX 391 

Executory contract involving personal consideratioiis — A ssignment — Contract consisting • 

of distinct contracts with separate parties — Misjoinder of the parties as defendants in 
one suit — Grant of relief that was not prayed for — Damages — Liquidated rate 
of damages applicable to certain specified breaches of contract only. Seven salt 
manufacturers, the defendants, contracted with A to manufacture and store yi 
their factory in the name of and for the benefit of A such quantities of salt as he 
might require them to manufacture each season for seven years, in consideration of 
A’s paying them at the rate of Rs. 11-8-0 per garce of salt, four months’ credit after 
each delivery being allowed to A, and of his paying Government taxes and dues, 
and executing all but petty repairs in the defendants’ factory. B was a party 
with A to the contract though he was not expressly mentioned therein. A assigned 
his share in the contract to C. B, as first plaintiff, and C, as second plaintiff, 
brought & suit against the defendants alleging that the defendants had failed to 
fulfil their part of the contract during the second year of its continuanco (1886) 
and praying (1) that all the defendants be directed to deliver to the plaintiffs the 
salt collected during 1886 ; (2) that defendants 2, 4 and 7 should be held liable 
for any damages plaintiffs might suffer through a fall in the price of salt. The 
Court of First Instance, having held that the contract contained seven separate and 
distinct contracts, each defendant having contracted with reference to his own pans 
only, decreed (1) that the seven defendants should pay damages at the rate of 
Rs. 5-12-0 per garce for the salt collected by each during the years 1886 to 1889, 
leaving the quantity to be ascertained in the execution of the decree ; (2) that the 
defendants should pay the plaintiffs’ costs. On appeal the District Judge modified 
the decree by fixing the rate of damages at Rs. 45-10-0 for each garce of salt : 

Held, on appeal, (1) that A was not competent to assign his interest in the con- 
tract to the second plaintiff, since the contract was based on personal considerations, 
and that the assignment of it as an executory contract was invalid without the con- 
sent of the defendants. Farrow v. Wilson, Humble v. Hunter, Arkansas Valley 
Smelting Company v. Belden Mining Company followed ; (2) that the suit was bad 
for misjoinder, since the case of each defendant, as a party to a distinct contract, 
should be decided on its own merits ; (3) that the decrees of the lower Courts fivere 
bad in making all the defendants jointly and severally liable for costs, and for 
damages for other years than the year 1886, and in not ascertaining the amount of 
damages payable by each defendant ; (4) that the measure of damages was what the 
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Contract — ( continued.) 

plaintiffs had lost by the breach of contract, but that the lower Appellate Court was 
wrong in applying the rate fixed on this principle to each defendant without ascer- 
taining the particular nature of the breach of which each defendant was guilty. 
Namabivaya Gjcjrukkal v. Kadir Ammal ... ... ... XVII 168 

Promissory note or • bond executed in Foreign State — Liability determined by lex loci 
contractus — Suit upon consideration for the document —Lex fori . Whetfo, according 
to the lex loci contractus, a promissory note or bond cannot, inthe absence of regis- 
tration, be a source of legal right, no action on an unregistered note or bond can be 
maintained. Whether a suit will lie upon the consideration for the instrument is 
a question of procedure, to be governed by the lex fori and in British Tndia such a 
claim must either be stated in the plaint as an independent ground of claim, or 
treated as such and an issue taken at the first bearing. Valiappa v. Mahommed 
Kliasim cited and followed. 

PAZjANIAPPA OHETTl v. Periakaruppan CHETTI ... ... XVII *262 

Undue influence — Acquiescence by conduct — Lease for one year at a rental of more 
than Its. 100 — Registration — Registration Act — Act III of 1877, s. 17 — Transfer of 
Property Act — Act IV of 1882, ss. 4 and 107. Whore the owner of certain land 
exchanges it for certain other land, but takes a lease for one year of the former land 
and pays the rent thereof, and receives and retains the rents of the land he has 
acquired by the exchange, he shows so complete an acquiescence in the transaction 
that he cannot afterwards have it set aside on the ground of undue influence. The 
fact that such a lease recites the fact of the exchange of the lands does not evidence 
the exchange and as such create a title in land. Nor does the fact that the rent 
reserved under the lease is more than Rs. 200 create an interest in land of Rs. 100 
and more in value so as to necessitate registration of the lease under s. 17 
of the Registration Act. Such a lease falls under s. 107 of the Transfer of 
Property Act, the provisions of which section are, by s. 4 of the Act, supplemental 
to the Registration Act. 

SEETHAKAMA RAJU v. BAYANNA PANTULU ... ‘ ... ... XVII 275 

Contract Act— 

IX of 1872— 

s. 11. Specific Relief Act — Act I of 1877, s. 28 — Contract relating to the property of 
an infant — Decree for specific performance. The mother and guardian of a Hindu 
minor entered into a contract for the sale of his land. The vendee sued the minor 
by his mother and guardian ad litem for specific performance of the contract and 
for possession. It was found that the contract was binding cn the minor : Held, 
that the suit was maintainable. 

KbJsHNASAMI v. SUNDAKAPPAYYAR... ... ... ... XVIII 415 

s. 28. Champerty — Speculative purchase — Public policy — Limitation Act— Act XV 
of 1877, s. 12 — Delay in obtaining copies for the purpose of appeal- Res judicata. 

In a suit for land worth Rs. 2,300 the plaintiff claimed title under a conveyance 
executed to him by defendant No. 1 shortly before suit in consideration of 
Rs. 250. The property had previously belonged to the father, since deceased, of the 
first defendant’s wife and her sister defendant No. 2. Shortly after the father’s 
death a suit for maintenance was brought by his sister-in-law against his widow 
and two daughters, in which the then defendants alleged that the property now 
in question had been given by him to the wife of the plaintiff’s vendor, and the 
Court recorded a finding that the gift was valid. Defendant No. 2 now raised a 
plea that the gift to her sister had not been accompanied by possession and was 
invalid, and she asserted title in herself under the will of her mother, under which 
title she had been in possession for ten years. The Court of First Instance passed 
a decree for the plaintiff, the judgment and decree bearing date the 29th of Septem- 
ber. Defendant No. 2, being desirous of appealing infnrmd pauperis applied for 
copies on the following day. Stamp papers were called for on the 28th of October, 
but were not produced by the 31st, when the application was struck off under the 
copyist rules. On the 6th of November a petition was put in explaining the cir- 
cumstances which prevented the stamps being produced within the period of three 
days, and praying for restoration of the previcus application ; Held, (1) that the 
application of the 6th of November must be considered a continuation of the former 
one for the purpose of computing the time allowed by the Limitation Act within 
which an appeal should be preferred to the District Court ; (2) that the second 
defendant was not precluded by the proceedings in the former suit from raising the 
plea ajpove referred to ; (3) that the plaintiff’s purchase, which was found by the 
District Judge not to be achampertous transaction, was not void as being contrary 
to public policy. 

RAMANUJA AYYANGAR V. NARAYANA AYYANGAR ... ... XVIII 374 
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Contract Aot — ( continued.) 9 

IX of 1872 — (continued.) 

s. 23. Consideration in part illegal — Stifling a prosecution — Limitation Act — Act 
XV of 1877, s. 22, sch . II, arts. 91, 120 — Civil Procedure Code — Act XIV of 
1882, s. 18 — Res judicata — Decree in suit of small cause nature — Subsequent suit 
for declaration. The plaintiff, claiming to be entitled together with two of the 
defendants to the office of archaka of a temple, sued in 1889 for a declaration of 
his title, and for a declaration that an agreement entered into by ^hem in 1886 
with the other defendants was void as having boen executed under coercion, and 
because part of the consideration was the withdrawal of a pending criminal 
charge of trespass and theft against them. These averments were proved. The 
first-named defendants were made plaintiffs in the suit more than throe years after 
the execution of the agreement. The remaining defendants ploaded that the valid- 
ity of the agreement was res judicata for the reason that they had brought a pre- 
vious action upon it against the plaintiffs and had obtainod a decree for Rs. 75 : 

Held, (1) that the validity of the agi cement was not res judicata, because the pre- 
vious suit was of a small cause nature ; (2) that the agreement was void although 
the withdrawal of the criminal pLocecdings formed part only of the consideration 

• for it ; (8) that the first plain tiff was entitled tg a declaration of the invalidity of 
the agreement, but not the others who had been joined ns plaintiffs more than 
three years from its date. 

SRIRANGACHAR14R V. RAMA8AM1 AYYANGAK ... ... ..XVIII 189 

s. 23. Marriage brokage contract — Public policy — Hindu Law. An agreement to 
assist a Hindu for reward in procuring a wife, is void as being contrary to public 
policy. 

VAITHYANATHAM v. GANGARAZU ... ... ... ... XVII 9 

s. 25, cl. 3. Regulation V of 1804, s. 17 — Poweis of Agents to Court of Wards —Pro- 
mise to pay a time-barred debt. A Collector, as agent to the Court of Wards, has 
no authority to bind a ward of the Court of Wards by a piumisc uuder Contract Act. « 
s. 25, cl. 3, topay a debt which is barred by limitation. 

SURYANARAYANA v. NARENDRA THATKAZ ... ... ... XJX SJ55 

s. 80. Contracts to buy and sell Government promissory notes — Whether wagering 
contracts or not — Admissibility or oral evidence to contradict the nature of a contract 
in writing — Evidence Act- -Act I of 1872, s. 92. A, on various occasions 
agreed to sell to B (a sowcar) certain amounts of Government of India promissory 
notes, amounting m all to 4J lakhs, for delivery on the following 30th of November. 

On the 28th of November B agreed to sell and A to buy 4 4 lakhs worth of the notes 
for delivery on the 30th of November. A did not perform his contract to sell, and 
B sued him for damages, amounting to Rs. 7,109-6-0 being the difference between 
the price at which he (B) had agreed to buy, and the price at which he had 
agreed to sell. A denied that the transactions were bona fide contracts made in 
the ordinary way of business, and pleaded that the real contract was only to 
pay differences as ascertained by the price of the Government paper on the 30fch 
of November, and that such a contract being, by way of wager, was void under s. 30 
of the Indian Contract Act . Held , per Davies, J., that neither party intended 
bond tide purchases and sales for delivery, and that, therefore, the contract was 
void as a wagering contract : Held on appeal (1) that the burden of proof that the 
agreements were wagers, i.e. , that they were not in substance what they were in 
form, lay on A, as the party so alleging ; (2) that oral evidence is admissible to 
show that an agreement in writing to sell is really only an agreement by way of 
wager. (See Indian Evidence Act, s. 92.) Anupctiand Hemchand v. Champsi 
Ugerchdnd followed ; Juggernauth Sew Bux v. Ram Dyal dissented from ; (8) per 
MUTTUSAMI AYYAR, J., that, it being proved on the evidence that it was the defen- 
dant's intention at the time he contracted to sell to pay differences only, the plaintiff 
either knew of this intention or he did not. In the former case the contract was a 
wager and therefore void, and in the latter there was no consensus as to a matter 
which was of the essence of the contract, and therefore no valid contract ; (4) ptr 
BEST, J., that a contract is not a wagering eontract unless it is the intention of 
both parties at the time of entering into the contract not to call for or give delivery 
frem or to each other (see Tod v. Lakshmidas Purshotamdas and Qrizewood v. 

Bhme) and that no such common intention having been proved, the contract vfhs a 
valid one. 

E8HOOR DOSS v. VENXATASUBBA RAU 


... XVII 480 
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Contract Act — (continued,) 

IX of 1872 — ( continued, ) 

s. 30. Contracts to buy and sell Government promissory notes — Whether wagering con- 
tract or not — Contracts for payment of differences only. A having on various occasions 
sold certain amounts of Government promissory notes to B, aggregating on the whole 
to 2J lakhs, for delivery on 30th November 1891, B on the ‘28th of November sold 
the same amount to A for delivery on the 30th November. On that dliy B, through 
his attorneys, called upon A to retain the * paper ’ contracted to be soid by A to B 
imrfespoct of tliat contracted to be sold by B to A, and to pay the differences in the 
prices of the two contracts to B, and subsequently sued him for the amount: held, 
per DAVIES, J., thatB had admitted that the original contract sued on was for 
payment of differences only, and that it was a wagering contract, and therefore, 
void : Held , on appeal, per MUTTUSAMI AYYAR, J., that the above judgment 
should be confirmed^ per BEST, J., that on the ovidcnce it was not proved that 
at tho time of entering into the original contract the intention of both parties was 
merely for payment of differences, and that consequently the contract was not a 
wagering contract, but a valid one. 

Venkatachella Chetti v. Venkata Subba Rau ... ... XVII 496 

s. 30. Wager ituj contract —Contract ffur differences. A on various occasions, agreed * 
to sell to B certain amounts of Government of India promissory notes, amounting 
in all to the nominal value of four and a quaiter lakhs, for delivery on the follow- 
ing 30th of November. On the 28th of November, B agreed to sell to A Govern- 
ment of India promissory notes of the nominal value of four and a quarter lakhs 
for delivery on the 30th of November. A did not perform his contract to sell, and 
B now sued to recover, by way of damages, the difference between the pneos at 
which A had agreed to buy and sell. It appeared that it had been the intention 
of both plaintiff and defendant that no delivery should be made under the agree- 
ments, but that the differences only should be paid : Held, that the plaintiff was 
not entitled to recover, for thg reason that the agreement sued on was void under 
Contract Act, s. 30, as being a gambling transaction' 

\ ESHOOR DOSB v. VENKATASUBBA RAU ... ... ...XVIII 306 

s. 39. Mortgage — Partial breach of contract by mortgagee — Rescission— Acquiescence 
— Suit by mortgagee for interest due under the mortgage as regards the part fulfilled. 

A mortgaged certain land to B for Rs. 800. Under the terms of the mortgage 
deed B was to pay Rs. 500 of the advance; toC in discharge of a previous mortgage 
executed by A in favour of C. Of the balance of Rs. 300, B was to retain Rs. 200 
in payment of a previous debt of A due to him, and the balance of Rs. 100 was t;> 
ha paid to A. B paid the said Rs. 100, retained the Rs. 200, but neglected to pay 
tho said Rs. 500 to C, who sued A and recovered the debt by attachment and sale 
of A’s moveable property. After eight years from the date of the mortgage B 
brought a suit to recover the interest due under the mortgage on Rs. 300 only ; 

Held, that under s. 39 of the Contract Act, A was entitled to cancel the contract 
of mortgage owing to B’s conduct, but that he was bound to give up the benefit he 
had received, viz., Rs. 300 and pay interest thereon up to the date of cancellation. 

B was not entitled to treat the original mortgage as a mortgage in fojee with 
all its stipulations for Rs. 300 instead of Rs. 800, and on that view to sue for 
interest alone. 

SUBBA RAU V. DEVU SHETTI ... ... ... ...XVIII 126 

s. 39. Shipment at monthly intervals. The defendant agreed to purchase from the 
plaintiffs 120 cases of condensed milk which were to be shipped in London and 
delivered in Madras. The agreement stipulated for shipment in six lots of 
twenty cases each at mouthly intervals, but it contained a proviso, whereby the 
plaintiffs were excused from monthly shipments if space in ships sailing for Madras 
were not available. The second shipment was not made within one month from the 
date of the first shipment, thereupon the defendant repudiated tho contract: 

Held , (1) that the interval of time contemplated in the contract was one month 
more or less, regard being had to the time which it might bo reasonable to allow 
to the plaintiffs for finding a steamer available for the required shipment ; (2) that 
the plaintiffs having failed to make the second shipment by a steamer of which they 
might have availed themselves, the defendant was justified in rescinding the 
contract. 

Volk art Brothers v . Rutnavelu chetti ... ... ... xvill 63 

ss. 45,^263. Suit by surviving member of a firm alone— Succession Certificate Act- 
Ad VII of 1889, s. 4 — Suit by surviving partner and heir of deceased partner. In 
a suit on a promissory note made by the defendant in favour of two Hindus 



XJX 


INDEX. 


Contract Act-- (continued.) 

IX of 1872 — (continued J 


.'page 


carrying on business in partnership ; it appeared that one of the partners was dead, 
andno succession certificate or letters of administration had been obtained. The 
plaintiffs were the surviving partners and the undivided sons of thedeceased partner : 

Held , that a surviving partner can sue alone for the recovery of a partnership debt : 

Held further > that .such a suit may be maintained by a surviving partner jointly 
with the heir of the deceased partner, in which case a certificate of heirship wijl 
be necessary, unless it appears on the face of the document sued on that tho debt?’ 
is a coparcenary debt. 

VlDYANATHA AYYAR V. CH1NNASAMI NAIK ... ... ... XVII 108 


s. 63. Consideration. An agreement, extending the time for the performance of a 
contract falling under s. 63, Contract Act, does not require* consideration to 
support it. 

Davis v. cundasami Mudali ... ... ... ... xix 398 

a. 70. Repairs by Government to q tank in which zamindar is interested — Suit 
f against zamindar for share of expenditure. The Government repaired a certain 
tank from which were irrigated lands in the zamftidari of the defendants and also 
raiyatwari villages held under Government which had been severed from the 
zamindari. It was found that the defendants knew that the repairs, which wore 
necessary for the preservation of the tank, were being carried out and did not 
wish to execute them themselves except as contractors and that they had enjoyed 
the benefit of the work done, and further that Government had carried out the 
repairs not intending to do them gratuitously for the defendants. Tt was not 
found that there was any request, either express or implied, on the part cf the 
defendants to the Government to execute tho repairs. In a suit by tbc Secretary 
of State to recover from the defendants their share of the cost incurred : Held , 
that the plaintiff was entitled under Contract Act, s. 78, to recover part of the cost 
incurred, estimated with reference to the irrigable area of the villages owned by tho 
plaintiff and defendants, respectively. * 

Damodara Mudadiar v. Secretary of State for India ... XVIII 88 

s. 74. Penal sum — Enhanced interest — Mortgage- -Construction of covenant to pay. * 
In a suit to recover principal and interest due on a mortgage, dated 19th April 
1882, it appoarod that the instrument provided that the principal should be repaid 
with interest at 21 percent, per annum in two instalments on 8th May 1883 and 
the 27th April 1884, respectively, and proceeded as follows: — "If the amount of 
each instalment be not paid on the date of such instalment, we shall make* 
payment with interest at three rupees per cent, per mensem from the date of the 
bond.” No payment had been made on account of principal or interest : Held , 
that the plaintiff was entitled to recover the principal, together with interest 
calculated at 21 per cent, up to the dates when the instalments respectively became 
due, and at 12 per cent, from those dates to the date of the plaint and at 6 per 
cent, from that date until payment. 

GOPALUlflJ V. VENKATARATNAM ... ... ... ... XVIII 175 

s. 74. Penal sum — Mortgage — Extinguishment of encumbrances — Suit by puisne 
encumbrancer — Decree for sale. In March 1881 A purchased certain land and, in 
the same month, mortgaged it to B. In June the land was attached in execution 
of a decree. In August A discharged the judgment-debt with money borrowed from 
C, and he hypothecated the land to him to secure repayment of the loan. In 1882 
B brought a suit cn his mortgage and obtained a decree, in execution of which 
the land was brought to sale and purchased by him : C was not a party to this suit. 

In 1886 B sold the land to D under an instrument, which recited that out of the 
purchase-money Rs. 760 were retained by the purchaser for payment of prior 
encumbrances, and the finding was that the purchaser undertook to pay the debt 
owing to G. C now sued A and D to enforce his hypothecation : Held, that G was 
entitled to a decree for sale. A stipulation in a bond that if the sum secured is 
not repaid with interest at 12 per cent on a certain date, the interest shall be at 
18 per cent, from the date of the bond is not unenforceable. 

Narayanasami naidu v. Narayana Rau ... ... ... XVII 62 

ss. 151, 152, 161. Liability of Railway Companies as bailees — Railways Act — Act 
IX of 1890, ss. 72, 76 — Carrier's Act — Act HI of 1865. Subject to the provi- 
sions of Act IX of 1890, the responsibility of Railway Companies for loss of 
goods delivered to them for carriage is that of a bailee under ss. 151, 152 
and 151 of the Indian Contract Act. In a suit for damages oocasioned by such 
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IX of 1872 — ( concluded .) 

a loss the plaintiff need not prove how the loss occurred, but on proof of the 
loss, the Company will, in absence of proof of any ground upon which it can be 
exonerated, be. liable as a bailee. 

Sehham Patter v . Moss ... ... ... ... XVII 445 

s. 171. Banker's lien. The plaintiff deposited certain jewels with the defendant 
bank to secure certain debts. Afterwards ho paid the secured debts and demanded 
the 'return of die jewels being then otherwise indebted to the bank : Held, that 
the plaintiff was not entitled to recover the jewels without discharging the other 
debts unless he proved that the defendant had agreed to give up its general lien. 

Kunhan Mayan v. The Bank of Madras ... ... ... xix 234 

Contribution— 

Suit for. Joint tort-feasor — Adjustment of a loss arising from an illegal cimtract . A 
deed of partition between A and B, members of an undivided Hindu family, pro- 
vided that A, who took over all the debts due to the family, should bear the loss, 
if any, incurred in the appeal then pending in a suit brought by the family on a 
bond. The bond was held to evidence a fraudulent transaction , and the appeal 
was dismissed with costs. The decree for costs was executed against B and satis- 
fied by him : ho now sued the son of A (deceased) to recover the amount paid by 
him: Held , that the plaintiff was entitled to recover, the claim not being barred 
by the rule against contribution between joint tort-feasors. 

Lakshmana AYYAN v. Rangasami Ayyan ... ... ... XVII 78 

Costs— 

Inf ant- -Minor — Next friend — Solicitor's costs for proceedings undertaken on the 'next 
friend's instructions — Repudiation of the proceedings by the minor on attaining 
majority. A solicitor cannot recover the costs of litigation incurred by the next 
friend of a minor on his behalf from the quondam minor, who, on coming of age, 

i repudiates the proceedings, there being no relation of contract between them. 

• Assuming that the legal proceedings were in the nature of necessaries, the next 
friend is the person responsible to the solicitor. Watkins v. Dhunnoo Baboo 
distinguished. 

** Branson v. appasami ... ... ... ... ... XVII 257 

Suit against Secretary of State in Council — Dismissal of suit with costs — Review of 
taxation— Remuneration of the Advocate-General and Government Solicitor by fixed 
salaries — Liability of party condemned in costs. Assuming that the arrangement 
between the Government and its Solicitor is that the latter should receive a 
salary and in addition the costs awarded to Government, this arrangement cannot 
affect a third party condemned in costs ; neither is it illegal or contrary to public 
policy. 

MUHAMMED ALIM OOLLAH SAHIB V. THE SECRETARY OF STATE FOR 

INDIA ... ... ... ... ... ... XVII 162 

Whether an unsuccessful plaintiff is liable for costs unnecessarily incurred by the 
defendant owing to his vakil's negligence. The costs which a defeated plaintiff 
should be required to pay are those necessarily incurred by the successful party 
in the defenoe of the suit. Costs cannot be deemed necessary if by reasonable 
diligence on the part of the defendant or his pleader the expenditure of them 
could have been avoided. 

SEETA PATTA MAHADEVI V. SlJRYCDAMMA ... ... ... XVIII 128 

Court Fees— 

Insufficient payment of Court fees , procedure to be adopted on — Contract Act — Act IX 
of 1872, s. 11 — Specific Relief Act — Act 1 of 1877, s, 28 — Contract relating to the 
property of an infant — Decree for specific performance. The mother and guardian 
of a Hindu minor entered into a contract for the sale of his land. The vendee 
sued the minor by his mother and guardian ad litem for specific performance of 
the contract and for possession. It was found that the contract was binding on 
the minor : Held, that the suit was maintainable. The plaintiff not having in 
the first instance paid the full Court fees he should have been called upon to do so. 

As this was not done, the Court of first appoal was not in error in entertaining 
the appeal which was preferred by the plaintiff ; but he should have passed no 
decrJb until the fees due had been paid, and if they were not paid he should have 
dismissed the suit. 

KRISHNASAMI v. SUNDARAPPAYYAR ... «... ... XVIII 41 
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Court Fees Act— 1 

VII of 1870— 

ss. 6, 7 (ix), 17. Redemption suit against mortgagee in possession — Arrears of rent 
ccwenanted for , to be deducted from the mortgage amount. In a redemption suit 
against a mortgagee in possession, when the mortgagee has not paid rent which 
has been stipulated for, and the plaintiff asks for an account in taking which the 
arrears of rent should be deducted from the mortgage amount : Held, that the Court 
fee should be computed according to the principal sum expressed to be secured by 
the mortgage. •* 

E achaean Patter v. appu Patter ... ... ... ... XI3T 1G 

s. 17. Suit by reversioners to declare various alienations by a Hindu widow to be 
invalid against them. When reversioners sue to have declared invalid .as against 
them alienations made by a Hindu widow, a Court fee of Its. 10 must be paid in 
respect of each of the alienations in question. 

DAIVACHILAYA PlLLAI V. PONNATHAL ... ... ... XVIII 459 

seh. I. Appeal — Stamp leviable /or costs. When apart from, and independently 
of, any other reliefs which an appellant socks in an appeal from a decree, he seeks 
distinct relief on the ground that by the decree under appeal the costs of the 
parties in the proceedings which terminated with the decree have not been pro- 
* perly assessed or apportioned, the value of such distinct relief should be reckoned 
as part of the subject-matter in dispute for the purposes of the first schedule of 
the Court Fees Act. 

1NREMAKKI ... ... ... ... ... ... XIX 350 

Criminal Procedure Code— 

Act X of 1882— 

ss. 4, 488. ‘ Adultery ’ — Penal Code — Act XLV of 1860, s. 497. A wife petitioned 
for maintenance for herself and child against her husband under s. 488 of 
the Criminal Procedure Code. The husband did not refuse to maintain his wife, 
but the petitioner refused to live with him as he kept a concubine : Held , 
that the word ‘ adultery ’ in s. 488 of the Criminal* Procedure Code must, by 
virtue of s. 4 of the Code, be construed with reference to the definition of the f 
term in s. 497 of the Indian Penal Code. Consequently a husband’s immorality * 
which does not amount to ‘ adultery * or involve the degradation of a married 
woman being brought into the society of a concubine is not sufficient ground for 
a wife’s refusal to live with her husband. An offer to maintain a wife must bean f 
offer to maintain with the consideration due to her position as a wife. Marakkal v. 
Kandappa cited. Per BEST, J. — It is very doubtful if the framers of s. 488 of 
the Code of Criminal Procedure intended the word ‘adultery’ as used therein 
to have the limited meaning given to it in the Penal Code. The wrong done to* 
the wife is in no wav affected by the circumstance of her husband’s concubine 
being married or unmarried or, in ease of her being married, whether it is with 
or without hor husband’s consent or collusion that she is living in such con- 
cubinage. In face, however, of s. 4 of the Criminal Procedure Code, no other 
interpretation of the term ‘ adultery ’ is possible than the limited interpretation 
contained in the Penal Code. 

Queen-Empress v. Mannatha achari ... ... ... XVIT 260 

ss. 16, 350. Bench of Magistrates— Change in constitution of the Court during a 
trial. A trial under the Towns Nuisances Act of 1889 was begun before a bench of 
Magistrates and adjourned- On the adjourned date the bench was constituted 
differently, only one Magistrate being present of those who attended on the first 
occasion ; but the trial was proceeded with and resulted in a conviction : Held , 
that the conviction was illegal and should be set aside. 

Queen-Empress v. Bara ppa ... ... ... ... XVIII 394 

ss. 87, 88, 89, 439,537. Proclamation for person absconding — Attachment of his 
property — Irregularity in publication of proclamation — Revisional pouters of High 
Court . An accused person for whose arrest a warrant had been issued having 
absconded, a proclamation was issuod and affixed to the Court house on the 
6th of Novembor requiring him to appear on the 11th of December 1893, and 
his property was attached. The proclamation was not published at the village 
where the accused resided until the L5th of November. The accused surrendered 
on the 25th of June 1894 and applied for restoration of the property under 
Criminal Procedure Code, s. 89, and an order was made by which the restoration 
of his property was refused. The accused preferred a petition to the High Court 
lor the revision of that order : Held , that there was no legal proclamation under 
Criminal Procedure Code, s. 87, and that the order should be set aside and tne 
attachment declared void. 

QOTEN-EMPBESS V. SUBHARAYAR ... ... ... ... XIX 3 
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Criminal Procedure Code— (continued.) 

Act X of 1882 — (continued.) 

s. 143. Illegal order : Penal Code , ss. 188, 290 — Public nuisance— Cremation — Dis- 
obedience to an order duly promulgated by a public servant. On the 11th August 
1894, the District Magistrate promulgated an order prohibiting the people of the 
village of Thirukodikaval from using their burning grounds situated on the southern 
bank of the Oauvery and directing them to use other burning grounds which had 
been provided. On the 11th May 1895 certain persons, in defiance of this order, 
cremated a corpse at the spot interdicted, and wore convicted under ss. 188 , 290, 
Indian Penal Code, but the conviction under s. 188 was reversed on appeal : 
Held , that when persons entitled to use a particular spot dedicated for the com- 
munal purpose of cremation, use it for that purpose in a manner neither unusual 
nor calculated to aggravate the inconveniences necessarily incident to such an act as 
it is generally performed in this country, they cannot be convicted of a public 
nuisance on the ground that their act caused material annoyance and discomfort 
to persons near the place on the occasion referred to : Held further , that the 
order of the District Magistrate was not warranted by s. 113, Criminal Procedure 
Code, or by any other law and must, therefore, be set aside. 

Queen-Empress u. Saminadha Pjllai ... ... ... XIX 

ss. 144, 435. Disputed possession — Revision by High Court . The District Temple 
m Committee dismissed the trustees of a cor fain temple and appointed others. The 
dismissed trustees retained possession. A breach of the peace having become 
imminent in the opinion of a Deputy Magistrate, he made an ordor under Criminal 
Procedure Code, s. 144, directing the newly -appointed trustees not to interfere 
with the temple or its management : Held , that the High Court had no power to 
interfere in revision under Criminal Procedure Code, s. 435. 

PaIjANIaPPA CHETTI V. DORASAMI AYYAU ... ... ... XVIII 

ss. 144, 435, 476. Knquiry before issue of an order under s. 144 — Judicial proceeding 
— False evidence. A Magistrate, making an (inquiry before issue of an order under 
Criminal Procedure Code, s. 144, is acting in a stage of a judicial ^proceeding and 
\ has, therefore, jurisdiction to take action under s. 476, if he is of opinion that false 
evidence has been given boforo him. 

Queen-Empress v. Ttrijnarasimha Chari ... ... ... XIX 

* s. 145. Parties bound by order. Orders passed under Criminal Procedure Code, 
s. 145, are binding only on the actual parties to the eases in which they are 
made. 

Queen-Empress v. Kuppayyar ... ... ... ... XViri 

ss. 145, 146. A Magistrate, in making an order under Criminal Procedure Code, 
ss. 145 and 146, must inquire into the question which party was in actual 
possession at the time of the institution of the proceedings and not at the time 
when the order is made. In making this enquiry the Magistrate may presume 
that when a vendor sells part of a property he returns all that he does not sell. 
Agra Bank v. Leishman... ... ... ... ... XVlll 

ss. 361, 172. At the beginning of a trial in the Court of a Presidency Magistrate, an 
application was made, on behalf of the accused, for a copy of the Police charge 
sheet which contained the whole of the prosecution evidence as set forth by the 
Police, and extracts from, if not copies, of the Police diary. The Application was 
rejected by the Magistrate : Held, that the High Court should not on revision 
interfere with the order of the Magistrate. 

Queen-Empress v. Venrataratnam pantijlu ... ... XIX 

ss. 195, 407, 476. Application for sanction to pt'vsecute — Offence committed before 
Second-class Magistrate — Court to which appeals ordinarily lie — Application by 
letter for sanction to prosecute — District MagisUaie's order sanctioning prosecution 
and prescribing the Court in which the prosecution should take place. The District 
Forest officer applied by letter to the District Magistrate to take such action as he 
deemed fit against one Subbaraya Pjllai, who. for reasons stated by the District 
Forest officer, was suspected of having abetted th^ offence of giving false evidence 
in the course of proceedings instituted ori behalf of the Forest Department in the 
Court of a Second-class Magistrate. The District Magistrate had previously 
directed that all appeals from the Second-class Magistrate should be heard by the 
Deputy Magistrate, but he passed an order himself whereby he (1) sanctioned the 
prosecution of Subbaraya Pillai, and (2) directed that it should take place in the 
Court of the Head Assistant Magistrate : Held, (1) that the District Magistrate had 
no jurisdiction to sanction the prosecution fo£ the reason that he was not the 
ordinary appellate authority ; (2) that the second part of his . order was irregular 
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Criminal Prooedure Code— (continued.) • * 

Act X of 1882 — (continued.) 

for the reasons that it was not authorised by Criminal Procedure Code, 
s. 195, and he had no jurisdiction to act under s. 476, since the alleged offence 
was not brought to his notice in the course of a judicial proceeding. 

QUEEN-EMPRESS V, SUJiliAKAYA PlLLAT ... ... ... XVIII 4S7 

ss. 2G0 (d), 855, ^17. liccord in summons case. A Native Sub-Magistrate, who had 
not been authorised to take down evidence in English, recorded the memorandum 
of the substance of the evidence taken under s. 855 in that language! Held , ttfaA 
there was no provision in the Code prohibiting this procedure, and that, at any 
rate, it was merely an irregularity which would not vitiate the trial. 

Queen-Empress v. Gopal Goundan ... ... ... XIX 269 

ss. 282. 428, 477, 526. A witness committed for trial for offence under s. 193, Penal 
Code — Incompetence of juror — New trial — A^yplication for transfer. On the trial 
of certain prisoners on a charge of dacoity, a witness gavo false evidence and was 
committed under s. 477, Criminal Procedure Code, for trial on a charge under 
s. 193, Penal Code. After such committal it was discovered that one of the jurors 
empaunellcd in the dacoity case foas deaf and partly blind; and thereupon under 
s. 282, Criminal Procedure Code, the ease was* tried dfi novo before a competent 
jury. The trial of the charge under s. 193, Penal Codo, was fixed for the Novem- 
ber sessions, but on the 17tk October 1895 on prisoner’s application the trial was • 
adjourned to 2nd December 1895. On 20th November the prisoner’s vakil put in 
a petition, alleging that he; had moved the High Court for a transfer of the case. 

On this petition coming on for disposal, the prisoner’s vakil moved orally for an 
adjournment under s. 526- A, Criminal Procedure Code, which was refused. On 
the 30th November the prisoner’s vakil put in a petition in which he prayed for 
an adjournment under s. 526- A. This petition was refused and the trial began on 
2nd December and judgment was written and pronounced on 5th December. In 
the meantime application had been made to the HighiC-ourt for a transfer and that 
petition was disposed of on 4th December granting the transfer prayed, the High 
Court apparently being nob aware that the trial was at that time proceeding before / 
the Sessions Court. On 5th December aftor the trial in the Sessions Court was 
concluded and before judgment was delivered, a fresh petition was presented for an 
adjournment on the ground that a telegram had been received from the High < -*■ 
Court transferring the case, but the Sessions Judge refused to act upon it in the 
absence of orders from the High Court and delivered judgment convicting the 
prisoner. During the trial before the Sessions Court the prisoner applied for an 
adjournment on the ground that two witnesses for the defence were absent, onp 
being too ill to attend, the other not having been served with the summons, but 
the Sessions Judge considering the application was made merely for purposes of delay 
and to defeat the ends of justice and that their evidence would not be material, 
refused to adjourn for their evidence to bo recorded : Held , first that the fact that 
the trial for dacoity had to be commenced de novo did not exonerate the prisoner 
from the obligation to speak the truth imposed by s. 14 of the Indian Oaths 
Act X of 1873 in the first trial, which became abortive owing to the incompetency of 
one of th<*jurors. Secondly , that s. 526- A, Criminal Procedure Code, is imperative, 
but that the object of ss. 344 and 526 when read together is merely to give a party 
reasonable time to move the High Court and obtain its orders and that in the 
present case there was sufficient time for such application to have been made, if 
due diligence had been observed. Thirdly , that the order for transfer mado on 
4th December, which, in fact, did not reach the Judge till after judgment was 
pronounced did not vitiate the proceedings ; and that the Sessions Judge was not 
wrong in refusing to adjourn the case on the strength of a telegram said to have 
been received by prisoner’s vakil stating that the High Court has ordered a transfer. 
Fourthly, that the Sessions Judge ought not to have refused to adjourn the case in 
order to obtain the evidence of the two absent witnesses that their evidence was 
material and must be recorded and certified to the High Court under s. 428, 
Criminal Procedure Code. 

Queen-Empress v. Virasami ... ... ... ... XIX 375 

s. 419. ‘ Presented.' The Criminal Procedure Code, s. 4 19, requires that a criminal 

appeal shall be delivered to the proper officer of the Court either by the appellant 
or his pleader. Where a petition of appeal was not presented to the Court, but 
wa* deposited in a petition box kept for £hc convenience of partios within the 
Court precincts and intended for the- deposit of papers for the Court : Held, that 
it had not been presented and was rightly returned for legal presentation. 
quehn-Empress v. vasudevatya ... XIX 354 
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Criminal Procedure Cod t— (concluded.) 

Act X of 1682 — (concluded.) 

s. 438. Madras District Municipalities Act — Act JV of 1884, .s. 179 By s. 179, 
Madras District Muncipalities Act IV of 1884, it is provided “ the external roofs, 
verandahs, pandals, and walls of buildings erected or renewed after the coming 
into operation of this Act shall not be made of grass, leaves, mats <y other such 
inflammable materials except with the written permission of the Municipal 
Council Held, that the word “ renewed ” includes repairing. 

Queen-Empress v. Suubanna ... ... ... ... XIX 

s. 488. Maintenance of — Children Moplahs — Personal law. The right of children to 
be maintained by their actual father is a statutory right, and the duty is created 
by express enactment independent of the personal law of the parties. If the 
children are illegitimate, the refusal of the mother to surrender them to the 
father is no ground for refusing maintenance. If the children arc legitimate, the 
question of the mother’s right to their custody would depend on the question 
whether the parties arc governed by Muhammadan or Maruinakkatayam law ; 
bocause (1) if they are governed by Muhammadan Jaw, the mother may have the 
right to custody until the childroy attain the age of seven years ; (2) if by the 
Marumakkatayam law, it is doubtful if the father could bo hold to have neglected 
his duty to maintain his children if they were actually maintained by thokarnavan 
of their mother’s tarwad who is bound by law to maintain them. 

Kariyadan Pokkar V. KAYAT Beeran Kutti ... ... ... XIX 

as. 531, 532 and 537. Commitment to Sessions Cowt by Magistrate having no 
jurisdiction over place where alleged offence teas committed —Exercise of powers 
duly conferred. A Magistrate who commits a case for trial by a Sessions Court 
does so in the exercise of powers duly conferred upon him, and the fact that- ho had 
no territorial jurisdiction over the place where the alleged offence was committed, 
and that an objection to the committal on this ground was taken before the eomit- 
ment, is no ground for the Court to which the commitment is made quashing it 
\ under s. 532 of the Criminal Porcodure Code. Queen-Empress v. James Ingle 
followed. 

Queen-Empress v. abbi Reddi ... ... ... ... XVTl 

s. 555. Magistrate personally interested — Magistrate giving evidence before himself. 
Where a Magistrate, in whose Court a complaint of rioting and mischief had 
been filed, made a personal inspection of the locus in quo : Held , that bv so doing 
he had made himself a witness in the case and had thereby rendered himself 
incompetent to try it . Held further , that where a Judge is the sole judge of law 
and fact in a case triod before himself, he cannot give evidence before himself or 
import matters into his judgment not stated on oath before the Court in the 
presence of the accused. 

Queen-Empress v. Manikam ... ... ... ... XIX 

Damages 

See Contract. 

Darkhast Rules - 

Application to Government for waste land— Irregular publication of application . 
The plaintiff, having obtained an assignment from Government of waste land, 
was obstructed by the defendants in his attempt to enter into occupation, and he 
sued for a declaration of his title and possession. It appeared that bis application 
for the laud had not been duly published, and certain other formalities had not 
been observed, as provided by the darkhast rules, but the land had been assigned 
to him and a patta granted by Government : Held, that the plaintiff’s title was 
not invalidated by reason of the non-compliance^ with the dliarkbast rules. 

Periaroyaeu heddi v. iioyabu Reddi ... ... ... XVIII 

Decree - 

Construction of. Application for execution by defendant -Previous orders as applied 
for by defendant — Present objection by plaintiff to continued execution rm behalf 
of defendant — ‘ lies judicata Although a decree does not in terms give a certain 
relief yet if it is construed in orders passed upon it as having given that relief, it 
is not competent to the Court on subsequent applications to treat those orders as 
erroneous and put another construction on the decree. 

VENKATANARASIMHA NAIDU V. PAPAMMAH ... ... ... XIX 
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Decree — ( continued.) * * 

Payable by instalments. Default inpayment — Waiver — Civil Procedure Code , s. 258. 

A decree wag passed for the payment of a sum of money in four annual instal- 
ments, the first payment to be made on 11th October 1888 ; and it was further 
provided that if default were made in the payment of any instalment then with- 
out reference to the other instalments the whole amount should be paid with 
interest. The c^cree-holder applied in October 1893 for execution in respect of 
the instalments for 1890 and 1891 : Held , that the application was not barred 
by limitation, if default in respect of the instalment of 1889 had beon.waived, an£ 
acceptance of part-payment was material as evidence of such waiver and should* 
be considered, although payment had not been certified under Civil Procedure Code, 
s. 258. 

RAJESWARA RAU v. HARI BABANDHU ... ... ... XIX *162 

Defamation— 

Imputation on a wife — Suit by husband. In a suit for damages for defamation, it 
appeared that the words complained of were spoken by tho defendant to the plain- 
tiff in the presence of a third party and were to the effect that the plaintiff’s wife 
had committed adultery with a paliah and that her children had beon born to the 

9 pariah : Held , that the suit was not maintainable by the plaintiff. 

BRAHMANNA V. RAMAKRISHNAMA ... ... ... ...XVIII 250 

Privilege of Jiidge. An action for defamation cannot be maintained against a 
Judge for words used by him whilst trying a cause in Court even though such 
words are alleged to be false, malicious, and without reasonable cause. 

RAMAN NAYAR V. SURRAMANYA AYYAN ... ... ... XVII 87 

Dharmakartas— 

Or Headmen of a Roman Catholic Church. Legal powers thereof . The appointment 
of a committee of headmen or dharmakartas in a Ronjan Catholic Church by the 
Bishop to assist the vicar in the secular affairs of the church gives the members 
of such committee no right to close the church or oust the vicar, and still less to j 

appoint a priest not under the discipline and obedience to ihe Church of Rome. # 

MARIAN PlLLAI v. BISHOP OF MYLAPORE ... ... .. XVII 447 

District Municipalities Act (Madras) — *" 

IV of 1884— 

ss. 47, 63. Land tax — Land unappropriated to buildings. A Municipal Council 
under the Madras District Muncipalities Act has no power to levy a tax on any, 
land exceeding sevon and-a-half per cent, on the annual value of such land. The 
meaning of the term “ lands unappropriated to any building ” in Madras District 
Municipalities Act, s. 63, clause (2) considered. 

Clarke v. Chairman, Ootacamund Municipal Council ... XVIII 310 

ss. 53, 59, 69. Letters Patent of the High Court , s. 15 —Appeal — Profession tax — 

Trader — Provincial Small Cause Courts Act — Act IX of 1887, ss. 25^ 27. A 
petition fdfr revision preferred under Provincial Small Cause Courts Act, s. 25, 
was heard and dismissed by one of the Judges of tho High Court acting under 
the rules of Court framed under s. 13 of the Charter Act. The petitioner preferred 
an appeal under Letters Patent, s. 15 : Held , that the appeal was not barred 
under Provincial Small Cause Courts Act, s. 27, and was maintainable. One who 
makes it his business to sell the produce of his own land for profit is a trader 
within the meaning of Madras* Act IV of 1884, provided the sales are conducted 
in a shop or place of business : Held by PARKER, J., that one who has paid 
profession tax as a Sheristadar in one municipality is not on that account 
exempted from paying a further tax in respect of a trade carried on by him in 
another municipality under Act IV of 1884, Madras. 

Venkata Keddi v. ta*lob * ... ... ... ... XVII 100 

a. 53, sch. (a). Profession tax — District Court pleader — Court situated outside 
municipal limits. The plaintiff, who was a pleader, lived and had his office and 
occasionally practised in Courts within the limits of the Municipality of Salem, 
but ho claimed to bo entitled to the refund of a sum levied on him for profession 
tax under the District Municipalities Act for tho reasons that he practised as a 
District Court pleader and that the District Court was situated outside tho muni- 
cipal limits : Held, that the plaintiff was liable te pay profession tax to # tho 
Municipality of Salem. 

RAM AS AMI AYYAR V . MUNICIPAL COUNCIL OF SALEM ... ... XVIII- 183 
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District Municipalities Act (Madras)— (continued.) 

IV of 1884 — (continued.) 

s. 55. Profession tax — What amounts to an exercise of profession or the holding of 
office under the section. An officer, whose head-quarters are within a municipality, 
doos not ipso, facto exercise his profession or hold such office or appointment 
within the municipality so as to render himself liable for the i’a>>mont of pro- 
fession tax under Madras Act IV of 1884. Accordingly an officer who is not 
personally present at his hcaal -quarters in the course of duty for a period of sixty 
days in the half-year is not liable for the tax under s. 55 of the Act. 

CHAIRMAN, ONGOLE MUNICIPALITY v. MOUNSEY ... ... XVII 453 

DiYoroe — 

Caste custom —Whether immoral and therefore invalid or not. There is nothing 
immoral in a caste custom by which divorce and re-marriage are permissible on 
mutual agreement, on one party paying to the other the expenses of the latter’s 
original marriage (parisam). 

Sankaualingam Chetti v. Subban chetti ... ... ... XVII 479 

Divorce Act — 

IV of 1869— 

s. 7. Nature of the marriages contemplated by the Act— Monogamous marriage. 

The petitioner and his wife married according to the rites of the Hindu religion. 

The wife subsequently left her husband and lived in adultery with another man. 

Both the husband and wife subsequently became Christians, but the wife 
continued to live m adultery. The husband sued under Act. IV of 1809 for the 
dissolution of the marriage: Held that, having regard to s. 7, the marriages 
contemplated by the Act are those founded on the Christian principle of a 
union of one man and one woman to the exclusion of others, and that conse- 
quently the Act does not contemplate relief in cases where the parties have 
been married under the rites of Hindu law, a Hindu marriage not being a 
monogamous one. llyde v. flyde and Brinkley v: Attorney-General cited and 

* followed. Gobardhan Dass v. Jasoclamoni Dassi dissented from. 

• Thapita Petek v. Thapita Lakshmi ... ... ... XVll 235 

Easement — 

^ Suit for injunction — Privacy , invasion of. The invasion of privacy by opening 
windows is not a wrong for which an action will lie. 

SAYYAD AZUF V. AMEERUHIBT ... ... ... ... XVIII 163 

By cusicmi. Water rights — Landlord and tenant. The plaintiffs were lessees from a 
zajnindar of his entire zamiridari and were in occupation of lands depending for 
irrigation on a tank into which a natural stream emptied itself. The defendants were 
tenants in thezamiudari, holding (under a lease prior to that of the plamtiits) land 
supplied with water by an irrigation channel from the stream. The defendants 
erected a darn across the stream when it was low, and this had the effect of divert- 
ing all the water into the irrigation chanuel supplying their land. In a suit for 
an injunction that the dam be removed, the lower Appellate Court upheld a plea 
by the defendants that the dam had been erected in exercise of an established 
customary right of easement : Held, that tho customary casement assorted by 
the defendants was not unreasonable, and was enforceable by them against the 
lesseos of the zamindar. 

Ore v. Raman Chetti ... ... ... XVIII 320 

Estoppel— 

Civil Procedure Code , ss. 278, 283 — Transfer of Property Act — Act IV of 1882, s. 85 
— Non-joinder of puisne mortgagee in a mortgage suit — Mortgage decree — Claim in 
execution to mortgage premises. A mortgagee sued on his mortgage and obtained 
a decree against the mortgagor for the principal, together with the interest accrued 
due thereon, and for the sale of the mortgage premises in default of payment. A 
second mortgagee, who was not a party to the suit, intervened in execution, 
alleging that tho land was not liable to be attached and sold by reason of his 
mortgage, and the Court made an order recognising the priority of tho decree- 
holder’s lien and giving to tho second mortgagee the opportunity of discharging 
it. No suit was brought to question this order. Tho first mortgage was not paid 
off and the mortgage premises were brought to sale. The purchaser, who was 
the first mortgagee, now suod for possession of the laud and his claim was resisted 
by the second mortgagee : Held , (1) that the nou-joindor of the present defendant 
in the suit on the mortgage constituted no bar to tho present suit ; (2) that the 
second mortgagee was estopped from now re-assorting his claim. 

KRISHNAN v. CHADAYAN KUTTI HA,TI ... ... ... XVII 17 
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Estoppel — ( continued .) ' • 

Evidence — Limitation of the doctrine in respect to a party suing as the representative 
of another — Stamp Act — Act I of 1879, s. 39 — Whether secondary evidence of a lost 
document can be admitted on payment of penalty. Where a person claims pro- 
perty as the representative of another, the doctrine of estoppel cannot apply to 
representations made by any one except that other person. In the case of a lost 
document no penalty can be levied and secondary evidence admitted, for s. 39 
of the Stamp Act presupposes that the document on whtch a penalty can he paid 
is forthcoming. Kopasan v. Shamu followed. «■ * 

Rang a Bau t>. Bhavayammi ... ... ... ... XVII* 473 

Execution — Fraud in conducting a sale in contravention of agreement between 
creditor and debtor — Estoppel of judgment-debtor by previous petition. The fact 
that a judgment-debtor, who petitions to have the sale in execution of the decree 
against him set aside on the ground of fraud and irregularity, has, in a petition 
made previous to the sale asking for its adjournment, made no mention of the 
irregularities now relied on does not create an estoppel. Tkahoor Mahatab Deo v. 
Leelanund Singh followed. 

Raman v. Kunhayan ... * ... ... ... ... XVII 304 

Evidence— * 

Estoppel — Limitation of the doctrine m respect to a partg suing as the representative 
of another — Stamp Act — Act 1 of 1879. s. 39 --Whether secondary evidence of a lost 
document can be admitted on payment of penalty. Where a person claims property 
as the representative of another, the doctrine of estoppel cannot apply to 
representations made by any one except that other person. In the case of a lost 
document no penalty can be levied and secondary evidence admitted, for s. 39 of 
the Stamp Act presupposes that the document on which a penalty can be paid is 
forthcoming. Kopasan v. Shamu followed. 

RANGA RAU v. BHAVAYAMMI ... ... % ... ... XVII 473 

Religious endowments — Gosami mutt— Grant by the head of the mutt to his brother 
for his maintenance — Suit by a successor to recover the laud —Limitation Act — Act f 

XV of 1877, s. 10— Yadasts from revenue officials. In 1541 a village was granted 
to the head of a Gosami mutt to be enjoyed from generation to generation, and the 
deed of grant provided that the grantee was " to improve the mutt, maintain the ^ 
charity and be happy.” The office of head of the mutt was hereditary in the 
grantee’s family. In 1866 an inam title-ckod was issued to the then head of the 
mutt, whereby the village was confirmed to him and his successors tax-free, to be 
held without interference so long as the conditions of the grant are duly fulfilled. t 
Yadasts addressed by Tahsildars to the then head of the mutt in 1872 and 1882* 
were put in evidence to show what the object of the grant was. It was found 
regard being had i»o usage, that the trust* of the institution were the upkeep of the 
mutt, the feeding of pilgrims, the performance of worship, the maintenance of a 
watershed and the support of the descendants of the grantee. From before 1840 it 
had been usual for the head of the mutt for the time being to make grants to his 
brothers or younger sons for tbeir maintenance. In 1842 the father of the present 
plaintiff, bfeing then the head of the mutt, granted certain lands in the village above 
referred to to his younger brother, the deed of grant being in terms absolute. The 
grantee died about thirty years before the suit and the lands in question came 
into the possession of his widow (defendant No. 1) and a mortgagee from her 
(defendant No. 2) respectively. In 1863 the plaintiff’s father placed certain other 
lands in possession of defendant No. 3, who paid rent therefor and received pattas 
for some years from the plaintiff. In a suit by the plaintiff for possession of the 
lands in the possession of the defendants it was pleaded, inter alia that the grant 
of 1813 was binding on him and that defendant No. 3 had a right of permanent 
oceupauc\ : Held, (1) that the suit was noi barred by limitation ; (2) that the 
yadasts above referred to were admissible as indicating the general consciousness 
as to the nature of the grant of the village ; (3) that the grant was an endow- 
ment in trust for the mutt and the charities connected therewith, and not merely 
a grant of property to the original grantee, on which certain trusts wero engrafted 
so as to impose on bin. an obligation to apply a portion of the income of the 
village to those trusts ; (4) that tho grant of 1843 was valid tor the lifetime of 
defendant No. 1 (who had become In marriage part of the family of a descendant 
of th<* original grantee) but that the property comprised therein was liable to revert 
to the representative of the rnutt on her death ; (5) that the plaintiff, althoqgh 
he had issued pattas. was entitled to recover possession of the lands [occupied by 
defendant No. 3 and not to receive rent from him merely. 

BATHIANAMA BHAKAT1 V. SAKAVANABAGT AMMAL ... ... XVIII 266 
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Evidence Act— 

I of 1872— 

SB. 17, 18. Sale qfmittah for arrears of revenue — Purchase by Government — Subse- 
quent sale by Government — Suit by owner of a share in the mittah few cancellation 
of second sale — Revenue Recovery Act ( Madras ) — Act II of 1804 , ss. 88, 59 — 
Limitation. The plaintiff was ihe owner of a share in a mittah which was sold 
on 15th February 1886 for arrears of revenue and bought by Government, who, 
on 16th June 1886, sold it; to the first defendant, notifying the resale in the form 
p?iescribed un&er Madras Act II of 1864. The first defendant subsequently 
resold portions of the mittah to defendants 8 and 5 to 8. The plaintiff sued 
for cancellation of the second sale so far as his share was concerned, instituting 
a suit for this purpose on 81st March 1890: Held, (1) that the sale of J 0th 
June 1886 was not a sale under s. 38 of Act II of 18G4, although Llie notification 
of the sale was in the form prescribed by that Act, but a sale by Government 
of property that had become its own by reason of the purchase at the prior 
sale of 15th February ; (2) that even assuming the sale of 16th Juno 1886 to have 
been a sale under s. 38 of Act II of 1861, the suit was timo-barred under s. 59 of 
that Act, since it should have been brought within six months from the date of 
plaintiff’s majority, vie., 29th November 1888, rts proved by his horoscope, which 
had been a public record from a period ante litem motam , was relied upon by tin- 
defendants in the present suit, and was put in as an ‘admission’ undci the Indian 
’Evidence Act, ss. 17 and 18. Ram Na*mn A allia v. Monee Bibec and Satis Ckundn 
Mukliopadhya v. Mohendrn Lai Pat huh distinguished: (3) that the limitation 
prescribed by s. 59 of Madras Act TT of 1864 is applicable to sales which are illegal 
by reason of contravening some express law, as well as to sales which are irregular. 

Gobind Lai Roy v. Ramjanan Misser relied on. 

Raja Goundan v. Raja Goundan ... ... . . ... XVIJ 134 

s. 30. Confessions of co-accused — Corroboration — Material particulars— Abetment 
— Penal Code, s. 109. Where the only evidence against two prisoners ace-used of 
murder directly implicating them in the commission of the crime consisted of 
, confossional statements made by them before the Committing Magistrate, which 
were subsequently retracted, and the statements in such confessions were corro- 
borated in material particulars by other evidence on the record : Held, that the 
evidence was sufficient to support a conviction. 

QUEEN-EM1\RESS V. RARU NAYAR ... ... ... ... XIX 482 

s. 35. Hindu law — Sale of a coparcener's share — Claim of coparceners on proceeds 
— Remuneration for management— Judgments and private documents — Civil Pro- 
cedure Code — Act XIV of 1882, ss. 2, 215, 540 — Provisional decree — Admission 
made arguendo. In a suit for partition of family property it became necessary 
for the plaintiff to prove that his grandfather had boon adopted by A, and he ten- 
dered in evidence judgments from which it appeared that A’s brother, who was 
the grandfather of defendant No. X, had sued to recover moneys duo to A, alleging 
that the adopted son was an infant living under his protection. An adoption of 
the father of the defendant No. 1 by I) was also put in issue, and to prove it 
defendant No. 1 tendered in evidence decrees in which the alleged adopted son 
was so described and also other documents (to which neither defendant No. 5 who 
denied the adoption, nor his father was a party) where the same description was 
used. It appeared that one of the deceased coparceners had sold to a stranger his 
undivided share in almost all the immoveable property of the family, and with 
part of tho proceeds had discharged some debts and with the rest had purchased 
certain lands, now claimed by his widow as his separate property. One of 
the defendants claimed to be credited with a sum payable to him as tho manag- 
ing coparcener under a deod of management to which the plaintiff was not 
a party. A docree was passed declaring the share to which the plaintiff and 
some of the defendants were entitled in the family property, but reserving 
all other questions involved in the suit : Held , (1) that the decree was a 
provisional decree and was subject to appeal, but that it was irregular in 
form, in that it should have contained declarations as to all the rights and liabili- 
ties which had been adjudicatod on and directions as to the accounts and enquiries 
remaining to be taken and made ; (2) that the documents tendered in evidence of 
the two adoptions above mentioned respectively, were admissible in evidence ; 

(3) that the proceeds of the sale of the coparcener’s share, so far as they were in 
excess of the requirements of his creditor’s equity, were not divested of the 
character of co parcenary property , and the lands purchased therewith were conse- 
quently property subject to partition and not separate property as contended by his 
widow ; (4) that the claim under the deed of management was not valid against the 
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Evidence Act — (continued.) h 

* I of 1872 — (continued.) 

plaintiff. Per cur : Tho opinion expressed by a vakil in tho course of argument 
adversely to a claim which ho undertook to advocate is not binding on his client. 
KRISHNASAMI AYYANGAR V * RAJAGOFALA AYYANGAR ... ... XVIII 73 

b. 92. Contract t Act — Act IX of 1872, s. 30 — Contractu to buy and sell Government 
promissory notes — Whether wagering contracts or not — Admissibility of oral 
evidence to contradict the nature of a contract in writing. A, on various occasions, 
agreed to sell to B (a sowcar) certain amounts of Government of India promissory 
notes, amounting in all to 4£ lakhs, for delivery on the following 30th of Novem- 
ber. On the 28th of November B agreed to sell and A to buy 4J lakhs worth of 
the notes for delivery on the 30th of November. A did not perform his qpntract 
to sell, and B sued him for damages, amounting to Hs. 7,109-0-0, being the 
difference between the price at which he (B) had agreed to buy, and the price at 
which he had agreed to sell. A denied that tho transactions were bond fide 
contracts made in the ordinary way of business, and pleaded that the real contract 
was only to pay differences as ascertained by the price of the Government paper on 
the 30th of November, and that such a contract being, by way of wager, was void 

* under s. 30 of the Indian Contract Act: Held, per DAVIES, J., that neither 
party intended bona fide purchases and sales for delivery, and that, therefore, the 
contract was void as a wagering contract : Held on appeal , (1) that the burden 
of proof, that the agreements were wagers, i e. t that they were not in substance 
what they were in form, lay on A. as iho party so alleging ; (2) that, oral evidence 
is admissible to show that an agreement in writing to sell is really only ail 
agreement by way of wager. ( See Indian Evidence Act, s. 92) Anupchand 
Hemchand v. Champsi Vgcrchand followed ; Juggcrnauth Sew Bux v. Ham Dyal 
dissented from; (3) per MUTTUSAM1 AYYAR, J., that, it being proved on the 
evidence that it was the defendant’s intention at the time he contracted to sell to 
pay differences only, the plaintiff either knew of this intention or he did not. In 
tho former case the contract was a wager and therefore void, and in the latter 
there was no consensus as to a matter which was of tho essence of the contract, • 
and therefore no valid contract ; (4) per BEST, J., that a contract is not a wagering 
contract unless it is the intention of both parties at the time of entering into the 
contract not to call for or give delivery from or to oach other ; (see Tod v. 
Lakshmidas Purshotamdas and Grizcwond v. Blane and that no such common 
intention having been proved, the contract was a valid one. 

Eshoor Doss v. Venkatasubba Baij ... ... ...XVII 480 

Execution — 

Fraud in conducting a sale in contravention of agreement between creditor and debtor 
— Estoppel of judgment-debtor by previous petition. The fact that a judgment- 
debtor, who petitions to have the sale in execution of the decree against him set 
aside on the ground of fraud and irregularity, has, in a petition made previous to 
the sale asking for its adjournment, made no mention of the irregularities now relied 
on does not create an estoppel. Thakoor Mahatab Deo v. Leelanund Singh 
followed .« 

Raman v. Kunhayan ... ... ... ... ... XVII 304 

Malabar Law — Partition of tarwad — 'Decree against karnavan on tarwad debt before 
partition— Execution after partition. The karnavan of a Malabar tarwad borrowed 
money for purposes which rendered the debt binding on the tarwad. The creditor 
obtained a decree against the karnavan in 1879. In 1882 a partition of the tarwad 
property took place. In 1891 property which had fallen on partition to the present 
plaintiff’s share was attached and brought to sale in execution of the decree of 
1879. He was not joined as a party hi the execution proceedings : Held , that the 
Court-sale did not bind the plaintiff. 

Kunhappa Nambiar V. Shrxdevi Kettilamma ... ... XVIII 451 

Partition by Collector — Civil Procedure Code , ss. 265, 360 — * Jurisdiction of Court to 
hear objections to the divisions ordered by Collector. Where a decree for partition 
of an estate ha« been transmitted by the District Court to the Collector for 
execution under s. 265, Civil Procedure Code, ttie Court that xpade the decree 
is nc$ deprived of its judicial power to hear and decide objections to the division % 
of the estate made by the Collector. 

Cbinna Sretayya v . Krjshnavanamma ... ... ... £IX 485 

Widow in possession of her late husband's land — Sale of the land in execution of a 
personal decree obtained against the widow — Suit by the nephew and reversioner of 

* the deceased husband to recover the land from the purchaser. A Hindu widow 
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Execution— ( continued.) 

sued to recover certain land which belonged to her late husband from his brother. 

The suit was compromised by means of a razinamah, one of the terms of which 
was that the widow should remain in possession of and enjoy the property, but 
should not alienate it without the brother’s permission. Subsequently a personal 
decree was obtained against the widow, and the land being sold in execution, 
was purchased by the defendant in the present suit, in which the fyst plaintiff 
was the nephew and revcrsiener of the deceased husband : Held , that the suit 
agaiqpt the widow being on a personal claim, only her limited interest in the 
property was sold in execution, and that consequently the plaintiff was entitled 
to the property. Jugul Kishori v. Jotendro Mohun distinguished, and the 
principle in Baijun Doobey v. Brij Bkookun hall Anmsti applied. 

NARANA MAIYA v. VA8TEVA KARANTA ... ... ... XVII 208 

Execution sale— 

Portion of the property sold belonging to a stranger — Civil Procedure Code — Act XIV 
of 1882, ss. 818, 315 antf 816 — Bights of a purchaser in an execution sale . Where 
a Court-sale in execution of a decree is not vitiated by fraud, the only extent to 
which the purchaser can claim relief is that indicate by s. 315 of the Civil Proce- 
dure Code. The effect of ss. 313, 315 and 318 of the Code is that the right, title • 

and interest of the judgment-debtor, passes to tho purchaser at a Court-sale sub- 
ject, howover, to the condition that the purchaser may recover back his purchase 
money when he finds that the judgment -debtor has no saleable interest at all. 

The implied warranty of title in respect of sales by private contract cannot be 
extended to Court-sales except so far as such extension is jusUmed by the processual 
law in India, viz., by s. 315 of the Civil Procedure Code. Dorab Ally Khan v. 

Abdool Azeez followed. 

SUNDARA GOPALAN V. VENKATA VARADA AYYANGAR ... ... XVII 228 


Foreign judgment — 

Decree “ in absentem ” — Submissfbn to jurisdiction. The plaintiff brought a suit in 
* the French Court at Karikal against the defendant, a British subject, resident in 
• British India. The defendant employed a Vakil to defend the suit, but on the case 
coming on for hearing the Vakil stated he had no instructions, and an ex parte decree 
was passed. An application by the defendant to have the decree set aside was held 
to be time-barred. The plaintiff now brought a suit on the judgment of the French 
Court to recover the amount decreed to him : Held , that the suit was not main- 
tainable for the reason that the decree had boon passed against tho defendant in 
absentem by a Foreign Court, to which he had not submitted himself. Semble : 
oven if the foreign judgment had not been entirely invalid as against the defen- 
dant, the British Court would have had jurisdiction to disallow an item of 
claim allowed by the Foreign Court on account of prospective damages which was 
unsupported by evidenoe. 

Si VAR AM AN CHETTI V. IBURAM SAHEB ... ... ... XVIII 


Forest Act (Madras) — 

V of 1882— 

ss. 2, 4, 10 and 14. Claim to percentage of forest income —Pensions Act — Act XXI II 
of 1871, s. 4 — ‘ Civil Court' — Jurisdiction of Forest Settlement Officer — Juris - 
diction of Appellate Court. A claim to a percentage of forest income is not a 
claim to forest produce under Madras Act V of 1882, nor is it a claim to a right 
specified in s. 4 of that Act. A Forest Settlement officer has no jurisdiction to 
entertain a suit in which such a claim is made, and such a suit brought by dis- 
charged forest karnams is barred by s. 4 of the Pensions Act. A Forest Settle- 
ment officer is a 4 Civil Court’ for the purposes of the Pensions Act. If a Court of 
limited jurisdiction exceeds its powers and adjudicates on a claim over which it has 
no jurisdiction, the Court (if any) which exercises appellate jurisdiction over it if* 
bound to entertain an appeal preferred against the lower Court’s decision and to 
correot the error. A Court of competent appellate jurisdiction in such a case is 
not bound by an order made without jurisdiction by a Collector on an appeal 
to him in the same, suit. Submission by the parties to his jurisdiction cannot 
give a Forest Settlement officer jurisdiction in a case whore he has no inherent 
1 jurisdiction. 

SECRETARY OF STATE FOR INDIA 0 . VYDIA PlLDAI ... ... XVII 

Burden qf proof — Shifting of burden of proof— Limitation Act — Act XV of 1877, art. 
149. Portions of certain land, which had been taken up by Government as forest 
reserve, were claimed by one who had admittedly been in possession and enjoy, 
ment of them for thirty years. The Government failed to establish any subsisting 
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Forest Act (Madras) —( continued.) ' < 

V of 1882 — (continued,) 

title of its own : Held , (1) that the burden of proof had been shifted on to the 
Government and had not been discharged and accordingly that the claim should 
be allowed ; (2) art. 149 of the Limitation Act applies only to suits brought 
by, or on behalf of, the Secretary of State. 

SECRETARY CP STATE FOR INDIA v. KOTA BAPANAMMA ... ... XIX 165 

Fraudulent conveyance— * n 

Collusive decree— Fraud on creditors— Fraudulent purpose carried out — Suit bv legal 
representative of the fraudulent transferor and judgment-debtor to set aside convey- 
ance and restrain execution of decree. A, with the intention of defeating and 
defrauding his creditors, made and delivered a promissory note to B without 
consideration, and collusively allowed a decree to be obtained against him on the 
promissory note, and convoyed to B a house in part satisfaction of the decree : 
and it appeared that certain of A’s creditors wore consequently induced to remit 
parts of their claims. A having died, his widow and legal* representative under 
Hindu law, now sued B to have the promissory note and the conveyance set 
aside and to have the defendant restrained by injunction from executing the 
decree : Held , (1) that the plaintiff was not entitled to relief in respect of the 
promissory note and the decree, although she was not personally a party to the 
fraud, inasmuch as she claimed through A by whose contrivance and collusion 
the defendant was enabled to obtain tbe decree ; (2) that the plaintiff was not 
entitled to have the sale set aside inasmuch as there had been at least a partial 
carrying into effect of the illegal purpose in a substantial manner. 

RANGAMMAL V. VENKATACHARI ... ... ... ... XVIII 378 

Grant of portion of impartible zemindari— 

Construction of instrument of grant — Absolute grant — Creation of separate estate in 
favour of grantee as between him and grantor— Restriction in instrument contraven- 
ing Hindu law of succession. In a suit for the recovery of possession of an estate, 
it appeared that the estate in question had formerly formed a portion of an impar- 
tible zamindari, but had been granted, in the year 1845, by the plaintiff's father 
to hiH younger brother, in whose name the estate was registered in the Collector’s 
books as a separate estate. The instrument of grant provided (inter alia ) that in 
case of failure of self-begotten male issue in the grantee’s line, the immoveable 
property of the grantee should be put in possession of the grantor’s line. On the 
death of the first grantee, the property passed into the possession of his two sons, 
and on the death of the elder son it came into the possession of the younger son. 

On his death, without male issue, the estate passed into the possession of his 
widow, defendant in the present suit. The plaintiff contended that the grant 
made to respondent’s father-in -Law was a maintenance grant ; that under its 
terms the estate reverted to his father (now deceased) on the death of respondent’s 
husband, when there was a failure of male heirs in his branch ; and that, notwith- 
standing the grant the members of the two branches did not cease to be 
coparceners, and that consequently the right of survivorship of the plaintiff 
attached'to the exclusion of the defendant : Held, that, on the construction of 
the instrument of grant, the estate became, by virtue of that instrument, the 
separate and absolute property of respondent’s branch of the family, and that the 
provision in that instrument purporting to create a special right of reversion in 
case of failure of male issue contravened the principle laid down in tbe Tagore 
case and was inoperative. 

Sri Ra.ta Rau Venkata Kumara mahipati Surya rau v. Sri Raja Rau 
Chellayammi ... ... ... ... ... XVII 

Guardian and ward— 

Guardian's power to acknowledge a debt due by the minor , when not barred by limit- 
ation at the date of the acknowledgment. A guardian has authority to acknowledge 
a debt on the part of the minor, provided that the debt is not barred by limitation 
at the date of the acknowledgment. Chinnayav. Gurunatham followed. Wajibun 
v. Kadir Buksh disapproved. 

SOBHANADRI APPARAUt. SRIRAMULU ... ... ...XVII 221 

Guardian and Wards Act— 

VIIIo! 1890— 

s. 1, cl. (2). Scheduled Districts Act— Act XIV of 1874— Scheduled District — Agency 
Tracts. A petition o! appeal was presented to the Governor in Council against 
an ex parte order made under the Guardian andeWards Act, 1890, by the Agent 
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Guardian and Wards dot —(continwd.) 

VIII of 1890 — (continued.) 

to the Governor in the schodulcd district of Vizagapatam, the ground of the 
petition being that the petitioner’s vakil had not been heard. The appeal was 
referred to the High Court : Held , (1) that the Guardian and Wards Act, 1890, is 
in force in the Agency Tracts, although no notification to that effect had been 
made under the Scheduled Districts Act ; (2) that the High Court had jurisdiction 
to set«aside the eec parte order. 

CHAKRA PANI v. VARAHALAMM A ... ... ... ...XVIII 227 

Hereditary office — 

Regulation VI of 1831 (Madras), s. 3 — Jurisdiction of Revenue Courts. A suit for 
‘ Maniam ’ lands attached to the hereditary office of village carpenter is barred by 
the operation of s. 3 of Regulation VI of 1831. 

PALAMALAI PADAYAOHI V. SHANMUUA AUSAR1 ... ... ... XVII 302 

High Court— 

Poivers of, to make rules as to Small Cause Court —24 and 25 Vic., cap. 104, s. 15 — • 

Civil Procedure Code — Act XIV of 1882, s. 652 — Presidency Small Cause Courts 
Act — Act XV of 1882, ss. 6, 18, els. (a) and (c), 33. In 1885 the High Court made 
a rule under Presidency Small Cause Courts Act, s. 33, whereby it was declared that 
the granting leave to sue a defendant out of the jurisdiction under s. 18, els. (a) 
and (c> of that Act, was a non-judicial or ^wasi-judicial act within the meaning 
of that section and might be done by the Registrar of the Court of Small Causes, 

Madras : Held , that the rule was ultra vires and void. 

RAJAM 0HETT1 v. SE8HAYYA ... ... ... ...XVIII 236 

Hindu Law— 

Adoption — Adoptive mother under pollution — Subsequent dalta homam — Absence of 

^natural father at datta homam — Natural father and adoptive mother , members of 
the same gotram — Saraswati Brahmans — Estoppel. In a suit to recover possession 
of certain land to which the plaintiff claimed title as the adopted son of a deceased 

^Saraswati Brahman, it appeared that he had been taken in adoption by the widow 
of the deceased acting on the authority of her late husband, that datta homam 
was performed subsequently, and that the plaintiff had since been recognized as 
the adoptive son of the deceased, and had acted accordingly during a period of 
twenty-five years. The defendant was in possession under a claim of title as a 
reversionary heir, the widow having died shortly before suit. It appeared further 
(1) that the widow was under pollution at the time of the plaintiff’s adoption, but 
the pollution had ceased at the time of the datta homam ; (2) that the natural 
father was not present at the time of the datta homam, but his wife took 
part in the ceremony with his consent : Semble : neither of the last- mentioned 
circumstances invalidated the adoption, but qiuvre : whethor the adoptiou 
was not invalid for the reason that the plaintiff’s adoptive mother was by 
birth a. member of the same gotram as his natural father : Held on the evidence , 
that the defendant was estopped from denying the validity of the adoption. 

SANTA PPAYYA v . RANGAPPAYYA ... ... ... ... XVIII 397 

Adoption — Estoppel by conduct. A childless Hindu widow, aged 19, agreed with 
the plaintiff’s father to adopt the plaintiff, stating that her husband, who died 
at the age of 12, had given her authority to adopt. Subsequently she adopted 
the plaintiff and had his upanayanam performed in the adoptive family next day, 
and administered her husband’s property as the minor's guardian for about 18 
months, when she repudiated the adoption and refused to maintain the plaintiff ; 

Held, that, the adoption being invalid on the ground that the widow had not, as 
a fact, ^cted under authority from her husband, she was not estopped from deny- 
ing the adoption by the fact of her having treated it as effective for the period of 
18 months. In order that estoppel by conduct may raise an invalid adoption to 
the level of a valid adoption, there must have been a course of conduct long 
continued on the part of the adopting family, and the situation of the adoptee in 
his original family must then become so altered that it would he impossible to 
restore him to it. Oopalayyan v, Raghupatiayyan followed. 

PARVAyBAYAMMA V. RAMAKRISHNA RAU ... ... ... XVIII 148 

Alienation of part of family property by one brother — Suit by another brother for par- 
tition of his share of the property alienated. The plaintiff sued for partition and 
delivery to him of his share of a plot of land sold by defendant Ho. 1 his undivided 
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Hindu Lav — ( continued .) f 

brother to defendant No. 3. The land in question formed only part of the property 
of the family of the plaintifl and defendant No. 1 : Held, that the plaintiff was 
entitled to maintain the suit. 

8UBRAMANYA CHETTYAR V . PADMANABHA CHETTYAK ... XIX 267 

An only son given in adoption by his widowed mother — Estoppel — Specific Relief 
Act— ’Act 1 of 1877, s. 42 — Suit for declaration by a remote reversioner — Parties . 

The plaintiff, claiming a remote reversionary interest in the 9 estates of a 
deceased Hindu, sued for a declaration of the invalidity of an adoption made 
by the widow. It appeared that the nearer reversioners (who were in the 
first instance joined as defendants in the suit) refused to call in question the 
validity of the adoption and that the plaintiff himself had concurred in it at the 
time when it took place. It appeared further that the alleged adopted son had 
been given in adoption by his widowed mother, and also that he was an only son : 

Held, (1) that the plaintiff was entitled to bring the suit without proof of fraud on 
the part of the nearer reversioners ; (2) that the nearer reversioners were rightly 
impleaded in the suit ; (3) that tho plaintiff was not estopped from impugning the 
adoption by reason of his conduct at the time when it took place ; (4) that the 
• adoption was not invalid under Hindu law. Sqpible : A Hindu widow can give her 
son in adoption without special authority from her husband. 

Gurulingaswami V. RAMALAKBHMAMMA ... ... ...XVIII 53 

Attachment before judgment — Suit against one member of undivided Hindu family 
— Death of defendant before decree — Right of survivorship. Where, in a suit 
against one member of an undivided Hindu family, uot as representing the family, 
there is an attachment before judgment of family property, and the defendant 
dies before decree is passed, the right of survivorship takes effect before the 
attachment becomes effectual for the purpose of execution. Sadayappa v. 
Ponnama followed. 

RAMANAYYA V. RANGAPPAYYA ... ...» ... ... XVII 144 

Construction of will — Condition — Bequest to daughiers — Meaning of the ivords “ have 4 
issue A testator, after providing that his two daughters should, after their e 
marriage, remain in his family taking the income of his property without dividing 
it, and that, if they should disagree, the income only should bo shared between 
them, added the following : — “ If both the said daughters shall have issue, they ’ -r 
shall divide the said properties equally. Tho>e who have no issue shall, as afore- 
said, enjoy the incomo for their lives, and those who have issue shall enjoy the 
whole property Held, to be the applicable principle, that, where the language 
of a will is clear and consistent, it shall receive its literal construction, unlefes 
there is something in the will itself to suggest a departure from it. Accordingly, 
the true construction was that the birth of issue was the event on which the abso- 
lute gift of a half share to either daughter was to take effect ; and that there was no 
reason for construing the words ‘ have issue ’ to mean 1 leave issue.' Therefore, 
under the will, one of the daughters, whose only issue died before her, took a 
heritable share, and that share did not go over, on her death, to her surviving 
sister, who had children. 

GURUSAMI PlliLAI V. SlVAKAMI AMMAL ... ... ...XVIII 347 

Contract Act — Act IX of 1872, s. 23— Marriage brokage contract — Public policy. 

An agreement to assist a Hindu for reward in procuring a wife, is void as being 
contrary to public policy. 

VAITHYANATHAM v. GANGARAZtT ... ... ... ... XVII 2 

Deed containing restrictions on inheritance invalid. A deed which attempts to 
create a new line of inheritance by excluding all heirs other than direct male heirs 
is contrary to Hindu law and invalid. 

LAKSHMAKKA zj. BOGGARAMANNA ... ... ... ... XIX 501 

Devadasi— Adoption by temple dancing woman — Right of adoptive daughter— *feivil 
Procedure Code, ss. 440, 568 — Suit by wfabit without a next friend — Evidence 
taken on remand. Suit by the adoptive daughter of a temple dancing woman, 
deceased, to compel the trustees of the temple to permit the performance of a 
certain ceremony, in view to her entering on the duties and emoluments attached 
$0 the office of her adoptive mother. The plaintifl was 17 years old at the time 
the suit was institued and she did not sue by a next friend. No objection was 
taken by the defendants, on the ground that the plaintiff could not sue without a 
next friend, until the case came before the Court of first appeal at which time the 
plaintiff had attained majority. On second appeal, the High Court directed the 
' return of a finding on the issue (previously framed but not tried) whether the 



INDEX. 


xlv 


« 


* PAGE 

Hindu Lav — (continued.) 

plaintiff's adoption was valid. Fresh evidence was taken and the finding was that 
the adoption was made with the intention that the girl should be prostituted while 
she was still a minor : Held, (1) that seeing no objection was taken to the suit on 
the ground that the plaintiff should have sued by a next friend, until after she had 
attained her majority , the irregularity was waived ; (2) that the lower Court had 
power to take additional evidence on the issue remanded ; (3) that the suit was 
not maintainable on the ground that the adoption of the plaintiff was made with 
a^ criminal intention. 

'kamalakshi v. RAMASAMI CHETTI ... ... ... ... XIX 127 


Grant of portion of impartible Zamindari — Construction of instrument of grant — 
Absolute grant — Or cation of separate estate in favour of grantee as between him 
and grantor — Restriction in instrument contravening Hindu law of succession. 

In a suit for the recovery of possession of an estate, it appeared that the estate in 
question had formorly formed a portion of an impartible zamindari, but had been grant- 
ed, in the year 1845, by the plaintiff's father to bis younger brother, in whose name the 
• estate was registered in the Collector’s books as a separate estate. The instru- 
ment of grant provided (inter alia) that in casa of failure of self-begotten male 
issue in the grantee's line, the immoveable property of the grantee should be put in • 
possession of the grantor’s line. On the death of the first grantee, the property 
passed into the possession of his two sons, and on the death of the elder son it 
came into the possession of the younger son. On his death,, without male issue, 
the estate passed into the possession of his widow, defendant in the present 
suit. The plaintiff contended that the grant made to respondent’s father-in-law 
wa^a maintenance grant ; that under its terms the estate reverted to his father 
(now deceased) on the death of respondent’s husband, when there was a failure of 
male heirs in his branch ; and that, notwithstanding the grant, the members of 
the two branches did not cease to be coparceners, and that consequently the right of 
survivorship of the plaintiff attached to the exclusion of the defendant : Held-, 
that, on the construction offthe instrument of grant, theestato became, by virtue of 
that instrument, the separate and absolute property of respondent’s branch of the 
family, and that the provision in that instrument purporting to create a special 
right of reversion in case of failure of male issue contravened the principle laid 
down in the Tagore case and was inoperative. 

Shi Raja Rau Venkata Kumara Mahipati Sukya Rau v. Shi Raja Rau 
Ohellayammi ... ... ... ... ... XVII 150 


lllatinn son-in-law — Inheritance — Survivorship. The father since deceased of the 
second defendant took into his family an IJlatom son-in-law. who died, leaving a 
son. After the death of the son, one of his two daughters (who were his only 
children) sued to recover a one- fourth share of the property left by the second 
defendant’s father : Held , that the plaintiff was entitled to recover, in the absence 
of proof of a custom by which the rights of the plaintiff’s father should have passed 
by survivorship to the second defendant. 

Malla Reddi v. PADMAMMA ... ... ... ... XVII 48 

Illegitimate son — Maintenance. Under the Mitakshara law an illegitimate son is 
oiititled to maintenance as long as he lives, in recognition of his status as a 
member of his father’s family and by reason of his exclusion from inheritance 
among the regenerate classes. The maintenance decreed to an illegitimate son may 
be secured on the family property, 

ANANTHAYA v. VISHNU ... ... ... ... ...XVII ICO 

Impartible raj — Custom of inalienability , evidence of — Dayadi pattam. The holder 
of the impartible palayam of Ammayanayakanur transferred his estate to his wife 
by a deed of gift. The transferor had besides a son numerous dayadis, and some 
of the latter now sued for a declaration that the gift was not binding on them. • 

The law of succession admittedly applicable to this palayam was the rule of 
dayadi pattam, according to which the person entitled to succeed on the death of a 
palayagar is the senior in age of his dayadis descended from one of three brothers, 
who originally formed a joint family together and were the founders of three lines 
in the family. The person entitled under this rule to inherit on the death of the 
transferor was one of the plaintiffs in the suit. It was contended that the palayagar 
had no proprietary right in the estate, but held the office of manager merely ; but 
this contention was overruled. It was further contended that the estate admittedly 
impartible was by custom inalienable also : Held , on the oral and other evidence 
adduced in the ease, and with reference to admissions made by the transferor and 
to his conduct, and on its appearing that eight out of the nine predecessors of the 
transferor had left either sons or widows, but nevertheless that for three centuries 
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there had beeu no sale or gift, that the custom of inalienability was established, 
and that the gift in question was accordingly invalid as against the plaintiffs. 

Sartaj Kuari v. Deoraj Kuari discussed and explained. 

SlVASUBR*MANIA NAICKER v. KllISHNAMMAL ... ... ...XVIII 287 

Inheritance according to the Mitakshara, Chap. II, s. 6 — Succession of bandhu— Pri- 
ority of motlier's half-brother over sons of father's paternal aunt. The statement of 
bandhus entitled to inherit given in the Mitakshara, Chapter II, s^ 6,* is not 
an exhaustive one. The maternal uncle of the deceased is omitted, but the sons * « 
of that uncle are specified. The omission to mention a maternal uncle does not 
signify that he is excluded from the first class of bandhus. The grounds of 
the judgment in Gridhari Lai Hoy v. The Government of Bengal apply, not 
only to the heirship.of a maternal uncle as against the claim in default of heirs, 
but also apply equally to questions between nearer and more romote bandhus. A 
maternal uncle is, accordingly, an heir, though not specified in the Mitakshara list, 
and he also has priority ovor the sons and grandsons of the paternal aunt of the lather 
of the deceased, who are more remote than he is. A mother’s brother by the half- 
blood stands on the same footing as her whole brother in regard to priority ovor 
the more romote bandhus. A half-brother may bo postponed to a whole brother, 
but there is no ground for his postponement to more distant kinsmen. 

MUTHUSAMI MUDALIYAR V. SlMAMBEDU MUTHUKUMARASWAMI MUDA 

LIYAR ... ... ... ... ... ... XIX 405 

Inheritance — Bandhu ex parte paterna — Bandhu ox parte materna — Limitation — 
Adverse possession — Alienation of an infant's property by his mother and guardian. 

Suit filed in 1891 to recover possession of certain land, the property of a Hiudd, 
who died an infant, leaving him surviving his adoptive mother, who entered into 
possession and enjoyed tho property till hor death in 1890. It appeared (1) that 
in 1861 tho deceased and his adoptive mother had convoyed absolutely certain of 
the properties to the widow of one of his first cousins on his adoptive father’s side 
for her maintenance and that of her daughter, and that it had been assigned by 
her to A. B and C ; (2) that other portions of the proper ia had boon conveyed 
in 1889 by the same persons, with the concurrence of D, as a gift to the daughters 
of the adoptive sisters of the deceased ; (3) that D was the son of a sister of the 
adoptive mother. The plaintiffs were grandsons of the brother of the deceased’s 
adoptive father, being respectively the sons of his daughters : Held , (1) that the 
plaintiffs being bandhus ex parte paterna wore preferential heirs to D who was a 
bandhu ex parte materna ; (2) that the sisters’ daughters had no title whether by 
the law of inheritance or under the gift asserted by them ; (3) that the plaintiffs’ , 
claim to the lands in tho possessions of A, B and C was barred by limitation. 
SUNDRAMMAL V. RANGA8AMI MUDAL1AR ... ... ...XVIII 193 

InJieritance — lllatom adoption— Sapratibandha praiicrty. There is no evidence that 
the custom of illatom adoption exists among the Kondarazu caste of Lbo Vissagapa- 
tam district. Sapratibandha (liable to obstruction) property vests in the heirs in 
existence at the time the inheritance opens, and is not subject to variation by 
the subsequent birth of any co-heir. 

NARaSIMHA RAZU v. VEERABHADRA R.VZU ... ... ...XVII 287 

Inheritance— Impartible estate— Adoption by a zamindnr in conjunction with one of 
his two wives — Right to succeed to adoptive son. The holder of the impartible 
Zamindari of Uthumalai, who married two wives, subsequently made an adoption 
in conjunction with his junior wife. The zamindar died in August 1891, and 
the adopted son died an infant without issue in December of the same year : 

Held, that the junior wife, having taken part in the adoption, was entitled to the 
impartible estate in preference to her co-wife, 

ANN APU RNI NACHIAU V. COLLECTOR OF TlNNE VELLY ... ... XVIII 277 

Inheritance— Obstructed heritage — Succession per capita — Succession on extinction of 
a divided bra?ich of a family. On the death, without issue, of a Hindu who was 
divided from the rest of his family, his property passed in succession to his widow 
and mother. On the death of the latter, the nearest surviving reversioners were 
the plaintiff's husband and the first defendant’s father, both since deceased, and 
their first cousin. The plaintiff now claimed a one-third share of the property 
abovtf m^itioned as the heiress of her husband who left no issue. It appeared that 
the plaintiff’s husband and his co-reversioners were divided : Held , that tho plain-^ 
tiff was entitled to recover, Semble : that she would have been entitled to recover 
even if bet husband had not beeu divided from his eo- reversioners. 

SAMINADHA PILLAI V. THANGATHANNI ... ... XIX 70 
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Inheritance — Widow's rights as heiress — Female gotraja sapinda. In a suit on a 
mortgage executed by a Hindu, since deceased, to the plaintiff, it appeared that 
the mortgage premises had been the property of A, whose daughter, since deceased, 
was the mortgagor's wife and bad exocuted a will purporting to devise the proper- 
ty to him.' The suit was defended by B, who was the widow of a groat grandson 
of A’s great grandfather, and she claimed title to the property against the plaintiff 
under the, law of inheritance : Held, that B had no title to the mortgage premises. 
B&LAMMA vaPULLAYYA ... ... ... ... ...XVIII 168 

Insolvency of managing member of a family— Insolvent Act — 11 and 1*2 Vic., cap . *21, 
s. 7 — Vesting order — Official Assignee's power to convey land. The managing 
member of a Hindu family was adjudicated an insolvent and a vesting order was 
made. The Official Assignee conveyed a house forming part of the family property 
of the insolvent to the plaintiff who now sued for possession. The socond defen- 
dant, who was a leper, was the younger brother of the insolvent, the other defendants 
were the insolvent’s sons. The plaintiff did not prove that the debts which led 
to the adjudication were incurred for the necessary purposes of the family, and 
the insolvent’s sons did not prove that they wer? incurred for immoral purposes : 

Held , (1) that the second defendant’s disease, which was not of a virulent type, • 
did not affect his coparcenary rights ; (*2) that the Official Assignoc could only 
convey the shares of those persons upon whom the debts of the insolvent were 
binding, and accordingly that the plaintiff was entitled to a moiety of the houso 
only and that the house should be sold and half the sale-proceeds paid to him. 
RANGAYYA CHETTI V. THANIKACHALLA MUDAL1... ... ... . XIX 74 

fjetters.of administratio?i — J Promissory note given to a firm consisting of two undivi- 
ded Hindu brothers— Decease of brothers — Suit on note by their sons without taking 
out letters. Two brothers, members of an undivided Hindu family, who traded as 
‘ T. Iyavier and Brother,’ became the holders of a promissory note given to the 
firm. The elder brother having died, his son joined the firm in his place, and he 
and his uncle filed a suit against the maker of the note, but before the action was 

> heard the uncle died, and his son (a minor) was substituted as plaintiff for him, 

• suing by the othei plaintiff as his next friend. The plaintiffs had not taken out 
letters of administration to their respective fathers’ estates : Held , (1) that assum- 
ing that the younger brother could have sued as surviving momber of the firm, on 

* his death the necessity for taking out letters of administration could not be avoided ; 

(2) that, if the debt was in reality due to the plaintiffs’ family and not to the 
obligees of the bond, they could not sue upon it in their own right of survivorship 
without taking out letters of administration, since the promissory note did not 
chsclose the nature of the debt, and, moreover, the other members of the family 
should have been joined as plaintiffs. Venkotaramannav. Venkayyn distinguished. 
CHOCKALINGA PlLLAl V. NATESA AYYAR ... .. ...XVII 14 

Liability of son for father's debts — Civil Procedure Code — Act XIV of 1882, ss. 43, 

244 — Suit far money — N on- joinder of plaintiff's undivided brother — Suit against 
sons of a deceased judgment-debtor— Decree for money against father to be dis- 
charged by instalments — Previous execution proceedings— Limitation Act— Act XV 
of 1877, sch. 11, arts . 120, 122. A personal decree on a mortgage was passed 
against a Hindu (tho mortgagor) and his two sons on 19th October 1877. The 
decree provided for payment of the secured debt in various instalments by 
May 1895. The mortgagor died in 1883 having discharged part of the debt. 

The decree-holder having attached certain family property in execution, the 
mortgagor’s two younger sons, who had not been born at the date of the above 
decree, objected that their shares were not liable to attachment. This 
objection prevailed, the Court expressing the opinion that the matter in contro- 
versy should be determined in a regular suit. The other defendants in the suit 
of 1877 had both died in the interval, one of them leaving infant sons. The 
decree-holder (in whose sole name the mortgage stood) now sued the sons of the 
mortgagor and their infant nephews in 1891 and obtained a decree for the pay- 
ment out of the family property of all tho unpaid instalments. A plea of 
non-joinder was raised, inter alia, on the ground that the plaintiff had an 
undivided brother : Held , (1) that smee the plaint (as amended; showed that the 
plaintiff sued as managing member of his undivided family, the omission to join 
his brother was a merely formal error and was not fatal to the suit ; (2) that the 
plaintiff was not precluded from maintaining this suit against the sons of the 
mortgagor by Civil Procedure Code, s. 43 or s. 244 ; (3) that the period of 
limitation applicable to the suit was six years, and that time began to run for the 
purposes of limitation from the date when each instalment would have become 
due from the deceased judgment-debtor ; that the plaintiff was entitled to a decree 



xlviii 


INDEX. 


PAGE 

Hindu Law — (continued.) ' * 

for payment out of the family property of all such instalments as would have so 
become due at the date of the suit, and for a declaration only as to the subsequent 
instalments. 

RAMAYYA V. VENKATARATNAM ... ... ... ... XVII 122 

Limitation — Adverse possession , The holder of an impartible zamindari died in 
1822, leaving two 'widows and a daughter. The widows entered on the estate and 
having successfully resisted a suit for ejectment brought by the rightful heir (the 
present plaintiff’s great grandfather) in 1824, they and the surviver of them 
retained possession till 1870, when the last surviving widow died, and the 
daughter entered. - She or the Court of Wards, on her behalf, retained possession 
till her death, in 1882, when the first defendant came in as the nearest then 
surviving sapinda of the last male holder. The plaintiff, who was the son of the 
elder undivided brother (deceased) of the first defendant, now sued in 1891 to 
reejover the zamindari from him : Held, that the suit was barred by limitation. 
KoolappaNaik v. Koolappa Naik... ... ... ... XVII 34 


Maintenance — Forfeiture of widow's right to maintenance by reason of unchastity . * 

The unchastity of a widow deprives Vior wholly of her right to maintenance, and 
the fact that there has been an agreement #3 to maintenance makes no 
difference. Valu v. Gang a and Vishnu Shambhog v. Manjamma followed. 

NAGAMMA v. VlttABHADRA ... ... ... ... ...XVII 392 


Maintenance — Suit to recower arrears of maintenance due under a personal decree , 
and to establish a charge for future maintenance on the family property. A‘ Hindu 
widow obtained a personal decree against her father-in-law for maintenance. Her 
lato husband’s five brothers were made parties to the suit, but no personal decree 
was made against them, nor did the widow ask that her maintenance be made a 
charge on the family property. On the death of her father-in-law, the family pro- 
perty devolved on his sons and grandsons, who sold certain of the property. 

There were arrears of maintenance due, and the widow Instituted the present suit, 
in which she asked for a decree establishing her right to receive maintenance for her 
life and for the arrears of maintenance on the responsibility of the property: f 

Held , (1) that the maintenance not having been declared a charge upon the portion 
of the property which had been alienated, this property was free of any charge for 
her maintenance ; (2) that the arrears of maintenance constituted a personal debt m 

at the plaintiff’s deceased father-in-law, and that his sons and grandsons (the 
defendants) incurred his liabilitv on his decease and were bound to discharge the 
same out of the family property ; (3) that the right to maintenance being enforce- 
able against the defendants, the right to have it made a charge on the family ■ 
property was enforceable along with it. 

BHAGIRATHI v. ANANTHA CHARIA ... ... ... ... XVII 268 


Mitakshar a Law of inheritance — Impartible zamindari. Heritage to an impartible 
zamindari is to be traced according to the ordinary rules of the Hindu law of in- 
heritarce, unless some further family custom exists, beyond the custom of 
impartiality, although the estate will be in the possession of only one heir at a 
time. It was contended for the appellant that, in tracing the right heir to the 
proper stock entitled to the inheritance, a rule was applicable to an impartible 
estate, different from that applied to a partible one ; and that when once the 
heritage to an impartible estate had become obstructed, on the death of each suc- 
cessive owner the true successor was the heir of the last owner of the originally un- 
obstructed estate, though this did not apply to a partible estate. But for such a 
distinction no authority was cited, nor any principle suggested ; and it was not 
upheld. The parties to this suit, first cousins once removed, contested the right 
to inherit an impartible zamindari, which had been acquired by their common 
ancestor, who had left two daughters by two different wives. The plaintiff was 
the son of the younger daughter, the defendant’s father was the son of the elder. 
The younger half-sister survived the elder, and in 1863 was judicially deolared 
to have inherited alone the impartible zamindari. On her death the elder 
daughter’s son, in litigation ending in 1881, made good his title to the impartible 
zamindari, being the descendant in the elder line : Held, that this son of the 
elder daughter became, as the last male owner, the stock from which descent 
had ifnow to be traced, and that the ancestor was no longer that stock. 
A xm held, that the son of this last male owner had a title to the zamindari 
on his father's death in consequence of the full and complete ownership of the 
latter* who had himself become a fresh root of title. This decision disposed of the 
‘only question that was argued on this appeal. But the decision of the Oourts 
v * below that the plaintiff could not claim the inheritance in virtue of survivorship 
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was also affirmed. The judgmont below, on this part of the caso, was based oil 
this that no family coparcenary had existed to give rise to survivorship, as the 
sons of daughters could not form a family coparcenary, which could only consist 
. of the descendants of a paternal ancestor. 

Muttuvaduganadha TEVAR v. Periasami Tevar ... ... XIX 451 

Mortgage ofzamindari lands bj/ zemindar's widow to secure her husband's debts — 
Appropriation of the assets of deceased towards payment of his debts. In a suit on 
a»ifiortgage of*lands forming part of a zamindari, it appeared that the zamindar 
died without issue, being indebted to the plaintiff, and that his widow subse- 
quently borrowed money from the plaintiff for her own purposes, including 
litigation successfully prosecuted by her to mako good her claim to the estate. 

Tho widow being pressed for payment executed the mortgage sued on and after- 
wards paid to the plaintiff two sums, being tho proceeds of tho sale of her 
husband’s jewels and of the execution of a decree in his favour realized after his 
death. These sums were appropriated to the payment of tho widow’s debt by 
the mortgagee who, after her death, brought the present suit against the deceased 
zamindar’s mother then come into possession of # tho estate, his undivided half- 
brothers being joined also as defendants : Held, il) that tho widow was entitled * 
to mortgage the estate for the payment of her husband’s debts, and was not 
bound to discharge them out of income ; (2) that the two payments by the widow 
of money belonging to the estate of the dcceised zamindar should have boon 
applied in liquidation of his debt. 

Ramasami Chettt v. Mangaikarasu Naoktar ... ... XVTII 113 

Mortgage — Pendency of maintenance suit — Lis pond o* is — Transfer of Property Act — 

Act IV of 1882, s. 52. Where a member of a H ndu family during the pendency of a 
suit for maintenance, which resulted in a decree charging the plaint house together 
with other property with tho maintenance claim.: 1, mortgaged the plaint house 
to the plaintiff : Held, thatWiewas eutitled so to do ind that the validity of the 
mortgage was not affected by the doctrine of hs pendens. 

Man iK a Gramani v. Eiylappa Chetti ... ... ... XIX 271 

Partition — Maintenance —Arrears of maintenance — Wrongful withholding. Where, 
in consequence of a suit for partition of the entire family property, a portion of 
* the property is divided, but the remaining portion is declared impartible, the 
family remains undivided in respect to the latler portion. In a suit for arrears 
of maintenance it is incumbent on the plauitiil to prove that there has been a 
wrongful withholding of the maintenance to which hr* is ent iled. Jiri v. Ramji , 
ATahalakshmamma v. Venlcataratnamma , and Sri Baja Satrucharla Jagannadha 
Razu v. Sri Raja Satrucharla Ramabhadra Razu followed. 

MALLIKARJUNA PRASADA NAIDU v. DURGA PRASADA NAIDU ... XVIT 362 

Partitum of family property — Suit by plaintiffs against their father and uncles. In 
a suit for partition of family property, the plaintiffs were the sons of one and 
nephews of others of the defendants who defended the suit: Held, that the suit 
was maintainable. , 

SUBBA AYYAR V. GANA8A AYYAR ... ... ... ... XVIII 179 

Powers of the head of a caste in respect of caste customs — Jurisdiction of the Civil 
Courts. In a matter relating to caste customs over which the ecclesiastical chiof 
has jurisdiction, and exercises his jurisdiction with due care and in conformity to 
the usage of caste, the Civil Courts cannot interfere. A guru, as bead of a caste, 
has jurisdiction to deal with all matters relating to tho autonomy of caste 
according to recognized caste customs. The Queen v. Sankara and Murari v. 

Suba cited and followed. 

Ganapati Bhatta V. Bharati Swami ... ... ... XVII 222 

Property excluded from partition — Limitation — Suits' Valuation Act — Act VII of 
1887, s. 11. The members of a joint Hindu family made a partition of family 
property in 1877, reserving undivided, however, certain land and the capital and 
assets of their family business whioh remained under the control and in the 
possession of one of them, viz., the present first defendant. The plaintiff, 

. v who was a member of the family, demanded his share in the undivided pro- 
perty on the 4th of March 1882, and the defendants refused to give effect to his 
claim. The plaintiff now in 1892 sued for his share in the Court of the District 
Munsif, valuing his claim at Rs. 2,400 : Held , that the property in question was 
coparoenary property notwithstanding the transaction of 1877, and that the 
plaintiff's suit was not barred by limitation, and that the High Court in, second 
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appeal was not at liberty to entertain an objection that the suit was not within the 
pecuniary limits of the District Munsif’s jurisdiction, as it appearod that the 
appellant had not been prejudiced. 

Muthusami Mud ah ar v. Nallakulantha Mudaltar ... ... XVIII 418 

Sale of a coparcener’s share — Claim of coparceners on proceeds — Remuneration for 
management — Evidence Act — Act 1 of 1872, s. S&— Judgments and private docu- 
ments — Civil Procedure Code — Act XIV of 1882, ss..2, 21 ft >, 540 — Provisional decree 
— Admission made arguendo : In a suit for partition of family' property it 
became necessary for the plaintiff to prove that his go dfather had been adopted 
by A, and he tendered in evidence judgments frori whi'.h it appeared that A’b 
brother, who was the grandfather of defendant No. 1, had sued to recover moneys 
due to A, alleging that tho adopted son was an infant. lrv ing under his protection. 

An adoption of the father of the defendant No. 1 bv I> was also put in issue, and 
to prove it defendant No. 1 tendered in evidence d< ^roes in which the alleged adopt- 
ed son was so described and also other documents (to which neither defendant 
No. 5 who denied the adoption nor his father was a. paHy) where the same, 
description was used. It appeared that one of the deceased coparceners had sold 

r to a stranger his undivided share in almost all the immoveable property of the 
family, and with part of tho proceeds had discharged some debts and with the rest 
had purchased certain lands, now claimod by his widow asliis separate property. 

One of tho defendants claimed to be credited with a sum payable to him as the 
managing coparcener under a deed of management to which the plaintiff was 
not a party. A decree was passed declaring tlic share to which the plaintiff and 
some 5f the defendants were entitled in the family property, but reserving all other 
questions involved in the suit : Held , (1) that the deerc..; was a provisional decree 
and was subject to appeal, but that it was irregular in form in that it should have 
contained declarations as to all the rights and liabilities which had boon adjudicat- 
ed on and directions as to the accounts and enquiries remaining to be taken and 
made; (2) that the documents tendered in evidence of the two adoptions above 
mentioned, respectively, were admissible in evidence ; (d) that the proceeds of the 
sale of tho coparcener’s share so far as they were in excels of the requirements of 
his creditor’s equity were not divested of the character of coparcenary property, 
and the lands purchased therewith were consequently property subject to partition 
and not separate property as contended by his widow ; (4) that the claim under the * 

deed of management was not valid against the plaintiff. Per cur : The opinion 
expressed by a vakil in the course of argument adversely to a claim which he 
undertook to advocate is not binding on his client. 

Krishnasami Ayyangau v. Rajagopala AYYANGAR ... ... XVIII 73 


Stridhanam — Estate of married daughter in stridhanam property of mother . Under 
the Hindu law in force in Southern India, x married daughter, who succeeds 
to her mother’ 8 immoveable stridhanam property, takes a life interest only, and 
after her death it passes to her mother’s heir. 

VENKATARAMAKRISHNA RAU V. BHUJANGA RAU ... ... XIX 107 

Stridhanam — Gift, construction of— Provincial Small Causes Courts Act — Act IX of 
1887, sch. II , art. 18 — Suit relating to a trust. A Hindu executed in favour of 
his daughter an instrument in the following terms : — “ I have hereby given to you 
to be enjoyed as stridhanam after my death 2,320 fanams cut of 6,000 fanams 
which remain as kanom on the land T . . . The proportionate rent on 

2,320 fanams is 365 paras. This quantity of paddy .... shall be enjoyed 
by you and your sons and grandsons hereditarily by receiving the same from my 
sons.” After certain clauses restricting the mode of enjoyment and the power 
of alienation the instrument proceeded, “in the event of the said kanom being 
paid, that money shall be received by my sons and shall be invested on some 
other property, which may be approved of by you and your sons and by my sons, 
and from that property you may receive incomo yearly and enjoy the same.” In 
a suit by a grandson of the donee to recover his share of the income : Held, (1) 
that the suit ‘ related to a trust ’ within the meaning of Provincial Small Cause 
Courts Act, sch. II, art. 18 ; (2) that the instrument was not invalid under Hindu 
law and that the plaintiff was entitled to a decree. 

Krishna ayyan v. vythianatha ayyan ... ... ... XVIII 368 

Stridhanam — Inheritance by a granddaughter for a limited estate — Succession by 
heir of last full owner. A Sudra (Lingayat) died in 1826 leaving his property to 
A, B and C, his daughters, who enjoyed it for some time jointly. In 1860 a 
settlement was made by (i) A, the sole surviving daughter, (ii) D, who was the 
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Hitfdu Lav — ( continued J 

daughter of B, and (iii) tile present plaintiff, who was the only son of C, and also 
the stepson of D. Under the settlement two-thirds of the property was given to 
the present plaintiff and the rest was divided between A on the one hand and D 
and E on the other. E was the daughter of D. Subsequently I) and E acquired 
A’s share under a deed of gift dated 5th .Tunc 1863. D died in 1888. E had died 
previously, leaving the present defendant (her husband) and a daughter F, who 
died an infant without issue in 1891. The plaintiff now sued to recovor the pro- 
perty which had passed to the line of B : Qeld } (1) that the settlement of 1860 
on its true construction gave to D and E a life interest only in the event of 
their having no descendants, but an estate of inheritance otherwise, and that that 
disposition was valid, and accordingly that in tho event which happened they 
took a heritable estate ; (2) that under the settlement of 1860 and the deed of gift 
of 1863, D and E took as joint tenants with benefit of survivorship, and not as 
tenants in common, and accordingly that D became sole full owner of the property 
on the death of E, whose husband thus acquired no title as her heir ; (3) that F 
inherited the property, but only for a limited estate, and that the plaintiff was 
entitled to succeed as heir to D, the last full owner. 

VlRASANGAPPA SHETTI V. RUDRArPA SHETTI * ... ... ... XIX 

Stridhanam — Sister -in-laiu . A childless Hindu widow, who had been predeceased by 
her parents, died, leaving stridhanam property. Her brother’s widow claimed to 
be entitled to inherit that property and sued to enforce her claim : Held, that, 
whether the marriages of tho deceased and her mother respectively had taken place 
in a superior or an inferior form, the plaintiff was not entitled to inherit the 
stridhanam property in question. • 

THAYAMMAL v. ANNAMALAI Mudal .. ... ... XIX 

Succession — Manu , Chapter IX, slokas 122 and 125 —Rule of selection as between an 
elder son by a wife of an inferior class of caste and a junior son by a wife equal in 
caste — Dagger wife — Meaning of the term bhoga strees — Custom showing preference 
in succession for the sons by a senior wife to those by a junior wife — Nearness of 
blood as a ground of preference between brothers of the half and full blood , 
respectively. In case of disputed succession to indivisible property between sons 
who are born of mothers of the same caste but of different classes therein, tho 
right of a junior son by a first married wife, if she be of higher class, is superior 
to that of an elder son of a wifo of lower class. Thus, when a Sudra marries 
a woman of his caste but of an inferior class, as a dagger wife, in addition to his 
wife equal in caste to him, the rule of selection is in favour of his son by the latter 
Uy reason of the mothor being of a higher class. A valid custom prevails among 
the Kambla zamindars whereby the son by a senior wife has a prior right of suc- 
cession to a son by a junior wife, although the latter may be the elder son, senior- 
ity referring to the date of the marriage and not the age of the wife. Nearness 
of blood is no ground of preference under the Mitakshara law in ease of disputed 
succession to corparcenary property which is partible, and it is likewise no ground 
of preference when such property is impartible. When, therefore, family property 
'belongs to a coparcenary family consisting of two brothers of a deceased propositus 
— one of the whole blood and one of the half-blood — in the absence of a Specifica- 
tion to the contrary, the brother that is entitled to succeed to the property is the 
eldest in years. 

RAMASAMI KAMAYA NA1K V. SUNDARALINGASAMI KAMAYA NAIK ... XVII 

Succession of a daughter's daughter to Iter grandfather' s estate. On the principle laid 
down in Nallanna v. Ponnal a daughter’s daughter is, in the absence of prefer- 
ential male heirs, entitled to succeed to her grandfather as a bandhu. 

RAMAPPA UDAYAN v. ARUMUGATH UDAYAN ... ... ... XVII 

Succession: whether wider the Mitakshara law , nearness of blood is a ground of pre- 
ference as between brothers of the half and full blood respectively in case of disputed 
succession to impartible coparcenary property — Representation of minor heirs as 
defendants by including a Collector as a defendant , as their guardian ad litem — 
Code of Civil Procedure — Act XIV of 1882, ss. 13, 244, 312 — Powers of a Hindu 
son to question the alienation of an impartible- estate by his father — Limitation — Suit 
to recox er immoveable family property unlawfully alienated during plaintiff's minor- 
ity— Limitation Act , s. 7, illustration (5), and sch. II , arts. 12, 44, 45, 120 and 144. 
Where a suit is brought to set aside a sale of immoveable family property unlaw- 
ful^ alienated during the plaintiff’s minority, it must be instituted within one 
year of the plaintiff’s attaining his majority under sch. II, art. 12 of the 
Limitation Act. Section 7, of that Act must be read together with each article in 
sch. II, and when the period prescribed by the latter extends to three years or 
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Hindu Law — (continued.) * 

more and expires within three yearn from the date of attainment of majority, the 
iuLiniion is that the late minor should havo the full three years. But when the 
period of limitation prescribed is less than three years, as in art. 12, and the 
minor has that period from tho date of his majority, the prescribed period is not 
to bo enlarged to three years. In determining the right of succession to an 
impartible estatfl, the class of kindred from whom a single heir is to be selected 
should be first ascertained. Next, it should bo seen whether family dlistom or 
kulachar discloses a special rule of selection, and, in default of s&ch custonf,<r 
seniority of age constitutes a title by descent to the impartible estate, by ana- 
logy to general Hindu law. Nearness of blood is no ground of preference under 
the Mitakshara law in case of disputed succession to coparcenary property which 
is partible, and it is likewise no ground of preference when such property is im- 
partible. Where, therefore, the family property belongs to a coparcenary family 
consisting of all the brothers of the deceased propositus , whether of the whole or 
half-blood, in tho absence of a specification to the contrary, the brother that is 
entitled to succeed to the property is the eldest in years. Representation by a * 
Collector of all minor sons of a deceased zamindar as their guardian ad litem , 

4 under ihe order of the Court, tho Collector being, added as a defendant in the suit, 
is an adequate representation of all the sons, oven if tho Collector could only 
treat, under Regulation V of 1804, the particular minor on whose behalf the Court 
of Wards was then managing the zamindari as their proper ward. Consequently, 
a suit brought by one of such minors, on his attaining majority, to set aside the 
sale of a portion of the zamindari property attached in execution of the decree 
given in the former suit, is barred by ss. 13G, 244 and 312 of tho Code of 
Civil Procedure. 

S Pint AM ANYA PANDYA OHOKKA TABAVAR V. SIVA SUBRAMANYA PlLLAI... XVII 316 
Suit by reversioner to set aside aliemtions by widow — Fraudulent consent given by 
nearest reversioner . In a suit brought by the nearest r^yersioncr of a Hindu widow 
who had alienated portions of her husband’s estate with the consent of the 
nearest reversioner alive at the date of tho alienation («ince deceased), it was 
found that tho alienations were colourable transactions fraudulently got up for 
the purpose of defeating the plaintiff’s claim : Held , that the consent of the 
nearest reversioner, who must have been aware of the fraud, was of no avail to 4 
validate the transactions impeached, and that they were therefore invalid as against 
the plaintiff. 

KOLANDAYA SHOLAGAN V. VEDAMUTHU SHOLAGAN ... ... XIX 387 

Widow in possession of her late husband's land — Sale of the land in execution of ai 
peisonal decree obtained against the widow — Suit by the nephew and reversioner of 
the deceased husband to recover the land from the purchaser. A Hindu widow 
sued to recover certain land which belonged to her late husband from his brother. 

The suit was compromised by means of a razinamah, one of the terms of which 
was that the widow should remain in possession of and enjoy the property, but 
should not alienate it without the brother’s permission. Subsequently a personal 
decree was # obtained against the widow, and the land being sold in execution, was 
purchased by tho defendant in the present suit, in which the first plaintiff was 
the nephew and reversioner of the deceased husband : Held , that the suit against w 
the widow being on a personal claim, only her limited interest in the property 
was sold iii exocution, and that consequently tho plaintiff was entitled to the pro- 
perty. Jugul Kisliore v. Jotendro Mohtm distinguished, and the principle in Bai- 
jun Doobey v. Brij BJiookun Lall Awusti applied. 

NAUANA MAIYA V. VASTEVA KARANTA ... ... ... XVII 208 

Widow's suit for maintenance — Previous demand — Right to arrears , A Hindu widow 
brought, a suit against her husband’s brother to establish her right to mainte- 
nance, and to recover arrears Jor six years ; she had mado no demand before suit : 

Held , that she was not entitled to a decree for the arrears. 

SEbHAMMA v. SUBBARAYADU ... ... ... ...XVIII 408 

Wife's right of maintenance among Sudras — Continued unchastity and misconduct. 

In 1887 a suit was instituted against a Sudra by his wife and a decree was passed 
for her maintenance. The judgment-debtor now sued to have that decree set aside, 
alleging that his wife had since committed adultery and given birth to an illegiti- 
mate child. The wife denied the adultery and stated that her husband had 
become reconciled to her and that her child was legitimate. It was found that the 
plaintiff's case was established and that the defendant’s misconduct had been 
recent, open and continuous : Held, that the decree in the previous suit should 
be> set aside, and that the defendant was not entitled to a bare maintenance. 
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Hindu Law— (concluded.) 

Quaere : Whether apart from the other circumstances in the case, the fact of 
having given birth to an illegitimate child would have constituted a bar to the 
wife's claim to bare maimenance. 
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KANDASAMI PIIiLAI v. Murugammal... ... ... ... XIX 6 


Infant— . 

Minor — Next<friend — Solicitors costs for proceedings undertaken on the next friend’s 
iryfructions — Repudiation of the proceedings by the minor on attaining majority. 

A solicitor cannot recover the costs of litigation incurred by the next friend of a 
minor on his behalf from the quondam minor who, on coming of age, repudiates 
the proceedings, there being no relation of contract between them. Assuming that 
the legal proceedings wore in the nature of necessario-s, the next friend is the per- 
son responsible to tho solicitor. Watkins v. Dhunnoo Baboo distinguished. 

BRANSON V. APPA8AMI ... ... ... .. ... XVII 257 


Inheritance according to the Mitakshara— 

Chap. II, s. G. Succession of bandhu — Priority of iq, other's half-brother over sons of 
father's paternal aunt. The statement of bandhus entitled to inherit given in , 
the Mitakshara, Chapter II, s. 6, is not an exhaustive one. The maternal 
uncle of tho deceased is omitted, but the sons of that uncle are specified. The 
omission to mention a maternal uncle does not signify that he is excluded from 
the first class of bandhus. The grounds of the judgment in Gridhari Lai Roy v. 

The Government of Bengal apply, not only to the hoirship of a maternal uncle as 
against the claim in default of heirs, but also apply equally to questions between 
nearer and more remote bandhus. A maternal uncle is, accordingly, an heir, 
though not specified in the Mitakshara list, and he also has priority over tho sons 
and grandsons of the paternal aunt of the father of the deceased, who are more 
remote than he is. A mother’s brother by the half-blood stands on the same 
fooling as hor whole brother ito regard to priority oyer more remote bandhus. A 
half brother may be postponed to a whole brother, but there is no ground for his 
postponement to more distant kinsmen. 

MUTHUSAMI MUDALIYAR V. SIMAMBEDU MUTHUKUMARASAMI MUDATiI 

YAR ... ... ... ... ... ... XIX 405 

• 

Insolvency— 

Deceased insolvent debtor — After-acquired property — Whether it vests in his adminis- 
trator or in the Official Assignee. The Official Assignee sold a policy of insurance 
on the life of an insolvent, who, after obtaining his personal discharge, died. 

The purchaser having bought tho policy mainly for the benefit of the insolvent, 
paid most of the sum realised by him upon it to the Administrator- General who 
was about to takeout letters of administration to the estate of tho insolvent : 

Held, that the Administrator-General was entitled to the proceeds of the policy in 
preference to the Official Assignee. 

IN RE ACKRILL ... ... ... ... ... ...XVIII 24 

Insolvent Act — 

11 12 Vic., Cap. 21— 

s. 7. Hindu law — Insolvency of managing member of a family— Vesting order — 

Official Assignee's power to convey land. Tho managing member of a Hindu 
family was adjudicated an insolvent and a vesting order was made. The Official 
Assignee conveyed a house forming part of the family property of the insolvent to 
the plaintiff who now sued for possession. The second defendant, who was a 
leper, was the younger brother of the insolvent, the other defendants were the insol- 
vent’s sons. The plaintiff did not prove that the debts which led to the adjudi- 
cation were incurred for the necessary purposes of the family, and the insolvent’s 
sons did not prove that they were incurred for immoral purposes : Held, (1) that 
the second defendant’s disease, which was not of a virulent type, did not affect his 
coparcenary rights ; (2) that the Official Assignee could only convey the sharos of 
those persons upon whom the debts of the insolvent were binding, and accord- 
ingly that the plaintiff was entitled to a moiety of the house only and that the 
house should be sold and half the sale proceeds paid to him. 

RANGAYYA CHETTI V. THANIKACHALLA MUDALI ... ... XIX 74 

s. 7. § 'ncertificated insolvent— After acquired landed property — Mortgage by insolvent 
— Rights of Official Assignee. The Official Assignee applied under insolvent Act, 

■' s. 36, for the delivery up to him *>f a house and furniture of which the occupants 
'' were in possession under a mortgage from an insolvent, dated December 1891. 
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Insolvent Act — (continued.) ' 

11 & 12 Vic., Cap. 21 — (continued.) 

It appeared that the insolvent had been adjudicated in 1888 and had received her 
personal discharge in 1890 and had obtained the house in question under a deed 
of gift in April 1891, and had died intestate in May 1892, having never obtained 
a discharge under s- 59. The mortgagees took their mortgage with notice of the 
insolvency of the mortgagor. The Official Assignee did not become aware that ' 
the insolvent had acquired the property in question till September 1892 *when he 
intervened and claimed the property free from the mortgage : Hetd, that thee 
Official Assignee was entitled to the mortgaged property free from the mortgage. 
ROWLANDSON V. CHAMPION ... ... ... ... XVII 21 


s. 63. Insolvency of married woman — Property settled on her for separate use with - 
out power of anticipation— Whether comprised in the vesting order or not — Married 
Women's Property Act — Act III of 1874, s. 8. A creditor’s right to be satisfied out 
of the separate property of a married woman is, in the case of post-nuptial debts, 
restricted to the property as to which there is no restraint on anticipation. Section 8 
of Act III of 1874 was not intended to give married women the power of evading* 
such restraint. Hippolite v. Stuart dissented from. 


In be Mantel and Mantel ... «... ... ... XVIII 19 


Interest Act — 


XXXII of 1839— 

Transfer of Prbyerty Act — Act IV of 1882, s. 88 — Mortgage— Interest ‘ post diem 
The plaintiff sued in December 1891 upon a registered mortgage dated 1875, in 
which it was provided that interest should be paid at the rate therein mentioned, 
and that the principal should be repaid on 10th April 1880, but in which there 
was no provision for payment of interest post diem : Held , that interest post diem 
should be awarded undor the Interest Act, 1839, at a reasonable rate. Semble : the 
amount so awarded would constitute a charge on the mortgage premises. 

Rama Reddx v. Appaji Reddi ... ... ... ... xvm 24 J8 

Interest * post diem ’ — 

Civil Procedure Code— Act XIV of 1882, ss. 13, 43— Res judicata — Court of jurisdic- 
tion competent to try subsequent suit — Suit for interest on a bond waiving right 9 
already accrued to sue for principal — Second suit for principal and interest subse- 
quently accrued — Limitation Act — Act XV c/1877, sch . II, art. 116 — Mortgage — 
Interest post diem in absence of covenant — Muhammadan Law — Shares of males 
and females in subject of altumga grant — Hypothecation by gosha women — Rule as 
to proof of bona fides. Certain Muhammadans hypothecated to the plaintiff to 
secure repayment of a debt, their interest in lands, which had been enfranchised 
as a personal inam — a claim that the lands constituted the endowment of certain 
mosques having been rejected at the inam enquiry. The hypothecation deed was 
executed in 1875 and registered, and it contained the following terms with regard to 
interest and the repayment of the debt We (the obligors) shall pay interest at _ 

7 per cent* per annum before the 30th October of each year ; we shall pay in full the 
principal amount on 30th October 1878 after clearing off the interest and redeem, 
this deed : should we fail to pay the interest regularly according to the instalments, * 
we shall at once pay the principal, together with the amount of interest.” Default 
was made in the payment of interest in 1876 ; and in 1877 the plaintiff sued in 
a District Munsif’s Court for the interest then due, expressly stating in the plaint 
that he agreed to accept payment of the principal and the subsequent years’ 
interest at the times fixed in the deed, and he obtained a decree as prayed. The 
plaintiff in 1888 now sued the executants of the above instrument and their heirs 
and representatives to recover the principal, together with interest up to date. 

The Court of First Instance held that the claim for a personal decree was barred 
by limitation, but passed a decree directing the sale of the hypothecated land in 
default of payment of the principal, together with interest up to date. On appeal : 

Held , (1) that this suit was not barred by Civil Procedure Code, s. 43, although 
the creditor’s election nob to seek a decree for the full amount in the suit of 1877, 
had not been communicated to the debtors before that suit ; (2) that since the 
instrument did not provide for interest post diem any claim in the nature of a 
claim for such interest could be allowed by way of damages only and was not a 
charge on the land, and in the present case such claim was barred by limitation ; 

(3) that under the circumstances of the case the rule as to the equality of the ahftres 
of males and females in the subject of an altumga grant was inapplicable ; (4) that 
those of the defendants, against whom the District Munsif had wrongly passed a 
decree in 1877 , were not precluded from the right to have their shares in the land 
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Interest' post diem '—(continued.) 

exonerated in the present suit ; (5) that two gosba women, who had executed the 
instrument in conjunction with their son and brother, repectively, were not, 
under the circumstances, entitled to have their r ha res exonerated, for want of 
proof that the transaction had been explained zo thorn. Ashgar Ali v. Delroos 
Banoo Begum distinguished. 

BAdi Biiji Sahibal v. Sami Pillai... ... ... , ... XVIII 

Interest Act—gAct XXXII of 1839 — Transfer of Property Act — Act IV of 1882, s. 88 — 
Mortgage. The plaintiff sued in December 1891 uoon a registered mortage dated 
lfc75, in which it was provided that interest should bo paid at the rate therein 
mentioned, and that the principal should be repaid on lOtli A] ril 1880, but in which 
there was no provision for payment of interest post diem ■ Held. that interest post 
diem should be awarded under the interest Act, 18:19, at a reasonable rate. Semble : 
the amount so awarded would constitute a charge on the mortgage premises. 
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Rama reddi v. appa.ii Reddi ... ... ... ... XVIII 248 


Mortgage — Limitation Act — Act XV of 1877. sch. II , art. 116. The plaintiff sued 
iu 1893 to recover principal together with interest due up to date on a mortgage 
which provided for the repayment of principal ai^d interest in December 1882, but 
contained no covenant for the payment of interest post diem : Held , that the , 
claim for interest post diem was barred by limitation. 

THAYAR AMMAL V. IjAKSHMI AMMAL ... ... ... XV1IJ 881 

Irrigation-Cess Act (Madras) — 

VII of 1865 — 

Lands irrigated under Kistna anicut— Water-cess — Optional or compulsory use of 
water. A raiyat occupying land in the Kistna delta made no application for the 
supply of water, but water from the irrigation channels liowed from time to time 
on to his land from irrigated lands of a higher level, and he had no option as to 
whether to accept or refuse the supply. No increased benefit was derived from 
the water by the raiyat. A sum having been levied from him on account of 
» watcr-cess, he now sued to recover the amount : Held, that the plaintiff was 
• entitled to recover. 

Krishnayya v. Secretaryi of State for ndia ... ... XIX 24 

•Joinder of plaintiffs — 

Wrongful act affecting the rights of the several plaintiffs. Where certain persons 
wore alleged to have committed a wrongful act by evicting the plaintiffs from cer- 
tain land in which the first plaintiff claimed to bo entitled to the mclvaram and 
the other plaintiffs to the kudivaram : Held , that a suit brought by the plaintiffs 
jointly was not bad for misjoinder. 

MUTHUVIJAYA RAGHUNADHA RAJUTEVAR V. CHOCKALINGAM CHETTI.... XIX 835 

Jurisdiction— 

Civil Procedure Code , s. 17. — Provincial Small Cause Courfs Act — Act IX of 1887, 
s. 16. Where a suit may be filed in more than one of several Courts, it is a 
’ general principle of law that the plaintiff may seloot the forum in whiclj to bring 
the suit. Where a plaintiff sued in a District Munsif’s Court having jurisdiction, 
at the place where the money due under a contract was to be paid, there being no 
Small Cause Court having jurisdiction at such place : Held, that the jurisdic- 
tion of the District Munsif was not ousted by tho fact that there was in existence 
at the date of suit a Small Cause Court having jurisdiction at the place where the 
contract was made. 

RATNAGIRI PlIiliAI V. Syed Vava RAVUTHAN ... ... ... XIX 477 

Land Acquisition Aot — 

X of 1870— 

sfl. 3, 24, 25, 29 and 34. ‘ Material irregularity ’ — Mistake in regard to the principle 
of calculation of the value of the land acquired — Code of Civil Procedure — Act 
XIV of 1882, s. 622. If a Judge and assessors, sitting to determine the amount 
of compensation to be awarded for land acquired under the Land Acquisition 
Act of 1870, have refused to take into consideration any of the matters prescribed 
by s. 24 of that Act, or have improperly taken into consideration any of the mat- 
ters prohibited by s. 25 thereof, such procedure would amount to material irregu- 
larity in the exorcise of their jurisdiction, and would justify the intervention of 
th# High Court under s. 622 of the Code of Civil Procedure. Having regard to 
the definition of ( land ’ contained in s. 3 of Aot X of 1870 there is nothing illegal 

' in a judge taking into account the value of works on the land which make it 
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Land Acquisition Act — (continued.) ’ « 

X of 1870— (continued.) 

suitable for a salt factory ; and even if, in making his estimate of the market 
value of the land, he took into consideration the price paid for neighbouring 
pans, and was in error in so doing, his mistake would be only one concerning the 
principles of valuation and not an irregularity in the exerciso of jurisdiction. 

Joseph v. The Salt Company ... ... ... ... XVII 371 

Landlord and Tenant — * # * 

Easement by custom — Water rights. The plaintiffs were les&oes from a zamindar of' 
his entire zamindari and were in occupation of lands depending for irrigation on 
a tank into which a natural stream emptied itself. The defendants were tenants 
in the zamindari, holding (under a lease prior to that of tho plaintiffs) land sup- 
plied with water by an irrigation channel from tho stream. The defendants 
erected a dam across the stream when it was low, and this had the effect of diver- 
ting all the water into the irrigation channel supplying their land. In a suit for 
an injunction that the dam be removed, the lower Appellate Court upheld a plea 
by the defendants that the dam had been erected in exercise of an established 9 
customary right of easement : Held, that the customary easement asserted by 
' the defendants was not unreasonable, and wasr enforceable by them against the 
lessees of the zamindar. 

* Orr v. Raman Chetti ... ... ... ... ... XVIII 890 

Notice to quit — Assertion of Mulgeni (permanent) tenure— Entitlement to notice. 

The setting up of a Mulgeni right by a tenant is not a disclaimer of title such as 
disentitles him to a notice to quit in determination of the tenure. 

Unhamma I>evi v. Vaikunta Hegde... ... ... ...XVII 218 

Perpetual lease granted for consideration — Clause providing for forfeiture on rent 
being in arrears — Whether repayment of the. consideration is a condition precedent 
to the surrender of the lands. Consideration paid for^ lease is exhausted by the 
grant of tho lease, and a tenant’s forfeiture of tho lease c-mnot, in tho absence of 
a provision to that effect, operate so as to convert the ordinal consideration into / 
a debt, which must be paid bofore the forfeiture can be enforced. 

Kammaran Nambiar v. CHINDAN Nambiar ... ... ... XVIII 82 

V lavadai mirasidars — Permanent tenancy — Lease by temple trustee— Long possession * 
— ■ Necessity for lease presumed — Civil Procedure Code , s. 581— Inference to be 
drawn from documents, question of law. In 1813 the manager of a temple gave a 
permanent lease of one half of certain lands to C, the anc< stor of the defendants 1 
to 14, and the other half to N. In 1820 N transferred his half share to V, the son 
of C. In 1831 V and S, the ancestors of tho other defendants, addressed a petition 
to the Collector, the then manager of the temple. In 1832 V and S executed a 
fresh lease and a security bond in favour of the temple, in both of which docu- 
ments V and S were described as Ulavadai mirasidars, that is, persons with an 
hereditary right to cultivate. There was no evidence adduced to prove for what 
purpose the lease of 1832 was executed, but the defendants held possession as 
tenants frpm 1832 to date of suit : Held , that the words ‘ Ulavadai mirasidars ’ 
used in the deeds of 1832 as describing the tenants denoted that they were persons 
with hereditary right to cultivate, and thaE the lease was therefore of a permanent 
nature : Held also, that after the lapse of so great a period of time, the Court 
would presume under the circumstances, that the original grants were made for 
necessary purposes and were binding on the temple : Held further , that the 
proper inference to be drawn from the terms of a document is a question of law 
within the meaning of s. 584, Civil Procedure Code, and can be considered in 
second appeal. 

CHOCKALINGAM PlLLAI V. MAYANDI CHETTIAB... ... ... XIX 486 

Legal Practitioners’ Act— 

XVIII of 1879— 

ss. 28, 29. Remuneration by promissory note for past professional services rendered 
under oral agreements — Guardian and ward — Services necessary or manifestly 
beneficial. A guardian executed a promissory note in favour of a vakil (the plain- 
tiff) as remuneration for his past professional services rendered under oral agree- 
ments with him ; Held, that a suit upon the note was barred by ss. 28 and 29 
of Act XVIII of 1879, and that, as there waB no such necessity for the proceed- 
ings in question as to render the contract binding on the minors, no suit wouldlie ' 
against them. 

SUNDABARAJA A YY AN GAR v, PATT AN ATH 08 AMI TEVAB ... ... XVII 806 
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Letters Patent— 

d. 12. Jurisdiction of High Court — Immoveable property situated outside — Moveable 
property situated within the jurisdiction — Leave granted by Registrar . Whore the 
plaintiffs brought a suit for their sbare of family property consisting of land 
situated outside the jurisdiction of the High Court and for moveables situated 
within, leave having been granted by tho Registrar : Held , that the High Court 
had no jurisdiction as to the lands, and that the suit must bo dismissed as to them : 

Held further, that leave to$ue bad been wrongly granted by the Registrar. 

SjP&jhagiri Jtevu v. Rama Rau ... ... ... ... XIX 448 

cl. 12. Whether an order under this clause may farm the subject of an issue for 
trial in the suit. The legality of an order granting permission to institute a suit 
under cl. 12 of the Letters Patent may form tho subject of an issue for trial in the 
suit so instituted. 

Nagamonejy Mudaliar v. JANAKIRAM Mudaliar ... ... XVIII 142 

s. 15. Appeal — District Municipalities Act (Madras) — Act IV of 1884, ss. 53, 59, 

60 — Profession tax— Trader — Provincial Small Cause Courts Act — Act IX of 1887, 

8s. 25, 27. A petition for revision preferred under Provincial Small Cause Courts 
Act, s. 25, was heard and dismissed by one of tho*Judges of the High Court, acting 
under the rules of Court framed Tender s. 13 of the Charter Act. The petitioner • 
preferred an appeal under Letters Patent, s. 15 : Held , that the appeal was not. 
barred under Provincial Small Cause Courts Act, s. 27, and was maintainable. 

One wbo makes it bis business to sell the produce of his own land for profit is a 
trader within the meaning of Madras Act IV of 1884, provided the sgles are con- 
ducted in a shop or place of businoss : Held by PARKER, J., that one who has 
paid profession tax as a Sheri stadar in one municipality is not on that account 
exempted from paying a further tax in respect of a trade carried on by him in another 
municipality undor Act IV of 1884, Madras. 

Venkata Reddi v. Taylor ... ... ... ... XVII 100 

Appeal to two Judges — Sanction to prosecute granted by one Judge. Whore one Judge 
# exercising the re visional jurisdiction of the High Court, in reversal of an order of 

• a First-class Magistrate, had granted sanction under Criminal Procedure Code, t 
s. 195, for a prosecution under Penal Code, s. 182, an appeal was perf erred from 
his judgment under Letters Patent, s. 15 : Held, that no appeal lay, that section 

• of the letters Patent being inapplicable in cases of criminal jurisdiction. 

Srinivasa Ayyanoar v. Queen-Empress ... ... ... XVII 106 

Limitation — 

Adverse possession — Alienation of an infant's property by his mother and guardian — 

Hindu lavi — Inheritance , Bandhu ex parte paterna — Bandhu ex parte m a tern a. 

Suit filed in 1891 to recover possession of certain land, the property of a Hindu, 
who died an infant, leaving him surviving his adoptive mother, who entered into 
possession and enjoyed the pioporty till her death in 1890. It appeared (1) that in 
1861 the deceased and his adoptive mother had conveyed absolutely certain of the 
properties to the widow of one of his first cousins on his adoptive hither’s side for 
‘ hor maintenance and that of her daughter, and that it had been assigned by her 
to A, B and C ; (2) that other portions of the property had been convt>ydd in 3889 
by the same persons, with the concurrence of D, as a gift to the daughters of the 
adoptive sisters of the deceased ; (3) that 1) was the son of a sister of tho adop- 
tive mother. The plaintiffs were grandsons of the brother of the deceased's 
adoptive father, being respectively the sons of his daughters : Held (1) that the 
plaintiffs being bandhus ex parte paterna were preferential heirs to D who was a 
bandhu ex parte materna ; (2) that the sister’s daughters had no title whether by 
the law. of inheritance or under the gift asserted by them ; (3) that the plaintiff’s 
claim to the lands in the possession of A, B and C was barred by limitation. 
Sundrammal v. Rangasami Mudaliar ... ... ... XVIII 193 

Adverse possession- Hindu Law . The holder of an impartible zamindari diod in 1822, 
leaving two widows and a daughter. The widows entered on the estate and 
having successfully resisted a suit for ejectment brought by the rightful heir 
(the present plaintiff’s great grandfather) in 1824, they and the survivor 
of them retained possession till 1870, when the last surviving widow died, 
and the daughter entered. She or the Court of Wards, on her behalf, retainod 
possession till her death, in 1882, when the first defendant came in as the nearest 
th^p. surviving sapinda of the last male holder. The plaintiff, who was the son 
of the elder undivided brother (deceased) of the first defendant, now sued in 1891 
to recover the zamindari from him : Held, that the suit was barred by limitation. 
KOOLAPPA NAIK V ♦ KOOLAPPA NADU. - .... XVII 34 

0 MAD , — h 
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Limitation — (continued.) 

Adverse possession — Mortgage by previous ovmer out of possession for twelve 
years. In a suit on a mortgage, dated 19th June 1888, and executed by the 
superintendent of a mosque, the endowments of which were comprised in the 
mortgage, together with defendant No. 1, therein described as his disciple, it was 
admitted that the first mortgagor had occupied the position of superintendent up 
to 1871 and thjic in that year he had executed an instrument authorizing defen- 
dant No. 2 to take possession of the properties on behalf of defendant No 8 whom, 
as was recited, the executant had taken in adoption and appointed to be his suc- 
cessor. In 1874 the first mortgagor purported to cancel the instrument above refer- 
red to, but it appeared that he never actually resumed the management, and that 
defendant No. 2 resisted various attempts then and subsequently made to inter- 
fere with his possession, and held the properties (together with defendant No. 3) 
up to the date of the suit : Held , that defendants Nos. 2 and 3 were in adverse 
possession of the mortgage premises from 1871 , and that the mortgage was conse- 
quently invalid whatever the purpose of the debt intended to be secured thereby. 
SUBBARAMAYYAE V. NlUAMADULLAH SAHEB ... ... XVIII 342 

Adverse possession— Non-payment of melraraw — Claim of kudivaram right by pre- 
scription. In a suit to recover land, of which neither the plaintiff nor his prede- 
cessor in title had boon in possession within & period of forty y ears before the 
suit, the defendants pleaded that the plaintiff had been entitled to receive mel- 
varam only, that the payment of melvararn had been discontinued fifteen years 
before the date of the suit, and that they themselves were entitled to the kudi- 
varam right' in the land. It was found that the non-payment of mclvaram had 
not been accompanied by an assertion of adverse title and that the defendant’s 
kudivaram right had not been set up twelve years before the suit : Held , that 
the suit was not barred by limitation. 

Govinda Pill at v. Ramanuja Pillai ... ... ... XVIII 171 

Boundary Marks Act (Madras) — Act XXVII l of 1860, 25 — Boundary Marks Act 

(Madras)— Act II of 1884, s. 9 — Suit to set aside decision of the Survey officer — 

Plea of limitation abandoned. A suit filed on 21st April 1891 to set asido the deci- 
sion of the Settlement officer under the Madras Boundary Acts passed on 15th 
September 1890 was dismissed by the Munsif as being time barred not having been 
brought within six months as provided by s. 25 of Act XXVIII of 1860. This 
decision was reversed by the District Judge, who remanded the suit for disposal 
on the merits, holding that the production by the plaintiff of a copy of the judg- 
ment, dated 25th October 1890, raised a presumption that the suit was in time 
and shifted the burden of proof to the defendant to show that an earlier copy was 
granted to plaintiff, or that the decision was pronounced in the plaintiff’s presence. 
Against this remand order there was no appeal. At the re-hearing the question 
of limitation was not again raised, and the Munsif gave a decree on the 
merits. An appeal was preferred to the District Court, but no mention was 
made of the question of limitation. On appeal to the High Court : Held, that 
the question of limitation had been put aside by the consent of the parties who 
desired to have the case decided on the merits, and that the appellant could not * 
be allowed to fall back on this plea of limitation which he had abandoned in the 
Lower Courts. 

RANGAYYA APPA Rau v . NARASIMHA APPA Rau... ... ... XIX 416 

Civil Procedure Code, ss. 53, 245, Ml— Amendment of execution petition — Appeal , 

One, being entitled under a decree of 1809 to a share in the income of a zamindari, 
obtained a decree in a suit of 1887 against certain recent purchasers of the 
zamindari, declaring that he had a valid charge on the estate and awarding to 
him, besides his costs, the amount due in respect of one year. He now applied 
in execution of the latter decree for payment of the amount due in respect 
of five years as well as his costs. An application to amend the petition for 
execution by inserting a reference to the former decree was made after the 
right of the petitioner in respect of some of the years in question had become 
barred by limitation. This application was refused by the Court of First Instance : 

Held , that under the circumstances of the case the amendment should have been 
allowed to bo made. 

SATTAPPA CHETTT v. JOGI SOORAPPA... ... ... ... XVII 67 

GoMraqt — Continuing Breach — Civil Procedure Code , ss. 588 (28), 586. T, who was 
the uncle of the first defendant and the father of the second defendant, agtoed 
with C to sell certain land to him for consideration received and to cause the land, 
then standing in the name of a third party, to be registered in C’s name. It was 
further agreed that if T failed to convey and cause the change of the revenue 
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registry, T should return the purchase money. C was put in possession, but in 
1890 the second defendant conveyed the land to one M, who ejected C : Held 
that the right of appeal conferred by s. 588, Civil Procedure Code, is not con- 
trolled by s. 586, that the breach did not occur prior to November 1890, and 
that the suit 'Was not barred. 

ChinnatambiGounden V . Chinnana Gounden... ... # ... XIX 891 

Purchase by conditional sale - 3 Vendor remaininq in possession as tenant holding over — 
Possession not*shawn to be adverse. In 1866 the plaintiff bought the plaint lands by 
conditional sale deed repayable in ten years from a third party who, under the 
same document, became his tenant of the said lands. Before the expiration of 
the ton years the vendor died, and his widow sold her right in tho lands and gave 
possession to G, the transferor of the socond defendant. On the expiration of the 
ten years the sale to plaintiff became absolute and G continued to hold over after 
the expiry of the lease, but there was no evidenco to show that G’s possession ever 
became hostile to plaintiff : Held , that the fact that plaintiff’s title ripened into 
tyll ownership on the expiration of the ton yoars provided by the sale deed did not 
alter the character of the tenure of G, that his possession n.^ver became hostile to 
plaintiff, that G acknowledged the plaintiff’s titleln his sale deed dated 1881 to the 
second defendant, and that the suit was not barred. • 

ANANTHA BHATTA v. HOLEYA DEYYU ... ... ... XIX 437 

Religious Endowment — Hereditary trustee — Invalid alienation. Jn a suit brought 
by a hereditary trustee to set aside certain alienations of the trust property made 
by his predecessors in title and to have it declared that he was cntifclod to the sole 
management of the trust property, it appeared that the property was held jointly bv 
plaintiff’s father and by the mother of the first dofondant. On 17th September 1868 
first defendant’s mother alionated her right to tho joint management to tho first 
defendant, who however never got possession until 13th February 1869, on which 
date plaintiff’s father alienated his right to joint management to first defendant, 
the plaintiff was born in 1873 : Held , that the hereditary right of plaintiff was a 
• personal right accruing on the death of his predecessor, viz., his father, and that 
• as limitation ran from that date, the suit was not barred. 

Velu Pandaram V . Gnanasambanda Pandaka Sannadhi ... XIX 243 

•Limitation Act— 

XV of 1877— 

8. 7. Malabar laio — Compromise of doubtful claims by adult members of a tarwad — 

Suit by junior members to rescind the compromise. In 1878 tho senior members of 
a Malabar tarwad, in bond fide compromise of certain doubtful claims, executed 
an instrument conveying away certain land of the tarwad. In 1891 certain junior 
members of that tarwad, including several minors, sued to recover possession of 
the land in question. Others of the junior members of tho tarwad bad attained 
majority more than three years before tho suit and had not impugned the validity 
of the conveyance ; these persons were joined as defendants. None of the plain- 
* tiffs had attained majority in 1878 : Held , that the suit was barred by limitation. 

Semble : that a compromise of a doubtful claim made by the adult members of a 
tarwad bo nd fide and in the interest of the tarwarl is binding on the minor 
members. 

MOIDIN KUTTl V. BEEVI KUTTI UMMAH ... ... ... XV11I 38 

8. 7. Registration Act — Act 111 of 1877, s. 77 — Suit by infant to enforce registration 
— Special rule of limitation. The Registration Act, 1877, being a special Act 
complete in itself, the provisions of Limitation Act, s. 7, do riot apply to suits 
instituted undor s. 77 for a decree directing a document to be registered : Held 
accordingly , that a suit by au infant to enforce the registration of a conveyance 
having been instituted more than thirty days after refusal on the part of a 
registrar to register it is barred by limitation. 

VEhRAMMA v. ABBIAH ... ... ... ... ... XV11T 99 

s. 7, illus. (6), and sch. II, arts. 12, 44, 45, 120, 144. Limitation — Suit to recover 
immoveable family property unlawfully alienated during plaintifps minority — 

Hindu law— Succession : whether under the Mitakshara law , nearness of blood is 
a ground of preference as between brothers of the half ami full blood respectively in 
case of disputed successitm to impartible coparcenary property — Representation of 
mlmor heirs as defendants by including a Collector as a defendant, as their guardian 
ad litem — Civil Procedure Code — Act XJV of 1882, ss. 13, 244, 312 — Powers of Hindu 
son to question the alienation of an impartible estate by his father . Where a suit is 
brought to set asido a sale of immoveable family property unlawfully alionated 



INDEX. 


ft 


* PAGE 

Limitation Act — ( continued.) " * 

XV of mi— (continued.) 

during the plaintiff’s minority, it must be instituted within one year of the 
plaintiff’s attaining his majority under sch. II, art. 12 of the Limitation Act. 

Section 7 of that Act must be read together with each article in sch. II, and when 
the period prescribed by the latter extends to three yoars or more and expires 
within three years from the date of attainment of majority, the intention is that 
the late minor should have tho full three years. But whfen the period of limitation 
prescribed is less than three years, as in art. 12, and the minor has tha*i period frdnj 
tho date of his majority, the prescribed period is not to be enlarged to three years. 

In determining the right of succession to an impartible estate, the class of kindred 
from whom a single heir is to be selected should be first ascertained. Next, it 
should be seen whether family custom or kulachar discloses a special rule of selec- 
tion, and, in default of such custom, seniority of age constitutes a title by descent 
to the impartible estate, by analogy to general Hindu law. Nearness of blood is 
no ground of preference under tho Mitakshara law in case of disputed succession to 
coparcenary property which is partible, and it is likewise no ground of preference,, 
when such property is impartible. Where, therefore, the family property belongs 
to a coparcenary family consisting of all the brothers of the deceased propositus , 

* whether of tho whole or half-blood, in the absence of a specification to the contrary, 
the brother that is entitled to succeed to the property is the oldest in years. 
Representation by a Collector of all minor sons of a deceased Zamindar as the 
guardian ad Wem , under the order of the Court, the Collector being added as a 
defendant iiv the suit, is an adequate representation of all the sons, even if the 
Collector could only treat, under Regulation V of 1804, the particular minor on 
whose behalf the Court of Wards was then managing the zamindari as their proper 
ward. Consequently, a suit brought by one of such minors, on his attaining 
majority, to set aside the sale of a portion of the zamindari property attached in 
execution of the decree given in the former suit, is barred by ss. 136, 244 and 312 of 
Code of Civil Procedure. * 

S U BB AMAN Y A PANDY A CHOKK A TALAVAR V. Sl v A SUBUAMANYA PILLAI...XVII 31* 

SS- 7, 12, sch. II, art. 177. Civil Procedure Code— Act XIV of 1882, ss. 596, 598, 

599 — Application to admit appeal to Privy Council — Disability by reason of minority 
— Deduction of time. In 1885 the High Court in appeal passed a decree to which 
a minor under the Court of Wards was a party. Having attained his majority in 
1894, ho sought to appeal to Her Majesty in Council and presented an appeal within 
six months of the date when he attained majority. On an application under Civil 
Procedure Code, s. 598 : Held , that the application was barred by limitation. 

THURA1 RAJAH V. JAINIL.ABDEBN ROWTHAN ... ... ...XVIII 484 

s. 8. Sale of land for arrears of revenue — Revenue Recovery Act ( Madras) — Act II of 
1864, s. 86, cl. 2 ands. 59 — Sale irregular by reason of not being duly notified — 
Limitation — Alleged fraud affecting sale. When there are arrears of revenue so as 
to give jurisdiction to the Collector to sell under Madras Act IT of 1864, the sale, 
however irregular, is a proceeding under that Act, for purposes of limitation, arid . 
is valid not only as between the Collector and the defaulter, but as between tho 
Collector And the purchaser at the sale. Venkata v. Cheng adu and Nilakandan v. 
Thandamma followed. The mere fact that one of tho plaintiffs, in a suit brought 
to set aside a sale under Madras Act II of 1864, is a minor fa not sufficient to save 
the limitation bar under s. 59 of Madras Act II of 1864, when an alleged fraud 
alleeting tho sale camo to the knowledge of the other plaintiffs who are majors 
and are jointly interested with the minor more than six months prior to the 
institution of the suit, s. 8 of the Limitation Act being inapplicable to such casos. 
Narayanan Nambudri v. Jjamodauan Nambudri ... ... XVII 189 

s, 10. Evidence — Religious endowments — Oosami mutt — Grant by the head of the mutt 
to his brother for his maintenance — Suit by a successor to recover the land — Yadasts 
from revenue- officials. In 1544 a village was granted to the head of a Gosami mutt 
to bo enjoyed from generation bo generation and tho deed of grant provided that 
the grantee was “ to improve the mutt, maintain the charity and be happy.” The 
office of head of the mutt was hereditary in the grantee’s family. In 1866 an 
inam title-deed was issued to the then hoad of tho mutt, whereby the village was 
confirmed to him and his successors tax-free to be held without interference so 
loug hs the conditions of the grant are duly fulfilled. Yadasts addressed by 
Tahsildars to the jj^en head >f iht mutt in 1872 and 1882 were put in evidenc»to 
show what the object of the grant was. It was found regard being had to U 3 age, 
that the trusts of the institution were the upkeep of the mutt, the feeding of 
pilgrims, the performance of worship, the maintenance of a watershed and the 
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Limitation Act — ( continued .) 

XV of 1877 — (cmitinued.) 

support of the descendants of the grantee. From before 1840 it had been usual 
for the head of the mutt for the time being to make grants to his brothers or 
younger sons for their maintenance. In 1842 the father of the present plaintiff, 
being then tho head of the mutt, granted certain lands in the village above refer- 
red to to f)is younger brother, the deed of grant being in terms absolute. The 
grantee died# about thirty years before the suit and the lands in question came 
into the possession of his widow (defendant No. 1) and a mortgagee from her 
(defendant No. 2) respectively. In 1863 the plaintiff’s father placed certain other 
lands in possession of defendant No. 3 who paid rout therefor and received pattas 
for some years from the plaintiff. In a suit by the plaintiff for possession of the 
lands in the possession of the defendants it was pleaded, inter alia , that the grant 
of 1843 was binding on him and that defendant No. 3 had a right of permanent 
occupancy : Held , (1) that tho suit was not barred by limitation ; (2) that the 
yadasts above referred to were admissible as indicating the genoral consciousness 
*as to the nature of tho grant of the village ; (3) that tho grant was an endowment 
in trust for tho mutt and the charities connected therewith, and not merely a 
grant of property to the original grantee, on which certain trusts woro engrafted so » 
as to impose on him an obligation to apply a portion of the income of tho village 
to those trusts ; (4) that the grant of 1843 was valid for tho life-time of defendant 
No. 1 (who had become by marriage part of the family of a descendant of the 
original grantee) but that the property comprised therein was liable to revert to 
tho representative of the mutt on her death ; (5) that the plaintiff, although he had 
issued pattas, was entitled lo recover possession of tho lands occupied by defendant 
No. 3 and not to receive rent from him meroly. 

.Sathjanama BHARATI V . Saravanabagi Ammal ... ... XVI11 266 

s. 12. Delay in obtaining copies for the purpose of appeal — lies judicata— Champerty 
— Speculative purchase — Public policy -Contract Act — Act IX of 1872, s. 23. In a 
suit for land worth Ks. 2,300 the plaintiff claimed title under a conveyance executed 
to him by defendant No. 1 shortly before suit in consideration of Rs. 250. The 
property had previously belonged to the father, since deceased, of the first defen- 
dant’s wife and her sister defendant No. 2. Shortly after the father’s death a suit 
for maintenance was brought by his sister-in-law against his widow and two 
daughters, in which the then defendants alleged that tho property now in question 
had been given by him to tho wife of the plaintiff’s vendor, and the Court recorded 
,a finding that the gift was valid. Defendant No. 2 now raised a plea that the 
gift- to her sister had not been accompanied by possession and was invalid, and she 
asserted title in herself under the will of her mother, under which title she had 
been in possession for ten years. The Court cf First Instance passed a decree for 
the plaintiff, tho judgment and decree bearing date the 29th of September. 
Defendant No. 2, being desirous of appealing in forma pauperis applied for copies 
on the following day. Stamp papers were called for on the 28th of October, but 

* were not produced by the 31st, when the application was struck off under the 
copyist rules. On the 6th of November a petition was put in explaining the 
circumstances which prevented the stamps being produced within the period of 
three days, and praying for restoration of the previous application : Held, (1; that 
the application of the 6th of November must bo considered a continuation of tho 
former one for the purpose of computing the time allowed by the Limitation Act 
within which an appeal should be preferred to the District Court ; (2) that the 
second defendant was not precluded by the proceedings iu the former Buit from 
raising tlic plea above referred to ; (3) that the plaintiff’s purchaso, which was 
found by the District Judge not to be a champertous transaction, was not void as 
being contrary to public policy. 

Ramanuja ayyangar v. Narayana Ayyangar ... ... XVIII 374 

s. 14. Deduction of time during prosecution of suit with due diligence — Defect of 
jurisdiction — Other cause of a like nature. Where a previous suit by tho same 
plaintiff against the same defendant has failed by reason of misjoinder of causes 
of action and parties, tho plaintiff in a second suit is not entitled to the extra 
period of limitation allowed by s. 14 of the Limitation Act, since tho cause of 
failure of tho previous suit is not due to ‘ defect of jurisdiction ’ in the Court 
Which entertained the suit, n >r is it a cause * of a like nature ’ thereto. Deo 
Prosad Singh v. Per tab Kuiree dissented from. 

TIRTHA SAMI v. SESHAGIRI PAI 


... XVII 299 
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XV of 1877 — (continued.) f 

b. 14. Exclusion of time of former proceedings. In 1892 a suit was instituted in 
the Presidency Court of Small Causes against defendants not resident within the 
jurisdiction, the leave of the Registrar of the Court having been first obtained. 
Subsequently it was ruled that the Registrar was not empowered to give such 
leave, and the suit was dismissed. A similar suit was then instituted, the leave 
of the Court having been first obtained : Held, that the time during which the 
first suit was pending should be deducted in the computation of the period of 
limitation applicable to the second suit. ' *» , 

SUBBARAU NAYUDU V. YAGANA PANTULU ... v . ... XIX 90 

s. 14, sch. II, art. 179. Exclusion of time of proceeding bon& fide in Court without 
jurisdiction — Step in aid of execution— Application for sanction to an agreement to 
give time to a judgment-debtor . On an application made in J une 1892 for execution 
of a decree for the payment of a sum of money by instalments passed in 1883 by 
a Subordinate Court, it appearod that the Subordinate Court, after executing it in 
part, had transferred it to the Presidency Court of Small Causes, which proceeded 
to execute it up to 23rd February 1887, and that on a further application made on * 

5th March 1888, it was discovered tjjiat tho transfer of the decree was a mistake, as 
Jihe amount exceeded Rs. 2,000, and tho decree was returned to the Subordinate 
Court on 5th July 1888. On 26th February 1889 an application was made to the 
Subordinate Court to sanction an agreement to give time for the satisfaction of the 
judgment-debt under Civil Procedure Codo, s. 257 (A), but sanction was nevor 
given, and on 28th July 1891 the decree-holder applied to have tho decree trans- 
ferred to another Court, and in September applied for execution and realisod 
Rs. 250^ towards the debt : Held by PARKER, J., that the time during which the 
decree was in the Presidency Court of Small Causes should bo deducted in the 
computation of the period of limitation for the present application under Limita- 
tion Act, s. 14, cl. 3: Held by SHEPHARD and BEST, JJ., that whether or 
not such deduction should be made, the present application was barred by limita- 
tion for tho reason that the application on 26th Fcbrifary 1889 was not a step in 
aid of execution. / 

Barrow v. Javerchund Sett ... ... ... ... XIX 6'» 

g. 20. Payment of interest as such — A mere credit of interest made in accounts of 
defendants . In a suit brought by a creditor against certain persons to whom she 
had lent money on interest : Held, that, in order to save the bar of limitation, 
a mere credit of interest entered in the accounts of the defendants was not a 
sufficient payment of interest as such under s. 20, Limitation Act, to save the bar. 
KOLLIPARA PULLAMMA v. Madduda TATAYYA ... ... ... XIX 340 

6. 20. Payment of interest on a. debt — Authority of a previous guardian of a debtor 
remaining in management after the debtor's majority . The mother and guardian of 
an infant borrowed money for his expenses and °xecuted a bond in 1886 to secure 
the repayment. In a suit by the obligee in 1892 it appeared that the mother had 
remained in management of her son’s affairs and had paid interest on the debt, 
after he had attained majority and less than three years before the institution of 
the suit : Held, that the suit was not barred by limitation. 

K.A1LASA BADIACHI V. PONNUKANNU ACHl ... ... ... XV1LI 456 

g. 20. Suit for money — Payment on account of principal within the period of limi- 
tation— Evidence of such payment by writing made after period expired. The 
obligee of a registered mortgage bond, dated 30th January 1875, sued in February 
1891 to recover from the obligor the principal and interest remaining due there- 
under. In bar of limitation the plaintiff relied on eutries of part-payments from 
time to time m an account written by the defendant. These part-payments wore 
made at such times as to keep alivo the obligee’s right of suit up to the date of 
the last of them. The last of these payments was made on a date which was less 
than six years (the period of limitation for tho suit), before tho date of the insti- 
tution of the suit, but it was not entered in the defendant’s accounts until after 
the date when tho claim would otherwise have been barred by limitation • Held, 
that the provisions of Limitation Aet, s. 20, were satisfied, and that tho suit was 
not barred by limitation. 

VENKATA8UBBU v. APPUSUNDRAM ... ... ... ...XVII 92 

b, ‘42 ; Joint contractors— Civil Procedure Code - Act X IV of 1882, s. 32 -A party 
to a contract joined as defendant and subsequently made a plaintiff. Limitation 
Act, s. 22, is not applicable to cases Where the Court of its own motion orders 
that a party to a contract originally joined as defendant be made a plaintiff under 
Civil Procedure Code, s. 32. 

khadir uoimm v. Rama naik ... ... ... ... xvu 12 



INDEX. 


Ixiii 


• PAOS 

Limitation Act — ( continued J 

XV of 1877 — ( continued .) 

s. 22, sch. II, arts. 91, 120. Civil Procedure Code — Act XIV of 1882, s. 13 — Res 
judicata — Decree in suit of small cause nature — Subsequent suit far declaration — 
Contract Act — Act IX of 1872, s. 23 — Consideration in part illegal — Stifling a 
prosecution. The plaintiff, claiming to be entitled together with two of the defen- 
dants to the office of archaka of a temple, sued in 1889 for a declaration of his title, 
and for a declaration that an agreement entered into by them in 1886 with the 
tffcfier defendants was void as having been executed under coercion, and because 
part of the consideration was the withdrawal of a pending criminal charge of 
trespass and theft against them. These averments were proved. The first-named 
defendants were made plaintiffs in the suit more than three years after the execu- 
tion of the agreement. The rem lining defendants pleaded that the validity of the 
agreement was res judicata for the reason that they had brought a previous action 
upon it against the plaintiffs and had obtained a decree for Rs. 75 : Held , (l) 
that- tho validity of the agreement was not res judicata , because the previous suit 
was of a small cause nature ; (2) that tho agreement was void although the with- 
drawal of the criminal proceedings formed part only of the consideration for it ; (3) 
that the first plaintiff was ontitled to a declaration of the invalidity of the agree- 
ment, but not the others who haS been joined as plaintiffs more than three years * 
from its date. 

Srirangachariar v . Ramasami Ayyangar ... ... ...XVIII 189 

s. 23, sch. II, arts. 144 and 149. Encroachment on public highway — Once a highway 
always a highway — Suit by municipality to remove encroachment — Prescriptive 
right. The Municipality of Madras sued to recover, as forming part of a highway, 
a strip of land adjoining the house of the defendant, on which a pial had been 
erected more than forty-five years before the suit : Held , assuming that the land 
*n question was originally included in the street, that tho defendant had acquired 
a title by adverse possession against the municipality, which was not entitled to 
p call in aid the provisions of Limitation Aot, sch. 'II, art. 149. 

• Municipal Commissioners v. Sarangapani Mudaliar ... ... XIX 164 

«. 25. Date from ichich time runs. A registered lease provided that the rent should 
i be paid on :30th Masi, Tharana. The month Masi in the year Tliarana endod on 
the 29th day, . which corresponded with 11th March 1885. A suit to recover 
the rent was filed on 12th March 1891 : Held, that the Buit was not barred by 
limitation. 

•GNANASAMMANDA PANDARAM V. Palaniyandi Pillai ... ... XVII 61 

s. 28. Limitation — Limitation in relation to persons in undisturbed possession . The 
law of limitation operates against parties who have been guilty of delay and in 
favour of persons in possession. Section 28 of the Limitation Act has no application 
to persons who arc in possession and who have had no occasion to sue for 
recovery of possession. 

ORR V. SUNDRA PANDIA ... ... ... ... ... XVII 266 

• 

sch. II, art. 11. Civil Procedure Code — Act XIV of 1882, ss. 278, 281 — Disallowance 
of claim to property under attachment — Subsequent suit . In 1879 the plaintiff 
purchased at a Court-sale the first defendant’s interest in certain land, but did not 
obtain possession. In 1888 the same property was purchased by the fourth defendant 
in execution of another decree against the same judgment-debtor. It appeared 
that the plaintiff raised an objection by petition in the course of the proceedings in 
execution of the last-mentioned decree, but his petition was dismissed on his vakil 
stating that he was not in possession. The plaintiff now sued in 1691 for the 
property purchased by him : Held, that no order had been passed under Civil 
Procedure Code, a. 281, and that the suit was not barred under Limitation Act, 
sch. II, art. 11. 

MUNISAMI REDDI V . ARUNACHALA REDDI ... ... ... XVIII 266 

sch. II, art. 11. Civil\ Procedure Code — Act XIV of 1882, ss. 280 to 283 — Mortgage. 

Land having been granted to several persons jointly, disputes arose among them 
with reference to its allotment. The disputes having been settled by arbitration, 
one of the grantees sold his share to the plaintiff. Before the arbitration, another 
o£the grantees mortgaged seven acres of the land to A, who did not become a party 
to the arbitration. A subsequently obtained a decree on his mortgage and proceed- 
ed to execute it by attachment. The plaintiff intervened in execution, but in March 
1884 the Court passed an order stating that the plaintiff** land, was not attached, and 
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XV of 1877 — (continued.) 

in fact his possession then remained undisturbed. A subsequently executed his 
docree and purchased the land brought to sale by the Court. The plaintiff’s posses- . 
sion was disturbed under colour of this purchase, and he now sued in 1889 to recover 
the land sold to him : Held, (1) that the order of the 1st of March 1884 was 
not an order within the meaning of Civil Procedure Cod?, k. 283, and accordingly 
that the suit was not barred by the one year’s rule of limitation ; (2) that Ehe plain- 
tiff's vendor had, after the arbitration, a good title against both A and his mortgagor, 
and that the plaintiff was entitled to recover. 

PUTjLAMMA v. PJRADOSHAM ... ... ... ... XVIII 816 

sch. II, art. 12. Suit to set aside Court sale — Suit for land sold in execution as pro - 
perty of third parties. The plaintiffs sued in 18^3 to recover possession of land ol 
which thoir family had been in possession till 1884. The land had been sold to 
the defendant in 1881 in execution of a decree against the plaintiffs’ cousins, but 
the sale had not been confirmed. A decree was passed as prayed in respect of a , 
moiety of the land which represented the plaintiffs’ share : Held, that the decreo 
was right. Qucere : Whether the suit would have been barred under the one year’s 
'rule of limitation if the sale had been confirmed. • Suryanna v. Durgi doubted. 
NARAfclMHA NA1DU V. BAMASAMI ... ... ... ... XVIII 478 

sch. If, art. 36. Misfeasance— Indian Companies Act — Act VI of 1882, s. 214 — 
Application against directors for refund of money improperly distributed. An 
application was made in 1894 under Indian Companies Act of 1882, s. 214, by an 
official •liquidator appointed in 1891, praying that the directors of the company in 
liquidation be ordered to pay ovor to him a sum of money which had been impro- 
perly distributed among the shareholders : Held, that the application was not 
barred by limitation. 

RAMASaMT v. STREERAMULU CHETTI ... ( ... ... XIX 149 

sch. II, arts. 36, 49. Suit for compensation for attachment before judgment. In a 
suit by A against B property of B was attached before judgment in November 
1888. The suit was dismissed in October 1889, and an appeal by the plaintiff was 
dismissed in July 1890. B now sued A in September 1892 for damages occasioned 
by the attachment before judgment : Held, that the suit was barred by limitation. 
MANAVIKRAMAN v. AVISILAN KOYA ... ... ... ... XIX 80 

sch. II, arts. 59, 60. Money deposited — Banker and customer — Money lent — Deposit 
— Cause of action — Demand. A, at the suggestion of B, a shopkeeper, deposited 
with him certain sums of money on the terms that the money should be repaid 
with interest on demand. It appeared that B was in the habit of receiving 
deposits from his customers on such terms. A having died, his widow and 
administratrix sued more than three years after the date of the deposit to recover 
the amount deposited, the money having b«3en demanded within three years of 
the date of the suit : Held, that the suit was governed by Limitation Act, 
sch. II, art. 60 and not by art. 59 and accordingly was not barred by limitation. . 
Perundeyitayar ammal v. Nammalvar Chetti ... ... XVIII 890 

sch. II, arts 62, 97. — Suit to recover price paid on a void sale. In 1885 the plaintiff 
obtained from the defendant a sale-deed of a certain land and paid part of the 
purchase-money. Subsequently a judgment creditor of the defendant’s husband 
sought to execute his decree against the land in question, and eventually, in 
October 1889, obtained a decree in the High Court under which the plaintiff was 
ejected. The plaintiff now sued in 1892, less than three years from the date of 
the last-mentioned decree, to recover the sum paid by him to the defendant as 
above mentioned : Held , that the suit was not barred by limitation. 

Venkatanarasimhulu V. Peramma... ... ... ...XVIII 178 

sch. II, art. 85. Limitation — Mutual account . To constitute a mutual account 
there must be transactions on each side creating independent obligations on the 
other, and not merely transactions which create obligations on the one side, those 
on the other being merely complete or partial discharges of such obligations. 

Thus an account consisting of entries of payments made by one party in reduction 
of his debt to the other, and of payments made by the latter on* behalf of the 
former party for the same purpose is not a mutual account within the meaning 
of art. 85 of sch. II of the Limitation Act. Hirada Basappa v. Qadigi Muddapjga 
cited and followed. A shifting balance is a test of mutuality, but its absence is 
not conclusive proof against mutuality. 

VELU PlLLAI V . 0HOSE MAHOMED ... 


... XVII 898 
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sch. II, art. 110. Rent Recovery Act (Madras)— Act VMI of 1865, ss. 7,9, 10— 
Suit to recover arrears of rent — Proceedings in Revenue Court to enforce acceptance 
of patta tendered — Time from which period of limitation is computed. In a suit 
for rent for a period which had expired more than three years before the date of 
the plaint, it appeared that proceedings had taken place in a Revenue Court under 
Rent Recqpery Act (Madras), 18(55. to enforce acceptance b\ the defendant of the 
patta tendered by the landlord. These proceedings had terminated on appeal in 
favour of the landlord loss than three years before the institution of his suit : 
Held , that the period of limitation applicable to the suit was not computable from 
the date of the termination of the proceedings under the Runt Recovery Act Slid 
that the suit was barred by limitation. Sobhanadri Appa Ran v. Chalamanna 
overruled. 

SRIRAMULU V. SOBHANADRI APPA RAU ... ... ... XIX 

sch. II, art. 110. Whether limitation commences from date of decree or from th \e 
dates when the various sums in arrears were payable — Rent Recovery Act (Madras) 
-Act VIII of 1805, .s. 10 — Suit to recover arrets of rent due under a decree 
given under s . 10. In a suit for arrears of rent due under a decree given under 
s. 10 of the Rent Recovery Act (ftfadras Act VITI of 1865) the period of limitation 
in art. 110, sch. II of the Limitation Act. commences from the date when the 
plaintiff was in a position to sue for rent, i e the date of the decree. 

SOBHANADR1 APPA RAU V . CHALAMANNA * ... ... ... XVII 

sch. It, art. 110. Mortgage — Interest ‘ post diem.’ The plaintiff sued in 1Q93 to 
recover principal together with interest due up to date on a mortgage which pro- 
vided for the repayment of principal and interest in December 1882, but contain- 
ed no covenant for the payment of interest post diem \ Held , that the claim for 
hitcrestpostf diem was barred by limitation. 

Thayar AMMAL m. Lakshiym ammal ... ... ... ...XVIII 

i sch. 11, art. 116. Mortgage— Interest post diem in absence of r or enant — Mnham - 
9 madan Law — Shares of males and females in subject of altumga grant — Hypothe- 

cation by gosha women— Rule as to proof of bona Tides — Civil Procedure Code — Act 
XIV of 1882, ss. 13, 43 — Res judicata — Court of jurisdiction competent to try subse- 
• quent suit — Suit for interest on a bond waiving right already accrued to sue for 
principal — Second suit for principal and interest subsequently accrued. Certain 
Muhammadans hypothecated to the plaintiff to secure repayment of a debt, their 
interest in lands, which had been enfranchised as a personal inam— a claim that 
the lands constituted the endowment of certain mosques having been rejected at 
the inam enquiry. The hypothecation deed was executed in 1875 and registered, 
and it contained the following terms with regard to interest and the repayment 
of the debt: — “ Wc (the obligors) shall pay interest at 7 per cent, per annum before 
the 30th October of each year ; we shall pay in full the principal amount on 30tli 
October 1878 after clearing off the interest and redeem this deed : should we fail to 
.pay the interest regularly according to the instalments, we shall at once pay the 
principal, together with the amount of interest.” Default was mad$ in the 
payment of interest in 1876 ; and in 1877 the plaintiff sued in a District Munsif’s 
Court for the interest then due, ex pres si \ stating in the plaint that he agreed to 
accept payment of the principal and the subsequent years’ interest at the times 
fixed in the deed, and he obtained a decree as prayed. The plaintiff in 1888 now 
sued the executants of the above instrument or thoir heirs and representatives to 
recover the principal, together with interest up to date. The Court of First 
Instance held that the claim for a personal decree was barred by limitation, but 
passed a decree directing the sale of the hypothecated land in default of payment 
of the principal together with interest up to date. On appeal : Held, (i) that 
this suit was not barred by Civil Procedure Code, s. 43, although the creditor’s 
election not to seek a decree for the full amount in the suit of 1877, had not been 
communicated to the debtors before that suit ; (2) that since the instrument did 
not provide for interest post dunn any claim in the nature of a claim for such 
interest could be allowed bv way of damages only and was not a charge on the 
land, and in the present case such claim was barred by limitation ; (3) that under 
the circumstances of the case the rule as to the equality of the shares of males 
and females in the subject of an altumga grant was inapplicable ; (4) that those of 
the defendants, against whom the District Munsif had wrongly passed a decree in 
187?, were not precluded from the right to have their shares in the land exonerated 
in the present suit ; (5) that two gosha women, who had executed the instrument 
in conjunction with their son and brother, respectively, were not, under the 
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circumstances, entitled to have their shares exonerated, for want of proof that the 
transaction had been explained to them. Ashgar Ali v. Delroos Banco Begum 
distinguished. 

Badi Bibi Sahibal v. Sami Pillai ... ... ... ... XVIII ‘257 

sch. II, art. 116. *Suit for rent — Registered contract signed by lessee only. In a 
suit for rent accrued due more than three years before the date of the ghaint, it 
appeared that the contract between the landlord and tenant was comprised in A *■ 
registered document which was signed only by the latter : Held , that the suit was 
not barred by. limitation. 

AMBAliWANA PANDARAM V. VAGUHAN ... ... ... XIX 52 

sch. II, arts. 120, 122. Hindu Law— Liability of son for father's debts— Civil 
Procedure Code — Act XIV of 1882, ss. 43, 244 — Suit for money — Non- joinder of 
plaintiffs undivided brother' — Suit against sons of a deceased judgment-debtor — 

Decree for money against father to be discharged by instalments — Previous execution , 
proceedings. A personal decree on a mortgage was passed against a Hindu (the 
t mortgagor) and his two sons on ioth October 1877. The decree provided for 
payment of the secured debt in various installments by May 1895. The mort- 
gagor died in 1883 having discharged part of the debt. The decree-holder having 
attached certain family property in execution, the mortgagor’s two younger sons, 
who had not been born at the date of the above decree, objected that their 
shares were ‘not liable to attachment. This objection prevailed, the Court 
expressing the opinion that the matter in controversy should be determined 
in a regular suit. The other defendants in the suit of 1877 had both died 
in the interval, one of them leaving infant sons. The decree-holder (in whose 
sole name the mortgage stood) nojv sued the sons of the mortgagor and their 
infant nephews in 1891 and obtained a decree for the payment out of the 
family property of all the unpaid instalments. A plea* of non-joinder was raised, 
inter alia, on the ground that the plaintiff had an undivided brother : Held, (1) 
that since the plaint (as amended) showed that the plaintiff sued as managing 
member of his undivided family, the omission to join his brother was a merely 
formal error and was not fatal to the suit ; (2) that the plaintiff was not precluded 
from maintaining this suit against the sons of the mortgagor by Civil Procedure 
Code, s. 43 or s. 244 ; (3) that the period of limitation applicable to the suit was 
six years, and that time began to run for the purposes of limitation from the date 
when each instalment would have become due from the deceased judgment-debtor ; 

(4) that the plaintiff was entitled to a decree for payment out of the family 
property of all such instalments as would have so become due at the date of the 
suit, and for a declaration only as to the subsequent instalments. 

RAMAYYA t). VENIvATAKATNAM ... ... ... ... XVII 122 

sch. II, art. 123. Suit fora legacy and share in residue — Time begins to run at the 
expiration of one. year from the death of the testator. A suit was brought in May 
1894 by a legatee claiming under the will of a testator, who died in December . 

1881, against the executors of the will. The plaint did not specifically ask for 
payment of the legacy or for ascertainment of the share in the residue due to the 
plaintiff, but set forth certain alleged acts of misconduct on the part of the defen- 
dants with respect to their dealings with the property, and prayed the Court to 
call for an account to set aside certain sales of the property made by the defen- 
dants and for damages. The Court of First Instance, without going into the 
merits, held that the suit was really for an account, and dismissed it as being 
barred. On appeal to the High Court : Held , that the plaint should have been 
amended in order to show clearly that the plaintiff really was trying to recover his 
legacy from the defendants personally and that, therefore, the suit fell within 
art. 123, sch. 11, Limitation Act, and that the same being payable one year 
after the testator’s death on 8th December 1881, the suit was in time. 

CURSETJEE PESTONJEE BOTTLIWALLA v. DADABHAI EDULJEE ... XIX 425 

sch. II, art. 124. Suit for having the appointment of a kamam declared void. A 
suit by existing karnams for having the appointment of another person as a kamam 
jointly with themselves declared void does not fall within the provision of art. 124 
pf the Limitation Act. 

LlAKBHMINARAY AN APPA v. VENKATARATNAM ... ... ... X^II 395 

seb, II, art. 132, Suit fen' kattubadi— Whether kattubadi is rent merely or cons- 
titutes (X charge — Resumption of service grant . The plaintiff sued for possession of 
* three villages granted by his predecessor to the ancestors of the defendants on the 
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ground that the villages had been granted on service tenure and that he was en- 
titled to resume them. He prayed in the alternative for a docree for six years’ 
arrears of kattubadi : Held , (1) on the evidence that the plaintiff was not entitled 
to resume the villages ; (2) that the plaintiff was entitled to a decree for only three 
years’ arrears of kattubadi. « 

VIZIANAGARAM MAHARAJ?>H v. SlTARAMAKAZU ... ... ... XIX 100 

sch* fl, arts. 1^7,138. Purchase at Court auction— Suit for possession of land — 

Date of cause of action— Construction of enactment. In a suit for possession of 
land instituted on 1st April 1891, it appeared that the land in question had been 
purchased by the plaintiff m a Court auction held in execution of a decree on 
20th June 1H78, and that the sale to the plaintiff was confirmed on 31st March 
1879, which was the date upon which the certificate issued The plaintiff 
failed to prove that the judgment-debtor was out of possession at or subse- 
quently to the date of the sale : Held, that the suit was governed b\ Limitation 
Act, sch. II, art. 138 ; that * the date of the stile ’ in that article nioaus the date 
of the actual sale not the date of the confirmation *of the sale and that accordingly 
the suit was barred by limitation. # * 

VENKATA LING AM V. VEERAbAMI ... ... ... ... XVII 89 

sch. II, art. 149. Forest Act— Act V of 1882 (Madras) — Burden of proof — Shifting of 
burden of proof. Portions of certain land, which had been taken up by Government 
as forest reserve, were claimed by one who had admittedly been in possession and 
enjoyment of them for thirty years. The Government failed to establish any* sub- 
sisting title of its own : Held, (1) that tho burden of proof had boon shifted on to 
the Government and had not been discharged and accordingly that the claim 
should be allowed; (2) art. 149 of tho Limitation ^ct applies only to suits brought 
HV, or on behalf of, the Secretary of State. 

SECRETARY OF STATE FOR^lNDIA V. KOTA BAPANAMMA ... ... XIX 165 

9 sch, II, art. 178. limitation— Applications for probate. The Limitation Aot does 

• not apply to applications for probate, and the applications referred to in art. 178 of 
sch. II of that Act arc applications under the Code of Civil Procedure. Janaki v. 
Kesavalu , Ilai Manekbai v. Manekji Kavasji and Ishan Chnnder Roy, in re, followed. 

• Gnanamuthu Upadebiu. Vana Koilpillai Nadan ... ...XVII 379 

sch. II, art. 179. Step m aid of execution — Defect in application for execution. 

Where there has been in fact an application for execution made by the party 
entitled to make it, it is to be regarded as a step in aid of execution within the 
nfcaning of the Limitation Act, art. 179, although by mistake a deceased judgment- 
debtor is named as the person against whom execution is sought. 

SAMIA PlLLAl 1J. GhookalinoaChettiar ... ... ... XVII 76 

sch. II, art. 179. Step in aid of execution — Request for payment of money realized in 
satisfaction of a decree. A request for the payment of money realized in satis- 
faction of a decree is sufficient to keep the decree alive, being a step in aid of 
execution. Venkatarayalu v. Narasimha approved and followed. Whether a 
particular act is or is not an application for, or step in aid of execution ,*dopends 
upon the nature of the act rather than the time at which it may possibly be done. 

Hem Chunder Chowdhry v. Brojo Soondmy Debee qualified. 

KOORMAYYA V. KRISHNAMMA NAID t J ... ... ... ...XVII 165 

sch. II, art. 179, cl. (G). Application for execution of maintenance decree — Previous 
applications held to be barred by limitation — Civil Procedure Code — Act XIV 
of 1882, s. 13 —Res judicata. On an application made in 1891 for the execution 
of a decree passed in 1870 it appeared that the decree directed the payment of 
maintenance to the plaintiff annually on a specified date, and the present applica- 
tion related to the period of three years from 1888 to 1891. There had been an 
application for execution in 1873* The next application was made in 1879 and it 
was dismissed as being barred by limitation : Held , (1) that the question whether 
the application was barred by limitation was not res judicata ; (2) that the 
application was not barred by limitation. 

KUPPU AMMAL v. SAMINATHA AYYAR ... ... ... XVIII 482 

Usufructuary mortgage — Personal covenant to pay. Whore a usufructuary mort- 
gage contains a personal undertaking to pay the amount secured thereby, the 
limitation applicable to a suit brought on the mortgage is governed by art. 147, 
Limitation Act XV of 1877. Sivakami Ammal v. Gopala Savundram Ay van 
followed. 

UDAYANA P1LLAI V. SENTHIVELU PlLl.AI ... ... XIX 411 
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Lunatic — (continued.) < 

Act XXXIV of 1858 — (continued.) 

Enquiry into alleged lunacy — Degree of unsoundness of mind. A Hindu, who had 
acquired considerable assets without any ancestral property, lived with one of his 
wives and hiB eldest son who managed the property. A younger son, who lived 
apart with his mother, made an application to the High Court alleging that his 
father was a lunatic and praying that he be declare^! to be so, and that a 
committee be appointed under Act XXXIV of 1858, and that the eldest son be 
directed to deliver the property to the committee. It was found on the enquiry * 
held under the above Act, that the alleged luuacic had for mauy years now and 
then been for short periods m such state of mind as to render it right to detain 
him at home, and that he now had about him that which when aroused by the 
recollection of past losses or by the recurrence of family quarrels might produce 
mental derangement, but that he mi< of sound mind at the dates of the above 
application and of the enquiry : Held , that the application should be dismissed. 

Per curiam : The eldest son should give to those who would be co-heirs with him 
to his father a fair opportunity of satisfying themselves that his management is * 
open to no question and that uj^hing is done to their detriment. Distinction 
between lunacy with lucid intervals, and a stato of sound mind, subject to 
occasional unsoundnesa arising from accidental and temporary onuses, considered. 

IN Kfc HAOAPi-A CHETT1 ... ... ...‘ ... ... XVI11 472 

Madras City Polios Act — 

III of 1888— 

ss. 42, 45, 47. Where a Magistrate has recorded that an accused person has ploaded 
guilty, an affidavit to the contrary sworn to by the accused is not admissible in 
evidence on revision by the High Oburt. In Madras City Police Act 111 of 1898 , 
s. 47, the words “ all or any of the other articles seized ” include money or securities 
for money seizod by the Police under s. 42. The Magistrate is not bound to hold 
any enquiry as to whether the money and other tirngs seized were used or intended , 

to be used for the purpose of gaining. 

QUEEN-EMPKESS v. BHA8HYAM CHKTT1 ... ... ... XIX 209 

Madras District Municipalities Act— 

IV of 1881 — 

ss. 72, 97, 2G2. The plaintiff built a house at Ncllore, the construction of which 
was completed on the 15th of August 1898. The municipal authorities of that < 
place, boiug governed by Madras District Municipalities Act, gave notice of assess- 
ment on the 11th of September, levied the tax as assessed, and credited it as the tax 
due for the half-yoar ending on the 30th of September 1893. The plaintiff now 
sued to recover the amount paid by him as having been illegally levied : Held. 
that under the provisions of District Municipalities Act, s. 262, the suit was not 
maintainable. 

Municipal* Council, Nelloke v. Ranga\ya ... ... ... XIX *10 

s. 179. Criminal Procedure Code , s. 433. By s. 179, Madras District Munici- 
palities Act TV of 1884, it is provided “the external roofs, verandahs, pandals, 
and walls of buildings erected or renewed after the coming into operation of this 
Act shall Dot be made of grass, leaves, mats or other such inflammable materials 
except with the writteu permission of the Municipal Council ” : Held , that the 
word 4 renewed ’ includes repairing. 

CJUEEN-EMPRESB V. SUBBANNA ... ... ... ... XIX 241 

Madras Harbour Trust Act— 

II of 1886- 

Bill of Lading— Cargo unclaimed on arrival of ship— Rights of shipowner to land 
goods — Damages by rain , The defendants ’ steam ship arrived at Madras on 4th 
December 1891, bringing bags of grain consigned to the plaintiffs who on that date 
were not authorised to receive them. The plaintiffs set up a custom that cargo of 
this description ought to be landed on the beach ; but, as this could not be done in 
the 1 absence of the consignees, the defendants landed it the same day on the pier 
and delivered it into the custody of the Madras Harbour Trust for storage pending 
delivery to the consignees. On the 8th of December 1891, heavy rain fell, and on 
the game date plaintiffs learnt that the cargo had been delivered on the pier. 

When (he plaintiffs came to take delivery on that day, a considerable portion 
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Madras Harbour Trust hat— (continued.) 

II of 1866 — (continued.) 

had been damaged by rain for which they now sued the defendants : Held, (lj that 
where the consignees are unable to take delivery in the ordinary way on the beach, 
the master of a ship has the option of landing and warehousing the goods, and 
that delivery to the Harbour Trust for custody was not wrongful ; (2) that in the 
absence of pro6f that the defendants were negligent, or that they 1‘aijed to deliver 
the goods, the suit must be dismissed. 

BRITISH INDIA STEAM NAVIGATION COMPANY v. lliliAHXM SULAIMAN ... XIX 169 

Madras Salt Act— 

IV of 1889— 

ss. 16, 67. Penal Code, s. ‘224 — Escape from lawful custody. The Madras Salt Act, 

1889, only authorises searches for contraband salt and arrests of the parties 
concerned in the keeping of such salt to be made by ollieers of the Salt department 
without search warrant in cases where the delay in obtaining such search warrant 
will prevent the discovery of such contraband salt : lleld , that whore the circum- 
stances did not justify the officer in believing that»thc delay m obtaining a search 
warrant would prevent the discovery ol’ contraband salt, he had no power to search • 
or arrest persons without such warrant and the escape by the persons so arrostod 
from custody was no olience within the meaning of s. 224, Indian Penal Code. 
queen-Empke8S v. Kalian ... ... ... XIX 310 

Malabar Compensation for Tenants’ improvements Act (Madras) — 

1 of 1887— 

s. 8. Suit to redeem kanom. The sum to be allowed for tenants’ compensation 
foe improvements under Act I of 1687 (Madras) ik to be calculated in proportion 
to the extent to which the estate has been permanently improved. The improve- 
ment for which compensation*^ payable as defined in s. 3 of the Act is not 

• the tree itself, but the work of planting, protecting and maintaining it. The 

9 calculation must not be based on the future produce of the tree. 

K.UNH1 CllANDU NAMK1AK o. KUNKAN NAMblAU ... ... ... XIX 384 

• ss. 3, 6. Cocuanut trees— Valuation of improvements. In a suit to redeem a kanom in 

Malabar, it appeared that the plaintiff paid into Court the kanom amount together 
with a sum on account of the defendant’s improvements, but subsequently with- 
drew the money, which the defendant had not taken out of Court. The defendant 
claimed that he was entitled to receive under the head of compensation for 
improvements the capitalized value of the produce ol oocoanut trees planted by 
him computed with reference to the probable productive life ol the trees . Held, 
that the piamtill was entitled to redeem, and that the defendant was not entitled 
to have the whole ol the future annual produce of the trees taken into consider- 
ation in computing the value of improvements under the Malabar Compensation 
for Tenants’ Improvements Act, 1887. 

SHANGUNN1 MENON V. VEERAPPAN PlLbAl ... .. ••• XV1I1 407 

Malabar Law— 

Civil Procedure Code— Act XIV oj 1882, .s. 566— Remand fur trial of a new issue— 
Mapillas. The kamavan of a tarwad in Malabar sued to recover property acquired 
by his sister (deceased) and now in the occupation of the defendants, her children. 

The parties were Mapillas. The defendants pleaded (i) that the property had 
been given to them and their mother jointly ; (u) that their mother was not 
governed by Marumakkatayam law. The Court of First Instance found the first- 
mentioned plea to be good and dismissed the suit, and also found that the family 
was governed by Marumakkatayam law. The Court of first appeal dissented from 
the above finding as to the first plea, and, without deciding the second point, 
remanded the case for the trial of a general issue as to the mode of devolution ot 
self-acquired property in Marumakkatayam Mapilla families in North Malabar, 
and ultimately it dismissed the suit, ruling that in Marumakkatayam Mapilla 
families the self-acquired property of a female descends to her children and does 
not lapse on her death to her tarwad : Held , that the order of remand was not 
one which should have been made under Civil Procedure Code, s. 566, and the 
proceedings taken under it were irregular. Observations as to the law applicable 
to Mapillas. 

, DIKKA PAKRAMAR V. KUTTI KUNHAMED ... a.. ...XVII 69 
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Malabar Law — ( continued .) • • 

Compromise of doubtful claims by adult members of a tarwad — Suit by junior mem- 
bers to rescind the compromise — Limitation Act — ( Act XV of 1877, s. 7). In 1878 
the senior members of a Malabar tarwad, in bond tide compromise of certain doubt- 
ful claims, executed an instrument conveying away certain land of the tarwad. 

In 1891 certain junior members of that tarwad, including several minors, sued to 
recover possession of the land ill question. Others of the junior members of the 
tarwad had attained majority more than three years before the suit and had not 
impugned the validity of the conveyance ; these persons were joined as i defendants. 

None of the plaintiffs had attained majority' in 1878 : Held, that the suit was* 
barred by limitation : Semble : that a compromise of a doubtful claim made by the 
adult members of a tarwad bond fide and in the interest of the tarwad is binding 
on the minor members. 


MOIDTN KUTTl v. BEEVI KUTTI UMMAH ... ... ... XVI11 38 

Makkatayam rule ofinhei itance -Tiyans of South Malabar. On the death of a Tiyau 
of South Malabar following the Makkatayam rule of inheritance, his mother, 
widow and daughter arc entitled to succeed to his property (acquired by himself and 
his father) in preference to his father’s divided brothers. * 

,IMBICHI KANDAN V. 1MU1CH1 PENNLT... ... ... ... XIX 1 

Makkatayam rule of inheritance — Tiyans — Whether compulsory partition can be 
effected. Tho ordinary rule of Marumakatayam agrfinst compulsory partition is 
equally applicable to Tiyans who follow Makkatayam, no custom to the contrary 
having been ip#.de out. 

RAMAN MENON V. CHATHUNNl ... ... ... ...XVII 184 

Makkatayam Law — Tiyans of Calicut— Succession. Among the Tiyans of Calicut 
governed by the Makkatayam law, the widow of the deceased owner is a preferen- 
tial heir to his mother. 

KUNH1 PENNU V. CH1RUDA... ... ... ... ... XIX* 140 

Partition of tarwad — Decree against karnavan on tarwad debt before partition — Exe- 
cution after partition. The karnavan of a Malabar tarwad borrowed money for 
purposes which rendered the debt binding on the tarwad The creditor obtained ft 
a decree against the karnavan in 1879. In 1882 a partition of the tarwad property 
took place. In 1891 property which had fallen on partition to the present plain- 
tiff’s share was attached and brought to sale in execution of tho decree of 1879. * c 
Ho was not joined as a party in the execution proceedings : Meld, that the Court 
sale did not bind the plaintiff. 

KUNHAPPA NAMBIAR V. SHRIDKYT KETTILAMMA ... ... XVIII 451 

Uraiyama , or rights of Uralan — Trustees and guardians of a temple in Malabar — * 
Melkoima , or right of superintendence, inherited by a family — Usage of the temple 
— Effect of compromise . The appellants, who were Uralan, managing as trustees 
and guardians the affairs of a temple in South Malabar, claimed to exclude the 
respondents from the management jointly with themselves. The respondents 
representing the Nambidi family, the descendants of the former rulers of the 
locality, were entitled to rights, termed Melkoima, of superintendence over the . 
temple. I>isputes having arisen, the predecessors of the partios in 1845, and again 
in 1874 had compromised litigation, and had agreed, with the result that they had 
since then continued to act upon the agreement, that they should jointly exercise 
the powers of management : Held, that the compromise so agreed to was bind- 
ing upon tho appellants ; that the usuage, which had been followed since 1845, was 
the best exponent of the Melkoima right ; and that the compromise could not bo 
re-opened. 

CHERUKUNNETH MaNUKEL NlLAKANDHEN NAMBUDIRAPAD v. VENGUNAT 

SIVARUPATHIL PADMANABHA REVI VARMA VALIA NAMBIDI ... XVIII 1 


Malicious prosecution — 

Prosecution by a Police Constable — Whether acting in his official capacity or not — 
Malice. A Police Constable, who is in effect the prosecutor and not acting merely 
in his official capacity, who docs not take reasonable care to inform himself of the 
truth of tho case and who does not honestly believe in the charge preferred by him 
and is actuated by an indirect motive in preferring it, is liable in a suit for 
damages for malicious prosecution. 

MfNiKSHISUNDRUM PlLLAI v. AYYATHORAI ... ... ... XVIII 136 


Manager— * 

Powers of de facto. Religims endowments— Debt binding on the institution. In a 
suit on a mortgage, # da ted April 1880, and comprising lands forming part of the 
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Manager — (continued.) 

endowment of a mutt, it appeared that the mortgagor had been the rightful 
manager of the mutt until 1876 when he was outcasted and consequently forfeited 
his office. Tho, present defendant was appointed in 1877 to suoceed him in the 
office of manager, but the mortgagor remained nevertheless in possession, and a 
suit by the present defendant to eject him was pending at the date of the mort- 
gage. The plaintiff now sought to enforce his rights under the mortgage against 
the defendant and the property, of which the defendant had been placed in posses- 
sion as the re.^ilt of the suit above referred to : Per curiam : the mortgagor was 
ndt disentitled to incur expenses so as to bind the rightful manager by tjie mere 
fact that the former was not de jure manager at the time the expenses were incurred, 
provided they were incurred for the preservation of the trust property or other 
justifiable purposes. On its appearing that the debt was incurred for the conduct 
of ceremonies in which the mortgagor, after his excommunication, was disquali- 
fied from taking part, and that all the circumstances of the case were known to 
the mortgagee : Held , that tho plaintiff was not entitled to recover the amount of 
the mortgage-debt. 

K*ASIM SAIBA v. SUDHINDBA THIRTHA SWAMI ... ... .. XVIII 359 

Married Women’s Property Aet — ' . 

Ill ol 1874— 

s. 8 Insolvent Act (11 and VI Vic * cap. 21), ,s. 63 — Insolvency of married woman — 
J'raperty settled on her for separate use without power of anticipation — Whether 
comprised in the vesting order or not . A creditor's right to be satisfied .out of the 
separate property of a married woman is, in the case of post-nuptial debts, restricted 
to the property as to which there is no restraint on anticipation. Section 8 of 
Act 1X1 of 1874 was not intended to give married women the power of evading 
such restraint. Hippolite v. Stuart dissented from. 

Itf re Mantel and Mantel ... ... ... ... XVIII 19 

Mortgage— * 

\Civil Procedure Code — Act XIV of 1882, ss. 13, 43 — ttos judicata -Court of jurisdic- 
tion competent to try subsequent suit — Suit for interest on a bond waiving right 
already accrued to sue Joi principal — Second suit for principal and interest subse- 
i fuently accrued — Limitation Act— Act XV of 1877, sc) i. fT, art. llC— Interest 
post diem in absence of covenant — Muhammadan Lair — Shares of males and females 
in subject of altumga grant — Hypothecation by gosha women — Rule as to proof of 
bona fides. Certain Muhammadans hypothecated to the plaintiff to secure repay- 
ment of a debt, their interest in lands, which had been enfranchised as a personal 
inam — a claim that the lands constituted the endowment of certain mosques 
having been rejected at the inam enquiry. The hypothecation deed was executed 
in 1875 and registered, and it contained the following terms with regard to interest 
and the repayment of the debt :-“Wc (the obligors) shall pay interest at 7 per 
cent, per annum before the 30th October of each year ; we shall pay m full the 
principal amount ori 30th October 1878 alter clearing off the interest and redeem 
this deed : should wc fail to pay the interest regularly according to the instal- 
ments, we shall at once pay the principal, together with the amount of imorest.” 
Default was made in the payment of interest in 1876 ; and in 1877 the plaintiff 
sued in a District Munsif’s Court for the interest then due, expressly stating in the 
plaint that he agreed to accept payment of the principal and the subsequent years’ 
interest at the times fixed in the deed, and he obtained a decree as prayed. The 
plaintiff in 1888 now sued the executants of the above instrument and their heirs 
and representatives to recover the principal together with interest up to date. 

The Court of First Instance held that the claim for a personal decree was barred 
by limitation, but passed a decree directing the sale of the hypothecated land in 
default of payment of the principal, together with interest up to date. On appeal : 

Held, (1) that this suit was not barred by Civil Procedure Code, s. 43, although the 
creditor’s election not to seek a decree for the full amount in the suit of 1877, 
had not been communicated to the debtors before that suit ; (2) that since the 
instrument did not provide for interest post diem any claim in the nature of a 
claim for such interest could be allowed by way of damages only and was not a 
charge on the land, and in the present case such claim was barred by limitation ; 

(3) that under the circumstances of the case the rule as to the equality of the 
shares of males and females in the subject of an altumga grant was inapplicable ; 

(4) ^iat those of the defendants, against whom the District Munsif had wrongly 
passed a decree in 1887, were not precluded from the right to have their shares 
in the land exonerated in the present suit ; (5) that two gosha women, who had 
executed the instrument in conjunction with .their son and brother, respectively, 
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were not, under the circumstances, entitled to have their shares 
■ want of proof that the transaction had been explained to them. 
Delroos Banoo Begum distinguished. 

Badi Bibi Sahibal v. Sami Pillai 


• PAGE 


exonerated for 
Ashgar AH v. 

... XVIII 257 


Civil Procedure Code — Act XIV of 1882, ss. 280 to 288 — Limitation Act — Act XV of 
1877, sch. II, art. 11. Land having been granted to several persons jointly, 
disputes arose among thorn with reference to its allotment. The disputes having 
been settled by arbitration, one of the grantees sold his share -to the plaintiff, 
Before the arbitration , another of the grantees mortgaged seven acres of the land * 
to A, who did not become a party to the arbitration. A subsequently obtained a 
decree on his mortgage and proceeded to execute it by attachment, the plaintiff 
intervened in execution, but in March 1884 the Court passed an order stating that 
the plaintiff’s land was not attached, and in fact his possession then remained 
undisturbed. A subsequently oxocutod his decree and purchased the land hronght 
to sale by the Court. The plaintiff’s possession was disturbed under colour of 
this purchase, and he now sued in 1889 to recover the land sold to him. Held, 
(1) that the order of the 1st of March 1884 was not an order within the meaning 
of Civil Procedure Code, k. 288, iind accordingly that the suit was not barred by 
the one year’s rule of limitation ; (2) that the plaintiff’s vondor had, after the 
arbitration, a good title against both A and his mortgagor, and that the plaintiff 
was entitled to recover. 


PUDLAMMA V. PRADOSHAM ... ... ... ... XVIII 316 

Effect of ^foreclosure decree passed by a foreign Court — “ Lis pendens "—Transfer of 
Property Act— Act IV of 1882, .9. 52. In 1887 K, who rosided at Singapore, mort- 
gaged certain lauds in the Madura District to S, who sued and obtained a condi- 
tional foreclosure decree on 13th June 1892 in the Supreme Court of Singapore. 

This decree became absolute on the 3rd October 1892. On 12th August 1892, 

K hypothecated the said land to P. In a suit brought by S : Held , that the 
decree of a Foreign Court cannot directly affect land 1 situated in British India ; 
that at the date of the mortgage there was no decree purporting to operate upon , 
the land ,* that the doctrine of Its pendens was inapplicable. Quaere: Whether 
P would have been bound if ho had had notice of the existence ot the conditional 
decree at the date of his mortgage. 

PALANI CHETTI v. SUBRAMANYAN CHETTI ... ... ... XIX 257 


Execution — Sale in execution of decree of mortqaged land — Purchase of equity of 
redemption by decree- holder under s. 294 of the Code of Civil Procedure — Execution 
of decree in respect of balance — Nature of price paid by purchaser on the purchase 
of the equity of redemption. A mortgaged certain laud to B, but remained in 
possession thereof. Subsequently A sold a portion of the said land to Cin con- 
sideration of her paying off the mortgage debt due to B. C entered into possession, 
but was unable to satisfy the debt. C died, and A sued C’s daughter and legal 
representative, for damages sustained by him from the non-payment of the pur- 
chase money by C. A obtained a decree and, the money not being paid as therein 
decreed, applied for execution and brought to sale the equity of redemption vested * 
in C by virtue of the sale. By leave of the Court A bid at the Court-sale and 
bought the right of redemption and recovered back possession of the land sold to 
C. Subsequently he again applied for execution of the decree in respect of the 
balance by attachment of certain moveable property, and contended that he was 
bound to give the defendant credit only for the price which he actually paid at the 
Court-sale for the equity of redemption. The defendant contended that A was 
bound to give credit for the full value of the land under mortgage : Held , that 
having obtained leave of the Court to bid under s. 294 of the Code of Civil Pro- 
cedure, A’s position was that of an independent purchaser, and that the price, 
which arr independent purchaser must be taken to pay when he buys property 
under mortgage lor a cash payment made to the mortgagor on account of his 
equity of redemption, is the cash payment for the equity of redemption plus the 
debt i.e., the amount undertaken to be paid to the mortgagee, and that for these 
amounts A was bound to give credit. 

Krishnasamt AYYAR v. Janakiammal ‘ ... ... ... XVIII 153 

Extinguishment of encumbrances — Suit by puisne encumbrancer — Decree for sale — 
Cem&ract Act — Act IX of 1872, s. 74 — Penal sum. In March 1881 A purchased 
certain land and, in the same month, mortgaged it to B. In June the land gras 
attached in execution of a decree. In August A discharged the judgment-debt with 
money borrowed from C, and he hypothecated the land to him to secure repay- 
ment of the loan. In 1882 B brought a suit on his mortgage and obtained a 



INDEX. 


lxziii 


_ . PAGE 

Mortgage — ( continued .) 

decree, in execution of which the land was brought to sale and purchased by him : 

C was not a party to this suit. In 1886 B sold the land to I) under an instrument, 
which recited that out of the purchase-money Rs. 760 were retained by the pur- 
chaser for payment of prior encumbrances, and the finding was that the purchaser 
undertook to, pay the debt owing to C. 0 now sued A and D to enforce his hypothe- 
cation : Held , that C was entitled to a decree for sale, A stipulation in a bond 
that if the sum secured is^iot repaid with interest at 12 per cent, on a certain date, 

£he interest shall be at 18 per cent, from the date of the bond is not unenforceable. 
Nahayanasami Naidu V. Narayana Rau ^ ... ... ... XVII 6*2 

In consolidation of prior mortgages. Want of registration — Secondary evidence — 
Extinction — Decree to redeem prior mortgages. In a suit to redeem a mortgage 
of 1867 which had been lost and admittedly had not been registered, it appeared 
that it had been executed in consolidation of two prior mortgages, dated 1856 and 
1860, respectively : Held , that the plaintiff was not entitled to a decree on the 
footing of the unregistered mortgage which could not be proved, but that he was 
•entitled to redeem the two previous mortgages if they were found to be genuine 
and valid. « 

ARUMUGAM PlLLAI V. PERlAS^fl ... ... ... ... XIX * ICO 

Interest ‘ post diem * — Limitation Act — Act XV of 1877, sck. 2/, art. 116. The 
plaintiff sued in 1893 to recover principal together with interest due up to date on 
a mortgage which provided for the repayment of principal and interest in December 
1882, but contained no covenant for the payment of interest post diem*.. Held , that 
the claim for interest post diem was barred by limitation. e 

THAYAR AMMAL v. IiAKSHMI AMMAL ... ... ... XVIII 331 

Limitation — Adverse possession — Mortgage by previous owner out of possession for twelve 
years. In a suit on a mortgage, dated 19th June 1888, and executed by the super- 
intendent of a mosque, the endowments of which were comprised in the mortgage, 
together with defendant No»l, therein described as his disciple, it was admit ed 
that the first mortgagor had occupied the position of superintendent up to 1871 and 
m that in that year he had executed an instrument authorizing defendant No. 2 to 
take possession of the properties on behalf of defendant No. 3 whom, as was 
^recited, the executant had taken in adoption and appointed to be his successor. In 
» 1874 the first mortgagor purported to cancel the instrument above referred to, but 

it appeared that he never actually resumed tho management, and that defendant 
No. 2 resisted various attempts then and subsequently made to interfere with his 
„ possession, and held the properties (together with defendant No. 3) up to tho date 
# ©f the suit : Held , that defendants Nos. 2 and 3 wore in adverse possession of the 
mortgage premises from 1871, and that tho mortgage was consequently invalid 
whatever the purpose of the debt intended to bo secured thereby. 

SUliBARAMAYYAR V. NIGAMADUELAH SAHEB ... ... ... XV1I1 342 

Mortgage of joint property — Subsequent mortgage of unascertained shares — Partition 
— llights of purchasers in execution of decrees on the two 7iiortgages. Joint property 
.belonging to an undivided Hindu family constituted of five branches was mort- 
gaged to A in 1876, and the share of one branch was mortgaged to B*in 1880. 

A partition took place in 1881 when the mortgagors of B had their share allotted to 
them. In 1888 A sued on his mortgage not joining B as a defendant and obtained 
a decree, in execution of which he brought to sale the property comprised in his 
mortgage and purchased it in September 1889. In 1889 B sued on his mortgage not 
joining A as a defendant and obtained a decree, in execution of which he brought his 
mortgagors’ share to sale and purchased it and obtained possession in August 1889. 

A, in taking possession of the property purchased by him, was obstructed by 

B, but an order was made in his favour. B now sued for the cancellation of this 
order and for an injunction restraining A from taking possession of the property 
from him. The lower Courts decreed that the plaintiff might redeem the land on 
payment of one-fifth of the amount of the defendant’s decree. The defendant 
appealed against this decree, the plaintiff taking no objections to it : Held, on 
second appeal, that the decree was wrong and that a decree as asked for by the 
plaintiff should be. substituted for it. 

RAMANADHAN CHETTY ti. Alkonda PllLAI ... ... ... XVIII 500 

Partial breach of contract by mortgagee — Contract Act — Act IX of 1872, s. 39 — 
Rescission— Acquiescence— Suit by mortgagee for interest due under the mortgage 
as regards the part fulfilled . A mortgaged oertain land to B for Rs. 800. Under 
the terms of the mortgage deed B was to pay Rs. 500 of the advance to C in 
discharge of a previous mortgage executed by^A in favour of C. Of the balance of 
Rs. 300, B was to retain Rs. 200 in payment of a previous debt of A due to him, 

C MAD.—/ 
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and the balance of Rs. 100 was to be paid to A. B paid the said Rs. 100, retained 
the Rs. 200, but neglected to pay the said Rs. 600 to 0, who sued A and recovered 
the debt by attachment and sale of A’s moveable property. After eight years from 
the date of the mortgage B brought a suit to recover the interest due under the 
mortgage on Rs. 800 only : Held , . that under s. 39 of the Contract Act, A was 
entitled to cancel ‘the contract of mortgage owing to B’s conduct, but that he was 
bound to give up the benefit he had received, w., Rs. 300 «tnd pay interest thereon 
up to the date of cancellation. B was not entitled to treat the original "mortgage p , 
as a mortgage in force with all its stipulations for Rs. 300 instead of Rs. 800, and 
on that view to sue for interest alone. 

SUBBA RAU V. DEVU SHETTI ... ... ... ...XVIII 126 

Redemption — Mortgage sued on not proved — Admission by defendants of mortgage 
right. The plaintiff sued to redeem a kanom of 1869. The kanom was not proved, 
but it appeared that the defendants in possession had in various documents admit- 
ted that they were kanorndars under the plaintiff’s predecessor in title. Tho 
Subordinate Judge held that the kanom to which the admissions related could not ‘ 
have been executed before 1823 which was less than s-ixty years from the date of 
some of the admissions and ho passed a decree fqr redemption : Held, that the 
plaintiff having failed to establish the kanom on whioh the suit was based should 
not have been allowed to fall back upon some other as*to which the defendants had 
made the admissions in question. 

Krishna Pilrai v. Rangasami Pillai ... ... ... XVIII 462 

Right of a jenmi, who is a judgment-creditor , to sell the kanom right before the expiry 
of twelve years. A jenmi, who has obtained a decree for arrears of rent, may sell 
the kanom before the expiry of twelve years : such a sale does not put an end to 
the kanom, but only transfers the kanomdar’s interest to the purchaser at the 
execution sale. 

achutan Nayar v. Kesha van ... ... * ... ... XVII 271 

Subsequent agreement — Covenant to pay an additional sum — Charge — Tacking. In a 
suit on a mortgage, dated 1878, it appoared that tho premises had been mortgaged 
in 1874, but the mortgagor had been left in possession under a lease ; and that a 
suit brought by the mortgagee (on the rent reserved by the lease falling into arrears) 
was compromised in 1877 on the terms that Rs. 3,680 should be paid together with 
the amount secured by the mortgage of 1874. The instrument of compromise was 
not registered and the amount was not paid : Held , that the plaintiff’s mortgage was 
subject to the mortgage of 1874 only and not to tho arrangement comprised in the 
compromise. Quart t : whether the compromise would, if registered, have charged ' 
the land with Rs. 3,680, or whether its effect was merely to make the equity of 
redemption conditional on payment of that amount, in such a manner as not to 
affect the rights of the subsequent mortgagee. 

UNNI v. NAGAMMAL ... ... ... ... ... XVIII 368 

Transfer of Property Act — Act IV of 1882, s. 43 — Subsequently acquired interest of 
mortgagor — Decree against mortgagor's unascertained shares — Subsequent inherit- 
ance by th# mortgagors of the share of a co-owner — Property belonging to a 
Muhammadan woman and her four children mortgaged by her and one of her sons 
to secure the repayment of a loan . A Muhammadan woman together with her 
eldest son exocuted a mortgage comprising the whole of an estate in which her 
younger children were also entitled to certain shares. The mortgagee brought his 
suit on the mortgage joining as defendants the younger children as well as the 
mortgagors and obtained a decree, whereby the mortgage amount was made payable 
11 on the responsibility of the shares ” of the co-mortgagors ; the suit was otherwise 
dismissed and no personal decree was passed. Subsequently the shares of the 
co-mortgagors were increased by inheritance from one of the other defendants who 
died before the decree was exocuted : Held , that the increased shares of the mort- 
gagors were liable to be sold in execution of the decree. 

Ajuuddin Sahib v. Sheik Budan Sahib ... ... ... XVIII 492 

Transfer of Property Act — Act IV of 1882, s . OS— Interest ‘post diem* — Interest Act — 

Act XXXII of 1839. The plaintiff sued in December 1891 upon a registered mort- 
gage, dated 1875, in which it was provided that interest should be paid at the rate 
therein mentioned, and that the principal should be repaid on 10th April 1880, but 
in whjoh there was no provision for payment of interest post diem : Held, that 
interest post diem should be awarded under the Interest Act, 1839, at a reasonable 
rate ; Semble : the amount so awarded would constitute a charge on the mortgage 
premises. 

Rama Reddi appaji Reddi ,,, * ...XVIII 248 
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Muhammadan Law— 

IHbbat — Incomplete gift. Where a Muhammadan woman made an oral gift of a 
house to her nephew on the occasion oi his marriage, but subsequent to the gift 
continued to live with him in the house : Held, that the gift was null and void, 
as there was no entire relinquishment of the house by the donor and the case did 
not fall within the exceptions allowed by Muhammadan law. 

Bava Saib v. Mahomed .... ... ... ... ... XIX 343 

Relinquistynent of rights ojfc inheritance —Relinquishment executed before ancestor's 
4eath. ’ A Jlulpimmadan sued to recover his share of the property by his mother 

• deceased. It appeared that before her death he had, by a registered deed in con- 
sideration of Rs. 150, renounced all his claims on her estate : Held , that the 
renunciation was binding on the plaintiff. 

Kunhi Mamod v. KtJNHI Moidin ... ... ... ... XIX 176 

Shares of nudes and females in subject of altumga grant — Hypothecation by gosha 
women — Rule as to proof of bona tides — Civil Procedure Code — Act XIV of 188*2, 
s. 13, 43 — Res judicata— Court of jurisdiction competent to try subsequent suit — 

• Suit for interest on a bond waiving right already accrued to sue for principal — 

Second suit for principal and interest subsequently accrued — Limitation Act — Act 
XV of 1877, sch. II, art. 116 — Mortgage— Interest post diem in absence of 9 
covenant . Certain Muhammadalis hypothecated to the plaintiff to secure ropaymont 
of a debt, their interest in lands, which bad been enfranchised as a personal 
mam — a claim that the lands constituted the endowment of certain mosques having 
been rejected at the inam enquiry. The hypothecation doed was executed in 1875 
and registered, and it contained the following terms with rogard t<3 interest and 
the repayment of the debt : — “ We (the obligors) shall pay interest at 7 per cent, 
per annum before the 30fch October of each year ; we shall pay in full the principal 
amount on 30 October 1878 after clearing off the interest and redeem this deed ; 
should wo fail to pay the interest .egularly according to the instalments, wo shall 

• at once pay the principal together with the amount of interest.” Default was 
made in the payment of interest in 1876; and in 1877 the plaintiff sued in a 
District Munsif’s Court for the interest then due, expressly stating in the plaint 
that he agreed to accept payment of the principal and the subsequent years’ 
interest at the times fixed in the deed, and he obtained a decree as prayed. The 

% plaintiff in 1888 now sued the executants of the above instrument and their heirs 
and representatives to recover the principal, together with interest up to date. The 
Court of First Instance held that the claim for a personal decree was barred by 
limitation, but passed a decree directing the sale of tho hypothecated land in 
default of payment of the principal, together with interest up to date. On appeal : 

• Held, (1) that this suit was not barred by Civil Procedure Code, s. 43, although 
the creditor’s election not bo seek a decree for the full amount in the suit 
of 1877, had not been communicated to the debtors before that suit ; (2) that 
since the instrument did not provide for interest post diem any claim in the nature 
of a claim for such interest could be allowed by way of damages only and was not 
a charge on the land, and in the prosent case such claim was barred by limitation ; 

(3) that under the circumstances of the case the rule as to the equality of the shares 

' of males and females in the subject of an ■altumga grant was inapplicable ; (4) 
that those of the defendants, against whom the District Munsif had wrongly 
passed a decree in 1877, were not precluded from the right to have their shares 
in the land exonerated in the present suit ; (5) that two gosha women, who had 
executed the instrument in conjunction with their son and brother, respectively, 
were not," under the circumstances, entitled to have their shares exonerated for 
want of proof that the transaction had been explained to them. Ashgar Ali 
v. Delroos Banoo Begum distinguished. 

Badi Bibi Sahib al v. Sami Pill at ... ... ... XVIII 257 

Wakf— Charitable and religious trusts — Perpetuities , rule against. A Muhammadan, 
by an instrument in writing, dedicated certain moveable and immoveable properties 
for tho upkeep of her husband’s tomb and 44 for the daily, monthly and annual 
expenses of the aforesaid mausoleum, such as lighting, frankincense, flowers, 
and the salaries of repeaters of Koran and readers of benedictions, etc., as Well 
as for the annual fatheha ceremonies of the deceased and after my death for my 
annual fatheha ceremony.” It was found that a travellers’ inn was erected by 
the endower of the property as an appurtenance to the tomb, and that the, 
performance of the ceremonies necessarily involved the distribution of charity, 

Sind that the lights at the tomb we/e of use to passers-by : Held, that the 
instrument was not a valid wakf and was void as contravening the rule against 
perpetuities. 

Kaleloola Sahib u. Nuseerudeen S^HIB ... ... XVIII 201 
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negotiable Instruments Act— 

XXVI of 1881 — 

s. 13. Promissory note — Reference in the note to collateral security , effect of. An 
instrument, signed and bearing a 1-anna stamp, was in the following terms, t lz., 
on deposit of title-deeds named herein-below for value received by me, I pro- 
mise to pay three months after date Rs. 160 to A B or order,” then followed the 
dotails of the titl^-deeds : Held, that the instrument was a negotiable instrument. 
RAMACHANDRA V. SESHA ... ... ... c ... .# XVII 85 

s. 46. Effect of an invalid endorsement of a promissory note bi) pftyee — Note' r 
recovered by, but not re-indorsed to the payee. The defendant gave plaintiff a 
promissory note payable on demand. The plaintiff ondorsod the note to a third 
party, a creditor of his, who sued the defendant on the note on his refusal to pay. 

The defendant pleaded that it had been agreed between the payee and himself 
that the note should not take effect until the payee had performed certain condi- 
tions which remained unperformed. The suit was accordingly dismissed. The 
plaintiff thereupon paid tlieondorsee and took back the note, which, howover, was 
not re-indorsed, and instituted the present suit against the defendant, who pleaded i 
that the property in the note was nol vested in the original plaintiff so as to enable 
him to maintain the suit. On the deceaso of the plaintiff before the trial his 
sons were substituted as plaintiffs : Held , that, although the property in a pro- 
missory note payable to order on demand passes by endorsement and delivery, 
the endorsement in this case had boen declared invalid in the suit roferred to and 
must, therefore, be treated as cancelled, and consequently the property* in the 
noto was vested in the plaintiff at the date of the suit so as to enable him to 
maintain it. 

MARIMUTHU PILLAI V. KR1SHNASAMI CHETTI ... ... ...XVII 197 

Notice to quit— 

Assertion of toulgeni (permanent) tenure— Entitlement to notice. The setting up of a 
Mulgeni right by a tenant is not a disclaimer of title suUh as disentitles him to a 
notice to quit in determination of the tenure. 

Unhamma Devi v. Vaikunta Hegde ... ... ...XVII 218' 

Parties — 

Civil Procedure Code , ss. 43, 244— Hindu law— Liability of son for father's debts — 

Suit for money— Non-joinder of plaintiffs undivided brother — Suit against sons of 
a deceased judgment-debtor — Decree for money against father to be discharged by 
intalments — Previous execution proceedings — Limitation Act — Act XV of 1877, 
sch. II, arts. 120, 122. A personal decree on a mortgage wa s passed against a Hindu « 

(the mortgagor) and his two sons on 19th October 1877. The decree provided for 
payment of the secured debt in various instalments by May 1895. The mortgagor 
died in 1883 having discharged part of the debt. The decree- holder having attach- 
ed certain family property in execution, the mortgagor’s two younger sons, who 
had not been born at the date of the above decree, objected that their shares were not 
liable to attachment. This objection prevailed, the Court expressing the opinion 
that the matter in controversy should be determined in a regular suit. The other 
defendants in the suit of 1877 had both died in the interval, one of them leaving 
infant sons. The decree-holder (in whose sole name the mortgage stood) now 
sued the sons of the mortgagor and their infant nephews in 1891 and obtained a 
decree for the payment out of the family property of all the unpaid instalments. 

A plea of non-joinder was raised, inter alia , on the ground that the plaintiff had 
an undivided brother : Held , (1), that since the plaint (as amended) showed that 
the plaintiff sued as managing member of his undivided family, the omission to 
join his brother was a merely formal error, and was not fatal to the suit ; (2) that 
tho plaintiff was not precluded from maintaining this suit against the sons of the 
mortgagor by Civil Procedure Code, s. 43 or t». 244 ; (3) that the period of limita- 
tion applicable to the suit was six years, and that time began to run for the pur- 
poses of limitation from the date when each instalment would have become due 
from the deceased judgment-debtor; (4) that the plaintiff was entitled to a decree 
for payment out of the family property of all such instalments as would have so 
become due at the date of the suit, and for a declaration only as to the subsequent 
instalments. 

RAMAYYA V. VENKATARATNABi ... ... ... ... XVII 122 

Civil Procedure Code, ss. 278, 233 — Transfer of Property Act — Act JV of 1882, s. 8g 
—Non-joinder of puisne mortgagee in a. mortgage suit — Mortgage decree— Claim in 
execution to mortgage premises . A mortgagee sued on his mortgage and obtained a 
decree against the mortgagor for the principal, together with the interest accrued 





lxxvii 

* PAGE 

PartieB —(continued.) 

thereon, and for the sale of the mortgage premises in default of payment. A 
second mortgagee, who was not a party to the suit, intervened in execution, 
alleging that the land was not hable to be attached and sold by reason of his 
mortgage, and the Court made an ordei recognising tho priority of the decree- 
holder’s lien Tmd giving to the second mortgagee tho opportunity of discharging 
it. No suit was brought to question this order. The first mortgage was not paid 
off and the mortgage premise were brought to sale. The purchaser, who was the 
fir3t piortga^ee^now sued for possession of the land and his claim was resisted by 
th^ second mortgagee : Held , (1) that the non-joinder of the present defendant in 
the suit on the mortgage constituted no bar to the present suit ; (2) that the second 
mortgagee was estopped from now re-asserting his claim. 

KRISHNAN V. CHADAYAN KUTT1 HAJI... ... ... ...XVII 17 

Contract — Executory contract involving pe rsonal consideration —Assignment — 
Contract consisting of distinct contracts with separate parties — Misjoinder of 
the parties as defendants in one suit — Grant of relief that was not prayed for — 
Damages — Liquidated rate of damages applicable to certain specified breaches of 
contract only. Seven salt manufacturers, the defendants, contracted with A to 
manufacture and store in the, factory in the frame of and for tin* benefit 
of A such quantities of salt as he might require them to manufacture each 
season for seven years, in consideration of A’s paving them at tho rate of 
Rs. 11-8-0 per garce of salt, four months’ credit after each delivery being allowed 
to A, and of his paying Government taxes and dues, and executing all but potty 
repairs in the defendant’s factory. B was a party with A to the contract though 
he was not expressly mentioned thorein. A assigned his share in the contract 
to C. B, as first plaintiff, and C, as second plaintiff, brought a suit against the 
defendants alleging that the defendants had failed to fulfil their part of the con- 
tract during the second year of its continuance (1886) and praying (1) that all the 
defendants be directed to deliver to tho plaintiffs tho salt collected during 1886 ; 

(2) that defendants ‘2, 4 and % should be held liable for any damages plaintiffs 
might suffer through a fall in the price of salt. The Court of First Instance, 

% having held that the contract contained seven separate and distinct contracts, each 
defendant having contracted with reference to his own pans only, decreed (1) that 
the seven defendants should pay damagos at the rate of Rs. 5-12-0 per garce for 
M thfr salt collected by each during tho years 1886 to 1889. leaving the quantity to be 
ascertained in the execution' of the decree ; (2) that the defendants should pay the 
plaintiffs’ costs. On appeal the District Judge modified tho decree by fixing the 
rate of damages at Rs. 45-10-0 for each garce of salt : Held, on appeal, (J) that 
A vyas not competent to assign his interest in the contract to the second plaintiff, 
since the contract was based ou personal considerations and that the assignment 
of it as an executory contract was invalid without the consent of the defendants. 

Farrow v. Wilson , Humble v. Hunter , Arkansas Valley Smelting Company v. Belden 
Mining Company followed ; (2) that the suit was bad for misjoinder, since the 
case of each defendant, as a party to a distinct contract, should be decided on its 
own merits ; (8) that the decrees of the lower Courts were bad in making all the 
defendants jointly and severally liablo for costs, and for damages for other years 
than the year 1886, and in not ascertaining the amount of damages payable bv 
each defendant ; (4) that the measure of damages was what the plaintiffs had lost 
by the breach of contract, but that the lower Appellate Court was wrong in apply- 
ing tho rate fixed on this principle to each defendant without ascertaining the 
particular nature of the breach of which each defendant was guilty. 

Namasivaya Gurukkal V. Kadir Ammal ... ... ... XVII 168 

Contract Act — Act IX of 1872, ss. 45, 263 — Suit by surviving ULcmber of a firm alone 
— Succession Certificate Act — Act VII of 1889, s . 4 — Suit by surviving partner and 
heir of deceased partner . In a suit on a promissory note made by the defendant 
in favour of two Hindus carrying on business in partnership, it appeared that one 
of the partners was dead, and no succession certificate or letters of administration 
had been obtained. The plaintiffs wore the surviving partners and the uudividod 
sons of the deceased partnci : Held, that a surviving partner can sue alone for 
the recovery of a partnership debt : Hold further, that such a suit, may bo main- 
tained by a surviving partner jointly with tho heir of the deceased partner, in 
which case a certificate of heirship will be necessary, unless it appears on the face 
of the document sued on, that the debt is a coparcenary debt, 

VA1DYANATHA AYYAR V . CHBWA8AM1 NAIK ... ... ... XVII 108 

Hindu taw — Succession : whether under the Mitakshara law , nearness of blood is a 
ground of preference as between brothers of the half and full blood respectively in 
case of disputed succession to impartible coparcenary property — Representation of 
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minor heirs as defendants by including a Collector as a defendant, as their guardian 
ad litem — Code of Civil Procedure— Act XIV of 1882, ss. 13, 244, 312— Powers of 
a Hindu son to question the alienation of an impartible estate by his father — 
Limitation — Suit to recover immoveable family property unlawfully alienated 
during plaintiff 1 s minority— Limitation Act , s. 7, Ulus, (b), andsch. II, arts. 12, 

44, 45, 120 and 144. Whoro a suit is brought to sot aside a sale of immoveable 
family propefty unlawfully alienated during the plaintiffs minority, it must be 
instituted within one year of the plaintiff's attaining liis majority under seh. II, 
art. 12 of the Limitation Act. Section 7 of that Act must be re*ad 'together &ith 
oach article in sch. II, and when the period prescribed by the latter extends to 
throe years or more and expires within three years from the date of attainment of 
majority, the intention is ohat the late minor should have the full three years. 

But when the period of limitation prescribed is loss than three years, as in art. 12, 
and the minor has that period from the date of his majority, the prescribed period 
is not to be enlarged to three years. In determining the right of succession to an 
impartible estate, the class of kindred from whom a single heir is to be selected 
should be first ascertained. Next, it should bo seen whether family custom ar 
kulacliar discloses a special rule of selection, and, in default of such custom, 

t seniority of age constitutes a title by descent to the impartible estate, by analogy 
to general Hindu law. Nearness of blood is Ao ground of preference under the 
Mitakshara law in case of disputed succession to coparcenary property which is 
partible, and it is likewise no ground of preference when such property is impartible. 

Where, therefore, the family property belongs to a coparcenary family consisting 
of all tho brothers of the deceased propositus , whether of the whole or half-blood, 
in the absence of a specification to the contrary, the brother that is entitled to 
succeed to the property is the eldest in years. Representation by a Collector of 
all minor sons of a deceased zamindar as thoir guardian ad litem, under the order 
of the Court, the Collector being added as a defendant in the suit, is an adequate 
representation of all the sons, even if the Collector could only treat, under 
Regulation V of 1804, the particular minor on wht>se behalf the Court of Wards 
was then managing the zamindari as thoir proper ward. Consequently, a suit 
brought by one of such minors, on his attaining majority, to set aside the sale of * * 
a portion of the zamindari property attached in execution of the decree given in the 
former suit, is barred by ss. 136, 244 and 312 of the Codo of Civil Procedure. r 
SUBRAMANYA PANDYA CHOKKA TALAVAR V. SlVA SUBRAMANYA PlLLAI. XVII *316 

Letters of Administration— Promissory note given to a firm of two undivided Hindu 
brothers — Decease of the brothers — Suit on note by their sons without taking out 
letters. Two brothers, members of an undivided Hindu family, who traded as 
‘ T. Iyavier and brother,’ became the holders of a promissory note given to tW 
firm. The elder brother having died, his son joined the firm in his place, and he 
and his uncle filed a suit against the maker of the note, but before the action was 
heard the uncle died, and his son (a minor) was substituted as plaintiff for him, 
suing by the other plaintiff as his next friend. The plaintiffs had not taken oul 
letters of administration to their respective fathers’ estates : Held , (1) that 
assuming that tho younger brother could have sued as surviving member of the 
firm, oil his death the necessity for taking out letters of administration could not 
be avoided ; (2) that, if the debt was in reality due to the plaintiffs’ family and not 
to the obligees of the bond, they could not sue upon it in their own right of 
survivorship without taking out letters of administration, since the promissory 
note did not disclose the nature of the debt, and, moreover, the other members 
of the family should have been joined as plaintiffs. Venkataramanna v. Venkayya 
distinguished. 

CHOCKALINGA PlLLAI V. NATESA AYYAR ... ... ... XVII 147 

Partnership — Suit by one member of an undivided Hindu family — Non-joinder of 
other persons interested in a family business. In J 887 the plaintiff appointed the 
defendant to serve for three years as manager of a business in Moulmein, which 
was the business of the undivided Hindu family to which the plaintiff belonged. 

In 1893 the plaintiff, without joining the other members of his family, sued the 
defendant for damages for breach of the contract of service : Held, (1) that the 
suit was not maintainable in the Absence from the record of the other partners in 
the business ; (2) that under ibe circumstances, the name of the plaintiff in the 
cause-title could not be taken ts designating his partners also ; (3) that by reason 
bf $h 0 f 0,0 *' that ^hc a nenumei t might deprive the defendants of the defence of 
limitation and of thi otb w *r c reu instance ; in the case, the plaintiff should fifct be 
allowed on appeal to amend the plaint by bringing his partners on to the record. 
ALAGAPPA CHETTI V . VELLIAN CHETTI ... ... ... XVIII 93 
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Religious Endowitients Act— Act XX of 1863, s. 1 2— Suit by the Dharmakarta of a 
temple to recover possession of temple property. The* right to bring suits* for the 
recovery of the property of a religious or charitable institution is vested in tho 
trustee or manager of such institution, unless he is precluded by any special law 
fromexercising.it. There is nothing in the Religious Endowments Act to take 
away such powers. Section 12 relates only to the rents of property transferred by 
Govern mentato the committdfes of such institutions. 

Saki^aramurtTi Mudaliar v. CHIDAMBAKA NaDAN ... ... XVII 146 

Partnership— 

Advance made by one partner to another in respect of Vie latter's share of a partner- 
ship debt — Whether a suit for contribution lies. A and B wore partners. A 
decree was passed against them for the payment of a certain debt, each partner 
being liable for the whole sum and being bound to indemnify the other against 
tho payment of more than his share. A paid B’s share as well ah his own and 
brought a suit against B for contribution. B contended that that A’s claim, 
being in respect of a partnership transaction, ought to be adjusted when the 
partnership account was settled, and that the suit did not lie : Held, that the 
advance made by A to B by paying Ris share was not an advance to the partner- * 

ship, but to the other partner ii) respect of what he had to contribute, and that, 
consequently, A was entitled to contribution from B. 

SUBBARAYUDIT v. ADINARAYUDU ... ... ... v; XVIII 134 

Payment to a partner in fraud of his co-partners not a valid discharge — Constructive 
notice. The defendants, other than the first defendant, styling theinselvos*the 
‘agricultural association,’ entered into tbreo rental agreements, two of them dated 
April 23, 1891, and the third dated Juno 21, 1891, with the plaintiffs and tho 
first defendant for the cultivation of certain lands belonging to an undivided family 
of which the plaintiffs and first defendant were members and took possession of and 
cultivated the said lands. 0/1 the 17th June 1891*, an agreement, of which the 

• second defendant had notice, was entered into between the plaintiffs and first 

* defendant to the effect that the first plaintiff should be tho managing member of 
the family and should be entitled to receive the rent anfl give receipts for the 
satne. Subsequently disputes arising between plaintiff and first defendant, iho 

• other defendants made payments of rent to first defendant alone : Held , that 

these payments were not a valid discharge as against the claim of the plaintiffs on 
its being proved that second defendant had notice of the agreement of 17th Juno 
and that notice to him must be taken to be notice to his partners, the other defen- 
dants. By an agreement between the defendants anv one partner was empower- 
ed to take a lease : such lease to be binding on all tho partners as if executed by 
them. The leases wore not signed by the 18th defendant (now represented by 
appellants 19, 20 and 21) who was admittedly a partner and took actual part in 
the management of the affairs of the firm after the leases were executed : Held , 
that it was intended that the leases should operate as if all the members had 
executed them and that the representatives of 13th defendant were bound. 
CHINNARAMANUJA AYYANGAR v . PADMANABHA PILIjAYAN ... ...» XIX 471 

Suit by one member of an undivided Hindu family — Non-joinder of other persons 
interested in a family business. In 1887 the plaintiff appointed the defendant to 
serve for three years as manager of a business in Moulmoin, which was the 
business of the undivided Hindu family to which the plaintiff belonged. In 1893 
the plaintiff, without joining the other members of his family, sued the defendant 
for damages for breach of tho contract of service : Held , (1) that the suit was 
not maintainable in the absence from the record of the other partners in tho 
business ; (2) that under the circumstances, the name of the plaintiff in the cause- 
title could not be taken as designating his partners also ; (3) that by reason of 
the fact that tho amendment might deprive the defendants of the defonce of limi- 
tation and of the other circumstances in the case, the plaintiff should not be 
allowed on appeal to amend tho plaint by bringing his partners on to the record. 
ABAGAPPA CHETTI v. VELLIAN CHETTI ... .. ... XVIII 33 

Party-wall— 

See TENANTS IN COMMON. 

Patta— 

Grant of. Effect of reversal — Appeal to Board of Revenue. The grant of a patta by a 
Collector is conditional on the result of an appeal against such grant to the Board 
of Revenue. 

TIRUMADASWAMI AYYANGAR V. TlRUMALAI GOUNDAN ... ... XIX 324 
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Penal Code— 1 

Act XLV of 1860— 

ss. 34,56,302. Murder — Sentence cf penal servitude. Where three prisoners assault- 
ed the deceased and gave him a beating, in the course of which ono of the prison- 
ers struck the deceased a blow on the head, which resulted in death : Held that in 
the absence of proof that the prisoners had the common intention to inflict injury 
likely to caus»death, they could not be convicted of murder. The punishment 
of penal servitude is only applicable to Europeans and ftmericamv « 
Queen-Empress v. Duma Baidya ... ... ... • 1 ... XIX 488 

ss. 40, 64. Towns Nuisances Act ( Madras) — Act III of 1889, ss. 3, 11 — Imprisonment 
in default of payment of a fine. Where a conviction has taken place under Towns 
Nuisances Act (Madras), 1889, s. 3, Magistrate has jurisdiction to impose a fine 
and also to pronounce a sentence of imprisonment in. default of payment of the 
fine. 

Queen-Empress v. Rappel ... ... ... ... XVIII 490 

ss. 99, 147, 353. Abkari Act, ss. 31, 30, A Sub-Inspector of Salt and Abkari 
at tempted, without ascarch warrant, to enter a house in search of property, the illicit 
possession of which is an ofience under the Madras Abkari Act and was obstructed 
* and resisted : Held , that having regard to s. 99 of the Penal Code, even though 
the Sub-Inspector was not strictly justified in searching a house without a warrant, 
the persons obstructing and resisting could not sel up the illegality of the officer’s 
proceeding as a justification of their obstruction, as it was not shown that that 
officer was anting otherwise than in good faith aud without malice. 

. Queen-Empress v. Pukot kotu ... ... ... ... *IX 349 

ss. 188, 290. Public nuisance — Cremation — Disobedience to an oi'der duly promul- 
gated by a public servant — Criminal Procedure, s. 143 — Illegal order . On the 
11th August 1894 the District Magistrate promulgated an order prohibiting the 
people of the village of Thirukodikaval from using their burning grounds situated 
on the southern bank of the Cauvery and directing them to use other burning 
grounds which had been provided. On the 11th May 1895 certain persons, in 
defiance of this order, cremated a corpse at the spot interdicted, and were convict- ♦ 1 

ed under s. 188, 290, Indian Penal Code, but the conviction under s. 188 was 
reversed on appeal : Held that when persons entitled to use a particular spot dedi- 
cated for the communal purpose of cremation, use it for that purpose in a manner , 
neither unusual nor calculated to aggravate the inconveniences necessarily incident 
to such an act as it is generally performed in this country, they cannot be convict- 
ed of a public nuisance on the ground that their act caused material annoyance 
and discomfort to persons near the place on the occasion referred to : Held 
further , that the order of the District Magistrate was not warranted by s. 143, 
Criminal Procedure Code, or by any other law and must, therefore, be set aside. 
QUEEN-EMPRESS V. SAMINADHA PILLAI ... ... ... XIX 464 

s. 224. Escape from custody of village officers — Regulation XI of 1816, s. 5. On 
a charge under Penal Code, s. 226, it appeared that the accused had been 
apprehended on a hue and cry being raised as be was running away after; 
committing robbery, and that he was handed over to the village Magistrate and 
was by him placed in the charge of taliyaries for detention till the next morning 
when he was to be taken to ibe Police station, and that he escaped from the 
custody [of the taliyaries : Held, distinguishing Queen v . Bojjigan , that the 
accused was rightly convicted of the ofience charged. 

Queen-Empress v. Fakira ... ... ... ... XVII 103 

s. 224. Escape from lawful custody. The accused, having boon legally arrested, was 
subsequently left unguarded and he escaped. He was then re-arrested, and was 
tried and convicted under Indian Penal Code, s. 224 : Held , that the conviction 
was right. 

Queen-Empress v. Muppan ... ... ... ... XVIII 401 

s. 224. Escape from lawful custody— Salt Act ( Madras) — Act IV of 1889, ss. 46, 47. 

The Madras Salt Act, 1889, only authorises searches for contraband salt and arrests 
of the parties concerned in the keeping of suoh salt to be made by officers of the 
Salt department without search warrant in oases where the delay in obtaining 
such search warrant will prevent the discovery of such contraband salt : Held, 
that where the circumstances did not justify the officer in believing that the delay 
i$ obtaining a search warrant would prevent the disoovery of oontraband salt, he 
had no power to search or arrest persons without such warrant and the escape by 
the persons so arrested from custody was no offence within the meaning of s. 224, 

Indian penal Code. 

quejsn-Emprkss v. Kalian set XIX 310 



INDEX, 


lx* xi 


Penal Code -(continued.) 

Act XLV of 1860 — ( continued .) 

s. 304. Act done with the knowledge that death would he a probable result. Where 
the prisoner by gripping and squeezing the testicles of deceased reduced them to 
a pulpy condition thereby causing an injury which resulted in death due to the 
shock so inflicted on the nervous system : Held j\er DAVIES, 3.. that the death 
was an unforeseen result tor which prisoner could not be held liable? and that she 
ought to bf* convicted undePx. 323, Penal Code : Held per SUHKAMANIA AYYAR 
a^id> BENSON ,#JJ m that death was a probable consequence of the prisoner’s act, and 
that she was guilty under s. 304, Penal (’ode, of culpable homicide not amounting 
to murder. 

Queen-Empress v. kaliyani ... ... ... ... XIX 366 

s. 378, illus. (oj. Theft — Whether a dishonest removal by a wife of her husband's 
property left in her custody amounts to theft. There is no presumption of law that 
a wife and husbahd constitute one person in India for the purpose of criminal 
law. If the wife, removing her husband’s property from his house, does so with 
(tishonobt intention, she is guilty of theft. 

Queen-Empress v. Butchi ... ... ... ... XVII 401 

■> 

s. 448. Criminal Trespass — Intent. Although a trespasser knows that his 'act if 
discovered, will be likely to causa annoyance, it does not follow that he does the 
act with that intent. 

Queen-Empress r. Raya pa da yacht ... XIX 340 

s. 497. Criminal Procedure Code — .4cf X of 1882, ss. 4, 488 — * Adultery ’. A 
wife petitioned for maintenance for herself and child against her husband under 
s. 488 of the Criminal Procedure Code. The husband did not refuse to maintain 
his wife, but the petitioner refused to live with him ns ho kept a concubine : 

Held, that the word * adultery ’ in s. 488 of the Criminal Procedure Code must, 
by virtue of s. 4 of the Code, bo construed with re fore nee to the definition of the 
term in s. 497 of the Indian Penal Code. Consequently a husband’s immorality 
• # which does not amount to ‘ adultery ’ or involve the degradation of a married 
woman being brought in of the society of a concubine is not sufficient ground for 
a wife’s refusal to live with her husband An offer to maintain a wife must be an 
(fffor to maintain with the consideration due to her position as a wife. Marakkal 
* v. Kandappa cited. Per BEST, J. — It is very doubtful if the framers of s. 488 of 
the Code of Criminal Procedure intended the word ‘ adultery 1 as used therein 
to have the limited meaning given to it m the Penal Code. The wrong done to 
the wife is in no way affected by the circumstance of her husband’s concubine 
being married or unmarried, or, in case of her being married, whether it is with 
or without her husband’s consent or collusion that she is living in such concubi- 
nage. In face however of s. 4 of the Criminal Procedure Code, no other inter- 
pretation of the term adultery’ is possible than the limited interpretation 
contained in the Penal Code. 

Queen-Empress v. Mannatha achaki ... ... ... XVII 260 

Pensions Act- 

XXI1J of 1871 — 

s. 4. ‘ Civil Court. ’ — Forest Act (Madras) — Act V of 1882, ss. 2, 4, 10, 14 — Claim 
to percentage of forest income — Jurisdiction of Forest Settlement Officer — Jurisdic- 
tion of Appellate Court. A claim to a percentage of forost income is not a claim to 
forest produce under Madras Act V of 1882, nor is it a claim to a right specified in 
s. 4 of that Act. A Forest Settlement Officer has no jurisdiction to entertain 
a suit in which such a claim is made, and such a suit brought by discharged forest 
karnams is barred by s. 4 of the Pensions Act. A Forest Settlement Officer 
is a ‘ Civil Court ’ for the purposes of the Pensions Act. Tf a Court of limited juris- 
a diction exceeds its powers and adjudicates on. a claim over which it has no juris- 
’diction, the Court (if any) which exercises appellate jurisdiction over it is bound to 
entertain an appeal preferred against the lower Court’s decision and to correct the 
error. A Court of competent appellate jurisdiction in such a case is not bound by 
an order made without jurisdiction bv a Collector on an appeal to him in the same 
suit. Submission by the parties to his jurisdiction cannot give a Forest Settlement 
Officer jurisdiction in a case where he has no inherent jurisdiction. 

SECRETARY OK STATE FOR INDIA v. VYDIA PlLLAI ... ... XVII 138 

ss . 4, ft. Suit fen' malikana without certificate of Collector. In a suit against the 
Rajah of Palghat and other members of his family for a declaration of the plain- 
tiff’s status as the third Rajah, and to recover a sum of money payable to him M 

• 6 MAD. — k 
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Pensions lot — (continued.) 

XXIII of continued.) 

such on account of his share of malikana, it appeared that the plaintiff had 
obtained no certificate under Pensions Act, 1871, s. 6 : Held , that the suit was 
not maintainable 

ANDI ACHEN V. KOMBI ACHEN ... ... ... \ ... XVIII 

Polios Aot (Madras)— , 

XXIV of 1859— . . , ' 

sr. 10 and 44. Departmental punishment and prosecution under the Act. In 
the absence of any rules framed by Government under s. 10 of the Madras Police 
Aot, a departmental punishment inflicted under that section is no bar to a 
prosecution under s. 44 of that Act. 

Queen-Empress v. Fakrudeen ... ... * ... ... XVII 

ss. 21, 49. Procession likely to cause breach of the peace — Powers of Police — Removal 
of banners from persons in the procession. A prooession of Hindus carried certain 
banners and the Superintendent of Police was of opinion that a breach of the peace 
would be occasioned if these banners continued to be displayed, and in good faith, 
for the purpose of proventing such breach of the pgace, he took away the banners 
from certain persons in the procession : Held, that the action of the Superinten- 
dent of Police was not justified by Madras Police Acft, 1859, ss. 21, 49, and that 
he was accordingly liable for the trespass. 

RANGANAYAKULU v. PRENDERGAHT ... ... ... ... XVII 
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Ports Act— 

X of 1889— 

s. 6. Local Government's rules thereunder — Boats plying and not plying for hire — 

Ultra vires. It is only with regard to boats plying for hire that s. 6 of Act X of t 
1889 gives the Local Government authority to make rules. Rules purporting to 
make it obligatory on boat owners to ply for hire are ultra vires. 

Queen-Empress v. Thommayya Chetti ... ... ... XVII 39J« 

ss. 6, 8. Ol der purporting to be made under the Act by Conservator of Port — Public 
body authorized by Legislature to make rules , powers of. The Conservator of the Pert 
of Negapafcam, purporting to act under the Indian Ports Act, s. 8, made and 9 
published an order that when a certain flag was flying at the signal station, all boats 
returning from the sea should cast anchor and not come inside the river. The Local 
Government had made a rule with reference to s. 6 (A:) of the above Act requir- 
ing boat owners to “ carry out at all times all orders issued by the Conservator in r 
connection with the plying of their boats and which are not inconsistent with the 
♦ regulations issued by Government.” A charge was brought against two persons, 
being the owners and . tindals of licensed cargo boats for neglecting to obey the 
aforesaid order, and they were convicted under Indian Ports Act, s. 8 (2), by 
the Conservator in his capacity as Special First-class Magistrate : Held , that the 
order was ultra vires and the conviction was accordingly illegal. Per cur . — A . 
public body, whether the Executive Government or a Corporation, being entrusted 
by the Legislature with the duty of making rules, cannot relieve itself of the 
responsibility and depute other agencies to discharge the duty. 

Queen-Empress v. Marian Chetti... ... ... ...XVII 118 

Presidency Small Cause Courts Act— 

XV of 1882— 


ss. 6. 18, 33. See HIGH COURT, POWERS OF. 

ss. 22, 41. Transfer of Property Act — Act TV of 1882, s. 114. The plaintiff, a landlord, 
relying on a provision in a lease, gave the defendants, his tenants, notice to quit. 
Within seven days the defendants tendered rent, interest and costs. The plaintiff, 
nevertheless, filed this suit to eject the defendants. The defendants subsequently 
paid the full amount due into Court : Held , that, under the terms of the lease, 
the defendants were not liable to forfeiture, and that, since the suit should have 
been brought under Chapter VII, s. 41 of the Presidency Small Cause Courts Act, 
plaintiff must pay the defendants’ costs as between attorney and client under s. 22 
of that Aot : Reid, on appeal, (1) that there having been a tender and payment 
into Court of the full amount due, the plaintiff proceeded with the suit at his risk 
under s. 114 of the Transfer of Property Aot ; (2) that the suit not being cognizable 
by the Small Cause Court, s. 22 of Act XV of 1682 did not apply, an applioatidh 
wider Chapter VII of that Act not being a suit under s. 22 thereof. 

KRIBHNASAMi CHETTI V. THE NATAL EMIGRATION BOARD ... XVII 216 
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Presidency Small Cause Courts Aot — ( continued J 

XV of 1882 — (continued.) 

a. 87. Powers of Full Bench of Presidency Small Cause Court — Question of fact* 

One of the Judges of the Presidency Small Cause Court in a suit tried by him 
delivered judgment for the plaintiff. The defendant made an application to the 
Full Bench under the Presidency Small Cause Courts Act, s. 87, and the Court 
arrived at the conclusion that the judgment proceeded on a misappreciation of the 
evidence and reversed thct decree: Held , by COLLINS, C.J.,and SHEPHARD, 

J. (JBEST, dissenting) that the Full Bench of the Presidency Small Cause 
(Jburt had transgressed the limits of the jurisdiction conferred by Act XV of 1882, 
s. 87, as the case was one on which different minds might not unreasonably have 
come to different conclusions. 

SAI) A HOOK GAMUIR CHUND V. KANNAYYA ... ... ... XIX 96 

s. 69. Jurisdiction — Divisible contract. Where a contract provided for delivery of 
goods in two monthly shipments by the plaintiffs and the defendants refused to 
take delivery or pay for eithor of the shipments of the goods in accordance there- 
with ; it appeared that the total amount of the damages sustained by reason of the 
two broaches alleged, if added together, exceeded Rs. 2,000, whereas if taken sepa- 
rately they were respectively less than that amount. The contract provided that t 
each shipment was to be treated ifc a separate contract : Held, that the plaintiff 
was ontitled to bring two separate suits for the damages sustained in respect of each 
shipment, and that therefore the Presidency Small Cause Court had jurisdiction. 
VOLKART V. SABJU SAHEB... ... ... ... ... XIX 304 

Privacy, Invasion of— • 

Easement— Suit, for injunction. The invasion of privacy by opening windows is not 
a wrong for which an action will lie. 

S^YYAD AZUF v. AMEERUMBI ... ... ... ... XVIII 163 

Probate— . 

i Application for — Limitation Act — Act XV of 1877, sch. JI, art. 178 — Limitation. 

• The Limitation Act docs not apply to applications for Probate, and the applications 
referred to in art. 178 of sch. II of that Act arc applications under the Code of 
Civil Procedure. Janaki v. Kesavalu , Bai Manekbai v. Manekji Kavasji and 

t Ishan Chunder Roy , In re, followed. 

Gnanamuthu Upydebi V. Vana Koilpillai Nadan ... ... XVII 379 

Will — Interest of defendant in testator's estate . In a suit brought to obtain probate 
of a will the defendant, before ho can contest the will, must show that ho has 
some interest in the testator’s estate. The fact of boing a legatee under the will, 
or a creditor of the testator, docs not amount to such an interest. But proof of a 
former will of the testator in which the defendant is interested is a sufficient 
interest to contest the will set up. 

Rahamtullah Sahib v. Rama Rau ... ... ... ... XVlt 373 

Probate Act — 

V of 1881— 

Succession Certificate Act- -Act VII of 1889, ss. 4, 17 — Probate issued from Native 
Court m Cutch- -Certificate of Political Agent— Suit in British India. A suit in 
British India by the executors of the will of a native of Cutch was dismissed, on its • 
appearing that the plaintiffs were furnished only with probate issued from a Native 
Court, of which they produced a copy certified by the Political Agent of Cutch, and 
since stamped in accordance with the Court Fees Act, 1870 : Held , that the 
plaintiffs were not entitled to a decree without taking out pro bite or letters of 
administration in British India under Act V of 1881 or a certificate under Act VII 
of 1889, but instead of dismissing the suit, the Court should have allowed time for 
the plaintiffs to have so completed their title to sue. 

* Managing v. Amad Kunhi ... ... ... ...XVII 14 

Promissory Note— 

Contemporaneous collateral agreement consistent with the terms of the w'omissary note 
— Suit properly brought under Chapter XXXIX , Civil Procedure Code. The 
plaintiffs advanced money to defendant for the supply of certain goods. On 
defendant's failure to supply the goods, plaintiffs pressed for repayment and a 
promissory note payable on demand for the amount due was executed, at the same 
time an agreement was entered into by defendant to liquidate the amount due on 
the promissory note by fortnightly consignments, the first consignment to be made 
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Promissory Note— (continued.) ■ , 

within fourteen days of the date of the promissory note. On defendant’s failure 
to send the consignments as promised a suit was brought under Chapter XXXIX, 

Civil Procedure Code : Heidi that the suit was rightly filed under Chapter XXXIX, 
that the agreement to liquidate the amount due by fortnightly consignments was a 
collateral undertaking consistent with the existence of the note containing an 
absolute promise to pay, that such collateral agreement was no answer to the suit 
on the promissory note and that the plaintiff was entitled bo a decree. 

Simon v. Hakim Mahomed sheriff ... ... ... . t fc ... 368 

Negotiation — Whether an assignment by the payee of all his property including the 
note amounts to negotiation in the absence of endorsement. A promissory note 
payable to payee or order cannot be negotiated by the mere assignment by the payee 
of all his property including the note. Pattat Ambadi Marar v. Krislinan followed. 

ABBOY CHETTI v. RaMACHANDUA RAU ... ... ... XVII 461 

Provincial Small Cause Courts Act— 

IX of 1887— 

ss. 25, 27. Letters patent of the Hiph Courtj s. 15 — Appeal — District Municipalities 
u Act (Madrasi- - let I V of 1884, ss. 53, 50, 60 — Profession taj — Trader . A petition 
for revision preferred under Provincial Small Cause Courts Act, s. 25, was heard 
and dismissed by one of the Judges of the High Cfturt, acting under the rules of 
Court framed under s. 13 of the Charter Act. The petitioner preferred an appeal 
under Letters .Patent, s. 15 : Held , that the appeal was not barred under Provin- 
cial Small Cause Courts Act, s. 27, and was maintainable. One who makes it his 
business to sell the produce of his own land for profit is a trader within the mean- 
ing of Madras Act IV of 1884, provided the sales are conducted in a shop or place 
of business: Held by PARKER, J., that one who has paid profession tax as a 
Sheristadar in one municipality is not on that account exempted from paying a* 
further tax in respect of a trade carried on by him in another municipality under 
Act IV of 1884, Madras. * 

Venkata Reddi v. Taylok ... ... ... ... XVli lQp 

s. 35 (1). Civil Procedure Code , s. 64y — Withdrawal of powers — Civil Courts Act — 

Act 111 o/1873 (Madras), 28. Under Madras Act III of 1873, s. 28, a Munsif % 
was invested with the powers of a Small CaU'.e Court’s Judge for the trial of suits . • 
cognizable by such Court up to Rs. 200 m value. Subsequent to decree but 
prior to excution, his powers as Small Cause Court’s Judge were withdrawn by 
notification in the Gazette : Held, that application for execution must be made 
to the Court in which the Small Cause Court’s jurisdiction vested at the date of* 
the application. 

Zamindar op Vallum and guduk i. Adinarayudu ... ... XIX 445 

sch. 11, art. 3. Karnam in a zamindari — Officer of Government. The plaintiffs 
being the lessees of a settled zam in dan brought a suit in a Small Cause Court 
against a karnam in the zamindari to recover damages sustained by reason of the . 
defendant’s default in keeping certain accounts, etc. : field, that the karnam was * 
not an offifcer of Government, and that the suit was maintainable under the Pro- 
vincial Small Cause Courts Act. 

ORB V, NEELAMEGAM PlLLAI ... ... ... ... XV11I 325 

* sch. II, art, 18. Suit relating to a trust — Hindu Jjuw— Stridhanam—Qift, construc- 
tion of. A Hindu executed, in favour of his daughter an instrument in the follow- 
ing terms : — “ I have hereby given to you to be enjoyed as stridhanam after my 
death 2,320 fanams out of 6,000 fanams which remain as kanom on the laud 
T. . . . The proportionate rent on 2,320 fanams is 365 paras. This quantity 

of paddy .... shall be enjoyed by you and your ^ons and grandsons 
hereditarily by receiving the same from my sons.” After certain clauses 
restricting the mode of enjoyment and the power of alienation the instrument 
proceeded, “in the event of the said kanom being paid, that money shall be 
received bv my sous and shall be invested on some other property, which mav 
be approved pf by you and your sons and by my sons, and from that property 
you may receive income yearly and enjoy the same.” In a suit by a grandson 
of the donee to recover his share of the income : Held, (1) that the suit 
' related to a trust’ within the meaning of Provincial Small Cause Courts Act, 
sch. II, art. 18; (2) that the instrument was not invalid under Hindu Law aiyl 
the plaintiff was entitled to a decree. 

KRISHNA AYYAN i>. VYTHIANATHA AYYAN ... ... ... XVIII 252 
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Provincial Small Cause Courts Hot— (continued.) 

IX of 1887— ( continued ) 

sch. II, cl. 35 (i). Jurisdiction — Whether obstruction of a u'ater course amounts to 
diversion * within the meaning of cl. 35 (i). If by obstruction the floW of water 
is diverted from a plaintiff’s lands, such obstruction amounts to diversion within 
the moaning of cl. 35 (i) of scb. II of Act IX of 1887. 

Periakaruppan v. Palaniyandi ... ... ... 9 ...XVIII 

sch. (13). ljuit for kattubadi arul harnam's emoluments —Civil Procedure Code — 
Aol XIV of J.88‘2, s. 586 — No second apiteal. Where plaintiff sued for arrears of 
Kattubadi and karnam’s emoluments, the value of the suit being less than 
Rs. 500 ; Held , that kattubadi and karnam’s emoluments are neither a charge on 
or interest in immoveable property, and that no second appeal lay. 

Mullapudi Balakrishnayya V . Venkatanakaslmha apparai; ... XIX 

Railways Act— 

IX of 1890— 

72 and 76. Carrier's Act— Act 111 of 1865— Contract Act —Act IX of 187*2, 
ss. 151, 152 aryl 161 — Liability of Railway Companies as bailees . Subject to the 
provisions of Act IX of 1890, the responsibility of Railway Companies for loss of 
goods delivered to them for carriage is that of a bailee under ss. 151, 152 aud 
161 of the Indian Contract Aet.* In a suit for damages occasioned by such a loss 
the plaintiff need not prove how the loss occurred, but on proof of the loss, the 
Company will, in absence of proof of any ground upon which it can be exonerated, 
be liable as a bailee. 

SESHAM PATTE Li v. MOSS ... ... ... . . . * XV 11 

s. 125. Permitting a cattle to stray upon a railway — Discretion of Magistrate. 
When the owner of cattle which have been allowed to stray upon a railway, 
ks prosecuted under Railway Act, 1890, s. 125 (1), the Magistrate is bound to 
ascertain whether the person charged was himself guilty. 

gUEUN-EMPliESS V. AND! ... '... ... ... XV1I1 

•Receiver— 

Appointment of a receiver by a Court under s. 503 of the Code of Civil Procedure 
•— Misappropriation by the receiver - Whether, subject to the receiver's liability , the 
• creditor or judgment-debtor must bear the loss. Tn cases in which a receiver, 
appointed at the instance of the judgment-creditor under s. 503 of the Code of 
Civil Procedure, misappropriates moneys collected by him, the decree is not satisfied 
pro tanto, but the loss falls on the estate or its owner, subject to the receiver’s 
hability . 

ORR V. MUTH1A CHETT1 ... ... ... ... ... XVII 

Civil Procedure Code , s. 206 — Decree in accordance with judgment— Duration of recei- 
vership — Discretion of Court. It is within the discretion of a Court appointing 
a receiver in a suit to order that the office should continue permanently after the 
.decree when such continuance is necessan , or for so long as it may be so. A 
•decree of the High Court declared it to be necessary that a permanent appoint- 
ment should be made of a receiver and manager of the estate allotted by the 
Government to the family of the deceased Maharaja of Taujore, and directed that 
fresb appointments to the receivership should be made from time to time as 
occasion might require during the life of the senior widow under whose manage- 
ment the estate had been originally placed and the lives of the co- widows 
surviving her, or for so long as the Court might considor necessary : Held , that 
the decree directing the permanent receivership was not in variation of the judg- 
ment which it purported to follow, that the Court had a discretion to make such 
an order when necessary for the preservation of the estate ; and that so doing was 
in accordance with the practice ; there being nothing to prevent the Court from 
giving the management to the senior widow living at the time, if she should be 
* fit to manage the estate on behalf of all interested in it 

MATHUSRI UMAMBA BOYI SA1BA V. MATHUKRI DiPAMBA BOYI SAIBA ... XIX 

Registration Act— 

III of 1877— 

s. 17. Registration— Transfer of Property Act— Act IV of 1882, ss. 4, 107 — Contract 
-Undue influence— Acquiescence by conduct— Lease for one year at a rental of 
, mote than Rs. 100. Where the owner of certain land exchanges it for certain 
other land, but takes a lease for one year of the former land and pays the rent 
thereof, and receives and retains the rents of the land he has acquired by the 
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Registration Act — ( continued .) • c 

III of 1877 — ( continued. ) 

exchange, he shows so complete an acquiescence in the transaction that he cannot 
afterwards have it set aside on the ground of undue influence. The fact that such 
a lease recites the fact of the exchange of the lands docs not evidence the exchange, 
and as such create a title in land. Nor does the fact that the rent reserved under 
the lease is more* than Rs. 200 create an interest in land of Rs. 100 and more in 
value so as to necessitate registration of the lease under 17 of the Registration 
Act. Such a lease falls under s. 107 of the Transfer of Property Act, the provisions % 
of which section are, by s. 4 of the Act, supplemental to the Registration Act. 
8EETHARAMA RA.JU v. BAYANNA PANTULU ... ... ... XVII 275 

s. 17, cl. ( n ). Suit on kanom. Although under the Registration Act 111 of 1877, 
s. 17. cl. (n), a receipt given by a mortgagee purporting to extinguish the 
mortgage debt does require registration : Held, that the language of the receipt 
in the present case did not indicate any intention to extinguish or limit the 
mortgagor's interest and that therefore registration was unnecessary. # 

UPPAIjAKANDI KUNH1 KUTTI AI 4 HAJI v. KUNNAM MlTHAh KOTTAPKATH 
# ABDUL RAHIMAN ... ... ... ... ... XIX 288 

ss. 17, 18. Transfer of Property Act — Act IV of 1882 ,ss. 8, 54 — Assignment of debts 
secured on land — Unregistered instrument of assignment. In 1870 the defendants 
executed a hypothecation -deed, which was registered to secure the repayment with 
interest of a loan of Rs. 87. In 1984 the obligee transferred his rights to the plain- 
tiff in consideration of Rs. 70 under an instrument which was not registered. At 
the date of the transfer the debt amounted with interest to Rs. 187. The plaintiff 
now sued to recover Rs. 129 being the principal and interest due on the hypothe- 
cation bond at the date of suit : Held , that the plaintiff was not precluded from 
proving the instrument of transfer and establishing his rights thereunder to a per- • 
sonal decree and to a charge ori the land by reason of ibs^iot having been registered. 

SUBRAMANIAM v. PEHUMAL REDDI ... ... ... ... XVIII 454 

ss. 21, 48, 40, 51. Defective description of property — Deed affecting la id registered 
in book No. 4 — Purchaser for value. In a suit for land, forming part of the self- 
acquired property of a deceased Hindu, it appeared that in 1885 his widow and his * 
cousin had (on the death without issue of his son) entered into an agreement f 
whereby the latter relinquished in the widow’s favour for consideration all his 
rights in the self-acquired property left by her husband. The agreement was 
registered ill book No. 4 under the Registration Act, 1877, and it contained no 
such description of the property as to satisfy the requirements of s. 21. The 
plaintiff since purchased the land now in question from the cousin ; the defen- 
dants Nos. 1 and 2 having purchased it and obtained possession from the widow : 

Held , that the plaintiff was entitled to recover. 

NARASAMMA V, SUBBARAYUDU ... ... ... XVIII 864 

s. 49. Suit for damages for breach of contract to execute a lease — Production in ; 
evidence of pn unregistered kabnliat to prove contract. Defendant entered into an 
agreement with the plaintiff to lease a certain property to him. Tho plaintiff 
delivered the kabuliat to the defendant and was put into possession of the property. 

The defendant did not oxccute the cowle and did not register the kabuliat, and 
subsequently improperly deprived the plaintiff of his possession. Plaintiff brought 
a suit for damages for breach of contract : Held, on a question as to whether the 
kabuliat was admissible in evidence having regard to s. 49 of Act III of 1877, since 
it had not been registered, that, since tho plaintiff’s action was not founded on an 
alleged title under a lease granted by the defendant, but was an action for damages 
for breach of the contract to execute the lease, the kabuliat was admissible in 
evidence to prove the contract. Hurjivan Virji v. Jamsetji Noivroji distinguished. 

RAJAH OF VENKATAGIRI v . N 4RAYANA REDDI ... ... ... XVII 456 

s. 77. Compulsory registration — Execution of document admitted — Cancellation 
pleaded . On 26th January 1892, the defendant executed a conveyance of certain 
land to the plaintiff. On 26th May 1892 the plaintiff presented the conveyance 
for registration, but registration was refused. The plaintiff now sued for a decroc 
directing that the conveyance be registered under Registration Act, 1877, s. 77. 

The defendant pleaded that the conveyance had been cancelled : Held , (without 
determining the question of cancellation) that the plaintiff was entitled to the 
decree prayed for. f 

BALAMBAL AMMAL v. ARUNACHALA CHETTI ... ... ...XVIII 255 
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Registration Aot — (concluded.) 

Ill of 1877 — ( concluded.) 

s. 77. Limitation Act — Act XV of 1877, s. 7 — Suit by infant to enforce regis- 
tration — Special rule of limitation. The Registration Aot, 1877, being a special 
Act complete-in itself, the provisions of Limitation Aot, s. 7, do not apply to suits 
instituted under s. 77 for a decree directing a document to be registered : Held 
accordingly , that a suit by an infant to enforce the registration of <5 a conveyance 
having begn instituted more than thirty days after refusal on the part of a 
registrar to register it is barred bv limitation. • 

VEERAMMA v. ABBIAH ... ... ... ... ...XVIII 99 

Regulation— 

XXV of 1802— 

s. 8. Suit for declaration — Madras Act I of 1876, ss. 2, 6. An alienee of a portion 
of a zamindari is entitled to separate registration and assessment under Madras 
Act I of 1876. A Court has power to order separate registration and assessment 
Under s. 6, although all the parties concerned do not concur in applying within the 
meaning of s. 2, 

KAMALAMMAL v. RA.Ht NA1CKER ... .. ... ...XIX >308 

XXIX of 1802— 

s. 7. Zamindari karnam— Ch'der of succession to hereditary office. A woman, who 
had been appointed to succeed her husband, the holder of the hereditary office of 
karnam in a zamindari, died leaving the defendant, her daughter’s son, and the 
plaintiff, the son of her late husband’s paternal uncle : Held, that the defendant 
was entitled to succeed in preference to the plaintiff. 

SEETARAMAYYA a. VENKATARAZU ... ... ...XVIII 420 

V of 1804— 

s. 17. Powers of Agents to Court of Wards— Contract Act , s. 25, cl. 3 — Promise to 
pay a time-barred debt. A Collector, as agent to the Court of Wards has no autho- 
rity to bind a ward of the Court of Wards by a promise under Contract Act, s. 25, 
cl. 3, to pay a debt which is barred by limitation. 

SURYANARAYANA V. NAEENDRA THATRAZ ... ... ... XIX 255 

VI*of 1831 (Madras). See HEREDITARY OFFICE. 

VII of 1817. See RELIGIOUS ENDOWMENTS ACT. 

XI of 1816. See PENAL CODE, S. 224. 

Religious Endowments 

I)e facto manager — Debt binding on the institution . In a suit on a mortgage, dated 
April 1880, and comprising lands forming part of the endowment of a mutt, it 
appeared that the mortgagor had been the rightful manager of the mutt until 1876 
when he was outcastod and consequently forfeited his office. The presont defen- 
dant was appointed in 1877 to succeed him in the office of manager, but the mort- 
gagor remained nevertheless in possession, and a suit by the present defendant to 
eject him was pending at the date of the mortgage. The plaintiff now sought to 
enforce his rights under the mortgage against the defendant and the projfcrty, of 
which the defendant had been placed in possession as the result of the suit above 
referred to : Per curiam : the mortgagor was not disentitled to incur expenses so 
as to bind the rightful manager by the mere fact that the former was not de jure 
manager at the time the expenses were incurred, provided they were incurred for the 
preservation of the trust property or other justifiable purposes. On its appearing 
that the debt was incurred for the conduct of ceremonies in which the mortgager, 
after his excommunication, was disqualified from taking part, and that all the 
circumstances of the case were known to the mortgagee : Held , that the plaintiff 
was not entitled to recover the amount of the mortgage-debt. 

# KA8IM SAIBA v. SUDHINDRA THIRTHA SWAMI ... ... ... XVIII 359 

Oosami mutt — Grant by the head of the mutt to his brother for his maintenance — 

Suit by a successor to recover the land — Limitation Act — Act XV of 1877, s. 10 — 
Evidence— Yadasts from revenue officials. In 1544 a village was granted to the 
head of a Gosami mutt to be enjoyed from generation to generation and the deed 
of grant provided that the grantee was “to improve the mutt, maintain the 
charity and be happy.” The office of head of the mutt was hereditary in the 
grantee’s family* In 1866 an inam title-deed was issued to the then head of the 
mutt, whereby the village was confirmed to him and his suecessors tax-free, to be 
held without interference so long as the conditions of the grant are duly fulfilled. 

Yadasts addressed by Tahsildars to the then head of the mutt in 1872 and 1682 
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Religious Endowments— (continued.) • , 

were put in evidence to show what the object of the grant was. It was found 
regard being had to usage that the trusts of the institution were the upkeep of the 
mutt, the feeding of pilgrims, the performance of worship, the maintenance of a 
watershed and the support of the descendants of the grantee. From before 1840 it 
had been usual for the head of the mutt for the time being to make grants to his 
brothers or younger sons for their maintenance. In 1842 the father of the present 
plaintiff, being tfnen the head of the mutt, granted certain lands in the village 
above referred to to his younger brother, the doodof grant being in terms Absolute. 

The grantee died about thirty yoars before the suit and the lands in question came « 
into the possession of his widow (defendant No. 1) and a mortgagee from her 
(defendant No. 2) respectively. In 1863 the plaintiff’s father placed certain other 
lands in possession of defendant No. 3 who paid rent therefor and received pattas 
for some years from the plaintiff. In a suit by the plaiptiff for possession of the 
lands in the possession of the defendants it was pleaded, inter alia. , that the grant 
of 1843 was binding on him and that defendant No. 3 had a right of permanent 
occupancy : Held , (1) that the suit was not barred by limitation ; (2) that the 
yadasts above referred to were admissible as indicating the general consciousness • 
as to the nature of the grant of the; village ; (3) that the grant was ax. endowment 
# in trust for the mutt and the charities connected therewith, and not merely a 
grant or property to the original grantee, on which* certain trusts were engrafted so 
as to impose on him an obligation to apply a portion of the income of the village 
to those trusts ; (4) that the grant of 1843 was valid for the life time of defendant 
No. 1 (who had become by marriage part of the family of a descendant of the 
original grantee), but that the property, comprised therein was liable to revert to 
the representative of the mutt on her death ; (5) that the plaintiff, although he 
had issued pattas, was entitled to recover possession of the lands occupied by 
defendant No. 3 and not to receive rent from him merely. 

Sathianama Bharati V . SARAVANABAGI ammal ... ... XVIII . 206 

Hereditary trustee — Invalid alienation — Limitation. In ^ suit brought by a heredi- 
tary trustee to set aside certain alienations of the trust property made by his 
predecessors in title and to have it declared that he was entitled to the sole 
management of the trust property, it appeared that the property was held jointly 
by plaintiff’s father and by the mother of the first defendant. On 17th September 
1808 first defendant’s mother alienatod her right to the joint management to the ' 
first defendant, who however never got possession until 13th February L869, on which 
date plaintiff’s father alienated his right to joint management to first defendant ; 
the plaintiff was born in 1875 : Held , that the hereditary right of plaintiff was a 
personal right accruing on the death of his predecessor, viz. , his father, and that as 
limitation ran from that date, the suit was not barred. 

Velu Pandaramd. Gnanasambanda Pandara Sannadhi... ... XIX 243 

Powers of a Christian congregation to elect under which Bishopric the endowment 
should he placed in spiritual matters — Effect of a concordat placing the endowment 
within the territorial jurisdiction of a certain Bishop — Suit for partition of the 
endowment . In the year 1806, a fund was started by a caste of Roman Catholic 
boatmen ip Rayapuram for the purpose of supplying the religious wants of the 
caste, and in 1829 the Church of St. Peter at Rayapuram was erected. The fund 
was under the control of the Government Marine Board which, in 1830, in conse- 
quence of disputes between the headman of the caste, suspended all payments. 

In 1863, a member of the caste, claiming to be sole surviving headman, brought 
a suit against Government for a declaration that he was sole surviving headman, 
and as such entitled to the sole management of the funds then in the hands of 
Government, which funds the Government paid into Court to the credit of the 
said suit. By the decree in this suit it was declared that the fund, in question, 
belonged to the whole body of Roman Catholic boatmen in Rayapuram, that it 
must be devoted to the religious observances of the body, and that it rested with 
that body to determine whether in spiritual matters the Church should continue 
under the Vicar Apostolic or the Goanese Bishop of Mylapore. In 1886 a concordat 
was executed between the Pope of Rome $nd the King of Portugal, the effect of 
which was to place St. Peter’s Churclv ^Within the territorial jurisdiction of the 
Vicar Apostolic. Plaintiffs, who ware members of the Goanese party, complained 
that, having regard to the effect of the concordat of 1886, it would be impossible 
for their party — even if in a majority — to elect a priest of their own party, and 
prayed for a division of the fund : Held, that oven if this were so, this fact would 
not justify the Court in taking away from St. Peter’s Church part of i*s 
endowment. 

CH1NNASAMI MUDALI v , ADVOCATE-GENERAL „ ... ...XVII 406 
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Religious Endowments— ( concluded.) 

Specific performance of agreement for partition — Alienation of the management of a 
public charity — Illegal — Effect of partial illegality — Civil Procedure Code , s. *28. 
In a suit for specific performance of an agreement for partition, it appeared that 
amongst other property considered liable to partition, wa.> the huk right of a public 
choultry and certain other lands alleged to belong to the same charity. The said 
huk right had been sold by auction to that memboi of the family who bid the 
highest ptfee and was purchased by the plaintiff. On a suit being brought to 
^nioree the terms of the arrangement : Held, that the sale by auction of tho huk 
right was illegal, but that as such illegality did not aff*\ t the other terms of the 
arrangement, it might be enforced as to the rest of the property : Held further , 
with reference to s. 28 of tho Civil Procedure Code, that the third defendant a 
minor was properly included as a party to the suit, though he was not a party to 
the arrangement. 

ALAGAPPA MUDALIAR V. SlVARAMASUNDARA MUDALIAR ... ... XIX 

• Temple repairs — ‘ Katlais ’ or distinct endowments — Liability for repairs — Proof of 
eustom in absence of endowment-deeds. The 1 panchay.tfdars’ or managers of a 
tomple, being directed by a Magistrate to repair the gateway of a store-house within 
the temple precincts and under J,heir immediate control, spent Rs. 10-8-0 in so 
doing from the funds of a * katlai ’ or endowment of which they were managers. 
They then sued the trustees of tAvo other ‘ katlais ’ for recovery of tho said sum 
on the ground that, by the usage of the temple, the cost of repairs was payable 
from the defendants’ income, and asked for a declaration that tin duj;y of execut- 
ing repairs fell upon tho defendants’ ‘ katlais ’ : Held that, in the absence of auy 
endowment or trust-deed regarding the ‘katlais,' the decision must be found "n the 
Usage of the temple, upon proof of which judgment was given for tin' plaintiffs, 
and a declaration added to the effect that the defendants were liable for repairs to 
tjo temple so far as the surplus funds of their ‘ katlais ’ should permit. 
VYTHILTNGA PANDARA SANNADHI V. SOMASUNDARA MUDALIAR ... XVII 

Religious Endowments Act— 

••XX of 1863— 

ss. 3, 11. Suit by manager for rent — Muchalkas qronted by the committee. Where 
the committee of a religious institution governed by Act XX of 18G3 obtained 
• muchalkas in its own name from the tonants of land belonging to tho institution 
instead of in the name of its manager. Held, that this fact constituted a mere 
irregularity and that a suit brought by the manager on such muchalkas is 
maintainable. 

I^aliyanaramayyar u. Mcjbtak Shah Saheb ... ... ...XIX 

s. 5. Where a hereditary trustee of a templo died and application was made by the 
Collector as Agent of the Court of Wards, in whom the management of deceased’s 
estates, during the minority of the sons of the deceased bad vested, to be appointed 
trustee on behalf of the said sons. Held , that the case fell within 9. 5 of Act XX 
•of 1863, and that the Court had jurisdiction to make the appointment. 
Somasundaka Mudaliar v. Vythilinga Mudaltar ... «... XIX 

8 12. Suit by the dharmakarta of a temple to recover possession of temple property. 
The right to bring suits for tho recovery of the property of a religious or charitable 
institution is vested in the trustee or manager of such institution, unless ho is 
precluded by any special law from exercising it. There is nothing in the 
Religious Endowments Act to take away such powers. Section 12 relates only 
to the rents of property “transferred by Government to the committees of .such 
institutions. 

SANKARAMURTI MUDALIAR V. CHIDAMBARA NADAN ... ... XVII 

s. 14. Applicability of the Act. In a suit, brought with the leave of the District 
•Court under Act XX of 1863, to remove the trustees of a Hindu temple, it did not 
appear that the trustees were nominated by or subject to the confirmation of the 
Government or any public officer : Held, that Act XX of 1863 was not applicable 
to the temple unless it was admitted or proved by evidence that the endowment 
was one which would have fallen under the provisions of Emulation VII of 1817. 
MUTHU V. GANGATHARA .. ... , ... ...XVII 

s. 16. Suit for dismissal of Members of Deavastanam Committee — Reference to 
arbitration — Potvers of arbitrators. Where a suit for dismissal of the members of 
a devastanam committee and damages was referred under Act !XX of 1863, b. 16, 
to arbitrators who passed an award dismissing them as prayed and decreeing a 
portion of the damages claimed with interest j Held, that the Court had power 
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Religious Endowments Act— (continued.) 

XX of 1863 — (continued.) 

to refer the matter to the arbitrators and award damages with interest, provided 
the amount, inclusive of interest, did not exceed the amount claimed in the plaint. 
PERUMAL NAIK v. SAMINATHA PILLAI... ... ... ... XIX 

Regulation VII o/ ( l817, s. 18 — Discretionary power of a temple committee to appoint 
new trustees when the power of management is not ' hereditary — Trusts Ac £ — Act II 
of 1882, s. 49. A temple committee appointed under Act XX of 18JB3 may appoint 
new trustees when there is no hereditary trustee to add to the existing trustees, 
but this power, although discretionary, must be exercised reasonably and in good 
faith, and, according to tho principle, which is applicable to public trusts, embodied 
in s. 49 of the Indian Trusts Act. If it is not so exercised, the power may be 
controlled by a Civil Court of original jurisdiction. 

Sheik Da vud Saiua v. Hussein Saira ... ... ...XVII 

Rent Recovery Act (Madras)— 

VIII of 1866— 

ss. 1, 11. Sanction granted by Hehd Assistant Collector — Procedure— Customary 
*rent — Restraint on building. A Head Assistant Collector is competent to grant 
a sanction for the enhancement of rent under Rept Reoovery Act, s. 11. The 
granting of such sanction is a judicial and not a merely administrative act and such 
sanction should not be granted wilhout first giving notice to both the landlord 
and the tenant, and hearing, and considering the contentions of both parties. In 
a suit by the landlord to enforce the exchange of a patta and muchalka, the tenant 
objected to the rate of rent imposed on pact of the land, which was dry land 
converted into wet : Held , that the finding of the lower Appellate Court that 
there was an implied contract to pay rent at such rats was not open to any legal 
objection. It appeared that the patta tendered contained a stipulation for the 
payment of rent at a special rate for garden (jarib) lards watered by wells which 
had been constructed by tho raiyat at his own cost, and also comprised a stipula- 
tion that the raiyat should not build on his holding. The Court of first appeal 
held that tho special rate of rent above referred to was customary and had been 
followed for many years : Held , that there was no ground for interference on 
second appeal with the lower Appellate Court’s decision regarding the former 
of the stipulations above referred to, but that the latter should be so modified 
as to prevent the raiyat only from raising any building incompatible with an 
agricultural holding. 

Bhupathi v. Rajah Rangayya Appa Rag ... ... ...XVII 

ss. 4, 7, 11. Enhanced rent on irrigated land — Customary contribution to a temple 
— Implied contract. A zamindar tendered to raiyata on his estate pattas providing 
(inter alia) for the payment of (1) certain fees to a Hindu temple, (2) rent in which 
the land assessment was consolidated with a water-cess in respect of certain land 
irrigated under the Kistna anicut. There was nothing to show that the former 
of these items constituted a charge on the land and the latter had not been sanc- 
tioned by J;he Collector under Rent Recovery Act, s. 11, but it was found that both 
had been paid by theraiyats for many years. The Court of first appeal held on 
this finding that there were implied contracts on the part of the raiyats to pay 
both items : Held, (1) that the temple fee was primd facie voluntary and should 
not be treated as a payment which the zamindar could compel a raiyat to make 
and consequently that the patta teudered to him was an improper patta ; (2) that 
the finding as to the existence of an implied contract to pay the second of the 
above items was a finding of fact and must, therefore, be accepted on second appeal ; 
and was a correct finding, in accordance with the ruling in Venkatagopal v. 
Rangappa . The first proviso to Rent Recovery Act, s. 11, is Dot restricted in its 
application to rates of original rent as contradistinguished from its enhancement 
on account of improvements. 

Siriparafu Ramanna v. Mallikartuna Prasada Nayudu ... XVII 

ss. 7,9, 10. Suit to recover arrears of rent— -Proceedings in Revenue Court to 
enforce acceptance of patta tendered— Time from which period of limitation is am- 
prated— Limitation Act — Act XV of 1877, sch. II, art. 110. In a suit for rent for 
a period which had expired more than three years before the date of the plaint, it 
appealed that proceedings had taken place in a Revenue Court under Rent Recovery 
Act (Sladras), 1665, to enforce acceptance by the defendant of the patta tendered 
by the landlord. , These proceedings had terminated on appeal in favour of the 
landlord less than three years before the institution of this suit : Held t that the 
period of limitation applicable to the suit was not computable fguft the date of the 
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VIII of 1865 — (continued.) 

termination of the proceedings under the Bent Recovery Act and that the suit was 
barred by limitation. Sobhanadri Appa Rau v. Chalamanna overruled. 

SRIBAMULU V. SOBHANADEtl APPA RAU ... ... ...XIX 21 

ss. 9, 10. Suit to enforce acceptance of patta — Bonft fide denial by defendant of plain - 
tiff's title*- Jurisdiction of Revenue Court. The plaintiff obtained a permanent 
Jtase of mam lands attached to a mosque from the four owners thereof. The 

, defendant was a cultivating tenant on the lands, and the plaintiff duly offered the 
defendant a patta. The defendant refused to execute corresponding muchalka on 
the ground that the plaintiff was not his landlord, since the first of the aforesaid • 
owners had granted a lease for 85 years to a person who had sublet the land to 
the defendant. The plaintiff thereupon brought a suit to enforce acceptance of 
patta under s. 9 of Madras Act VIII of 1865. The Deputy Collector having 
decided the case in the plaintiff’s fovour, the defendant pppealed and the District 
'Judge dismissed the suit on the ground that the defendant’s contention raised a 
bond fide question of title which ousted the jurisdiction of the Deputy Collector : 

II eld, that there is no provision m Madras Act VIII of 1865, that a bond fide , 
denial of the relationship of landlord and tenant ousts the jurisdiction ol the 
Revenue Courts, and, with regard to s. 10 of the Act, that “ whenever a Court 
is invested with jurisdiction to determine the existence of a particular legal 
relation, the intention must be taken to be to authorize it to adjudicate on 
every matter of fact or of law incidental to such ad judication. *' Narayana 
Chariar v. Ranga Ayyangar and Ayappa v. Venkata Krishnamarazu cited and 
followed. 

ABDUL RAHIMAN SAHEB V. ANNA PlLLAI ... ... .. XVII 140 

ss. 9, 11. Enforceable terms of patta — Established rates of rent. The Zammdar of 
^allursued certain raiyats in’ his pargana of Gudur to enforce the acceptance of 
pattas providing, among other conditions, that the raiyats should relinquish their 
holdings at the end of the term unless fresh pattas were tendered to them, that 
they should pay half the cost of repairs by a cess proportioned to the wot rate, 
that if they irrigated dry land they should pay a wet rate to the Zamindar, as well 
^.s the water rate due to Government, that they should not cut crops without 
permission and should supply grass and vegetables to tho Zamindar’s servants. 

It appeared that in 1853 tho pargana in question was surrendered to Government 
who restored it subject to the payment of a newly-assessed peisheush in 1862, a 
date when the present defendants were already in occupation of their respective 
holdings. In tho interval, Government collected village routs in money. The 
pargana was not surveyed and a money assessment fixed prior to 1859. The 
District Judge expunged the conditions in the patta above referred t> r and held 
that the Zamindar was entitled to collect by way of rent from the raiyats respec- 
tively the quota of tho village rents which each raiyat paid in 1801. He found, 
however, that there was no contract express or implied as to the rent to be paid ; 

•and that prior to 1851 the raiyats hold their lands under the Zamindar on the 
6haring system, and that for the first year after the restoration of the pargana the 
arrangement enforced by Government had remained in force, but that from 1863 
to 1870 the sharing system was in force and varam was paid by the raiyats, after 
which for five years individual money rents were collected, and then there were 
two leases with money rents each for a period of five years. Held, (1) that the 
conditions in the patta above referred to were unenforceable and had been rightly 
expunged ; (2) that the plaintiff’s rights were not limited by the rates of rent paid 
to Government in 1861, but that the rent should be discharged in kind according 
to the established rate of varam in the village ; (3) that the plaintiff was entitled 
to recover from the raiyats half the water-tax payable on the pdramboke lands 
irrigated from the Kistna anicut. 

•VENKATA NARA8IMHA NAIDU V . RAMASAMI ... ... ... XVIII 216 

as. 9, 11. Sanction by Collector of enhanced rates of rent— Implied contract to pay 
rent at a certain rate. In a suit brought by the Collector of a district, as receiver 
of a zamindari, against a tentant on tho estate to enforce the exchange of patta 
and Muchalka, it appeared that the rent demanded was assessed at an enhanced 
rate, and comprised a consolidated wet rate imposed on account of irrigation. To 
the enhancement of the rent by the addition of the water rate the sanction of the 
Collector required by the Rent Recovery Act, s. 11, first proviso, had not been 
obtained : Held , that such sanction could not be implied from the fact that the 
Collector, as such receiver, had caused the provision in question to be inserted in the 
patta, and now sought to enforce it by suit. Upon the question whether from the 
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fact that the tenant, had paid the water rate in question for some years previously 
an impliod contract to pay it for the future could be inferred : Held, upon the 
facts of the present case that no such contract could be inferred. With reference 
to the Full Bench decision in Venkatagopal v. Rangappa , the Court stated what 
was the principle *to be kept ui view in considering whether an implied contract 
to pay enhanced rent could be inferred. „ • t 

MALLIKARJUNA PRASADA NAYUDU V. LAKSHMINARAYANA... * e... XVIIfl e 50 

s. 10. Suit in Civil Court for enforcement of patta and other relief— Jurisdiction — * 

Declaration as to enforceable stipulations — Rates of rent — Dry land converted into 
wetland. In a suit brought in the Court of a District Munsif by a zamindar 
and his lessee against a cultivating tenant to enforce the exchange of patta and 
muchalkaand for further and other relief: Held, (1) following Ramayyar v. 
Vedachalla that cho Civil Court had jurisdiction, and that a decree should be passed 
containing a declaration as to the terms which the patta should contain ; (2) that 
a patta is enforceable which contains a stipulation that “ if nunja cultivation be r 
made on punja land permanently qpnverted into nunja with or without water of 
the landlord’s tank, nunja tirva according to the rate fixed for such cultivation 
shall be paid,” when such stipulation is in accordance with local custom. 

SATTAPPA PlLLAl t>. KAMAN CHETTI ... ... # ... ... XVII 1 

s. 10. Suit to recover arrears of rent due under a decree given under s. 10 — 
Limitation Act^-Act XV of 1877, sch. II, art. 110 — Whether limitation commen- 
ces from date of decree or from the dates when the various sums in arrears were 
payable. In a suit for arrears of ront due under a decree given under s. 10 
of the Ront Recovery Act (Madras Act VIII of 1865) the period of limitation in 
art. 110, sch. II of the Limitation Act, commences from the date when the plaintiff 
was in a position to sue for rent, i.e., the date of the decree. 

SOBHANADR1 APPA RAU V. CHALAMANNA ... XVII 225 

s. 11. Implied contract as to rates of rent — Customary fees — Prohibition of buildings. 

In order to support the inference of a contract under the Rent Recovery Act, 
Madras, s. 11, from payment of the same rent for a given number of years, the 
intention that the same rent is payable in future years must be clear and unequi- t 
vocal : it is unsafe to imply such a contract from a single lease for five years. A ( 

patta is not unenforceable by reason of its providing for the payment of fees to 
village artisans in a case when such fees are customary, or by reason of its pro- 
hibiting the tenant from erecting buildings on bis holding, if such prohibition is 
limited to erections not compatible with the agricultural character of the holding. * 
LAKSHMANA v. APPA RAU ... ... ... XVII 73 

s. 39. Service by affixing notice of intention to sell on some conspicuous part of the 
tenant's land— Residence of Unant in foreign territory. The provision of s. 39 
of the Rent Recovery Act that the notice of an intention to sell the land should 
be served 4 at his usual place of abode * denotes some place in the neighbourhood 
of the land in respect of which the patta was tendered, and does not apply when 
the tenant fesides in foreign territory. 

OLIVER V. ANANTHARAMAYYAN ... ... ... ... XVIII 30 

s. 76. Civil Procedure Code, ss. 4, 622. Orders passed by a Collector under the 
Rent Recovery Act are not open to revision under s. 622 of the Civil Procedure 
Code. Velli Periya Mira v. Moidin Padsha followed. 

VENKATANARASIMHA NAIDU V. SURANNA ... ... ... XVII 298 

m 

Civil Procedure Code— Act XIV of 1882, s. 13 — Res judicata — Decision of a Revenue 
Court — Second suiUin Civil Court— Question of title. In n suit for land it appeared 
that the defendant had obtained, under the Rent Recovery Act, a judgment that 
the present plaintiff should accept from him a patta for the land in question and 
deliver to him a corresponding muchalka, and subsequently an order for ejectment, « 
which was executed. The present plaintiff did not appear when the above orders 
were made. The defendant relied on these proceedings as constituting a bar to 
the present, suit: Held, following Rama v. Tirtasami, that the decision of the 
Revenue Court was no bar to the suit. 

GANGA1&AJU v. KONDIREDD1SWAMI ... ... ... ...XVII 106 

Res judieata 

Decree , construction of — Application for execution by defendant — Previous orders aS 
applied for by defendant— Present objection by plaintiff to continued execution on 
behalf of defendant . Although a decree does not in terms give a certain relief, yet 
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if it is construed in orders passed upon it as having given that relief, it is not com- 
petent to the Court on subsequent applications to treat those orders as erroneous 
and put another.construction ori*lhe decree. 

VENKATANARASIMHA NAIDU v. PAPAMM4H ... .. ...XIX 54 

Limitation Act— Act XV of 1877, s. 12 — Delay in obtaining copies for the purpose of 
appeal — Champerty — Speculative purchase — Public policy — Contract Act — Act IX 
of 1872, s 9 23. In a suit ^for land Worth Rs. 2,300 the plaintiff claimed under a 
•ohveyance ftcecdted to him by defendant No. 1 shortly before suit in consi- 
deration of Rs. 250. The property had previously belonged to tho father, since 
deceased, of the first defendant’s wife and her sister defendant No. 2. Shortly 
after the father’s death a suit ior maintenance was brought by his sister-in-law 
against his widow and two daughters, in which the then defendants alleged 
that the property now in question had been given bv him to the wife of the 
plaintiff’s vendor, and the Court recorded a finding that the gift was valid. 
Defendant No. 2 now raised a plea that the gift to her sister had not been 
accompanied by possession and was invalid, and she asserted title in herself under 
the will of herjnother, under which title she had, been in possession for ten years. 

The Court of First Instance passed a decree for the plaintiff, the judgment and • 
decreo bearing date the 29th of September. Defendant No. 2, being desirous of 
appealing in form A pauperis applied for copies on the following day. Stamp 
papers were called for on the 28th of October, but were not produced by the 31st, 
when the application was struck off uuder the copyist rules. On t the (>th of 
November a petition was put in explaining the circumstances which prevented the 
stamps being produced within the period of three days, and praying for restoration 
of the previous application : Held , (1) that the application of the (>th of November 
must be considered a continuation of the former one for the purpose of comput- 
ing the time allowed by the Limitation Act within which an appeal should be 
preferred to the District Court ; (2) that the second defendant was not precluded 
by tins proceedings in the former suit from raising -the ploa above referred to ; (3) 
that the plaintiff’s purchase, which was found by the District Judge not to be a 
• champertous transaction, was not void as being contrary to public policy. 

Ramanuja ayyangar v. Narayana Ayyangar ... ... XVIII 374 

Sdt Civil Procedure code, s. is. 

Revenue Recovery Act (Madras)— 

II of 18(54 — 

s. 11. Whether gathered products belonging to a. tenant can be distrained by 
Government on account of the landlord's arrears of revenue. Government can 
attach for arrears of revenue under s. 11 of Madras Act II of 1884 the gathered 
products belonging to a tenant, provided that the products arc of the land on 
account of which tho arrears of revenue have accrued. 

KRISHNA CHADAGA V. GOVINDA ADIGA ... ... ... XVII 

8*. 35. Payment of arrears of village revenue by the assignee of a mortgagee of part of 
the village property — ‘ Defaulter ' — Registered and real owners. Tho ^plaintiff 
was assignee of a mortgagee of 38ith pangus in a village consisting of Sl^th 
pangus. Having sued the executants of the mortgage and obtained a decree in 
1885, he, in 1887 and 1888, paid certain arrears of revenue due from the village, in 
order to prevent its sale. In 1888, the plaintiff’s 38ith pangus were sold in 
execution of tho decree of 1885 to tho 85th defendant subject to a charge for tho 
amount of the revenue arrears paid by the plaintiff. In 1890 the plaintiff insti- 
tuted the present suit to recover from the entire village and from the defendants 
Nos. 1 to 84 personally the amount of these arrears : Held, that the 85th defen- 
dant, as also the 38&th shares purchased by him, were liable for the debt conjoint- 
ly with the remaining shares and the other defendants, the plaintiff having 
by payment of the arrears acquired a charge upon the land under s. 35 of the 
* Revenue Recovery Act ; that not only registered proprietors but real owners and 
their holdings may be treated as defaulters within the meaning of s. 35 of that 
Act. Seshagiri v. Pichu followed. 

Srinivasa thathachar v. Rama ayyan ... ... ... xvil 

s. 36, cl. 2 and s. 59. Sale of latui for arrears of revenue— Sale irregular by reason 
of not being duly notified — Limitation — Alleged fraud affecting sale — Limitation 
Act — Act XV of 1877, s. 8. When there are arrears of revenue so as to give juris- 
diction to the Collector to sell ur*der Madras Act II of 1864, the sale, however 
irregular, is a proceeding under that Act, for purposes of limitation, and is valid 
not only as between the Collectpr and the defaulter, but as between the Collector 
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Revenue Recovery Act (Madras) —( continued.) ' * 

II of 1864 — (continued.) 

• and the purchaser at the sale. Venkata v. ChengafLu and Nilakandmv . Than - 
damma followed. The mere faot that one of the plaintiffs, in a Emit brought to 
set aside a sale under Madras Act 11 of 1864, is a minor is not sufficient to save 
the limitation bar under s. 59 of Madras Act 11 of 1864, when an alleged fraud 
affecting the sate came to the knowledge of the other plaintiffs who are majors and 
are jointly interested with the minor more than six montlfs prior to the institution 
of the suit, s. 8 of the Limitation Act being inapplicable to such cases.* • « 

Narayanan Nambudri v. Damodaran Nambudri ... ... XVII l$9 

8. 38. Revenue Recovery Amendment Act ( Madras ) — Act III of 1884, s. 1(5) — 
Revenue sale — Benami purchaser — Suit by benamidar to eject tenants. Land 
forming part of the endowment of a chattram was brought to sale for arrears of 
revenue and was purchased by the plaintiffs who now sued to eject the tenants 
who were in occupation of the land : Held , (1) that the defendants were entitled 
to plead that the plaintiffs had purchased benami from the managers of the 
chattram ; (2) that the above plea having been substantiated, the plaintiffs were * 
not entitled to maintain the suit. c • 

TlRUMALAYAPPA PlLLAI v. SWAMI NAIKAR . # . ... ... XVIII 469 

ss. 38, 59. Sale of mittahfor arrears of revenue — Purchase by Government — Sub- 
sequent sale by Government — Suit by owner of a shari in the mittah for cancellation 
of second sale — Limitation — Admissibility of horoscope — Evidence Act — Act 1 of 
1872, ss. 17, 18* The plaintiff was the owner of a share in a mittah which was 
sold on ^5th February 1886 for arrears of revenue and bought by Government, 
who, on 16th June 1886, sold it to the first defendant, notifying the resale in the 
form prescribed under Madras Act II of 1864. The first defendant subsequently 
resold portions of the mittah to defendants 3 and 5 to 8. The plaintiff sued for 
cancellation of the second sale so far as his share was concerned, instituting a * 
suit for this purpose on 31st March 1890 : Held , (1) that the sale of 16th June 
1886 was not a sale under s. 38 of Act II of 1864, although the notification of the 
sale was in the form prescribed by that Act, but a s?.le by Government of property ^ 

that had become its own by reason of the purchase at the prior sale of 15th 
February ; (2) that even assuming the sale of 16th June 1886 to have been a sale 
under s. 38 of Act II of 1864, the suit was time- barred under s. 59 of that Act, « 
since it should have been brought within six months from the date of plaintiff’s c 
majority, vie., 29th November 1888, as proved by his horoscope, which had been 
a public record from a period ante litem motam , was relied upon by the defendants 
in the present suit, and was put in as an ‘ admission * under the Indian Evidence 
Act, ss. 17 and 18. Ram Narain Kallia v. Monee Bibee and Satis Chumler * 
Mukhopadhya v. Mohendro Lai Pathuk distinguished ; (3) that the limitation 
prescribed by s. 59 of Madras Act II of 1864 is applicable to sales which are illegal 
by reason of contravening some express law, as well as to sales which arc irregular. 

Gobind Lai Roy v. Ramjanam Misser relied on. 

Baja Goundan v. Baja Goundan ... ... ... ... xvil 194 

Liability of purchaser at a sale , who enters into possession of the purchased pro- 
petty , to account for mesne profits to the person in whose favour the decree is subse- 
quently reversed. A purchaser of property at a sale under the Bevenue Becovery 
Act, who enters into possession thereof, is in rightful possession until the decree 
is set aside. He is not, therefore, a trespasser and liable to make good any loss 
sustained by the rightful owner by being kept out of possession ; but he is bound 
to account for mesne profits, the calculation of which is to be based on a proper 
discharge of the stewardship of the property. Dakshina Mohun Roy Chowdhry * 
v. Saroda Mohun Roy Chowdhry cited and followed. 

Perumal UDAYAR V. Krishnama Chettyar ... ... ... XVII 251 

Riparian owners — 

Effect of an embankment erected by a superior riparian owner on the cultivation of * 
lands lower down the stream — Cause of action. The defendants, being owners of 
land on the banks of a jungle stream, raised embankments which prevented their 
lands from being Hooded, but caused th$ stream to overflow the land of the plain- 
tiff situated lower down the stream. In an action by the plaintiff against the 
defendants for damages, it appeared that it was not reasonably practicable for the 
defemjaustfl to defend their lands from inundation by any means other than those 
adopted which would not have caused damage to the plaintiff : Held, that no 
actionable wrong had been committed .by the defendants and that the suit was 
consequently not maintainable. 

OOPAI* BE DOS Vi CHBNNA BEDDI ... ... ... , ... XVIII 168 
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Sale in Execution- PAM 

Insanity of judgment-debtor intervening before — Civil Procedure Code, ss. 456, 469, 

460— Act XXXV of 1868. A suit wan brought by V to have it declared that the sale 
of his property in execution of a decree was void owing to the fact that subsequent 
to decree and prior to sale he has been declared insane under Act XXXV of 1858. 

The second defendant was the auction purchasor : Held by BEST, J., that objec- 
tion can be taken under s. 811, Civil Procedure Code, on ibo above* grounds before 
the sale has been confirmed and certificate granted. Held by SUBRA MANIA 
% AjTYAB, these facts only amounted to a material irregularity within s. 311, 

Civil Procedure Code, and that the plaintiff must prove substantial injury. 

Narayana Kothan V. Kalianasundaram Pillai ... ...XIX 219 


Sale of immoveable property — 

Transfer of Property Act — Act IV of 1882, s. 64 — Effect of registration of sale-deed. 
Registration of a sale deed constitutes a sufficient delivery of the deed to pass the 
interest in land contained therein. Narain Chunder Chuckerbutty v Dataram 
followed. 

•PONNAY'YA GOUNDAN v. MUTTU GOUNDAN ... ... ... XVII 146 

Scheduled Districts Act— ’ 

XIV of 1874— ® 

Guardian and Wards Act — Ad* VIII of 1890, s. ], cl. (2) — Scheduled District — 
Agency Tracts. A petition of appeal was presented to the Governor in Council 
against ari ex parte order made under the Guardian and Wards Act,' *1890, by the 
Agent to the Governor in the scheduled district of Vizagapatam, the ground, of the 
petition being that the petitioner's vakil had not been heard. Tlic appeal was 
referred to'tho High Court : Held , (1) that the Guardian and Wards Act, 1890, is 
in force in the Agency Tracts, although no notification to that effect had been 
made under the Scheduled Districts Act ; (2) that the High Court had jurisdiction 
to set aside the ex parte order. 

CHAKRAPANI v. VARAHALA°kMA ■ ... ... ... XVIII 227 


'Simple Mortgage— 

Remedy of mortgagee upon default made — Act IV of 1882, s. 58 — Construction of 
decree. On default made in payment on a simple mortgage, a Court, instead of 
• decreeing the proper rel ef, had made a decree (which, however, had afterwards 
become final, and had been executed) for possession by the mortgagee after a period 
of grace. That decree would rightly have been for a judicial sale (Transfer of 
Property Act, 1882, s. 58). In this suit, brought by the mortgagor for an 
account toberondered by the mortgagee, and for re-delivery of possession , alleging 
that the account would show payment of the debt already made out of the rents 
and profits : Held % that the decree for possession did not amount to a decree for 
foreclosure or preclude redemption, the possession of the decree-holder having 
only been as mortgagee, and having involved liability to account to the mortgagor. 

Sri Raj a PafammaRaou. Sri Vira Pratapa ramachandra Razu...XIX 249 

'Specific Relief Act— 

I of 1877— 

a. 27. Trusts Act — Act II of 1882, s. 91 — Purchaser with notice of prior contract 
to sell. In a suit for land it appeared that the plaintiff had obtained a registered 
sale-deed comprising the property in question from defendants Nos. 1 and 2 who 
had already (to the plaintiff’s knowledge) contracted to sell it to another, and 
that the plaintiff had paid no consideration for the sale-deed, which in fact 
represented a collusive transaction entered into to defeat the prior contract : 

Held, that the plaintiff was not entitled to recover. 

Namasivayam Pillai v . Nellayappa Pillai ... ... ... XVIII 43 

s. 28. Contract Act— Act IX of 1872, s . 11 — Contract relating to the property of an 
• infant — Decree for specific performance — Insufficient payment of Court fees, proce- 
dure to be adopted on. The mother and guardian of a Hindu minor entered into a 
contract for the sale of his land. The vendee sued the minor by his mother and 
guardian ad litem for specific performance of the contract and for possession. It 
was found that the contract was binding on the minor : Held, that the suit was 
maintainable. The plaintiff hot having in the first instance paid the full Court 
fees he should have been called upon to do so. As this was not done, the Court of 
first appeal was not in error in entertaining the appeal which was preferred by the 
plaintiff ; but be should have passed no decree until the fees due had been paid, 
and if they were not paid he should have dismissed the suit. 

KRISBNASAWI V. SUfDARAPPAYYAR ... ...XVIII 415 
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Speoiflo Relief Act — ( continued J * * 

I of 1877 —(continued.) 

s. 42. Consequential relief — Suit by a member of a tarwad for a decree declaratory of 
the invalidity of a kanom granted to other members by the karnavan Of the tarwad. 

Where ft kanom of tarwad property is granted by the karnavan to members of the 
tarwad and the property in question remains in the possession of the karnavan on 
behalf of the tarward, all that is necessary for a junior member to do in order to 
prevent the possession becoming adverse to the tarwad iS to obtain a declaration 
that the kanom, which is relied on as the cause of adverse possession Is invalid." 

But if the kanom is granted to a stranger to the family, who is in possession, 
possession must then be sought for as relict consequent on the declaration. An 
attornment of tenants to tbo kanomdars does not operate as a transfer of possession 
from the tarwad to the kanomdars. Subramanyan v. Pqramasioaran followed ; 
and Blkutti v. Kalendan , Abdulkadar v. Mahomed and Natayana v. Shankunni 
distinguished. 

PADAMMAH v. THEMANA AMMAH ... ... ... ... XVII '238 

s. 42. Hindu law — An only son given in adoption by his widowed mother — Estoppel 
— Suit for declaration by a remote rPversioner — Parties. The plain tiff, claiming a 
remote reversionary interest in the estates of a deceased Hindu, sued for a decla- 
ration of the invalidity of an adoption made by the \yidow. It appeared that the 
nearer reversionors (who wore in the first instance joined as defendants in the suit) 
refused to call in question the validity of the adoption and that the plaintiff 
himself had edileurred in it at the time when it took place. It appeared further 
that the alleged adopted son had boon given in adopcion by his widowed mother, 
and also that he was an only son : Held, (1) that the plaintiff was entitled to 
bring the suit without proof of fraud on the part of the nearer reversioners ; (2) that 
the nearer reversioners were rightly impleaded in the suit ; (3) that the plaintiff 
was not estopped from impugning the adoption by reason of his conduct at the time 
when it took place ; (4) thqt the adoption was not invalid pndor Hindu law. Semble : 

A Hindu widow can give her son in adoption without special authority from her 
husband. 

GURGLING ASWAMI v. Ramalakshmamma ... ... ... XVIIT 63 

s. 42. Possession— Civil Procedure Code— Act XIV of 1882, s. 319 — Constructive 
possession. In a suit for a declaration of the plaintiff’s title to certain land, no 
prayer for possession was contained in the plaint. It appeared that the land in 
question had been given to the plaintiff by his father and had subsequently been 
attached and brought to sale in execution of a decree against the plaintiff’s father 
and had been purchased by the defendants who were put into constructive posses- 
sion under Civil Procedure Code, s. 319, the land being in the actual possession 
of tenants : Held, that the suit for a declaration merely was not maintainable 
under Specific Relief Act, s. 42. 

KBI8HNABHUPATI DEVU v. Ramamurti PANTULU ... ... XVIII 406 

8. 42. Suit for declaration — Act I of 1876 (Madras), s. 2— “ Concur in applying 
A suit was brought by F against the Secretary of State for India in Council for a 
declaration ‘that the order of the Madras Government directing the Collector to 
cancel the separate registration and assessment of a village in the Sivaganga 
Zaimndari in his name was ultra vires and illegal. The plaintiff’s claim to be 
separately registered as the holder of the said village depended upon the proper 
construction to be put on a grant of the village contained in two documents, the 
one dated 13th December 1872, and the other being a document, dated 14th May 
1877, executed by the Rani and her children. Subsequent to the grant referred 
to, an application was preferred by the Rani and addressed to the Collector request- 
ing him to separately assess the village and register it in the name of F. This 
application was never presented owing to the death of the Rani, who was succeeded 
by the fathor of t.he present Zamindar who executed on 22nd February 1883 a 
deed of release in favour of F ratifying the grant above mentioned in the following 
terms: — “ Whereas the village of Kondagai ... of my Zamindari . . . 

has been granted to you in perpetuity by the late Rani Kattama Nachiyar 
and others and has been in your possession according to the terms of the 
documents executed by them to you therefor on the 18th December 1872 and on 
the 14tjj& May 1877, and whereas I have received from you Rs. 2,000 as the con- 
sideration for my ratifying your rights ip accordance with the terms of the said 
documents and for relinquishing whatever rights 1 possess therein, I hereby ratify 

. your rights of every description in the said village and relinquish all my rights 
therein in your favour. Wherefore as per the terms of the said documents, dated 
l$th December 1872 and 14th May 1877, you and your heirs andjwsigns shall hold 
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Specific Relief Act — ( concluded.) 

I of 1877 — (concluded.) 

and enjoy the said Kondagai village . in perpetuity . . with full 

powers of alienation by sale, gift or otherwise. You shall pay to my Zamindari 
the sum of Rs. 3,500, the poruppu fixed on the said village, as well as road-oess, 
mngamai, etc., according to custom, 9 and he applied to the Collector for separate 
assessment and registration of the village in the name of F on 25th March 1888. 

Gif 29th Ma&h 1883 F also made a similar application but pending disposal, the 
present Zamindar’s father died, and was succeeded by his son the present Zamin- 
dar who raised objections and the application was not •granted. On 23rd May 
1887 the present Zamindar granted a lease of the Zamindari to O, S, and R who 
executed a release guaranteeing F undisturbed possession and enjoyment of the 
village and accepted his position such as it may have been at or prior to the date of 
the execution of the lease. On 23rd January 1890 the Zamindar executed in favour 
of F a deed of releaso which after reciting the grant from the Rani, the deed 
executed by tbs Zamindar’s deceased father, dated 22nd February 1883, and a 
further payment of Rs. 3,500 by F contained the following covenant : — “ Therefore 
I forfeit and relinquish the right I profess to have in mo to question the said 
permanent lease ortho terms of tlfe said lease deeds, and Iheroby ratify your right. 

You and your heirs shall hold and enjoy the said villages absolutely according to 
the terms of the aforesaid {fefmanont lease deeds.” F then applied by petition, 
dated 13th March 1890, to the Collector for separate registration and assessment 
of the said village, but on notices being sent to the Zamindar and theTessees, they 
filed objections which after due enquiry wore overruled by the Collector, who 
ordered separate registration and fixed the assessment. On appeal, the Board of 
Revenue supported the action of the Collector. Whereupon the lessees appealed to 
£jie Government of Madras on 21st September 1891, and the Government of Madras 
on 14th November 1891 cancelled both the separate registration and the separate 
assessment. Under the circumstances F claiming to be the duly registered holder of 
the said village sued the Secretary of State for a declaration that the order of the 
Madras Government, dated 14th November 1891, directing the Collector to cancel 
the separate registration and assessment of the said village was ultra vires and 
jllegal — and the lessees sued F for the balance of poruppu, magamai and road-cess 
with interest alleged to be due on the said village for fasli 1300 : Held, that F was 
bound to pay the lessees Rs. 3,500 poruppu with magamai and road-ccss whether 
his village was separately registered and assessed or not: Held, that the suit by F 
for a declaration that the order of the Madras Government directing the Collector 
to cancel the separate registration and assessment of the village previously made 
by him was illegal and ultra vires could not be maintained with reference to s. 42, 

Specific Relief Act, inasmuch as the order had been already carried out : field, also, 
that if the general words of the prayer “ for such other relief as the circumstances 
of the case may require ” were to bo taken as including a prayer for consequential 
relief, then the suit was bad for misjoinder, inasmuch as the Zamindar and the 
lessees who wore intorosfccd parties were not joined : Held , also, that not only the 
person applying under Act I of 1876, s. 2, for separate assessment and registration 
must be entitled thereto, but also that the parties to the alienation muSt concur 
in the application. 

Fischer v . Secretary op state for India in Council ... ... XIX 292 

56. Civil Procedure Code— Act XIV of 1882, s. 54— Rejection of plaint already 
registered — Injunction to restrain proceedings — Multiplicity of proceedings . Certain 
traders having failed in business, and being indebted to the defendant under a 
decree of the District Court of Trichinopoly. entered into a composition with their 
creditors, and a deed was exocuted to which the defendant became a party in respect 
of his judgment-debt. The defendant subsequently applied for execution of this 
decree. The trustees, to whom the debtors’ assets were made over under the 
deed, together with the debtors now brought a suit in the same Court for an injunc- 
tion restraining the defendant from executing or proceeding to execute his decree. 

The plaint was rejected by the District Judge after it had been registered and 
numbered and a written statement had been filed : Held, (1) that the Court 
had jurisdiction to reject the plaint under Civil Procedure Code, s. 54 ; (2) that 
the injunction sought for was not necessary to prevent a multiplicity of proceed- 
ings within the meaning of Specific Relief Act, s. 56, cl. (a). Bemble : the suit for 
th£ injunction prayed for was not maintainable with reference to Specific Relief 
Act, s. 56, cl. (b). 

VENKATESA TAW^JR V . RAMABAMI CHETTUR ... ... ... XVIII 888 
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Stamp Act— >. 

I 011879— 

s. 3, cl. (11), sch. I, art. 64. Par^ion-dfi^— A Hindu executed in 
favour of his father, as representing the interests of the other members of his 
family, an instrument by which he relinquished his rights over the general pro- 
perty of the family in consideration of certain lands being allotted to nim for fife, 
and certain debtn incurred by him being paid.* The' instrument further provided 
that the lands allotted to the executant for life should go* towards the sha|esof his 
sons at any partition effected after his death : Held, that the instrument was not 
a deed of partition, but a release and should be stamped accordingly* 4 

Reference under Stamp Act, b. 46 ... ... ... XVIII 233 

s. 39. Evidence— Estoppel — Limitation of the doctrine in respect tp a party.su/ing as 
the representative of another— Whether secondary evidence, of a lost document can be 
admitted on payment of penalty. Where a person claims property a 4 the represent- 
ative of another, the doctrine of estoppel cannot apply to representations made by ■ 
any one except that other person. In the case of a lost document no penalty can 
be levied and secondary evidence admitted, for s. 39 of the Stamp Act presupposes * 
that the document on which a penalty can be paid is forthcoming.* Kopasan v. 
tShamu followed. 

RANGA RAU v. BHAVAYAMMI ... ... ... ...XVII 473 

s. 61. Spoiled stamp — Accidental injury to stamp. The purchaser at a Court sale 
presented a stamped paper for the engrossment of the sale certificate. The stamp 
was inadvertantly punched by some officer of the Court, but the paper was used as 
intended, and delivered to the purchaser. Subsequently a Deputy Collector, treat- 
ing the certificate as unstamped, levied the stamp duty together wj$h a penalty : 

Held , that the document was duly stamped, and that the amount levied 8hould.be 
refunded. 

Reference under Stamp act, s. 46 ... ... ... XVIII r 236 

s. 61 (a). Allowance for spoiled stamps — Whether applicable to ordinary use in which 
a mistake has been made. Section 61 (a) of the Stamp Act, which permits an allow- 
ance being made for spoiled stamps, applies only to cases of accidental spoiling of * 
the paper of which the stamp is made, and does not cover cases of the use of the 
paper in an ordinary way, in which a mistake has been made. ( 

Narasimha CHARYULU v. APPA RAU... ... ... ...XVIII 12E 

soh. I, art. 4. ‘ Agreement to lease* An agreement by a zatnindar to execute a 

formal deed of lease of his zamindari which is under attachment, after obtaining a 
certificate from the Court under s. 305 of the Civil Procedure Cpde, is an “ agree- 
* ment to lease,” under art. 4, sch. I of the Stamp Act. * 

Reference under stamp act, s. 46 ... ... ... xvh 2f}0 

Statute — 

II A 12 Via., oap. 21. See INSOLVENT ACT. ' 

24 A 25 Vifc., cap. 104, s. 15. See HIGH COURT, POWERS OF. 

Buooession Aot— 

X of 1865— ‘ 

as. 246, 261. Application for letters of administration — Caveator propounding a will- 
Effect of withdrawal of previous application for probate of same mil without leave to 
apply again — Civil Procedure Code , s. 873. Where a person applied for probate of 
a will but withdrew the application before the proceedings became contentious : 

Held, that he was entitled as caveator to propound the same will in opposition to^p 
an application for grant of letters of administration to the estate of the deceased : 

Reid further , that though the provisions of the Civil Procedure Code are applicable 
' to suits under Act X of 1865, s. 261, still in the present case, the application for 
probate had been withdrawn before the proceedings became contentious and that, 
therefore, s. 378, Civil Procedure Code, was not applicable. <* 

PAKIAM PILLAI l). BJNA81 FERNAND ... ... ... ... XIX 458 

Smoeuton Certificate Act— 

Vn of 1889— 


4. Contract Act— Act IX of 1872, ss, 45, 263 — Suit by surviving member of a firm 
alo m^Smt by surviving partner and heir of deceased partner. In a suit on a 
ftotfmiory iwwtnade by the defendant in favour of two Hindus carrying 4 m 
.partnership, it appeared that one of the partners was dead, and no. 
mmskste or lettep* of administration had been obtained. The plain? 


sfumving partners and the undivided sons of tip deceased 









